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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT FOX, JR., et al.,
Plaintiffs,
V. Civil Action No. 12-1869 (RMC)

ROBERT MCCORMICK, et al.,

Defendants.
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OPINION
The guestiompresenteds whetheremployeeparticipants in a multiemployer,
definedbenefit, pension plan have standing to sue plan trustees for lofeelr fiduciary duty
to collectcontributions from long-delinquent employeRlaintiff-employees here contetitat
collection ofallegedlyoverdue contributions would have increased the assets of the plan,
inducedthe trustees to raisg®nefitrates uponretirement and ultimately ermrgedparticipants’
monthly pension benefits. The Court finds that Plaintiffs do not have standing to sue on the
claimas presenteith Count I, andwill dismiss Count | witlout prejudice. Becaud@aintiffs
voluntarily and timely move to dismiss Counitahd Ill, those Countsilso will bedismised
without prejudice.
I.FACTS
Eleven individualdring thispotentialclass action lawsuit under tkgnployee
Retirement Income Security Act (ERISA) of 1974, as amended, 29 U.S.C. §8tl€¥ii
Robert Fox, Jr., James McLaughlin, Finn Pette, Daniel Himmelberg, Ronald3éts Szalay,
John Crooks, Nye Nelson, Edward Pete, Anne Brophy, and Jay Biogllectively, Plaintiffs)

declare that they amembers of.ocal 501 International Union of Ograting Engineerswvhich
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representstationary engineers in parts of California and NeyHu# is, “engineers who are
responsible for the maintenance and repair of equipment at fixed locations such asshospit
hotels, or arenas.” Compl. [Dkt. 1] 1 38Il Plaintiffs also aregparticipantan the Central
Pension Fund aheInternational Union of Operating Engineearsd Participating Employers
(Central Pension Fund)d. 11 515, 3Q see infranote 1. In Count IPlaintiffs suetwenty-one
current andormer Trusteesf the Central Pension Fund, on behalfh&Fund, “to recoup the
plan assets squandered by the trustees’ failure to pursue claifmsdgerbenefit]
contributions . . ..” Compl. 11 2, 16-28pecifically, Plaintiffs contend th&BM Industries,
Inc. (ABM) and Able Engineering Services (Abfa)led, for decadedp contribute to the
Central Pension Furab required andirustees breached th&RISA fiduciary duties by not
ensuring that ABM and Able satisfied their obligatiomsnakecontributions.Id. Y 1-2.
A. Overview of the Central Pension Fund
The Central Pension Fund israultiemployer pension plan as that term is defined
in Section 3(37) of ERISA, 29 U.S.C. § 1002(37). It is maintained under a Restatement
Agreement and Declaran of Trustadministered by Trustees a headquarters in Washington,
D.C. Michael R. Fanning is the Chief Executive Officer of the Central Pension'Fiihe.
Central Pension Furnphyscoveredretireesa defined monthly benefit. Compl. 11 39-40.
TheCentral Pension Fund is a defined benefit plan, which means that it pays
covered retirees a fixed, or “defined,” monthly bendifit; seealso29 U.S.C. § 1002(35);
Fanning v. High Mountain Inspection Servsic., 520 F. Supp. 2d 55, 57-58 (D.D.C. 2007)

(finding the Central Pension Plan to be a defined benefit ptdnghes Aircraft Co. v. Jacobspon

! Plaintiffs’ Complaint neither identifies the location of the Central Pension Fund’s
administration or breach, nor the residences of Trustees. The Court takes nadiceabf the
complaint inFanning v. Environmental Services. J.B., LICQvil Case No. 13:v-1833(RMC)
(D.D.C. filed Nov. 21, 2013), which is brought by Trustees of the Central Pension Fund and
identifies the location of the Fund’s administration as Washington, D.C.



525 U.S. 432 (1999), providdse detailghat characteriza definedbenefit plan as relevant to

this litigation:
Such a plan, as its name implies, is one where the employee, upon
retirement, is entitled to a fixed periodic payment. . . . [T]he employer
typically bears the entire investment risk anshort of the casequences
of plan terminatior—must cover any underfunding as the result of a
shortfall thatmay occur fronthe plan’s investments. . . . Given the
employer’s obligation to make up any shortfall, no plan member has a
claim to any particular asset that composes a part of the plan’s general
asset pool. . . . Since a decline in the value of a plan’s assets does not
alter accrued benefits, members similarly have no entitlement to share in
a plan’s surplus . . ..

Id. at 440 (internal quotations and citations omitted).

The International Union negotiates collective bargaining agreemghtsne or
moreunspecifiednultiemployer bargaining associat®to cover terms and conditions for
operating engineers who are represented by the Uhiocal Unions hen negotiate coverage by
the national contract with local multiehoger bargaining association§eeCompl. § 30 (“Union
locals negotiate parehibdy CBAs with organizations representing employers of union labor.”).
Local 501 has negotiated a collective bargaining agreement with the memther 8aflding
Owners and Managers Association of Greater Los AngsetesgtimesBOMA), most recently
effective from November 1, 2006 through October 31, 20d1 Employers represented by
Building Owners and Managers Association “include large property owners andtproper
management agencies with a nationwpdeperty basé Id. § 31. Members ahe Association
employ Local 501 laborld. The standard terms of the Building Owners and Managers
Associationcollective bargaining agreemsrdapply to any buildings built and operated by a
signatory employer subsequent to the date ottiméract Standard terms also require an

employer to pay a specified hourly wage and to contribute to the Central Pension Famgl, am

other negotiated benefits, for each hour worked by a represented employeeydtsnaie



boundfurtherby the Agreement and Declaration of Trust, as amended, that goverrentina C
Pension Fund and they agree to comply with such rules as are established bg.Tidis{§edL,
34, 36.

The Complaint allegethat the monthlylefinedbenefit paid to retired operating
engineerss the product of a simple mathematical formula: the contributions that an employer
makes on behalf of an employee patrticipating in teetal Pension Funare multiplied by the
Fund’srate of return that existed at thee the contributions were madgl. §40. Thusjf a
participantcovered by the Central Pension Fained $000 in contributions in 2006, a period
during which the rate of return was three perdeatyould allegedly receive thirty dollars in
monthly benefits upon retiringd.

The rate of eturnmultiplier, or Benefit Accrual Ratas set by Trustees.

Plaintiffs claim that Trustees “from time to tifadjustthe Benefit Accrual Ratbased on the
“health of the fund.”ld. 141. The Complaint kdges that, “[i]f thgCentral Pension Fundias a
relatively large amount of assets relative to pension obligations, the trudites=s the rate at a
relatively high level. Conversely, if the assets are modest relative to pensgatiobs, the rate
will be set at adw level.” Id.; see also id] 40 (alleginglrustees sed three percent Benefit
Accrual Ratédor contributionamadebetween August 1, 2005 and April 1, 2009, lowtered the
Benefit Accrual Ratéo one percent for contributions made after April 1, 2009).

B. Thelnstant Litigation

Plaintiffs allege that ABM and Able are signatories to the collective bargainin
agreemenhegotiated by Local 501 with Building Owners and Managers Association but have
avoided making contributions to the Central Pension Fund for more than twenty years.

“Beginning prior to 1992, ABM and Able stopped paying all fringe benefits owedhato t



[Central Pension Fund] on behalf drfiternational Unionjmembers' Id. § 44. In or around
2008, officers of Local 501 uncovered “a continuing pattern of [ABM and Able] faibimgy
fringe benefits to employee benefit plan$d’. Plaintiffs alsoaccuseABM and Able of evading
their obligationgo contribute to the Central Pension Funcebployingnon-union stationary
engineers at worksites subjéotthe contract between Local 501 and Building Owners and
Managers Associationd. {1 4451. Plaintiffs contend that Trustees knew about the unpaid
contributions but failed to undertake reasonableectthn effortsdue toselfinterestandfamilial
ties toAble. Id. 11 52-60.

According to Plaintiffs, the failuseof ABM and Able to payhepension
contributiongthat theyowedand the failure of Trustees to ensure the collection of such
contributions have injured the Central Pension Fund and its particiglatatiffs accuse
Trustees of breaching their fiduciary duties, and frame the resinjurges in terms oén
alleged reduction of fundssets@and their own monthly pension benefiSpecifially, Plaintiffs
contend thatincollected contributions “reduce[d] theancial resources of tH€entral Pension
Fund]” id. 41, “depriving the [Fundjf assets owed to the plamd. § 74. According to
Plaintiffs, thishasresulted in a depressionthie Benefit Accrual Ratand ultimately,Plaintiffs’
monthly pension benefitsld. § 41. In other word$?laintiffs argue thathe Fund is diminished
and their pensiobenefitswould begreaterbut for Trustees’ failure toalect contributions from
ABM and Able. Id. ] 1.

The instant Complaint was filechdNovember 16, 2012. Counalleges that
twenty-oneTrustees breached the fiduciary duty imposed by section 409#&)I8fA, 29 U.S.C.
8§ 1109(a) Count Il accusevo particularTrusteesof engagingn transactions prohibited by

section 406(bpf ERISA 29 U.S.C. § 1106Count lll alleges thaABM and Ableviolated



section 502(a)(3) of ERISA, 29 U.S.C. § 1132(a)(3), through unjust enrichment and aiding and
abettingTrustees in the nenollection of pension contributions. Compl. Y 67-78, 14.

ABM, Able, and Trusteeseparatelynove to dismissin a singleresponse,
Plaintiffs oppose dismissal of Count I buibve voluntarily to dismis€ounts Il and Il without
prejudice. Able agrees th@bunts Il and Ill can be dismissagthout prejudice butrustees
and ABM seekdismissalof Counts Il and lllwith prejudice respectively ABM alsorequests
fees and costsyhich Plaintiffs oppose.

[I.LEGAL STANDARDS

Federal courts were establishedAicle 11l of the U.S. Constitution as courts of
limited jurisdiction. U.S. Const. art. lll, 8 2. As relevant here, federal courts have jurisdiction
over cases involving a federal statute, 28 U.S.C. § 1331, and where, in the Constitution’s words,
there is a “Cag§ or“Controversgy],” id., at. lll, 8 2, cl. 1 see also David v. Alphir04 F.3d
327, 338 (4th Cir. 2013) (noting thiaderal courts havéesubject matter jurisdiction over ERISA
claims only where the [litigants] have both statutang constitutional standing).. No action of
thelitigatorscan confer subject matter jurisdiction a federal courtAkinseye v. District of
Columbig 339 F.3d 970, 971 (D.C. Cir. 2003).

In this suit,participantan a multiemployer benefit plan subject to ERISA
complain abouplan fiduciaries 6n behalf of the plan itself.Section502(a) of ERISA29
U.S.C. § 1132(a)yead together witkection409, 29 U.S.C. § 1109, expressly permits such
participant suitsGraden v. Conexant Sys. Ind96 F.3d 291, 295 (3d Cir. 2007) (citiNtpss.
Mut. Life Ins. Co. v. Russefi73 U.S. 134, 144 (1985)), and Trustees do not argue otherwise. It

is uncontested that Plaintiffs are participants of the Central Pension Fund taDdftéralant



Trustees hold, or held, positions with fiduciary duties to the Fund. AccordERIBA gives
Plaintiffs statutory standing to sue Trustees on behalf of the Central Pension Fund.

Statutory standing is not the end of the inquiry, howeVeusteeshallenge
Plaintiffs’ standingo sueunder Aticle 11l of the Constitution.When a defendamhallenges a
plaintiff's standing to bring a lawsuithe defendant’s motion is properly understood as a motion
to dismiss for lack of subjeatatter jurisdiction undefederal Rule of Gil Procedure 2(b)(1)?
This is becausa“defect of standing is a defect in subject matter jurisdictidthease v.
Sessions835 F.2d 902, 906 (D.C. Cir. 1987f plaintiffs lack Article Il standing, a court has
no subject matter jurisdiction to hear their clainGént States Se& Sw.AreasHealth &
Welfare Fund v. MercKMedco Managed Care, LLL@33 F.3d 181, 198 (2nd Cir. 2005). Under
Rule 12(b)(1), e party claiming subject matter jurisdictibears the burden of demonstrating
thatit has standingKhadr v. United State$29 F.3d 1112, 1115 (D.C. Cir. 2008)h€kourt
reviews acomplaint liberally, giving glaintiff the benefit of alfeasonable inferences that can
be derived from the facts allegeBarr v. Clinton 370 F.3d 1196, 1199 (D.C. Cir. 2004).
Defendant’s motion turns on application of these legal precepts.

[11. ANALYSIS

Article Il of the U.S.Constitution requires plaintiffs to “allege[] such a personal
stake in the outcome of the controversy’ as to warrant [their] invocation of fexendl-
jurisdiction.” Warth v. Seldin422 U.S. 490, 498 (1975) (quotiBgker v. Carr 369 US. 186,
204 (1962)).“In its constitutional dimension, standing imports justiciability: whether the

plaintiff has made out a ‘case or controversy’ between himself and the deferitiantive

2 “[A] party may assert the flowing defenses by motion: (1) lack of subjec#tter jurisdiction

... Fed.R. Civ. P. 12(b).



meaning of Article Ill. This is the threshold question in every federal case Id.. The
traditional Article 11l standing inquiry is weknown:

a plaintiff must show (1) it has suffered an ‘injury in fact’ that is

(&) concrete and particularized and (b) actual or imminent, not

conjectural or hypothetical; (2) the injuryfeirly traceable to the

challenged action of the defendant; &)dt is likely, as opposed

to merely speculative, that the injury will be redressed by a

favorable decision.

Friends of the Earth, Inc. v. Laidlaw EnvBervs (TOC), Inc, 528 U.S. 167, 180-81 (2000).
Accordingly, it is possible for a litigant to have statutory standing buArime 11l standing.
See Raines. Byrd 521 U.S. 811, 820 n.3 (1997) (“It is settled that Congress cannot erase
Article IlI's standing requirements by statutgrgranting the right to sue a plaintiff who would
not otherwise have standing.Alphin, 704 F.3d at 338.

The parties spill a great deal of iakguingwhether Plaintiffs havetanding tsue
as representatives tife Central Pension Fun@laintiffs contend thgparticipants are
specifically authorized to sue plan fiduciariesB#RISA, 29 U.S.C. § 1132(a)(2), and, therefore,
they need not allegdirect injuiesin-fact Plaintiffs citeSprint Commc’ns v. APCC Servs54
U.S. 269 (2008), for the proposition tttderal courts routinely entertain suits which will result
in relief for parties that are not themselves directlydinig suit” id. at 287. Trustees counter
thatno federal appellate court has accepggtesentational stamdj as asufficientbasis under
Article Il for bringing a suitoncerning a definetlenefit plan See Alphin704 F.3dat 335-36
(4th Cir. 2013) (rejecting th8printtheory of representational standing wherelégal rightsof
a pension plan had not been contractually assigned to plairttiéfdgy v. Minnesota Min. &
Mfg., 284 F.3d 901, 906 (8th Cir. 2002¢jectingArticle Il standingbecaus@articipantsn

definedbenefit plan hadhot suffered a direct injury)This result flows fromhe principle that “a

participant in a defined benefit pension plan has an interest in his fixed futurentsygmiy, not



the assets of the pension fundfphin, 704 F.3d at 33&ee also Harley284 F.3d at 906.
While Plaintiffs acknowledge this casenl, they argue that teedecisions wrongly interpreted
and appliedsprint

Sprintwas a suit brought by assignees of payphone operators, foonathacted
to collect unpaid fees from long distance carriers to whom the payphone operatoosinected
users dialing a-B00 number or its like. 554 U.S. at 27The long distance carriers argued that
the assignees lacked Article 11l standing because they would receive edya figgregating
claims and suing on them, and not the repayment sought from the carriers, which would go to the
payphone operatordritten by Justice Breyer for the majori§printnoted that “history and
tradition offer a meaningful guide to the types of cases that Artickaridowers federal courts to
consider,”id. at 274; found that “history and precedent are clear on the question . . .: [a]ssignees
of a claim, including assignees for collection, have long been permitted to bitifigds at 275
and could find no “reasons for change” freoch a “clear historical answerg. Under thge
circumstances, th€ourtheldthat the assignees had standing to sue the long distance carriers.
Id. The fact that the assignees would “simply remit the litigation proceels fmyphone
operators” did not render their claims unlikely to be redressed because fjtjbayifocuses, as
it should, on whether thajury that a plaintiff alleges is likglto be redressed through the
litigation—not on what the plaintiff ultimately intends to do with the money he recovieksat
286-87.

The Sprintlanguage cited by Plaintiffs is taken out of this conté&Xtief Justice
Roberts wrote imissent thathe Court hadriever approved federaburt jurisdiction over a
claim where the entire relief requested will run to a party not before the’ctdirat 302

(Roberts, C.J., dissentingJustice Beyerreplied



[F]ederal courts routinely entertain suits ahwill result in relief

for parties that are not themselves directly bringing suit. Trustees

bring suits to benefit their trusts; guardians ad litem bring suits to

benefit their wards; receivers bring suit to benefit their

receiverships; assignees in kaiptcy bring suit to benefit

bankrupt estates; executors bring suit to benefit testator estates;

and so forth.
Id. at287-88. Further, “to the extent that trustees . . . and the like have some sort of ‘obligation’
to the parties whose interests theydwate through litigation, . . . the same is true . . . here. The
[assignees] have@ntractualobligation to litigate ‘in thgpayphone operatoristerest.” Id. at
288. The dissent by the Chief Justice and Justices Scalia, Thantalito makes the point
clearly: “[Assignees] have nothing to gain from their lawsuit. Undeesigtiinciples of
standing, that fact requires dismissal of their complaittt."at 298 (Roberts, C.J., dissenting).

The Court is not persuaded tisgrintrepresenta broadening of the traditional
factors that govern Article 11l standing this case The difference of opinion on this point
betweerthe Sprintmajority and dissent lies in their perspectives on whether an assignee has
anything to gain from a suit intich the full recovery goes to the assignor and the assignee
receives a fee. The question posed by the pending motion to dismiss is whethéisPlairi
anything to gain from this lawsuit, where their relationship to the Central ¢tefsind is
entirely different. The Court is persuaded by the logic and reasoniddpdfin andHarley. a
participant in a defined benefit plan caure tustees for theifailure to collect contributions
whenthe participant faces a rigi non-payment of his pension—swahwhen trusteés
dereliction threatens tHaancial stability of a plar-or when the participant specifically retains
a reversionary interest in excess contributions if monies remain after efitbeme paid.See

Alphin, 704 F.3d at 338 (no standing where ERISA plan “expressly provides that any surplus

reverts only to the [p]lan and m®t distributed to participarils Harley, 284 F.3d at 908 n.5

10



(“Both the Secretary of Labor and any party with a reversionary interggtptan’s surplus
have stanihg to sue under 29 U.S.C. § 1132(a)(2).”). Participants in defined benefit plans
neither have “a claim to any particular asset that composes a part of the pteral gsset
pool,” Hughes Aircraft 525 U.S. at 440, ndentitlementto share in a plan’surplus—even if it
is partially attributable to the investment growth of their contributiads,at 440-41.
Accordingly, unless a trusteéfn]isconduct . . . creates or enhances thle ofsdefault by the
entire plan,"LaRue v. DeWolff, Boberg & #a@cs, 552 U.S. 248, 255 (2008 participant in a
defined benefit plan lacks Article Il standing to si@ee also New Orleans ILA Pensioners
Ass’n v Bd. of Trs. of New Orleans Empr’s Int'l Longshoremen’s Ass’n AFL-CIO Pension Fund
Civil No. 07-6349, 2008 WL 215654, at *3 (E.D. La. Jan. 24, 2008) (“[P]articipants do not have
standing to sue on behalf of [their] [p]lan for losses caused by fiduciary breaebs thme
participants can establish that the remaining pool of assets will be inadequatéototipe
plan’s outstanding liabilities.”).

Without afactualallegation that Trustees’ failure to collect contributions from
ABM and Able deprived the Central Pension Fund of funds so that the Fund'’s risk of default has
materially increased, Plaintiffs lack Article 11l standing. Plaintiffs try to enak for this
deficiency by alleging that thedBefitAccrualRate and, thus, their pensions, would have
increased if Trustees had acted properly and timely pursued the missinigutmms. However,
the best they can mustisrthat a history of periodic adjusents tathe BenefitAccrualRate’
makes it fikely that [Trustees] will [adjughe BenefitAccrualRate] again when there is a
triggering chage in financial health of the Plan.” Opp’n [Dkt. 24P (emphasis added).

Plaintiffs essentially concede that a change irBeefit AccrualRateis a matter of Trustee

3 SeeTrustees’ Mot. to Dismiss, Ex. 2 (Plan of Benefits) [Dkt. 7-3] § 6sbib\ing eleven
adjustments since 1981).

11



discretionand is neither automatic nor guaranteed even if the Central PensioreEeives
additional funding.Establishing that a judicial decision is likely to redress a claimed injury
becomes “substantially more difficult” where the plaintiff, as here, caeatize remediation of
his injury without discretionary intervention by an independent attojanv. Defenders of
Wildlife, 504 U.S. 555, 562 (1992].rustee discretion in setting tBenefitAccrualRatemakes
Plaintiffs’ claims too speculative to support Article 11l standir®ge Loren v. Blue Cross & Blue
Shield of Mich.505 F.3d 598, 608-09 (6th Cir. 2007) (no standinigriteg ERISA lawsuit
allegingthat healthcare plan administrator negotiated hospital reimbursement rates more
favorable tgoarticipants ints health maintenance organization thapadicipants ints self
insured plan because assumption that administrator would have pasaag mtrease in
reimbursements or administrative fees that may have resulted from [the] . ed allemgful
negotiations” to participants in setfsured plan is too speculative of an “injury@tantonex

rel. ALCOAPrescription Drug Plan v. AdvancePCS |65 F.3d 1123, 1125 (9th Cir. 2006)
(“T here is no redressability, and thus no standing, where . . . any prospective benafidsatep
an independent actor who retains ‘broad and legitimate discretion the courts casnotepr
either to control or to predict.” (quotinlgSARCO, Inc. v. Kadisd90 U.S. 605, 615 (1989)
(opinion of Kennedy, J.)Zent States433 F.3d at 200 (noting that the Eighth Circuit has “held
that an ERISA Plan participant or beneficiary npletd a direct injury in order to assert claims
on behalf of a Plan”}Horvathv. Keystone Health Plan E., In€33 F.3d 450, 452-53, 456-57
(3d Cir. 2003) (no standinghere ERISA cause of action premised on theory that healthcare
planadministrator’'suse of physician incentives caused plaintiff's employer to overpay for the
healthcare she received because lawsuit ““rest[ed] not only on the troublesomptasstirat a

factfinder can accurately determine the amount her firm allegedly ovdtpajan

12



administrato}, but also on the notion that the firm would have passed these savings on to its
employees in the form of a higher salary or additional benkfgsmphasis added)).

Plaintiffs argue against this conclusion because it would strip dhdneir rights,
under ERISA, to sue Trustees for violations of their fiduciary duties to the Cleatrsion Fund.
ERISA sectiors 409 and 502(a) provide thatan participardcan sue trustees for breach of
fiduciary duties. 29 U.S.C. § 1109 (“Any person who is a fiduciary with respect to a plan who
breaches any of the responsibilities, obligations, or duties imposed upon fiduloiaties
subchapter shall be personally liable . . . , and shall be subject to such other equitabhkdal
relief as he court may deem appropriate . . .."); 29 U.S.C. 8 1132(a) (“A civil action may be
brought . . by the Secretary, or by a participant, beneficiary, or fiduciary for apprepeaef
under section 1109 of this title . . . ."However‘statutory standing will not suffice to substitute
for Article Il standing.” Cent. StatesA33 F.3d at 201. Thus, Plaintiffs have a statutory right
that is cancelled by their failure to meet the “irreducddestitutional rmimum” required for
bringing suit in federal courtLujan, 504 U.S. at 560. Nonetheleadruste&s breach ohis
fiduciary duties to a defined benefit plan is susceptible to correctiommti{bhe Secretary of
Labor and any party with a reversionary interest in [a] plan’s surplus hawkngtdo sue under
29 U.S.C. § 1132(a)(2).Harley, 284 F3d at 908 n.5.

The Court notes that, in some circumstancep|da participant may have Article
lll standing to obtain injunctive relief related to ERISA’s disclosure asatfary duty
requirements without a showing of individual harm to the participa@éent. States433 F.3d at
199;see alsaShaver v. Operating Eng’rs Local 428 Pension Trust F@3@ F.3d 1198, 1203
(9th Cir. 2003) eversing district court’dismissal for failure tatate a claimfinding thatactual

injury to individual participantss unnecessary where relief sought is “purely equitable”)

13



Horvath 333 F.3d at 456 (“[W]ith regard to injunctive relief, it is weditablished that the actual
or threatened injury requad by Art. Ill may exist solely by virtue of statutes creating legal
rights, the invasion of which creates standing.” (internal quotations and citaticttedym
However, cases that allow such saitsse fromlimited kinds of injuriesmostlydealing wth a
plan’s failure to comply with ERISA’s disclosure requirements or mometary breaches of
fiduciary duty. SeeHarvath 333 F.3d at 455 (finding standing as to plaintiff who sought
injunction barring defendant from omitting information ig disclosures to plan participants);
J.T. v. Regence BlueShig91 F.R.D. 601, 610 (W.D. Wash. 2013) (“To the extent that
[plaintiff] seeks only to enjoin [d]efendants from disseminating allegadbneous information,
she seeks an equitable, non-monetary relief that does not require a showingdofiduoal loss
or injury. As a plan beneficiary, she thus has standing to pursue this remseéywPDrleans
ILA Pensioners2008 WL 215654, at *4 (distinguishing between monetary andmmretary
remediedor purposes of Article Il standingBanyai v. MazurCiv. No. 00-9806, 2007 WL
959066, at *4 (S.D.N.Y. Mar. 29, 200®ame; Wells v. Cal. Physicians’ SenCivil No. C 05-
01229, 2007 WL 926490, at *5 (N.D. Cal. Mar. 26, 2062)n(8.

The equitat# relief thatPlaintiffs seekhere is a “declaration that the Trustees of
the[Central Pension Fund] have breached their ERISA fiduciary duties to the [Fund] arma its pl
participants by failing to pursue delinquent contributions to the [Fund].” Compl. at 14,A5(a)
in New Orleans ILA Pensionertherequestednjunctive relief is related directly tine alleged
monetary loss to the Central Pension Fun and does not “exist[] wholly apart fromargonet
claims” 2008 WL 215654, at *4. Such equitablaetis plainly intertwined with Plaintiffs
demands for monetary relieSeeCompl. at 14, § (c) (“make good to thgCentral Pension

Fund]all losses”)& (d) (pre and posjudgment interest)In this case, no declaration could

14



issue without a prior determination that uncollected money was owed to the Centiah Pens
Fund. The Court concludes that PlaintifisisthaveArticle 11l standingto pursue any part of
Count I,which they do not have. Consequently, they lack standibgrig a suit forthe
equitable reliebought against Trustees.

Because the Court finds that Plaintiffs do not have standing to bring Count | as
drafted,it will not address Trustees’ other arguments for dismissal and will dismiss Count |
without prejudice, giving Plaintiffs a reasonable time to decide whether the fals support
an amended complaint consistent with this opirfion.

V. CONCLUSION

For the foregoing reasons, the Court \gr&ntTrusteesMotion in partand
dismiss Count | witbut prejudice.Plaintiffs have withdrawi€ounts Il and llivoluntarly, and
theyalsowill be dismissedvithout prejudice. As a resuthe Trustees’ Motion to dismiss as it
concerns Count Il, and tlmotions to dismiss filed b&xBM and Able will be denied as moot.

ABM’s request for fees and costs will be deniédmemorializing Order accompanies this

Opinion.
s/
ROSEMARY M. COLLYER
Date:December 9, 2013 United States DistricEourt

* Plaintiffs movel to dismiss Counts Il and Il prior to any Defendgilitig an answer or

motion for summary judgmentis a result, Federal Rutd Civil Proceduretl(a)(1)permits

Plaintiffs to dismisstheir Complaint partially without first obtainirgpurt agroval or

Defendants’ agreemenRule41(a)(1)(B)specifies that such disesal will be without prejudice.
ABM requests attorney fees and costs but cites Datggan v. Eli Lilly & Co0.,838 F.2d 1337

(D.C. Cir. 1988), which concerned Rule 41(a)(2). The motion for fees and costs will be denied.
The Court reject&ABM’s insinuations that Plaintiffs failed to investigate their claims adequately
before filing suit: the Central Pension Fund and the law governing it are both gangdle

opaque and Plaintiffs have responded promptly and appropriately to Defendants’rasgume
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