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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEREMY PINSON
Paintiff, Civil Action No.: 12-1872(RC)
V. Re Document No.: 47
U.S.DEPARTMENT OF JUSTICEgt al,

Defendant.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART ASMOOT DEFENDANT’'SMOTION
FOR SUMMARY JUDGMENT

I. INTRODUCTION

Jeremy Pinsonurrently is an inmate at ADX Florence, a federal prison located in
Colorado. While in prison, Mr. Pinsdrasfiled multiple Freedom of Information Aqt'FOIA”) ,
5 U.S.C. § 552, requests with different components of the U.S. Department of Justice (‘DOJ”
On severabccasionsthe DOJhas askethiim tonarrowthe scope of his records requests
informed him that the records he sought were exempt frocfodigre by lawMr. Pinson took
issue withsome ofthese determinationso hefiled a complaint claiming that the DOJ
improperly withheldhumerous records from him in violationle®IA, as well aghat the DOJ
and two government officials violated the Privacy Act, 5 U.S.C. § Shfthcertain unspecified
provisions in the U.S. Constitution.

In response, the DOJ filed nine pre-answer motions, each asking the Court te dismis
grant summary judgment in its favor different portions of Mr. Pinson’s complaint. Now before
the Court igshe DOJs motion to dismiser, in the alternative, for summary judgmexst toMr.

Pinsons FOIA claimsregardinghe DOJ’s Civil Rights Divisiorf“CRD”). Specifically,Mr.
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Pinson’s original complaint afes that heubmittecthreerequests tthe CRD between 2008
and 2013: one in 2009 (Request No. 09-00047-P), one in 2010 (Request No. 11-00097-F), and
one in 2011 (no request number provide@he DOJ, on the other hand, arguesstthe CRD
received and responded to Mr. Pinson’s 2009 and 2010 FOIA requests in full, and that the agency
never received FOIA request fronMr. Pinson in 2011.

For the reasons explained beloke Court willdenyas moothe DOJ motion for
summary judgmerds toMr. Pinson’s 2009 and 20HDIA claimsbecausé¢hose claimsvere
removed from hismendeatomplaint, thus making them abandoned. In addition, the @allirt
grant the DOJ’s motion for summary judgmasttoMr. Pinson’s 201FOIA claim because
there is no genuine disputé material fact thathe CRDnever receivethis request.

II. FACTUAL BACKGROUND

In 2009,Mr. Pinson submittethe firstFOIA request to th€RD (Request No. 09-00047-
P) in which he sougha copy of “[a]ll records maintained on éery Vaughn Pinson(Pinson
Letter Ex. A, Feb. 17, 2009, ECF No. 47.) Mr. Pinson also askeddopy of any “documents
received from other agencies of the U.S. Government pertaining to allegatiorsconhduct or
criminal acts of employees of the BurezWPrisons” (“BOP”)thatwere “maintained in field
offices in Texas, Colorado, [or] California and wooldsg][been generated or received between
... 2003-2009.” [d.) TheCRD searched its records system for files responsitri®inson’s
request and providddm with copies of all the recordsuhcovered. $eeStmt.Mat. Facts 17,
ECF No. 47.)The agencyhoweverjnformedMr. Pinson that it did not have field offices in

Texas, Colorado, or California, and advised toncontacthe BOPdirectly if he wanted copies

! As is discussed below, the Corrected Second Amended Complaint makes no

mention of the 2009 and 2010 FOIA requests.



of documents stored InBOP field office (See idf 8;CRD Letter Ex. B, Jan. 30, 2013, ECF
No. 47.)

In 2010,Mr. Pinson submitted a second FOIA request taaR® (Request No. 11-
00097F) seeking copies of “[a]nyeport to Congress made pursuant to 42 U.S.C. 1997f.”
(Pinson Letter Ex. C, Nov. 30, 2010, ECF No. 47.) AgdaaQRD searched its records system
for files responsive tMr. Pinson’s request and provided him with copies of fourteen reports it
hadmade toCongresdetweenl996 and 2009 pursuant to 42 U.S.C. § 19%Hebtmt. Mat.
FactsY 10; CRD Letter Ex. C, Dec. 10, 2010, ECF No. 47.)

Finally, Mr. Pinsonattests thain 2011he sent third FOIA request to theéRD “seeking
copies of any complaints théad received alleging civil rights violations by employees at ADX
Florence.”(Pinson Decl. Ex. 1 1 2, ECF No. 58i¢ alscassertghat he signed a payment form
“confirming a debt for postage” on this lettéd. § 3.)The CRD however, never responded to
this request,id. 1 4), and the ageneyw attestghat it has no record of receiving the 2011
request in the first placesdeHermilla Decl. 118, 10, ECF No. 47 Mr. Pinson does not dispute
the CRD'’s statemeninstead, hasimply maintains thahe “submitted” a FOIA request to the
CRDin 2011. GeePinson Resp. Mot. Summ. J. 1, ECF No. 59.)

[ll. LEGAL STANDARD

A. Analyzing the DOJ’s Motion Under Rule 12(b)(6) or Rule 56

TheDOJmovesfor dismissabf Mr. Pinson’s CRD FOIA request causes of action under
Rule 12(b)(6) oralternatively for summary judgment under Rule 36.general exhaustion
argumentsn FOIA cases are analyzedderRule 12(b)(6)See, e.gHidalgo v. FB| 344 F.3d
1256, 1260 (D.C. Cir. 2003) (vacating the district ceawstimmary judgmemrderand
remanding the case with instructions to dismiss the complaint under Rules)a(bExhaustion

grounds) JeanPierre v. Fed. Bureau of Prison880 F. Supp. 2d 95, 100 n.4 (D.D.C. 2p1



(“Although FOIA case&ypically and appropriately are decided on motions for summary
judgment,’'where an agency argues that the requester has failed to exhaust histeathei
remedies, courts analyze the matter under Rule 12(b)(6) for failurea@sthtim’. (citations
omitted). If, howeverthe defendarg motion references matters outside the pleadingsyu#
musttreatthe motion as one for summary judgment, not as one for dismissal based on failure to
state a claim under Rule 12(b)(6eeFed. R. Civ. P. 12(¢Colbert v. Potter471 F.3d 158, 164
(D.C. Cir. 2006);Yates v. District o€olumbig 324 F.3d 724, 725 (D.C. Cir. 2003ge also
Rosenberg v. U.S. Dept of Immigration & Customs Enforcer&6tF. Supp. 2d 32, 36-43
(D.D.C. 2013) (granting summary judgment for the government “on the groundsljgnat]
Plaintiff failed to exhaust his administrative remedies before seeking judicehigv

Here both the DOJ anMir. Pinsonrefer tomaterials that are not part of the pleadings.
Specifically,the DOJ’s motion relies on a declaration by a CRD employke explains that he
conducted a search of the CRD’s records and founevidenceof the agencyeceivng a FOIA
request from Mr. Pinson in 2015deHermilla Decl. f1-3, 10.) The DOJ’s motion also
references several letters that were exchanged between Mr. Pinson and tH{8&&RDson
Letter Ex. A; CRD Letter Ex. B; Pinson Letter Ex. C; CRD Letter EXADd for his part, Mr.
Pinson offers a declaration alleging that he gave a FOIA requeptigba counselor in 2011 for
mailing to the CRD. $eePinson Decl. 11 2-5.) Under these circumstances, the @idlurt

evaluatehe DOJ'sentiremotion under theummary judgmergtandard®

2 It is possible that construing the DOJ’s motion under Rule 12(b)(6) would make

no difference in the en€f. Mendoza v. Pereio. 13-5118, 2014 WL 2619844, at *8 n.9 (D.C.
Cir. June 13, 2014) (“The standard for resolution of these legal arguments is the geme a
motion to dismiss stage as it is on a motion for summary judgmehtdxsta v. FBI946 F.

Supp. 2d 47, 49-50 (D.D.C. 2013) (“In any event, were this Motion considered under the
summary judgment standard, the result would be identic&chpenman v. FBNo. 04-2202,

2006 WL 1582253, at *8 n.1 (D.D.C. June 5, 2006) (“[T]the Court will treat Defendants' motion



B. Summary Judgment Standard

“FOIA cases typically and appropriately are decided on motions for symutgyment.”
Defenders of Wildlife v. U.B8order Patro) 623 F. Supp. 2d 83, 87 (D.D.C. 2009) (citing
Bigwood v. U.S. Agency for IhDev, 484 F. Supp. 2d 68, 73 (D.D.C. 2007)). A court may grant
summary judgment wheéithe movant shows that there is no genuine dispute as to any material
fact and the movant is entitled to judgment as a matter of leed. R. Civ. P. 56(aA
“material fact is one capable of affecting the substantive outcome of the litigAtialerson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986). A dispute is “genuirighere is enough evidence
for a reasonable jury to return a verdict for the non-mo&utt v. Harris 550 U.S. 372, 380
(2007).

The principal purpose of summary judgment is to streamline litigation by dispdsing o
factually unsupported claims or defenseseCelotex Corp. v. Catretd77 U.S. 317, 323-24
(1986). The movant bears the initial burden of identifying portions of the record that deteonstra
the absence of any genuine issue of material $&si-ed. R. Civ. P. 56(c)(1elotex 477 U.S.
at323. In response, the non-movant must point to specific facts in the record thaareveal
genuine issue that is suitable for triaéeCelotex 477 U.S. at 324. In considering a motion for
summary judgment, a court mastoid “making credibility determirteons,” Czekalski v. Peters
475 F.3d 360, 363 (D.C. Cir. 2007), aamblyze alunderlying facts and inferences in the light
most favorable to the non-movasteAnderson477 U.S. at 255.

Nevertheless, conclusory assertions offered without any evidentiary support do not

establish a genuine issue for trideeGreene v. Dalton164 F.3d 671, 675 (D.C. Cir. 1999} “

as ether a Rule 12(b)(6) motion for failure to state a claim or as a motion for surjudgrgent
under Rule 56-either treatment will generate the same legal conclusions.”). That being said,
analyzing the motion under Rule 12(b)(6) would preclude the Courtdomsidering materials
outside the pleadingseeAcosta 946 F. Supp. 2d at 50, which would not be appropriaée in
situation likethis whenboth parties referencichmaterials.



the evidence is merely colorable, or is not significantly probative, sumogynent may be

granted. Anderson477 U.S. at 249-50ntermal citation omitted)“In addition, the non-moving

party cannot rely upon inadmissible evidence to survive summary judgment; rather,-the non

moving party must rely on evidence that would arguably be admissible athtaiviel v.

Potter, 685 F. Supp. 2d 46, 58 (D.D.C. 2010) (internal citations and quotation marks omitted).
V. ANALYSIS

A. 2009 and 2010 FOIA Requests

Mr. Pinson’s Corrected Second Amended Complaint, which is the most recent version of
the original complaint, makes no mention of, and raises no objections to, his 2009 and 2010
FOIA requests to the CRDS¢e generallgorr. 2d Am. Compl.) It is well established thatce
anamended complains filed, it supersedes the original complaitigreby making thérst
complainta “dead letter” devoid of any legal effeantd making the new complaint the operative
document moving forwar€Connectu LLC v. Zuckerber§22 F.3d 82, 91 (1st Cir. 2008ge
alsoOwens v. Republic of Suda#l2 F. Supp. 2d 99, 117 (D.D.C. 200}, d and remanded on
other grounds531 F.3d 884 (D.C. Cir. 2008ame) 6 Charles A. Wright, Arthur R. Miller &
Mary Kane,Federal Practice and Proceduf®1476 (3d ed. 2002) (same). As sucbnf that
point on,the parties must direanydispositivemotiors onlyat theallegations and causes of
action included in thenost recently filedomplaint.SeeOhio River Valley EnvtiCoal., Inc. v.
Timmermeyer66 Fed. Appx. 468, 471 (4th Cir. 2003). Here, Mr. Pinson’s exclusion of the 2009
and 2010 FOIA requests from the Gaoted Secondmended Complaint results those
requests1o longerbeingapart of thisaction as a matter of lavhccordingly, the Court deniexs

moot the DOJ’s motion for summary judgmestto the2009 and 2010 FOlAlaims.>

3 Alternatively, because Mr. Pinson did not respond to this portion @@hks

dispositive motion, the Court woulte compelledo grant the motion as conceda¢kn if the



B. 2011 FOIA Request

To prevail on a FOlAause of actiarthe plaintifffirst mustestablish that he made
FOIA requestn accordance with the published rules for the agency from whiskdies the
records Seeb U.S.C. $52(a)(3)(A);Davis v. FB] 767 F. Supp. 2d 201, 204 (D.D.C. 20Ihe
plaintiff then must prove that the agency “improperly withheld” records in reggortbat
requestSeeb U.S.C. §52(a)(4)(B) Roum v. Bush61 F. Supp. 2d 40, 47 (D.D.C. 2006) (citing
5 U.S.C. § 552(a)(4)(B)) (noting that federal courts have jurisdiction to order the poodoicti
agency records only after the agency has “denied” the plaintiff's requesttods)“It
therefore follows that an agency’s FOIA obligations are not triggered untjuasthas been
received. Trupei v. Bureau of Customs & Border Prdtio. 07-0475, 2008 WL 249878, at *1
(D.D.C. Jan. 29, 2008As suchif an agencyever receive a plaintiff's FOIA request in
accordance with itpublished rules, the agenisyentitled to summary judgmeas a matter of
law. SegeBarouch vDOJ, 962 F. Supp. 2d 30, 48 (D.D.C. 2018}ations omitted) (“Because
there is no genuine dispute that ... [the] Treasury did not receive a FOIAtr&quefthe
plaintiff], ... the Court will grant [the] Treasury’s moti for summary judgment.”).

At the summary judgment stage, the plaintiff bears the burdéenbnstrating genuine
dispute as to the receipt of his FOIA request byatiency SeeSchoenman v. FBNo. 04-2202,
2006 WL 1126813, at *13 (D.D.C. Mar. 31, 2008Jhenthe agencyffers a declaratiostating

that a search of itecordsfailed to unearth any evidenoé&having received specifiedFOIA

claims still were part of the caseeeWilkins v. Jacksgn750 F. Supp. 2d 160, 162 (D.D.C.
2010)(“It is well established that if a plaintiff fails to pEmnd to an argument raised in a motion

for summary judgment, it is proper to treat that argument as contedkes v. Dudas,73F.

Supp. 2d 191, 202 (D.D.C. 2008) (“when a party responds to some but not all arguments raised
on a Motion for Summary Jgdhent, a court may fairly view the unackwviedged arguments as
conceded.”) Indeed, Mr. Pinson was warned of this consequence in the Ceoxtideal Order.
SeeECF No. 50.



request from the plaintiff, this declaration is entitled to “a presumption of good faithp&|
2008 WL 249878, at *1 (quotingong v.DOJ, 450 F. Supp. 2d 42, 54 (D.D.C. 2006).
responséo such a declaratiothe plaintiff must provide something more than his own
declaration to create a genuine issue of material fact as agéneis receiptof the FOIA
requestSeeCarbe v. ATENo. 03-1658, 2004 WL 2051359, at *1, *8 (D.D.C. Aug. 12, 2004)
(granting summary judgment for the government when the plaintiffadtdghed a copy of his
FOIA request and attested that he mailed it to the governnheng);Ye v. Holder624 F. Supp.
2d 121, 124 (D.D.C. 20093ismissing clainwhen the plaintiff offerea letter from FedEx
stating that a “M. Parris” signed for a certain parcel becthgsketter failed to “identify the
shipper, the addressee, the parcel, or the relationship betwWeParris and the unknown
addressee”)Antonelli v. Fed. Bureau of Prisons91 F. Supp. 2d 15, 21, 26 (D.D.C. 2008)
(granting the government’s motion for summary judgment when the plaintifattalghed a
copy of an “identical letter” that he allegedly sent toBi@&P); Trupei 2008 WL 249878, at *1
(dismissing complainivhen the plaintiff only alleged that on a certain date, “he ‘deposited’ his
FOIA request.. into ‘the institutional matbox’ at[his prison]); Schoenman v. FBR006 WL
1126813, at *10, *13 (granting summary judgment for the government when the plaintiff’s
attorney offered a declaration stating that he mailed the plaintiff's FOIAstlguiailed to
provide a “a copy of a stamped envelope showing the mailing of the req@estturned receipt
certifying the actual recpi of the request by the agency”).

Herg asin the cases cited above, the agency offiaitsclaration attesting that it has no
record ofreceivingMr. Pinson’s 201FOIA requestFurther, Mr. Pinson offers no contradictory
evidence even hinting at the fact thia¢ CRDactuallydid receivethisrequestindeed, unlike

the plaintiff inNing Ye Mr. Pinson does n@venallegein hisdeclaratiorthat the CRDeceived



the 2011 requesCf. Ning Ye624 F. Supp. 2d at 124 (granting the government’s motion to
dismisswhenthe plaintiff contended that tlagency tid actually receive [his].. FOIA
Request”)Instead, Mr. Pinsomerelyattestshat hegave theFOIA request to a prison counselor
who agreed to matherequest to the CRDn his behalfand hehen speculatehat mail
processing “irregularities” dhe prisormay have prevented the FOIA request from reaching the
CRD.

Mr. Pinson’sallegations arakin to thosethatthe Courtrejected inTrupei whenthe
plaintiff similarly allegedonly that on a certain date, “he ‘deposited’ his FOIA requeshto
‘the institutional maHbox’ at [his prison]." Trupei 2008 WL 249878, at *1Such a factthe
Court concludedyas insufficient to create a genuine dispute as to the agency’s receipt of the
FOIA requesin light of theagency’'sdeclaration that it had no record of receiving the request
Here, Mr. Pinson only attests that he attempdetiail a FOIA request tthe CRD, and his
evidence in no waindicatesthat theFOIA requestctually was received by tli&RD. Such
evidence isnsufficient to create a genuiksputeof material facbecause it does nattually
contradict the agencyteclaratiorstatingthatit did not receivehe requesiccordingly,the
Court grantsummary judgmerin favor of the DOJ othis claim.*

V. CONCLUSION
For the foregoing reasonsetCourtdeniesas moot the DOJ’s motion for summary

judgmentas toMr. Pinson’s 2009 and 2010 FOtAquess. In addition, the Cougrans

4 If Mr. Pinson still wishes to obtain information about complaints that were filed

with the CRDregardingADX Florence, he is free to “(re)submit [his FOIA request], ensure
receipt, and properly begin the process an&gtioenmami2006 WL 1126813, at *13 n.2. If he
does submit a request in accordance with the agency’s rules, the Court erscthed&feD to
expedite the processing of that request.



summary judgment fohe DOJas to Mr. Pinson’s 2011 FOIA request. An order consistent with

this Memorandum Opinion is separately and contemporaneously issued.

Dated:September 24, 2014 RUDOLPH CONTRERAS
United States District Judge
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