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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JEREMY PINSON
Paintiff, Civil Action No.: 12-1872(RC)
V. Re Document No.: 49
U.S.DEPARTMENT OF JUSTICEgt al,

Defendant.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANT'SM OTION
FOR SUMMARY JUDGMENT

I. INTRODUCTION

Jeremy Pinson currently is an inmate at ADX Florence, a federal prisoadanat
Colorado. While in prison, Mr. Pinson has filed multiple Freedom of Informatiof'A&tIA”),
5 U.S.C. § 552, requests with different components of the U.S. Department of Justice) (‘DOJ”
On several occasions, the DOJ has asked Mr. Pinson to clarify his records requddsts, tioht
it could not find records that are responsive to his requests, or informed him that ttle hecor
sought were exempt from disclosure by law. Mr. Pinson took issue with some of these
determinations, so he filed a complaint claiming that the DOJ improperly withbeierous
records from him in violation of FOIA. In addition, Mr. Pinson’s complaint allegeshieddOJ
and two government officials violated the Privacy Act, 5 U.S.C. § 552a, and certainifiedpec
provisions in the U.S. Constitution. In response, the DOJ filed ninanzwer motions, each
asking the Court to dismiss or grant summary judgment in its favor on different portions of Mr

Pinson’s complaint.
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This matter comes before the Court on the B@ddtion to dismiser in the alternative,
for summary judgment, oir. Pinsons FOIA claimsaganst the DOJ'INational Security
Division (“NSD”). The DOJ argues that Mr. Pinson’s claims against the NSD must be dismissed
because Mr. Pinson failed to exhaust his administrative remedies beforedtmgilawsuit.
(SeeDef.’s Mot. Dismiss Summ. J-8, ECF No. 49-1.n addition,the DOJ argues thétis
entitled to summary judgment on Mr. Pinson’s claagainst the NSD because the NSD
conducted an adequate search in response to Mr. Pinson’s FOIA requests and did notlymproper
withhold any recordfom him.(See idat 8-11.)

For the reasons explained below, the Court grants the DOJ’s motion for summary
judgment as t&-OIlA Request Nol1-159 but denies the DOJ’s motion for summary judgrasnt
to FOIA Request N013-010.

II. FACTUAL BACKGROUND

A. Request N0.11-159

On April 20, 2011, Mr. Pinson drafted a FOIA request taNB®, requestingny records
that mentioned his name described theonditions at ADX FlorenceSgePinson Letter Ex. 1,
Apr. 20, 2011, ECF No. 49:8The NSD received Mr. Pgon’s request on May 5, 2018de
Mallory Decl. 13, ECF No. 49-3 It thensearched its paper filets electronic filesjts email
accounts, and its Office of Intelligence’s correspondence and policydilesy records that
might be responsive fdr. Pinson’s requs;* the NSDdid not find any records responsive to Mr.
Pinson’s requestSee idJ 5) On September 12011, the NSD sent Mr. Pinsoretter informing

him of its findings and his right to appeal within sixty days of the date of the lbtialdsMr.

! The NSD didnotsearchts Office of Intelligence’s classified operations files

becausany records in those files (whether responsive to Mr. Pinson’s request or nat) woul
concern “intelligence activities. .. , intelligence sources or methods, or cryptology” and thus
were exempt frondisclosure under 5 U.S.C5%2(b)(1). (Sedd. {15-6.)



Pinson be unsatisfied with the NSD’s response to his FOIA reqBestNED Letter Ex. 4, Sept.

1, 2011, ECF No. 49:BThe NSD has no record of Mr. Pinson appealing this ohétation to

the head of the DOJ, and Mr. Pinson’s response does not claim that he 8ekbtallory Decl.

1 8;cf. Pinson Decl. Ex. 1, at 1-13, Mar. 6, 2014, ECF No. 59.) Mr. Pinson’s response only
addresses the issue of whether the NSD conductadegjuate search in response to Request No.
11-159.

B. Request N0.13-010

On September 29, 2012, Mr. Pinson drafted another FOIA request iSibethis time
requesting “production of all information maintained on Jamil AbduBAmMin or which
contain his name or any reference to Hi(Rinson Letter Ex. 2, Sept. 29, 2012, ECF No. 49.)
The NSD received this request on October 16, 2032e{lallory Decl. 14.) The attached
Certificate of Identity purported to be signed by Mr. Al-Ami8e@Al-Amin Certification of
Identity Ex. 2, Sept. 1, 2012, ECF No. 4943pon closer examination, the NSD believed that
the Certificate of Identity had been signed by Mr. Pinson because it appeareditbeineand
signed in his handwritingSgeMallory Decl. §4.) On October 25, 2012, the NSD sent Mr.
Pinson a letter asking him to provide a notarized statement from Mmid-authorizing the
release of hisecords to Mr. PinsonSgeNSD Letter Ex. 3, Oct. 25, 2012, ECF No. 49.)

Mr. Pinsonallegesthat heunsuccessfully attempted to obtain a notargtetement but
was told thasince he had submitted a sigriemtm DOJ361, which is signed under penalty of
perjury, notarization was not required. (Pinson D&dI2. Mr. Pinson alleges that he
subsegantly respondedo the DOy submitting araffidavit from Mr. Al-Amin to the NSD on
November 18, 2012Seed. 113.) This affidavitauthorized the release of Mr.-Amin’s
records to Mr. Pinsonyas allegedlysigned by Mr. Al-Amin, and was purported to have been

duly witnessed by Mr. PinsorS€eAl-Amin Aff. Attach. B, Nov. 29, 2013, ECF No. 59 he



affidavit was signed on November 29, 2013, more than a year after Mr. Pinson states that he
submitted it to the NSDSee id. The NSD states that it “did not receive the requested notarized
statement from Plaintiff’ and therefore closed this dteSeptember 29, 2012. (Mallory Decl.
1 4.)The NSD states that it has no record of Mr. Pinson filing an administrative appeal for
Request N013-010. Eee idf 8.)

. LEGAL STANDARD

A. Analyzing the DOJ’s Motion Under Rule 12(b)(6) or Rule 56

The DOJ moves for dismissal of Mr. Pinsocésises of actionnder Rule 12(b)(6) or,
alternatively, for summary judgment under Rule 56. In general, exhaustioneartgun FOIA
cases are analyzed under Rule 12(b)&)e, e.gHidalgo v. FB| 344 F.3d 1256, 1260 (D.C.
Cir. 2003) (vacating the district court’s summary judgment order and remandiogsehevith
instructions to dismiss the complaint under Rule 12(b)(6) on exhaustion grolewtsiPierre v.
Fed. Bureau of Prison880 F. Supp. 2d 95, 100 n.4 (D.D.C. 2012) (“Although FOIA cases
‘typically and appropriately are decided on motions for summary judgméregre an agency
argues that the requester has thile exhaust his administrative remedies, courts analyze the
matter under Rule 12(b)(6) for failure to state a claim.” (citations omittéidowever, the
defendant’s motion references matters outside the pleadings, a court mubketreation as one
for summary judgment, not as one for dismissal based on failure to state amtiEnRule
12(b)(6). SeeFed. R. Civ. P. 12(dolbert v. Potter471 F.3d 158, 164 (D.C. Cir. 200&ates
v. District of Columbia324 F.3d 724, 725 (D.C. Cir. 2008gealsoRosenberg v. U.S. Dept of
Immigration & Customs Enforceme®66 F. Supp. 2d 32, 36—43 (D.D.C. 2013) (granting
summary judgment for the government “on the grounds [that] the Plaintiff failexhaust his

administrative remedies before seeking judicial review”).



In this case, both the DOJ aktl. Pinsonrefer tomaterials that are not part of the
pleadings.Specifically, the DO3 motionrelies on a declaration by an N&mployee who
avers thashe conducted a search of the B¥XJ&cords and foundo evidence tha¥ir. Pinson
ever appealed theSD’s determination of his two FOIA requestsSe@Mallory Decl. 8.) The
DOJs motion also references several letters that were exchanged bbtw&anson and the
NSD. (See, e.g.Pinson Letter Ex.;IPinsonLetter Ex.2; NSD Letter Ex.3; NSD Letter Ex.4.)
For his partMr. Pinson offers a declaratiaescribing the circumstancesMf. Al-Amin’s
completion of the certification of identification for Request No. 13-08&elRinson Decl.
1911-13.) Mr. Pinson has also submitted an affidavit fldmAI-Amin for the Court’s
consideration. eeAl-Amin Aff. Attach. B.) Under these circumstances, the Court will evaluate
the DOJ’s entire motion under the summary judgment starfdard.

B. Summary Judgment Standard

“FOIA cases typically and appropriately are decided on motions for synmutgment.”
Defenders of Wildlife v. U.S. Border Patr6R3 F. Supp. 2d 83, 87 (D.D.C. 2009) (citing
Bigwood v. U.S. Agency for Int'l Dev84 F. Supp. 2d 68, 73 (D.D.C. 20074 court may grant
summary judgment when “the movant shows that there is no genuine dispute as ttesiay ma

fact and the movant is entitled to judgment as a matter of |&ad. R. Civ. P. 56(a)A

2 It is possible that construing the DOJ’s motiorder Rule 12(b)(6) would make
no difference in the endCf. Mendoza v. Pereio. 13-5118, 2014 WL 2619844, at *8 n.9 (D.C.
Cir. June 13, 2014) (“The standard for resolution of these legal argum#rgssame at the
motion to dismiss stage as it is on a motion for summary judgmeitdxsta v. FBI946 F.
Supp. 2d 47, 50 (D.D.C. 2013) (“In any event, were this Motion considered under the summary
judgment standard, the result would be identicabthpenman v. FBINo. 042202, 2006 WL
1582253, at *8 n.1 (D.D.C. June 5, 2006) (“[T]the Court will treat Defendants' motion as either a
Rule 12(b)(6) motion for failure to state a claim or as a motion for summary grdgmder
Rule 56—either treatment wiljenerate the same legal conclusionsThat being said,
analyzing the motion under Rule 12(b)(6) would preclude the Court from consideringatater
outside the pleadingseeAcosta 946 F. Supp. 2d at 50, which would not be appropiase
situation like this whelboth parties referencichmaterials.



“material” fact is one capable of affectitite substantive outcome of the litigatiohnderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986A dispute is “genuine” if there is enough
evidence for a reasonable jury to return a verdict for the non-moS8antt v. Harris 550 U.S.
372, 380 (2007).

The principal purpose of summary judgment is to streamline litigation by dispdsing o
factually unsupported claims or defens&geCelotex Corp. v. Catretd77 U.S. 317, 323-24
(1986). The movant bears the initial burden of identifying portioniseofecord that
demonstrate the absence of any genuine issue of materiabtafted. R. Civ. P. 56(c)(1);
Celotex 477 U.S. at 323. In response, the non-movant must point to specific facts in the record
that reveal a genuine issue that is suitabidrial. SeeCelotex 477 U.S. at 324In considering
a motion for summary judgment, a court must avoid “making credibility determigdtion
Czekalski v. Peterg75 F.3d 360, 363 (D.C. Cir. 2007), and analyze all underlying facts and
inferences in thadght most favorable to the non-movasg¢eAnderson477 U.S. at 255.

Nevertheless, conclusory assertions offered without any evidentiary support do not
establish a genuine issue for trifeeGreene v. Daltonl64 F.3d 671, 675 (D.C. Cir. 1999)f
the evidence is merely colorable, or is not significantly probative, summagsngrt may be
granted.” Anderson477 U.S. at 2480 (internal citation omitted)‘In addition, the non-
moving party cannot rely upon inadmissible evidence to survive sumnugm@nt; rather, the
non-moving party must rely on evidence that would arguably be admissible atMehtel v.
Potter, 685 F. Supp. 2d 46, 58 (D.D.C. 2010) (internal citations and quotation marks omitted).

V. ANALYSIS

A. Request No. 11159

The DOJ asserts that it is entitled to summary judgment as to Requédt N®

because there is no genuine dispute regarding the material fact that$én Riiled to exhaust



his administrative remedies for the request. Alternatively, the DOJ atwatasis entitled to
summary judgment because the agency conducted an adequate search in resporspiesthe r
Mr. Pinson has failed to respond to the DOJ’s threshold argument of exhaustion.

The DOJ filed its motion for summary judgment as to the two NSD requests onryebrua
26, 2014. Included in the DOJ’s motion was language warning Mr. Pinson that his failure to
contradict the assertions in the DOJ’s declaration and attachments coulchea@sert to
accept those assertions as trugeeECF No. 49.) OrnFebruary 262014, this Court issued a
Fox/NealOrder, which also warned Mr. Pinson that his failure to respond to the DOJ’s motion
could result in the motion being treated as concedédinclaims being dismisse(SeeECF
No. 52.) Rather than respond to the DOJ’s arguments regarding Requ&#tll§6, however,
Mr. Pinson abandoned his claims, stating thatmaterial facts in dispués to the two FOIA
Requests he submitted to tNED was “whether the [NSD] properly withheld third party
records.”(Pinson Resp. Mot. Dismiss, 2, Mar. 18, 2014, ECF Np. 19t third party records are
only part of FOIA Request No. 13-010, which the Court addresses in the following section. As
FOIA Request No. 11-159, Mr. Pinson responds solely to the DOJ’s alternative argument about
whether the search conducted was reasonablePson does not address his failure to exhaust
administrative remedies.

As a consequence, this Court finds that Mr. Pirtsmseffectively conceded that he failed
to appeal the NSB decision and thus failed to exhaustdusninistrative remedies regarding

FOIA Request No11-1593 SeeWilkins v. Jacksori750 F. Supp. 2d 160, 162 (D.D.C. 2010) (“It

3 Even though Mr. Pinson did not concede the DOJ’s alternative argument about

whether the NSD conducted an adequate search, because the Court finds that Mr. dPion di
exhaust his administrativemedies,lte Court does not reach this issue. But if the Court had
reached the issue,would be inclined to request that the DOJ submit an additional affidavit as
the current affidavit describing the search responsive to FOIA Request No. 11-15@does



is well established thafta plaintiff fails to respond to an argument raised in a motion for
summary judgment, it is proper to treat that argument as conced®kes v. Dudas73 F.
Supp. 2d 191, 202 (D.D.C. 2008) (“[W]hen a party responds to some but not all argrarseats
on a Motion for Summary Judgment, a court may fairly view the unacknowledged arg@ment
conceded.”).

Accordingly, this Court grants the DOJ’s motion $mmmary judgmerds to FOIA
Request No. 11-159 because Mr. Pinson “failed to exhaust higiattative remedies before
seeking judicial review."Rosenberg956 F. Supp. 2d at 36-43.

B. Request No. 13-010

The DOJ again asserts that it is entitled to summary judgment as to RequesOil0. 13
because there is no genuine dispute regarding theiahddet that Mr. Pinson failed to exhaust
his administrative remedies. Alternatively, the DOJ argues that it is entitled to syummar
judgment because Mr. Pinson did not submit a proper FOIA requesDOJrests its argument
that Mr. Pinson failed to submit a proper FOIA request on its assertiontthpp&aredhat Mr.
Pinson signed the statement [because][t]he letters in Mr. AIAmin’s signature were
constructed in the same way as the letters in the words of Mr. Pinson’s redaesallory
Decl.f4.)

DOJ FOIAregulationsstate that “[if you are making a request for records about another
individual, ...a written authorization signed by that individual permitting disclosure of those

records to you ... will help the processing of your request.” 28 C.F.R. § 16.3(a). TheHDDA'’s

provide any description othe NSDsearching fodocuments concerning the conditions ADX
Florence."SeéWeisberg v. Dep't. of Justic&27 F.2d 365, 371 (D.C.Cir.1980) (agency affidavits
that “do not denote which files were searched, or by whom, defiett any systematic

approach to document location, and do not provide information specific enough to enable [the
requester] to challenge the procedures utilized” are insufficient to supportasynpudgment).



reference guidelarifiesthat “[a requestennay fulfill this requirement by: (1) completing and
signing Form DO<B61 ..., (2) havindthe requester’'s$ignature orjthe] request letter witnessed
by a notarypr (3) including the following statement immediately above the signatujien
requestetter: 1 declare under penalty of perjury that the foregoing is tnaecarrect. Executed
on [date].”SeeThe Department of Justice Freedom of Information Act Reter&uide]V. How
to Make a FOIA Requedittp://www.justice.gov/oip/departmepistice freedominformation
actreferenceguidejanuary2010 (emphasis added).

While the Court is sympathetic to the government’s concern for a third paitgsyr
the lawis clear that when an individual submits a certificate of identity signed unddtypaina
perjury, a substitute to notarizatidghgagency is required to treat the signature as sworn. To be
clear, t is not a regirement that FOIA requests or Certificatef Identity are notarized so long
as they are signed under penalty of perjury, as the FOIA request and DOJ Fomthg6tase
were.SeeSummers v. U.S. Dept of Justi®9 F.2d 570, 573 (D.C. Cir. 1993pince an
individual’s identity would seem toe a “matter” that FOIA requesters or third parties waiving
privacy are asked to establish, the plain language of § 1746 instructs that a persoa amay us
unsworn statement to establish that idenfityy residual doubt on this question is dispelled
when§ 1746 is considered in conjunction with 18 U.S.C. § 1621, the general federal perjury
statute?’); see als®28 C.F.R. 8§ 16.41(d) You must sign your request and your signature must
either be notarizedr submitted by you under 28 U.S.C. 1746, a law pleaimits statements to
be made under penalty of perjury as a substitute for notariZatiemphasis added)

The DOJ argues that it afforded Mr. Pinson the opportunity to reformulate and bring his
FOIA Request No. 13-010 in line with DOJ requirements foroger reques{SeeMallory

Decl. 14.) he DOJ requestdtiat Mr. Pinson submé notarized statement by Mr.-Aimin, but



received no response from Mr. Pinsdd.)(Mr. Pinson does not dispute receiving the DOJ’s

letter in response to FOIA Request No. 13-010. Mr. Pinson does, hoasser, that he
unsuccessfully “attempted to have the statement notarized” bygumpartedlyadvised that “a

Form DOJ361 didnt [sic] require notarization because its [sic] executed under 28 U.S.C. 1746.”
(Pinson Decl. 12Mr. Pinsonasserts he subsequerglypmitedan affidavit by Mr. AFAmin to

the DOJon November 18, 2012S€ePinson Decl. 13 Aside from the fact that the affidavit
appears to be signed on November 29, 2013, a full year after Mr. Pinson alleytdhes

affidavit, there is no record of the DOJ receiving this affidavit.

The DOJ is correct in asserting thia¢ burden is on the FOIA requester to “demonstrate
that he complied with the agency’s filing procedures and appeals prodasis’'s Mot. Dismiss
Summ. J6.) Specifically, the FOIA requestenay notmerelyallegethat he handed his appeal to
athird-party for mailing within the statutory timefrant®eeBanks v. Lappin539 F. Supp. 2d
228, 235 (D.D.C. 2008}ktating “[the mailing of a FOlAequest to a federal government agency
does not constitute its receipt by the agency. Even if plaintiff had placed g &iests ... in
the prison mailbox, nothing in the record establishedtihakagencies actually received his
requests.”f

In thiscase, the DOdrroneouslyasserts that a notarized statement by MAAIIn was

necessary to make Mr. Pinson’s request a properly filed FOIA regdeskinsonassers he

4 If the requester fails to shawat thee is a genuine dispute of material fact as to

the agency’s receif his appeal, a court may grant summary judgment for the agency “due to
[the] plaintiff's failure to exhaust his administrative remediésriold v. U.S. Secret SeriMo.
05-0450, 2006 W 2844238, at *2 (D.D.C. Sept. 29, 2006). Thus, courts grant summary
judgment to the agency when a plaintiff alleges that he mailed an appeal, 3gétioy has no
record of receiving the appeal lett8ee idThis is especially true when a plaintiff f&aio

provide “a copy of a stamped envelope showing the mailing of the appeals, or adretcmpt
certifying the actual receipt of the request by the agency Schoenman2006 WL 1582253, at
*12.

10



submitted an affidavit by Mr. Al-Amin (Pinson Def§lL3), butit is clear thabecause the DOJ
distrusts Mr. Pinson’s assertions, it is unlikely thatould havetaken even an affidavit

submitted by him at face valilrad the DOJ received Regardless of the factual inconsistencies
surrounding Mr. AlAmin’s affidavit, the Court reiterates that notarization of a Certificate of
Identity is not &DOJrequirementor a proper FOIA requedtthe consent to release records to a
third party was signed under penalty of perjury, as it was in this case.

Because the Court finds that FOIA Request No. 13-010 was a properly formulated FOIA
request, the DOJ had to make a timely determination as to whether it would gramy trede
request Seeb U.S.C. $52(a)(6)(A)(i)(instructing agencies talétermine within 20 days . . .
after the receipt of any such request whether to comply with such request. fiodl
immediately notify the person making such request of such determination andstiresrea
therdor, and of the right of such person to appeal to the head of the agency any adverse
determinatio) . And becausehe DOJfailed todo sowithin the statutorily required time peripd
Mr. Pinson constructively exhausted his administrative remeSlee€itizens for Responsibility
& Ethics in Washington v. Fed. Election ComnThl F.3d 180, 185 (D.C. Cir. 2013)f the
agency does not make @eterminatiohwithin the relevant statutory time period, the requester
may file suit without exhausting adminisixest appeal remedies.As such, th&€ourt will deny
the DOJ’s motion for summary judgment as to FOIA Request No. 13-010.

However, lecause th€ourt is sensitive to the DOJ’s concern, the Court haredtgucts
the DOJ tacontact Mr. ALAmin to determine whether he signed the certification of identity and
consented to the release of his information to Mr. Pinson in connection with FOIA REquest
13-010.See28 C.F.R. 8§ 16.41 (requiring that when an individual requests records about himself,

he must verify his identity and “must sign [his] request and [his] sighatureeamiust be

11



notarized or submitted by [him] under 28 U.S.C. 174&ffer consulting Mr. ALAmin, the DOJ
should submit further briefing to the Court within 30 days of this Order.
V. CONCLUSION
For the foregoing reasons, the Court grants summary judgment for the DOJ gad¢stRe
No. 11-159 on the basis that Mr. Pinson failed to exhaust his administrative remeaolies bef
bringing suit. The Court, however, dentee DOJ’s motion for summary judgment as to FOIA
Request No. 13-010, because the initial request was properly submitted. An order comisistent

this Memorandum Opiniois separalg and contemporaneously issued.

Dated:September 30, 2014 RUDOLPH CONTRERAS
United States District Judge
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