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UNITED STATES DISTRI CT COURT
FOR THE DISTRICT OF COLUMBIA

JEREMY PINSON
Plaintiff, Civil Action No.: 12-01872ARC)
V. Re Document No.: 187

UNITED STATES DEP'T OF STATEet al.

Defendans.

MEMORANDUM OPINION

GRANTING DEFENDANTS’ RENEWED M OTION FOR SUMMARY JUDGMENT

[. INTRODUCTION

Pro sePlaintiff Jeremy Pinson is currently an inmate at ADX Florence, erdg@rison
located in ColoradoWhile in Prison, Mr. Pinson has filegultiple Freedom of Information Act
(“FOIA™), 5 U.S.C.8552, requests with different components of the U.S. Departmeusiiée
("DOJ”). On several occasions, the DOJ has asked Mr. Pinson to clarify his resgudsts,
told him that it could not find records that are responsive to his regaestformed him that the
records he sought were exempt from disclosure by law. Mr. Pinsoisgakwith some of
thesedeterminations, so he filed a complaint claiming that the DOJ ireplowithheld
numerous records from him in violation of FOIA. bsponse, the DOJ filed several-areswer
motions, each asking the Court to dismiss or grant summargngmtgn its favor on different
portions of Mr. Pinson’s complaint.

OnMarch 12 2014 ,the DOJ moved the Coudr partial summary judgmeiais toFOIA
Request Numbers 14501-10314 and 14%0I-10573, both directed to DOJ’s Civil Division

The Court granted Defendants’ motion with respe®equestNumber145+0I1-10314,but
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deniedthe motion with respect to Request Number -FBI-10573 reasomg thd the Civil

Division failed to sufficiently describe why the search would beasoeably burdensomén
March 19, 2015, Defendants filed a renewed motion for partial suyrjodgment addressing
Request Numbet45+0I1-10573 which is now before the Courfor the reasonstatedbelow,

the Court grantthe motion

. FACTUAL BACKGROUND

By letter dated April 20, 2011, Mr. Pinson made a FOIA reqiRstjuest Numbet45-
FOI-10573)to the Civil Division requesting copies @l settlement agreements entereajrar
involving, the Bureau of Prisons arising from civil litigation daging the conditions, or
conduct of staff, at the U.S. Penitentiary Administrative Maxinatifalorence, Colo[rado].”
Pinson LetterECF N0.187-1 at 5 The requesélsoinstructedthat Defendants “not use more
than 2 hours search time when processing this request andt produce more than 100 pages
of information.” Id.

Because of the broad scope of the request and the nature of tHeigsmn’s records
system, the CiV Division believed that Mr. Pinsosirequest required an unreasonable amount
of effort to conduct a search for responsive recoB8eDefs.’ Statement of Facts (“SOFY 2,
ECF No. 187 (citing<ovakas 1stDecl. 1 8, 12ECF No. 553). The Civil Division sent a letter
dated May 17, 2011, notifying Mr. Pinson of its refusal to conduct the saadcinviting Mr.
Pinson to narrow the scope of his requdb provide additional information that would allow a
search to be conducted with a reasonable atrafugffort. Seeid. The letter explainetb Mr.
Pinson thatthe broad scope dhis. . .request did not allow. .a search for records responsive
to his request wit a reasonable amount of effad required by DOJ regulations at 28 C.BR.

16.3(hH.” Kovakaslst Decl. 8 It alsoinformed Mr. Pinsonhat if the Civil Divisiondid not



receivea responseo its letterwithin 10 business dayi,would close the requestd. The Civil
Division did not receiveanyresponse from Mr. Pinsdn the May 17, 2011 letterand it closed
the requestld.

By letter dated May 30, 2011, Mr. Pinsadministrativelyappeald the Civil Division’s
decision which wassubsequentlyeviewed byDOJ’s Office of Information Policyld. at{ 9.
The Office ofinformation Policy(“OIP”) affirmed DOJ'srefusa) reasoninghat the retrieval of
the requested information “would require [the Civil Division] todoect an unreasonably
burdensome searchOIP Letter, Sept. 19, 2011, Def.Bx. E, ECF No. 58. OIP advised that
“the Civil Division does not catalog its cases in such a way that itdAmaibble to search for
civil litigation pertaining to a particular [Federal Bureau of Prss@BOP”)] facility,” and it
encouraged Mr. Pinson to submitequesto theBOP for the desired informationld. Mr.
Pinson instead filed this lawsuit, alleging that the Civil Divisioefsisal to conduct a search and
produce responsive documents violated FOIA.

On March 12, 2014, Defendants moved for partiaisary judgment wh respect tMr.
Pinson’sFOIA RequestNumbes 145F0I-10314and145+0I-10573. SeeDefs.’ 1st Mot.
Summ. J.ECF No.55. Although the Court grantettie motionwith respect to Request Number
145F0I-10314 it deniedsummary judgment with respectfequest Nmber 145F0I-10573.
SeeMem. Op, Feb. 23, 2015, ECF No. 169he Courtreasonedhat Defendants “failed to
sufficiently describe why the search would be unreasonably burdensddhet’ 7. The Court
explainedthat DefendantBadnot offeredany “estimate of the time required to conduct Mr.
Pinson’s requested search, the cost of a search, or the number bbfilesuld have to be

searched,” nor had it “explain[ed] why a more limited search would baitiaf or whether



other parts of the Civil Division might have easier access to, at least,afdhe requested
information.” Id. at 9.

On March 19, 2015, Defendants renewed their motion for partial anyrjadgment as
to FOIA Request Number 14501-10573, which is now befe the Court. Defendants have
provided adetaileddeclaration in support of their posititmatthe search would b®o
burdensomgincluding estimats of thecost and time required to perform an appropriate search
SeeDefs.” 2nd Mot. PartialSumm.J., ECF No. 184t 16-11 Inresponse, Mr. Pinson argues
thatDefendants’ motion for summary judgment miostdenied because the estimatesdtof the
requested search was “manufactured” and could potentially be reduced if thedROJ
“‘common sense stepandsoughtinput from local U.S. AttorneysSeePl.’s RespMot. Partial
Summ. J. (“Pl.’s Res}), ECF No. 205at 2—3. Mr. Pinsm also argues that he is entitled to
amend hig=OIlA request to include a fee waiver request, because he is a ‘fariferison Legal
News and the San Francisco Bay View Newspaper,” who is “operating onpaafidrbasis and

will receive no commercial benefit from the dissemination ofritf@mation.” Id. at 2.

[ll. ANALYSIS
A. Legal Standard
“The court shall grant summajydgment if the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgeeninatter of law.Fed.

R. Civ. P. 56(a).“A party asserting that a fact cannot be or is genuinely disputistl sapport
the asertion by: (] citing to particular parts of materials in the record, includiegositions,
documents, electronically stored information, affidavits or datitans, stipulations (including
those made for purposes of the motion only), admissions, igetaiy aswers, or other

materials; or (2showing that the materials cited do not establish the absence or presanc



genuine dispute, or that an adverse party cannot produce admissibleevalsapport the
fact.” Fed. R. Civ. P. 56(c)However, the mere existence of a factual dispute, by itself, is
insufficient to bar summary judgmenfee Anderson v. Liberty Lobby, 477 U.S. 242, 248
(1986). “Only disputes over facts that might affect the outcome of the suit umelgotverning
law will properly preclude the entry of summary judgment” Conclusory assertions offered
without any factual basis in the record cannot create a genuine di§aéaé\ss’'n of Flight
Attendants€WA v. U.S. Dep’t of Transb64 F.3d 462, 4666 (D.C.Cir. 2009). “FOIA cases
typically and appropriately are decided on motions for summagnent.” ViroPharma Inc. v.
Dep’t. of Health & Human Serys339 F.Supp.2d 184, 189 (D.D.C. 2012)
B. Request Number 145~01-10573

Defendants argue that the Civil 8ion reasonably refused to conduct a search in
response to request number J5I-10573, because the request was overly broad and would
have required an unreasonably burdensome search. Mr. Ringgaashat Defendants should be
denied summary judgmenetause Defendants’ estimate of cost needed for the requested search
did not account for simple approaches to obtain the information reguéke sending emails to
the U.S. Attornelg Office for the District of ColoradoAlthough the Court agess that
Defendants’ explaation is still lacking in some spectsthe Court concludes that Defendants
have sufficiently established that they cannot conduct a reasonalglesghin the twehour
time limit imposed by Mr. Pinson.

In its previousmemorandum opian, this Court explained that it deni@kfendants’
motion because they “failed to sufficiently describe why the searcaldvee unreasonably
burdensome.”Mem. Op. at 7.Indeed, Defendantailed to offer any estimate of the time

required to conduct Mr. Pinson’s requested search, the cost of such a sedremumber of



files that would have to be manually search8degenerallyDefs.” 1st Mot. Partial Summ. Jn
the renewed motiormowever Defendant&xplainedthata searh of the Civil Division case file
database identifietmore than 29,920 cases relating toB@ivil litigation.” Defs.’ 2nd Mot.
Partial Summ. Jat 10. Because¢he databasdoes not contain “indexes or codes that would
permit theidentification and setgion of case files that might contain the settlement
agreements,” the only way that Civil Division could respond toRtrson’s request is to search
all of the identified files.ld. (citing Kovakas 1st Decl. 1 12Defendants argue that this would
requre the Civil Division to expend4,886 hours and $1,256,808hich is grossly
disproportionatend in contravention d¥r. Pinson’sinstructionnot to “use more than 2 hours
search time when processing [his] reques$d.’at 11(citing Kovakas Suppl. DécY 5). From
these facts it is clear that requiring the Civil Division to perfarmsponsive search of its case
file database would be unduly burdensor@. Wolf v. CIA569 F. Supp. 2d 1, 9 (D.D.C. 2008)
(finding a search of microfilm that would talan estimated 3675 hours and cost $147,000 to be
unreasonably burdensome).

Mr. Pinsonargueghat Defendants’ explanation is still insufficient becatisgremaybe
less burdensomeaysto conduct a responsive sear@pecifically, Mr. Pinson notes that
Defendants hav#ailed to explain why the search could not be reduced by simply amthie
district involved to seek input from local U.S. Attorneys on angsdsey camjuickly recall
were settled.”SeePl.’s Response at 3.his Courtnotedin its priorMemorandum @inion that
Defendants hatinade no effort to conduct a search that is either broader or narrowevitha
Pinson’s requested searchiMem. Op. at 8.In their renewed motion, howevddefendants have
come forward to explain that even a database search restricted tisttiet 6f Colorado would

take over 1,300 hours and cost more than $36,8@@Kovakas Suppl. Decl. 1.5



Although Mr. Pinson argues thebntactingU.S. Attorneyscould reduce the scope of the
search, he has@vided no authority to suggest that the Civil Division bears thaédmunder
FOIA of soliciting information from otheDdOJ components an effort to narrow an otherwise
unduly burdensome searéhSeePl.’s Response at Moreover,it is highly unlikelythat even
thetype of searcthatMr. Pinson suggestould be accomplished within the tvour limit he
imposed?

Mr. Pinson’sfinal argument is thate is entitled t@amend his request and to obtaifee
waiver. SeePl.’s Response at2 Mr. Pinsonhowever, never sought to amend his request or to
obtain a fee waiver from the agendynder FOIA, courts reviewle novoan agency’s decision
to deny dee waiverequestlooking only at the administrative record available at the time of
decision. See Jarvik v. CIA495 F. Supp. 2d 670-71(D.D.C. 2007) (citing 5 U.S.C. 8
552(a)(4)(A)(vii)). Because no recoofla fee waiver request exists here, however, there is
nothing to review.Accordingly,Mr. Pinson’s claim that he should have received a fee waiver
cannotbe raised fothe first time in opposition to a dispositive motiandit providesno basis
for denying Defendants’ motion for summary judgme®éeeHidalgo v. FB| 344 F.3d 1256,
1258-59 (D.C. Cir. 2003) (finding that failure to exhaudbanistrative remedies precluded
judicial reviewbecauséhe agencyhad no opportunity to consider thery issuethat[the

plaintiff] hasraised in cour); see als@glesby v. U.S. Depbdf Army 920 F.2d 57, 66 (D.C.

L Under DOJ’s FOIA regulationgftlhe Departmenhas a decentralized system for
responding to FOIA requests, with each component designating a Fllétofprocess records
from that componeritso “[tjo make a request for records of that Department, a requester should
write directly to the FOIA office of the component that maintains ¢lsends being sought.See
28 C.FR.816.3(a)(1) The U.S. Attorney’s Offices are a separate DOJ component from the
Civil Division.

2 In the Court’s prior opinion, ioted that among other thingke Civil Division had not
explained whyt had not queried other branches within the Civil Divisi@seMem. Op. at 9
But such a search would also likely require more than two hours ohdeaec



Cir. 1990)(“Exhaustion does not occur until the required fees are paid or an apjéahisrom
the refusal to waive fe€}. MonroeBey v. FB] 890 F. Supp. 2d 92, 996 (D.D.C. 2012) (“A
FOIA requester must exhaust his administrative remedies by paying asgessees or
appealing the denial of a fee waiver requoedbre obtaining judicial review of a FOIA claim.”)
The Courtfinds that Defendants have established through an adequately detaliéedtaethat

they cannot conduct a reasonable sewaiitthin the twehour time limitimposed by Mr. Pinsan

IV. CONCLUSION
For the foregoing reasorthie CourtgrantsDefendants’ renewed motion for partial
summary judgmentAn order consistent with this Memorandum Opinion is seplgratel

contemporaneously issued.

Dated: August 17, 2015 RUDOLPH CONTRERAS
United States District Judge
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