SERVICE EMPLOYEES INTERNATIONAL UNION NATIONAL INDUSTRY PENSION FUND et ...L MANOR HEALTHCARE CEOLTBR

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SERVICE EMPLOYEES INTERNATIONAL :
UNION NATIONAL INDUSTRY PENSION

FUND, et al,
Plaintiffs, : Civil Action No.: 12-1904 (RC)
V. : Re Document No 20

BRISTOL MANOR HEALTHCARE
CENTER INC,,

Defendant.

MEMORANDUM OPINION

DENYING PLAINTIFFS ' MOTION FOR DEFAULT JUDGMENT ; AND
VACATING THE ENTRY OF DEFAULT

I. INTRODUCTION

The Service Employedaternational Union National Industry Pension Fund (the “Fund”)
is an “employee benefit plan” within the meaning of Section 3(2) of the EnmpRggrement
Income Security Act of 1974 (“ERISA”), 29 U.S.C. 8§ 1002(ZheFund and its Trustees
brought suit undeERISA and the Labor Management Relations Act of 1947 (“LMRA”) to
collect unpaid contributions, interest, liquidated damages, and audit docuategesyowed
by DefendantBristol Manor Healthcare Center, In¢Bristol Manor”), in violation of the
applicable collective bargaining and trust agreeseAffter Bristol Manor failed to respond to
the amended complairR]aintiffs filed for an entry of defaultyhich the Clerk of the Court
enteredhe next day.Plaintiffs now have moved for default judgment, and Bristol Manor has

filed an opposition askinthe Court to deny Plaintiffsnotion andset asidehe default. For the
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reasons explained below, the Court wiinythe motion for default judgment and vacate the

entry of default

II. BACKGROUND
A. Bristol Manor’ s Alleged Delinquencies

Bristol Manor, a New Jersey corporatigsma party taa Collective Bargaining Agreement
(“CBA”) with the 1199 SEIU United Healthcare Workers East, New Jersey (the “Qnibaé
Joseph Declff 4. The CBA requires Bristol &horto make contributions to the Fund based on
the number of compensable hoitsemployeesvork. SeeJoseph Decl. 1 5-6; Am. Compl.,
Ex. 1 In addition, Bristol Manorsi a party tadhe Funds Trust Agreement and Collections
Policy, under which its required to submit monthiemittance reports reflecting the
contributions owed to the Fun&eeloseph Declf 78; Am. Compl., Ex. 2.Also under the
Trust AgreementBristol Manor is liable to the Fund for interest on its delinquent contributions
at the rate of ten percent pegrar, liquidated damages at the rate of twenty percent after the
commencement of lawsuit and attorneys’ fees and cos&eeJoseph Decl19-10;Am.
Compl., Ex. 3.Further, vihenthe Fund was deterined to be in critical stas beginning in
January2009,it established aehabilitationplan that assesseadirchargeso all employer
contributions in the amount @fe percentstartingin June 2009, and then ten perceifiéctive
December 1, 2009SeeJoseph Decl.f12-13.

Accordng to Plaintiffs Bristol Manorfailed to remit certain reports and pay certain
contributions, interest, and liquidated damafgesheperiod of February 2010 through February
2014. SeeJoseph DecHf 1415. Specifically,Plaintiffs claim thatBristol Manorfailed to

submitthe followingreports anctontributions:



e Dietary andHousekeeping Eployees Bristol Manor owes $1,802.23 in
contributions, $208.46 in interest, and $1,781.05 in liquidated darfagesrtain
months from February 2010 through February 2014, along with reports for August
2013 and February 2014&eeJoseph Decl. 11 18-20.

e RecreationaEmployees:Bristol Manor owes $703.51 in contributions, $196.40 in
interest, and $550.00 in liquidated damageéseloseph Decl. 11 9-10, 24-26.
Additionally, Bristol Manor failed to submit reports for February 2010, March 2010,
May 2012, August 2013, January 2014, and February 28&dJoseph Declf{ 22-

24.

e Certified NursingAssistants Bristol Manorowes$1,273.15 in liquidated damages,
and itfailed to submit reportir February 2010, March 2010, August 2013,
December 2013, January 2014, and February 28&&Joseph Decl.f16-17.

In total, Plaintiffs claim thaBristol Manor owes $5,505.94 to the FurseelJoseph Decl. § 29.

Further, pirsuant to the Trust Agreement, as well asGB& and ERISA, Bristol Manor
is obligated to provide information so that the Fumalycomplete an audit teerify that the
correct amount of contributionsbeingpaid SeeJosepiDecl.{ 11. According to the Fund, it
made repeated requests this information, but Bristol Manor refused topide the necessary
documents, includingcopies of its W3s and W-2s for 2009 and 2010; the second page of the
payroll register for 2009 for the periodéJanuaryl7,January31, Februaryd, February 28,
March 14, and April 11; and a key for the payroll codgsselJoseph DecHJ 2728.

B. Procedural History

On November 26, 2012, Plaintiffs filéde originalcomplaint against Bristol ManoiSee
Compl., ECF No. 1. After four months of inaction by both parties, the Court issued an order on
March 29, 2013, requiring Plaintiffs to show cause for their failure to serve the conapld
summons on Bristol Manan a timelyfashion under the Federal Rules of Civil Proced$ee
Show Cause Order, ECF No. 3. On April 5, 2@[3jntiffs filed a response explaining their
difficulties in sening Bristol ManorseePIs! Resp. Show Cause Order, ECF No. 4, and on June

4, Bristol Manor finally was served with the complaifieeReturn of Serv., ECF No. After



two more months ahactivity, however, the Court issued a Minute Order on August 30, 2013,
requiring Plaintiffs tacseekentry of default by September 13 and move for default judgment by
October 14.

On September 3, 2013, Plaintiffs moved for the entry of default against Bristol Manor,
seePIs! Aff. for Default, ECF No. 9, which the Clerk of the Court entered on September 12.
SeeClerk s Entry of Default, ECF No. 10. But after the October 14 deadtinmoving for
default judgment passed without any action by Plaintiffs, the Court issued andigreoror
November 25, 2013, requiririRjaintiffs to show cause for their continugdlure o move for
default judgment.SeeShow Cause Order, ECF No. 11. Plaintiffs responded on Decembgr 19
explaining thagiven their ongoingegotiations with Bristol Mangthey did not file a motion
for default judgmentlBecause they believed it may be possible to resolve thermatthout
further use of judicial resourcesPIs! Resp. Show Cause Order, ECF No. Paintiffs then
asked the Court for thirty days to file an amended complaint that would include nets sapb
contributionsallegedlyowed by Bristol Manor.Id.

On January 13, 2012|aintiffs filedtheamendedomplaintin order to obtairthe
missingreportsand to collect thenpaid contributions, interest, and liquidated damages owed by
Bristol Manor. SeeAm. Compl., ECF No. 13. The amended complaint was served on Bristol
Manor on January 17, 201&eeReturn of Serv., ECF No. 17. After Bristol Manor failed to
respond within the twentgnedaysof service as isequired by Rule 12(a)(1)(A), Plaintiffded
for the entry of default on February 19, 2082 PIs. Aff. for Default, ECF No. 18, which the
Clerk entered the next dageeClerk's Entry of Default, ECF No. 19After nearly two more

months of inaction, however, the Court issued a Minute Order on April 10, 2014, requiring



Plaintiffs to file their motion for default judgment by May 12, 2014, or risk havingadke
dismissed for failure to prosecute.

On April 14, 2014Plaintiffs filed a motion for partial default judgment in which they ask
thatthe Court enter judgment in the amount of $8,118&84&wed contributions, interest,
liquidated damages, and attornefges and costSeePls! Mem. Supp. Mot. Def. J., ECF No.

20, at 13.Plaintiffs also ask that the Court retain jurisdiction abematter pending Bristol
Manor’s full compliance with the requested judgmesée id In response, Bristol Manor filed
an opposition in which it asks the Court to deny Plaintiffs’ motion and vacate the entry of

default. See generallipef.’s Mem. Opp’n Mot. Def. J., ECF No. 26.

lll. ANALYSIS

FederaRule of Civil Procedure 55 sets forth a tetep process for a party seeking
default judgment: entry of default, followed by entry of default judgm8&eeFed.R .Civ. P.
55. For the first stepRule 55(a) provides for entry of default “[w]hen a party against whom a
judgment for affirmative relief is sought has failed to plead or othemagend.” Fed R. Civ. P.
55(a). As to the second step, Rule 55(b) authorizes g ootine clerkof the court depending
on the circumstances) enter a default judgmeagainst the defendant for the amount claimed
and costs.SeefFed R. Civ. P. 55(b). Thususgt as a couit empowered tdismiss a case when
faced with dilatory tactics bgplaintiff, a district court heithe discretion to enter default
judgment when a defendant fails to deferahse appropriatelySeeKeegel v. Key West &
Caribbean Trading C9627 F.2d 372, 375 n.5 (D.Cir. 1980). At the same timgdistrict
courts must remain vigilant th&trong policies favdt the resolution of genuine disputes on

their merits.” Jackson v. Bee¢l636 F.2d 831, 83@.C. Cir. 1980).
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Before the Counmight grant default judgment for Plaintiffepwever, Bristol Manohas
movedto set aside th€lerk's entry ofdefault. Uhder Fedaal Rule of Civil Procedure 55(c,
districtcourt has discretion teacatethe entryof defaultonly for “good causé,andcourts in this
Circuit consider three criteri@hen determiningvhethersuch cause existél) if the default was
willful; (2) if sdting aside the defauould prejudice thelaintiff; and (3)if the defendant has
presented a meritorious defen&eeMohamad v. Rajoul634 F.3d 604, 606 (D.C. Cir. 2011);
Jackson636 F.2cat 836. The Court addresses these three factors below.

A. Willfulness

As this Court has explained befoff] he boundary of willfulness lies somewhere
between a case involving a negligent filing error, which is normally condiderexcusable
failure to respond, and a deliberate decision to default, whicmesgé/ not excusable.int’|
Painters & Allied Trades Union & Indus. Pension Fund v. H.W. Ellis Painting Z8& F. Supp.
2d 22, 26 (D.D.C. 2003) (citingucci Am., Inc. v. Gold Center Jewelyp8 F.3d 631, 635 (2d
Cir. 1998)). A finding of bad faiths not a necessary predicate to the conclusion that a defendant
defaulted'willfully.” Id.

Bristol Manor argues thatiieceivedno advanced notiddatPlaintiffs wouldseek
default judgmentthat t responded immediatebnce it learned of Plaintsf intentions, and that
it was reasonable not fike an answebpr otherwise respond sooner due to the ongsatjement
negotiations between the parties and Plaintifure to seek default judgment following the
entry of defaulin the past.SeeDef.’'s Mem. Opp’n Mot. Def. J., ECF No. 26, at 8-9. Indeed,
the procedural history in this cadlestratesPlaintiffs previous failure to move fadefault
judgment in a timely manner following the entry of default, includitagntiffs admission that

they celayedfiling such amotionafter the first defaulbecause oéctivesettlement negotiations.



SeePIs! Resp. Show Cause Order, ECF No. 12, at 2 (*As a result of these ongoing discussion,
Plaintiffs did not file a Motion for Default Judgment on October 14, 2013 because thexbelie
it may be possible to resolve the matter without further use of judicial resdjurces

In addition, evidence provided by Plaintifaggestshat theynever gaveBristol Manora
deadline on whiclaresponsevas requirear they would move for default judgment. Thus, on
March 25, 2014, Plaintiffs¢ounsel emailed Bristol Manercounsel, “I am following up again
on the below matters [listing the delinquent contributions and audit documents].... If I do not
hear anything soon, | will be forced to file our motion for default.” Ex. A, ECF No. 2741, a
Plaintiffs, however, did not providespecifictimeframefor seekingdefault judgment, and they
actually woulddelayfor several more weeksy notactinguntil after theCourt issued a Minute
Orderon April 10, 2014threatening to dismssthe case for failure to prosecute if a motion for
default judgment was not filed soon.

Further, on April 11Plaintiffs counsel forwardethe Minute Order to Bristol Man@’
counsel and wrote, “I just received the below notification from the court and bevalswe
not made any progress [we] will be filing a motion for default judgment eithey todzarly
next week. Id. at 6. It appears that this was the first timhagring the litigation thalPlaintiffs
indicatedtheir intention to move for default judgmeént a certain dateand on April 14,
Plaintiffs finally filed the motion after which Bristol Manor quickly responded with its New
Jersey counseksking admittance to this jurisdictiamd then filing an opposition memorandum
after obtaining local counsel.

This Court has held that “[r]eliance upon representations made by opposing counsel may
mitigate an intentional failure to respond if the coudamvinced that such reliance was made in

good faith.” Int’l Painters & Allied Trades Union288 F. Supp. 2d at Z6iting Keegel v. Key



West & Caribbean Trading C0627 F.2d 372, 37¢D.C. Cir. 1980)). At the same time, the
Court also has explained that “[b]y relying on the mere existence of settleageniations as an
excuse for failing to fulfill its responsibilities to the Court, [a] defendastfaged to protect its
own interests” and iNfulnessmayexist. Id. (citing Simon v. Pay Tel Mgmt., In@82 F. Supp.
1219, 1226 (N.D. Ill. 1991)).

Thus, ininternational Painters & Allied Trades Union & Indusl Pension Fund v.
H.W. Ellis Painting Cq.the Court found willfulness because etieough the parties were
engaged in settlement negotiations, defendant did not make “a good faith effort totadhere
rules of the court and to protdis] rights” since “it had no basis to ignore its obligations to file
an answer, especially aftdamtiff’s counsel made it abundantly clear that no further
continuances would be granted[Jd. at 27 see also SimQry82 F. Supp. at 1226 (“Parties
engaged in litigation frequently discuss the possible settlement of their disputt¢he mere
existence of such negotiations, without more, does not excuse the parties from attending court
appearances and otherwise complying with the Court’s orders.”). On the other Haeltk in
Sigma Theta Sorority, Inc. v. LaMith Designs, Jise Court foundjood faith reliance ando
willfulness when plaintiff had informed defendant that it would ask the Court to delay
proceedings so the parties texplore settlement, and defendtdrénfailed to file a response
beforeplaintiff moved for default judgment. 275 F.R.D. 20, 25-26 (D.D.C. 2011).

Here, Plaintiffs past lack of diligence in pursuing default judgment while the parties
were engaged in negotiations created a reasobabisfor Bristol Manorto wait before filing a
response, even though doing so was clearly in violation of the Federal Rules &frGoétiure.
Cf. id. at 25 (“Informal resolutions of disputes are certainly encouraged, but once & case i

initiated with the Court, the parties have an independent obligation to comply witedbeaF



Rulesof Civil Procedure and the local rules of the Court.”). Plaintiffs, moreover, peseided
Bristol Manor with a specific deadline by which it had to respond, and when Plaanvgdfsually
did move for default judgment, Bristol Manor promptly taadtionto protect its right®y
retaining local counsel and presenting a defe@@mnpare Keegel v. Key West & Caribbean
Trading Co, 627 F.2d 372, 37@®.C. Cir. 1980) (finding nawillfulness when plaintiff wrote to
defendant reaffirming a willingness settle, granting an informal extension to file an answer,
and agreeing not to seek default judgment before a specified date, but plaimift defaul
before the extension expireaith Flynn v. Pulaski Constr. CoNo. 02€CV-2336, 2006 WL
47304, at *8 (D.D.C. Jan. 6, 2006) (finding willfulness when defeisdaatewarned of
plaintiffs’ intention to move for entry of default by a specific date but failed to resp@d).
such, the Court finds nawillfulness’ becausearistol Manoracted in“good faith” when it failed
to file ananswer in reliancen Plaintiffs pastdecision not to seek default judgmeas well as
the ongoing settlement negotiatidretween the parties
B. Prejudice

“[Dlelay in and of itsdldoes not constitute prejudice[.]'Serv.Employees Int’l Union
Nat’l Industry Pension Fund v. Hamilton Park Health Care Citr., k. CV 14-84, 2014 WL
2566086, at *4 (D.D.C. June 6, 2014) (quotikigS & Assocs., Inc. v. Designs By FMC, |nc.
318 F.3d 1, 15 (1st Cir. 2003)). Instead, in evahgethe prejudice to a plaintiff in setting aside
a default, a court should consider not the mere fact of delay but rather any thiéeleiay may
have on the plaintiff, such #éiseloss of evidence or increased difficulties in obtaining discovery.
SeeEssroc Cement Corp. v. CTI/D.C., In263 F.R.D. 17, 21 (D.D.C. 2009). Further, an
absence of prejudice to the plaintiff does pet seentitlea defendanto relief. See Capital

Yacht Club v. Vessel AVIVA28 F.R.D. 389, 393-94 (D.D.C. 2005) (citations omitteshg also



Int’l Painters & Allied Trades Union288 F. Supp. 2dt 31 (“The court has discretion to deny a
motion to vacate if it is persuaded that the default was willful and that the defaulingpasno
meritorious defenses.” (citatiomsnitted)).

Plaintiffs argue that they will suffer prejudicethe form ofbeing forcedo spendnore
time and money onollecing the contributions and repoftem Bristol Manorif default
judgment is not entered. Plaintiffs, however, bear responsitafitypuch of the timeand money
theyalready spenn this casagiven their failure to seek default gihentafter the first entry of
default, as well as their failure to move ttefaultjudgment in a timely manner following the
seconcentryof default Further, this Court has held that “delay and legal costs are part and
parcel of litigation and typically do not constitute prejudice for the purposes efG8(d).”
Capital Yacht Club228 F.R.Dat394 see also Essroc Cemef63 F.R.D. at 21 (finding no
prejudice when plaintifmerelyasserted “that it will bdorce[d] to expend additional time and
money to collect on [its] claiif the Court vacatd the entry of default)E.&J. Gallo Winery v.
Cantine Rallo, S.p.A430 F. Supp. 2d 1064, 1091 (ECQal. 2005) (“Having to try a case on the
merits is not, wihout more, sufficient prejuditevhenplaintiff’s ability to pursue thelaim is
not otherwisehinderedby the delay. Accordingly, the Court finds that Plaintiffs have failed to
demonstrate thateywill suffer any cognizabléorm of prejudice if the entry of default is set
aside

C. Meritorious Defense

In determining whether a defendant has a meritorious defense, “[lJikelihoodadss is
not the measure.Keegel v. Key West &aribbean Trading Co., Inc627 F.2d 372, 374 (D.C.
Cir. 1980). Instead, “allegations are meritorious if they contain even a hint gfession

which, proven at trial, would constitute a complete defenstohamad v. Rajouls34 F.3d 604,
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606 (D.C.Cir. 2011)(internalcitations and quotation marks omittesge also Whelan v. Abgell
48 F.3d 1247, 1259 (D.Cir. 1995) (noting that “the movant is not required to prove a defense,
but only to assert a defense that it may prove at trid€gge] 627 F.2d at 374 (accepting
defendant “somewhat broad and conclusory defenses” as meritorious).

To demonstrata meritorious defense, Bristol Manpatrtially relies on a 2018ettlement
AgreementseeDef.’'s Mem. Opp’n Mot. Def. J., ECF No. 26, at 11, bthis agreement was
between Bristol Manor and the Union, not the FuBdeSettlement Agreement, ECF No.-27
In addition, nowhere does thgreemenprovide that Bristol Mandnasmade the delinquent
payments to the Fund, and even if it did, the agreement covered only through March 2010,
whereas Plaintiffs seatontributions andeportsowed from February 2010 througlebruary
2014. Sead. at4.

Nonetheless, Bristol Manor alsesertghatseparate fronthe Settlement Agreement, it
has madeegularmonthly contributions and submitted the appropriate docunsetsthat it
does not owe the money and repdintst Plaintiffs seekhrough the amended complairgee
Def’s Mem. Opp’n Mot. Def. J., ECF No. 26, at 11-12 Btistol Manorultimatelycan prove
that ithas paid thenissing contributionand supplie@ll the necessary paperwork, that would
constitute a complete and meritorialefensdo Plaintiffs claim.

* * *

Having foundthat all three criteria for setting aside the defauigivén favor of Bristol
Manor, the Court will exercise its discretion to vacate the entry of defatiydod cause
shown.” Keege] 627 F.2d at 373. As such, the Court also will deny Plaintiffs’ motion for
default judgment and allow the case to proceed to resolution on the merits. Fiedlpuity

notes thapractically zero progress has been made in this case since itedas 2012, and
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both parties share responsibility for the unnecessary and unjustified dheltliave occurred.

Further delays will not be tolerated by the Court moving forward.

IV. CONCLUSION
For the foregoing reasorBlaintiffs motion for default judgment idenied and the
February 20, 2014, entry of defaultviscated An order consistent with this Memorandum

Opinion is separately and contemporaneously issued.

Dated: October 29, 2014 RUDOLPH CONTRERAS
United States District Judge
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