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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RANDOLPH S. KOCH,
Plaintiff,
V. Case No. 1Z2v-01934 APM)

MARY JO WHITE, et al,

Defendants.

)

MEMORANDUM OPINION

This is a mixed case appeal of a M&ystems Protection Boadgcision arising from the
termination of Plaintiff Randolph S. Koch’s employment with the &&curities and Exchange
Commission. Plaintiff filed administrative complaints allegirtbat, by failing to providehim a
reasonable accommodation for his disability and terminatingrhjdoymentDefendant Mary Jo
White, acting in her official capacity a€hairwoman of theU.S. Securities and Exchange
Commission, discriminad against himbased on his disability, age, argligion andretaliated
against hinfor engaging irprotected actity. The Board concluded that Plaintiffising was not
the result of discrimination or retaliation brather, Plaintiff's own misconductn the process of
making that determination, the Board declined Plaintiff's requestisstoiss the appeal vibut
prejudice or otherwise postpone proceedings in light of Psntifedical conditions.Plaintiff
has appealedn the grounslthat (1)the Board’'s decision was arbitrary and capricioud, in
compliance with legal proceduresnsupported by substaat evidence, or otharse not in
accordance with law, and (2) Defendant’s conduct violated several fedéhsamination

statutes

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2012cv01934/157258/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2012cv01934/157258/105/
https://dockets.justia.com/

Now before the court is Defendant’s unoppodadotion for Summary JudgmenPlaintiff,
proceeding pro se, has not filed opposition to Defendant’s motidsut has filed several motions
for extensions of timé After thorough consideration of the recptise court grants Defendant’s
Motion and denies Plaintiff's motions
l. BACKGROUND

Plaintiff, formerly employed by the U.Securities and Exchange Commission (“SEC”)
claims to suffefrom several medical conditionsicludingcoronary artery disease, hypertension,
diabetes, a clotting disorder, gpstkeep apnea, Delayed Sleep Phase Dispciteadianrhythm
disorder Attention Deficit Disorderandarthritisin his foot SeeThird Am. Compl., ECF No. 64
[hereinafter Third Am. Compl]fT 1+17, 19-2Q 83. Because of these medical conditions,
Plaintiff found it difficult to come to work on timeor atall. See idf134-35, 65-67.

Plaintiff claims that he modified his schedule to ensure he metdfessgional obligations
and sought assistance from the SEC to accommodate his needssertdhat he madeaup any
time hemissedirom work by working additionalhours outside his set schedufee idf{ 22, 39
At the same time he was working late to make up lost hBlamitiff claims,his colleagues were
permittedto leave workfor extended lunch periodgo for coffee or exerciseduring work hous
without repercussian Id. 11 36-38, 82. In general termsPlaintiff also alleges thtthe made
multiple requests foschedule and workplace flexibility accommodations in lighthisf medical
disability, but those requests largely were ignored or dengze idf{ 59,61, 84 cf. id. 1Y 59
60 (indicatingthat Plaintiff received an accommodation in the form of an adjustofdams arrival

time, but hesubsequently deemed that accommodation insufficieviore specifically, Plaintiff

! The court grants Plaintiffs motions to treat the untimely motions as tirfetly but denies the underlying motions
for extensios of time. See infrdll.B.



made at least two requests for a {iane telework arrangemeduringthe first half of 200¢. He
purportelly made one request in January 2009 and a second in June ZB69SEC denied
Plaintiff's January 2009 requesee id.{f 72 77, andclosed out Plaintiff's June(®9 request
after Plaintiff failed to engage in the interactive progesgNotice of Filing of Exs. Under Seal,
ECF No. 88 [hereinafter Noticef Exs], Ex. G, ECF No.88-6[hereinafter Ex. G]at27 (SEC
Final AgencyDecision)3

Plaintiff's unscheduledomings and goingsom work did not go unnoticedOn June 5,
2008, the SEC began an investigation into allegations that Rlawas not adhering to his set
schedule Def.’s Mot. for Summ. J., ECF No. 87efieinafter Def.’s Mot.], at-45 [hereinafter
Stmt. of Undisputed Material Facts], 1 2; Public Notice of FilingAknder SealECF No. 101,
Ex. A Pt. 1, ECF No. 101 [hereinafter Ex. A. Pt. 1]Nine months later, the SEC'’s investigation
concluded that Plaintiff “violated the Standsuaf Conduct as well as [SEC] policy and rules with
his excessive, unauthorized absences from dux’ A. Pt. 1at 18 The SEC’s investigation
relied uporelectronic gate datat(frnstile datg) from April 1to November 5, 20Q8vhich showed
that Plaintiff “regularly failed to follow [his] tour of dytand that on multiple occasions [he] failed
to work the number of hours [he] reported as work houfisihofficial time record.” Notice of
Exs., Ex. B, ECF No. 8& [hereinafter Ex. B], at.1Specifically,“there were 16 occasions (over
36 hours total) when [Plaintiff] failed to work the number of hdued reported on [his] official
time record and 7®ccasionswhen [he] failedto follow [his] tour of duty.” Ex. B at 1.

Additionally, betveen April 1 and July 14, 2008, Plaintiff did “not once arrive[] tokaam time,”

2 Plaintiff also specifically alleges that he sought accommodation in J@debihaving his cardiologist, Dr. Kuhn,
write a letter to his immediate supervisor, Frank J. Donaty, Jr., recormgd?idintiff's work be limited to 40 hours
per week ora more flexible schedule in light of his medical conditi@eeThird Am. Compl. § 52. This allegation,
however, is qualified as a “separate claim [that] is before the Dr€uiCnow as Appeal No. 1%101.” Id.
Accordingly, the court does not addressy claim of disabilitybased discrimination flowing from this allegation.

3 All pin citations to defense exhibits correspond to thedmhigige number in the lower right corner of the document.
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and “arrived to work late and/or left work early without taking appdoeavefor a total of 112.67
hours.” Ex. A Pt. 1 at 3. Further, the SEC concluded Plaintiff haoinsited insufficient
documentation to justify his absence from wbdm March 2to May 1, 2009.Ex. Bat 2. As a
resultof the investigation’s findingghe SECGssued a\otice of Proposed Removal from Federal
Service to Plaintiff on June 15, 2008eeid. After Plaintiff submitted oreand written repies to
the Proposed Removdhe SEC issueils Final Decision of Removal, explaining that Plaintiff's
employmentvould be terminated, effectiv@ctoberl3,2009 for falsely reporting his work hours,
being excessively absent without leave, failingatthere to hiset hours of employment, and
inappropriately using official time Stmt. ofUndisputedMaterial Facts{{ 4—6 Notice of Exs,
Ex. D, ECF No. 88 [heranafter Ex. D]

Plaintiff, believing theSEC’sreasondor firing him to be pretexfor discrimination and
retaliation filed two formal administratie complains with the SEC’s Equal Employment
Opportunity Office (‘EEO Office”) He allegedthat by failing to provide a reasonable
accommodation for his disabilitin response to his June 2009 request and terminating his
employmentthe SEChad discriminated against him basedhisage, religionand disabilityand
retaliated against hifior engagingm protectedactivity. Stmt. of Undisputed Material Facf§ 7—

8; Notice of Exs., Ex. E, ECF No. 88[hereinafterEEO Compl. 1809-09} Notice of Exs., EX.
F, ECF No. 8% [hereinafter EECCompl. 0410-10] The EEO Office consolidatd@laintiff's
filings into a single administrative complaiahd opened an investigatiorstmt. of Undisputed
Material Facts 19-P. It read PlaintiffsEEO Complaints, collectivelygs raisinghree issues:
(1) “[w]hether the SEC discriminatedainst[Plaintiff] in retaliation forprior EEO activity when
it issued him groposed removal dated June 15, 20@Q) “[w]hether the SEC discriminated

against Plaintiff] by denying him a reasonable accommodation fodisigbility (physica) on or



aboutJunel?, 20097 and (3)“[w]hether the SEC discriminated agairiBlaintiff] based on his
age (DOB 5/17/74), disability (physical), religion (Jewish) and/oretaliation for prior EEO
activity when it terminated his employment with the SEC on outa®atober 6, 2009."SeeEx.
Gat 5-6. After conducting an investigatias toeach claim, the EEO Office determineintiff
had failed to establish the SEC discriminated or retaliated againsiSeiad. at 26—28.

Plaintiff appeadd the EEO Office’s decision tthe Merit Systens Protection Board
("MSPB” or “the Board). The parties agreed to suspend the appeal’s progress for 30 days to
allow for additional time to conduct discovery. Stmt. of Undisputed MatEaats]17. After
the casaesumedpPlaintiff twice moved to dismiss the appeal without prejudicdight of his
medical conditiog, but he Administrative Law Judge (“ALJ"assigned to the caskenied both
requess. 1d. 121, 23 Notice of Exs., Ex. K, EENo. 8810 [hereinafter Ex. K], at INotice of
Exs., Ex. J, ECF No. 88 [hereinafter Ex. Jlat 17~18. With respect to these requests, the ALJ
explained that Plaintifiad had sufficient time to conduct discovery while the case was suspended
andhad not supplied any reason why he would be unable ticipate in the appeal, asheduled.
SeeEx. Kat 1, Ex. Jat 18 Plaintiff subsequently restyled his request for a dismissal without
prejudice as a “reasonable accommodation” of his disabilities, inlgithat the accommodation
was warrantedso thathe may participate in discovery as well as the adjudication of his appeal.”
Stmt. of Undisputed Material Facfs24 Ex. J at 18 The ALJ denied this requesipo, leading
Plaintiff to file acomplaint thathe fad been discriminated against in the adjudication of a case
before the MSPBStmt. of Undisputed Material Faci§ 25, 28Ex. J at18-109.

In her Initial Decision, the ALJ concludebat all Plaintiff's claims were without merit.
First,the ALJ determined that t8EC properly relied upon therhstile datan deciding to remove

Plaintiff from his positiorand that evidence supported each charge ad@lmstiff. Ex. J at 3-9;



Stmt. of Undisputed Material Facts {1 47, 56,8B65. Second, the ALJ concludebatthere
was no evidencthat the SECetaliated against him or discriminated againstifabased on his
disability. Ex. J atl0-12, 15-17Stmt. of Undisputed Material Facf§ 6-68. The ALJ did not
make any findings of fact or conclusions of law concerning Piitsnage or religionbased
discrimination claim.Third, with respect to the allegation of discrimination in the adjudication of
a board case, the ALJ ruled that,the absence of any medical evidemsmonstrating that
Plaintiff's medical conditions would impve by the date he requested to automatically refile his
appeal, Plaintiff had not satisfied the “good cause” standard thadd ewtitle him to modification
of the appeals processSeeEx. J at19-21;Stmt. of Undisputed Material Facts 2%, 33-38;
5C.ER. § 1207.170(b)(3) (giving the ALJ to whom the case is assigned authority ioe'dee
merits of any timely allegation that is raised at this stage ofimdjtion, and . .[to] make findings
and conclusions regarding the allegation either in amimmterder or in the initial decision,
recommended decision, or recommendation”).

Plaintiff continued t@ursuehis administrative remedies. ldppealed the AL3 decision
to the fullBoard but theBoardconcluded that the evidence supported the ALJ’s conclusions as to
the SEC’s justification for Plaintiff's removal andthe ALJ had not abusedhdiscretionwith
respect to Plaintiff's requests to dismiss the appeal without prejudstmt. of Undisputed
Material FactsYy 69-70, 76—77, 89Def.’s Mot., Ex. M, ECF No. 84 [hereinafter Ex. M]
Accordingly, Plaintiff's petition for reviewvas denied Lastly, Plaintiff appealethe ALJ’s Initial
Decision and thdull Board’s denial ohis petitionto theEEOC’s Office of Federal Operations
("*OFQ”). The OFOconcluded that, on the record presdntBlaintiff had failed to showis
removal was the result oétaliation ordiscriminationbased on his age, religioor disability

Stmt. of Undisputed Material Fac§ 92-97;Koch v. SchapiroPet. No. 0320120014, 2012 WL



5426901 at *2—-3 (E.E.O.C. Oct. 26, 2012Plaintiff subsequentl§iled suit in federal courtSee
Compl., ECF No. 1

The windup to adjudication in thisourt has been drawn odtty the filing of multiple
pleadingsand the grantingof many motions forextensions of time Plaintiff has filed four
complaintsover the course ahore tharthree years Seeid. (filed Nov. 29, 2012)Am. Compl.,
ECF No. 2qfiled June 13, 2014); Second Am. Compl., ECF 6b(originally filed Feb. 3, 2015
corrected Dec. 21, 20)5Third Am. Compl (filed Jan. 4, 2016).0f relevancehere, he court
granted in part and denied in part Defendant’s Motion to SRikmtiff's Second Amended
Complaint allowing Plaintiff's lawsuitto proceed on twof his four claims, as pleade&eeMem.
Op. & Order, ECF No49, at 16. The courtsubsequentlypermitted Plaintiff to file a Third
Amended Complaint, whichow is the operativg@leadingin this matter. SeeMinute Order Feb.
9, 2016. Defendant thefiled a Motion for Summary JudgmenGeeDef.’s Mot.

The court reaches Defendant’s Motion after providing Plaintiff langgportunity to
respond. Defendant filed her Motion on November 21, 2@E&d. Plaintiff's Opposition was
originally due on December 9, 201BeeOrder, ECF No. 90 Plaintiff sought an extension to
January 9, 2017, to file his Opposition, which the court gransPl.’s Mot. for Extension of
Time, ECF No. 9Thereinafter Pl.’'s Mot. for Ext., ECF No. 91Ylinute Order, Decl2, 2016
Plaintiff thensought a second extension of titod-ebruary 6, 201 7o file his Opposition, which
the court granted with the warning timat further extensions would be granted absent exceptional
circumstancesSeePl.’s Mot. for Extension of Time, ECF No. 9Bereinafter Pl.’'s Mot. for Ext.,
ECF No. 92]Minute Order Jan. 11, 2017. That twieextended deadlineame and wentPlaintiff
filed five additional motions between Februaryand April 21, 2017, seeking to justiffurther

delay of this litigation SeePl.’s Mot. for Extension of Time to File Opp’n & Crebtot., ECF



No. 93[hereinafter Pl.’sViot. for Ext., ECF No. 93]Pl.’s Mot. for Order to Treat Pl.’'s Mot. for
Extension of Time to File Opp’n & Croddot. as TimelyFiled, ECF No. 94hereinafter Pl.’s
First Mot. for Timeliness, ECF No. 94Pl.’s Mot. for Leave to File LatEiled Mot., ECF No. 95
[hereinafter Pl.’s Second Mot. for Timeliness, ECF Nd; &’s Sealed Mot. for Leave to File,
ECF No. 96 Pl.’s Mot. br Extension of Timéo Mar. 31, 2017 to File Pl.’s Opp, ECF N0.96-1
[hereinafter Pl.’s Mot. for Ext., ECF No. 94; Pl.’s Mot. for Extension of Tim& File Resp.to
Def.’s Dispositive Mot. & to File Any Crosklot., ECF No. 97hereinafter Pl.’'s Motfor Ext.,
ECF No. 9T.* Defendantfiled an Opposition tdhose motions in which Plaintiff sought an
extension of time to file his OppositiorseeDef.’s Opp’n to Pl.’s Mots. for Extension of Time,
ECF No. 100 [hereinafter Def.’'s Opp:n]To date,Plaintiff has not filed his Oppositioto
Defendant’s Motion for Summary Judgment.
. LEGAL STANDARD S

A. District Court Review of Mixed CasesBefore theMSPB

Mixed cases are thosevolving both an agency action reviewable by the MSPB (e.g.,
removal) and allegans that the action was motivated kyscrimination prohibited by federal
statute, as outlined in the Civil Service Reform.AcBee5 U.S.C. & 7702,7703b)(2), (c).
Federal employees who bring mixed cases must fully exhaust thmistdatve remedis
available to them for both parts of their case, including ethaffiliated with the federal
antdiscrimination statutes art@ivil Service Reform Act.SeeEvans v. U.SPatent & Trademark

Office, No. 161932, 27 WL 829101, at *1 (D.D.@, appealdocketedNo. 175062 (D.C. Cir.

4 The court denied Plaintiff's Sealed Motion for Leave ite, /ECF No. 96, only insofar as Plaintiff sought to file the
attached Motion for aiExtension of Time under seaSeeMinute Order Apr. 12, 2017. The court addresses the
merits of the attached, unseatadtion—along with Plaintiff's other motions for extensions of timmfra.

5 The parties agree that this is a “mixed case” properly beforedtrieticourt. See Kloeckner v. Solis68 U.S.
_, 133 S. Ct. 596, 604 (2012); Def.’s Mot. at 2 (“This case is properly charedtasia ‘mixed case,’ i.e., plaintiff
was discharged, which is a personnel action that is affgeeédathe MSPB, and plaintiff contends that his discharge
violated one or more of the antidiscrimination statutes.”).
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Apr. 5, 2017. Fully appealing both claims to the MSPB constitutes exhaustiee White v.
Tapellg 876 F. Supp. 2d 58, 65 (D.D.C. 2012)he original decision of the ALJ is the final
decisionthe district courtreviews unless the full Board has grantedsabsequenpetition for
review. See id.If the full Board grants the petition, thére full Board'sconclusions become the
final decision the district court reviewsd.

The court applies two standards of reviemmixed cases Greenhouse v. Gereb74 F.
Supp. 2d 57, 66 (D.D.C. 2008With respect to the MSPB’s decision, the court considers only
whether the decision was “arbitrary or capricious, obtained withomipl@nce with lawful
procedures, unsupported bybstantial evidence[,] or otherwise not in accordance with law.”
Barnes v. SmalB40 F.2d 972, 979 (D.C. Cir. 1988n contrast, the court reviewise plaintiff's
federal discrimination and retaliation claims de noka.

B. Summary Judgment

Summaryudgment is appropriate “if the movant shows that there is narmgedispute as
to any material fact and the movant is entitled to judgment as a matdev.0fFed. R. Civ. P.
56(a). A “genuine dispute” of a “material fact” exists when the fact is &t of affecting the
substantive outcome of the litigation” and “the evidence is such teasamable jury could return
a verdict for the nonmoving party.Elzeneiny v. District of Columhid25 F. Supp. 3d 18, 28
(D.D.C. 2015).

In assessing a motidar summary judgment, the court looks at the facts in the light mos
favorable to the nonmoving party and draws all justifiable inferemcebat party’s favor.
Anderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986). To defeat a motion for summary
judgment, the nonmoving party must put forward “more than mere unseg@plegations or

denials”; its opposition must be “supported by affidavits, declarsti@r other competent



evidence, setting forth specific facts showing that there is a gerasne for trial” and that a
reasonable jury could find in its favoElzeneiny 125 F. Supp. 3d at 28 (citing Fed. R. Civ. P.
56(e));Celotex Corp. v. Catretd77 U.S. 317, 324 (1986)).

The court may not treat a plaintiff's failure to respond to a defgisdaotion for summary
judgment as a concession of the motiddinston & Strawn, LLP v. McLeaB843 F.3d 503, 508
(D.C. Cir. 2016); Fed. R. Civ. P. 56(e) advisory committee’s 2010 note.erRétie [d]istrict
[clourt must always determine for itself whether the record and angputdd material facts
justify granting summary judgmentWinston & Strawn, LLP843 F.3d at 506nternal quotation
marks omitted). The court may, however, treat any unaddressed factigmhestt in the
defendant’s motion asndisputed. See id.at 507; LCvR 7(h)(1) (“In determining a motion for
summary judgment, the Court may assume that facts idertifidte moving party in its statement
of material facts are admitted, unless such a fact is controvertezistatement ajenuine issues
filed in opposition to the motion.”).

[I. DISCUSSION

As a preliminary matter, the court notes tttsg MSPB decision subject to this court’s
review is theoriginal decision of the ALbecause the full Board denied Plaintiff's petition for
review. SeeEx. M at 8 (decision of the full Boardlenying petition for review).The ALJ’'s
decision, however, did not address all the claims raised in Plar@EO Complaintsr passed
on by the SEC'’s Final Agency DecisioAdditionally, Plaintiff has nbappealed all aspects of the
ALJ’s decision Accordingly, the court begins by parsing which clasns properly beforé.

Plaintiff's Third Amended Complaint plainly challenges the ALBsdusions regarding
the use of turnstile data to support termination of Plaingffrgoloyment and the sufficiency of the

evidence supporting Plaintiff's firing, as well as the ALJ’s deteations regarding postponement
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or dismissal without prejudice of Plaintiff's appeal. Thoseassareproperly bdore the court.
To the extent Plaintiff seeks to claim the ALJ discriminated andatgdlagainst hinseeThird
Am. Compl. 11 98, 11415,however, ts court will not review those allegations. Plaintiff raised
and fully adjudicated those exact claims before the District Couthé&District of Maryland
nearly four years ago, and he cannot seek regrewversabf that courts conclusioshere See
Koch v. U.S. Merit Sy#rot. Bd., No. 121590, 2013 WL 4008872 (D. Md. 2013¥f'd, 578 F.
App’x 177 (4th Cir. 2014)der curiam)mem.).

Separately Plaintiff hasabandoned any claim that the SEC’s failure to provide him a
reasonable accamodation for his disability in response to his June 2009 request obedbtit
discrimination within the meaning o$ection 501 of the Rehabilitation Act of 1973
("Rehabilitation Act”), 29 U.S.C. § 791 Although Plaintiff consistently raised this issue
throughout the administrativeroceedings his Third Amended Complaint containgither a
reference to a request for accommodation made in or about Jup@0B7/nor any claim that the
MSPB'’s decision was erroneous astliat issue Instead, Plaintiftomplainsspecifically of a
request made “[a]t the beginning of January 2009,” and makes seVenajjeheralized statements
about having made prior requests for accommodatsseT hird Am. Compl. 1 59, 72, 8407—-
08, 117. Moreover, Plaintiff gave sworn deposition testimony pteS@er 30, 2016, confirming
that any accommodation request he made on June 19, 2009, was “not perfedsetbaiadpart
of a claim in this lawsuit."SeeDef.’s Mot., Ex. P, ECF No. 83, Ex. 1, atl3-14;see alsd\otice
of Exs., Ex. O, ECF No. 882, at 22 (stating in response to Defendant’s Interrogatories that
Plaintiff e mailed “Laura Stomski on or about June 19, 2009, concerning [his] requelstwork
and part timgsic],” but after receiving the letter proposing memoval from the SEC, he “*knew

that the SE had no intention of grantirgn accommodation, since they were preparing to fire
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[him,] . . .. [and as such,did not reply to Ms. Stomski.’y. Thus, the court treats this claim as
abandoned.

Next, the cour notes that each administrative body to address Plaintiff's caseanaedfr
the issuesnvolved differently, leaving sommitial questionson the record as to which claims
have been properly exhausteth addition to addressing whether the terminatibf®laintiff's
employment was the result of discrimination on the basis of Pfarade, religionor disability,
the SEC’s Final Agency Decision alsgsessewhethereitherthe proposalto remove Plaintiff
from serviceor his actualremoval fromserviceconstituted retaliatianSeeEx. G at 56, 26-28
see alscEEO Compl. 0410-10. The ALJ and full Board’s decisions addredgseither whether
the proposalof removal constituted retaliation, nor whetldaintiff was discriminated against
based omis age or religionSeeEx. J; Ex. M. However he final administrative body to review
Plaintiffs case—the OFG—ruled on all three claims of discriminatiojage, religion,and
disability), as well as Plaintif retaliation charge with respect to hesual removal, but did not
address whether th@oposalof removal was retaliatorySee Koch2012 WL 5426901, at *2.
Thus, there is some confusion as to whether Plaintiff fully exbduss claims that termination
of his employment resulted from the SHiscriminatingagainst him based on his age and religion,
as well as whether the ALJ should have addressed whethemoiesal ® remove Plaintiff from
the SEC was retaliatory.

The court will address Plaintiff's agandreligion-baseddiscrimination claims, but will

not address any charge that the proposal to remove Plaintiff fronEthe-& separate from his

6 The court recognizes that there is some inconsistency on the recartinmggédether the request was made on June
17 or June 19, 2009, but it is not material.

" The ALJ's decision also contained findings and conclusions ofctaveerning whether Plaintiff was retaliated
against for being a whistlebloweSeeEx. Jat 13-15 Plaintiff's Third Amended Complaint does not contain any
such allegations as a freestanding federal statutory claim emdgle indicate that Plaintiff intends to appeal the
MSPB's ruling on that issue. Accordingly, that issue is not bef@eourt.
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actual removalwas the result of retaliation. Because Plaintiff plainly alleged agg religion
based discrimination in higsond EEO ComplainseeEEO Compl. 0410-10,the court assumes
Plaintiff raised those claims before the ALJ dherebyfully exhaustedhem. The court will not
address any claim that the proposal to remove Plaintiff froniceemas in retaliation forig prior
protected EEO activitySuch a charge does not appeeeither EEO Complaint and, on the facts
presentedthe court does not view the proposal to remove Plaintiff as an aej@mate from the
decision to actually remove Plaintiff.

Accordingly, in sum, the court will review (1) whether the ALJ committedersible error
in determiningthat (a) the SEC could rely on turnstile data, (b) the SEC had provelthades
against Plaintiff, and (c) the ALJ did not discriminate againshfiffeoon thebasis of his disability
by declining to grant his requests to dismiss his appeal without prejaaide;2) whetherby
terminating Plaintiff's employmenthe SEC (ajliscriminated against Plaintiff on the basis of his
age, religionor disability, or (b) retaliated against him for engaging in protected EEO activity.
The court will not review any claim that the SEC discriminatednag®&laintiff by denying him a
reasonable accommodation in response to his regquestabout June 19, 2008r thatthe EC
issuedthe Notice of Proposed Removal in retaliation for Plaintiffstected EEO activit§
Additionally, & discussed below, Plaintiff is foreclosed from pursuingsarihination claim
premised on a continuing violations theoSee infra

A. Deferdant’s Motion for Summary Judgment

Defendant seeks an entry of summary judgmenteinfavor as to both théISPB’s
procedural and substantive determinatioAs.noted above, the court reviews the ALJ’s decision

to determine whether it is arbitrary or capricious, contradicts establilegal procedures, is

8 Even if those claims were properly before the cdartthe reasons discussed beltire court would enter summary
judgment in favor of Defendant.
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unsupported by substantial evidence, or otherwise fails to comgiythetlaw. See Barnes340
F.2d at 99. In order to successfully defend tA&J’s ruling from such a challeng®efendant
must showthat there is a rational basis to suppbet ruling, andthe agency . . . could fairly and
reasonably find the facts that it did,” even if another plausitirpretation would support a
contrary result SeeAdair v. Solis742 F. Supp. 2d 40, 589(D.D.C. 2010)alteration in original)
(internal quotation marks omittedff'd, 473 F. App’x 1 (D.C. Cir. 2012) (per curiam).

1. The MSPB’s Decision

a. Whether the ALJ's Determination that the SEC Could Rely on
Turnstile Data was Legally Erroneous

Plaintiff challenges Defendant’s reliance on turnstile-datdich tracked his comings and
goings from work through the electronic gate/ID access system atEie-& contradicting
internal SEC policy. The Memorandum of Understanding (“MOU”) eetwtheSEC and
National Treasury Employees Union states that “[tlhe use of the ID/a&asls, and the data
collected therefrom, will not serve as a basis for monitoring time aewldaince.” SeeEx. J at 3
(alteration in originalYinternal quotation marks omitted)The ALJ determined that Defendant
could rely on Plaintiff's turnstile data without violating the MOU #&ese Defendant had not
“monitored” Plaintiff's canings and goings from workLooking to MerriamWebster'sOnline
Dictionary for the commonly accepted definition of “monitottie ALJ explained that the SEC
would only be“monitoring’ its employees in violation of tHdOU if the SEC was “watch[ing],
keep[ing] track of, or track[inthen] . . . for a special purpose”; Defendant, in contrast, had only
looked at the existing data after receiving specific complaggardingPlaintiff's absence.See
id. at 34.

The court coneides the ALJ's interpretation of the word “monitoring” in the MGU

neither arbitrary and capricious nor contradicted by existing Meither party has advanced any
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prior interpretation of the MOU that would have bound the ALJ to reacmtaacp conclgion,

nor isthis courtaware of any In the absence of controlling authority on this issue, the ALXrelie
on a widely accepted dictionary’s definition of the word “monittr”interpret the MOUand
reasonably distingaghed between instances that felfhin and outside that definitionThe ALJ

fairly and reasonably fourttiat Defendanivas not “monitoring” Plaintiffn violation of the MOU

when sheeviewedPlaintiff's turnstile data in response to allegations of misconduct, as opposed
to affirmatively tracking his arrivals and departures from warkd thenlodging chargesof
misconduct.SeeAdair, 742 F. Supp. 2d at 589 Accordingly, the court affirms the ALSruling

that Defendaincouldrely on the turnstile date determine whether tf2EC hadsubstantiatedll
thecharges against Plaintiff

b. Whether the ALJ's Determination that tB&C Roved All Charges
Against Plaintiff was Legally Erroneous

The ALJ determined thahe SEC had proveldy a preponderance of the evidence that
Plaintiff falsely eported the hours he worked, was excessively absent without leded, tb
follow his set work hours, and inappropriateled official time. Relying on the turnstile data
the ALJ foundthat (1) “on 16 occasiond®etween April 11, 2008, and Sember16, 2008,
[Plaintiff] worked less than eight hours while reportimg his official time record eight regular
hours ofwork time and no excused leavelespite fecognize[ing] higesponsibility to provide
leave slips when he was not going to be workin@) Plaintiff's absence on each of those 16
occasions was not authorizeahd separately, he failed to produce the medical evidence necessary
to receive authorization for medical leave for the 45 days betwesohM and May 1, 2009,
supporting a charge difeing absent without leav€3) pursuant to an existing accommodation,
Plaintiff was required to be present at work from 10:30 a.m. to 7:00Mondaythrough Friday,

but on 78 occsions between April 1 and November 5, 2008, he worked outside bassand
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had not received authorization to dqg and,(4) on six occasions between April &dd October
2, 2008, Plaintiff “indicated on his official time record that heswarking,but left his deskor
significant periods of time.”"Ex. J at 49. In light of these findings, the ALJ concluded that the
SEC had proved each charge against Plaintiff.

The court concludeshat the ALJ’s determination isot legally erroneousAs the court
already explained, the ALJ did not err in concluding the SEC colyldipen the turnstd data to
support its chargesAlthough Plaintiffassertghat the ALJ made an erroneous finding of fact
when she concluded he intentionally falsified his attendance red@dabmits no evidence to
support this assertioninsteadPlaintiff attempts to shift blame to his supervisgralleging that
he “*had no responsibility for submitting time and attendareo®rds. His supervisor didHis
supervisor knew for years that [Plaintiff] followed the patternarhing in late and workg late.”
Third Am. Compl. § @7. The court is unpersuaded that Plairgiffipervisor’s role irsubmitting
attendance sheets in any way affects the analysis here. Even if Pasugevisor was
responsible for certifyingime and attendance recoyddaintiff was still responsible for coming
to work during his assigned hours and accurately reporting the hours kedwdoreover,
Plaintiff's supervisor’s observations of Plaintiff's failure tdhare to his set hours does not
alleviate Plaintiff of his responsibikis To the extent Plaintiff claims that the fact he worked
additional hourdoreclosesa charge of falsifyindgnours the courtrejects that theory. The record
reflects thaPlaintiff “was not given permission by [his supervisor] to unifallg decide to come
to work late and then make up those hours by staying past the closeedular workday.”Ex.

A. Pt. 1at 17. Plaintiff makes no other substantive argumehnas tre ALJ erred in reaching her
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conclusions as to each charfgeAccordingly, the court affirms the ALJ’s rulinthat the SEC
proved each charge agaifsaintiff by a preponderance of the evidence.

c. Whether the ALJ's Denial of Plaintiff's Reqguests for Dismiigddhe
Appeal Without Prejudice was Legally Erroneous

An ALJ has broad discretion in the management of her docket and schedwliscovery
timelinesfor her cases, and a federal court will not disturb an ALJ’s decisioenty al motion to
dismiss arappeal without prejudeabsent a showing that she abused her discretion dyirsp
See MinnMining & Mfg. Co. v. Barr Lals., Inc, 289 F.3d 775779 (Fed. Cir. 2002)Green v.
Merit Sys Prot. Bd, 155 F.3d 573, 573 (Fed. Cir. 1998) (per curiam) (bhphed) At the time
the ALJreviewedthis casefederal regulations prohibited administrative cases before the MSPB
from being suspended for more than 30 days without the submission vafiten request
accompanied by an affidavit or sworn staten@olviding “good cause” for the postponement.
See5 C.F.R. §§ 121.28(f), 1D1.51(c) (2010).

Plaintiff alleges that the ALdbused hediscretionbothwhen she denied his June 18, 2010,
request for his appeal to be dismissed without prejudice and awtaligatefiled on September
14, 2010, and when she denied his subsequent request for the same reled, asstyclaim under
the Rehabilitation Act. Plaintif€laimsthat he had a serioukeg infectionin May 2010that
prevented him from adequately pegating in thediscoveryprocesdor 14 of the 30 days during
which the case was suspended forudey purpose of conducting discoveryrhird Am. Compl.

19 9195. AlthoughPlaintiff's Third Amended Complaint does ratplicitly seek review of the

® The only othearllegationPlaintiff makeson this issués that there is no evidence that 8&C “properly considered

the suspension imposed on [Plaintiff] in 2000” or “gave anypgerconsideration to the letter submitted by one of
[Plaintiff's] medical specialistsNorman Rosenthal, M.D.,reanownedesearcher in sleep disorders includingslee
phase disorders.” Third Am. Compl. 11 104, 106. Plaintiff submits noremede support those statements, though,
leading the court to dismiss them. Plaintiff's allegatitvas he was denied a reasonable accommodation are addressed
infra, in connedbn with Plaintiff's discrimination claims.
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ALJ’s denial of hisJuly § 2010, request for a dismissal without prejudite court construes
Plaintiff's pleading as seeking review of all three requests

The ALJ did not abuse her discretion in denying Plaintiff's June 18, 20300y 6, 2010,
requess for dismissal without prejudicer his restyled requesin July 11, 2010for the same
relief under the Rehabilitation ActWith respect to the first requeshet ALJ appropriately
concludedthat shehad already granted the parties’ request for -@@0suspension to conduct
discovery, andPlaintiff's submissior—a doctor’s statement that he would be unable to participate
in discovery until July 1, 2028did not provid€‘a showing of good cause” as to why he and his
attorney had nadlreadysubstantially copleted discovery omwhy hecould not meet the deadline
of a July 26, 2010, hearingsee5 C.F.R. § 1201.51(qR010);Ex. J at 1#18. Additionally, the
ALJ did not abuse her discretion in denying Plaintiffs second redqoestismissal without
prejudiee, despite his submission of additional medical evidence, because teatcevdid not
reflect that granting Plaintiffs requested relie¢ffective postponement of the appeal until
September 14, 2030would mitigatePlaintiff's concernsas the evidence bmitted showed only
that Plaintiff suffered from severe, chronic conditidhat were unlikely to dissipate by the
requested date foeinstatement of thappeal. SeeEx. J at 18. As such, Plaintgfsecond request
did not satisfy the “good cause” stamdithat wouldallow the ALJ to modify the appeals process
after an initial 3éday suspensiorSeeb C.F.R.88 1201.28(f), 1201.51(c) (201Qastly, dthough
Plaintiff subsequeht restyled his request as one for a reasonable accommodation within the
meaning of the Rehabilitation Act, that characterization does not cHangeritent of Plaintifg
request.For the same reasons, the ALJ properly determinedehaestalsofailed to satisfythe
“good cause’standarchecessary to modify the appellate process before the MSBEEX. J at

18-19. Indeed, the ALJ'goredictionthat Plaintiffs medical conditions would persiz¢yond
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September 10, 201Khas borne oythose conditionkave persistetbr and substantiallincreased
the lengthof this litigation. Thus, the ALJ's conclusions do not rise to the level of an abuse of
discretion. SeeMinn. Mining & Mfg. Co, 289 F.3d at 77%reen 155 F.3d at 573.

Accordingly, the court affirms the ALJ’s conclusion that Plaintiis not discriminated
against irthe adjudication of a cakefore the MSPBvhen the ALJ denied Plaintiff's requests for
dismissal of his appeal without prejudice or other postponeof¢iné proceedings

2. Plaintiff’'s Discrimination Claims

Defendant moves for an entry of summary judgmanher favor as to each cour
Plaintiff's Third Amended Complaint. Plaintiff raisdwee claims: (1) failure to accommodate
Plaintiff's disability, in violation ofthe Rehabilitation Act, “by repeatedly refusing to grant
Plaintiff accommodations to his time and attendance requireinamiisdenying him a telework
arrangementleading tothe wrongful termination of his employmeii2) discrimination on the
basis ofage, eligion, and disabilityin violation of the Age Discrimination in Employment Act of
1972 (“ADEA"), 29 U.S.C. § 633dTitle VII of the Civil Rights Act of 1964 (“Title VII’),
42 U.S.C. § 2008-16 andRehabilitation Actpy terminating Plaintiff's employna for tardiness
and being absent without leave wtal®wing other employeasho were not disabled, not Jewish,
andyounger than Plaintiffo berepeatedlyabsent without leave or spend work hours on personal
mattersand (3)retaliating against Plaintifor engaging in protected EEO activity, in violation of
theADEA, Title VII, andRehabilitation Actbyinvestigatinghimand terminating his employment
in response tais efforts to seek accommodation for his disabilifyhird Am. Compl. 7 11617,
119, 123 125-26 129-32.

For the reasons that follow, the court conclutted the lawof-the-case doctrine bars

Plaintiff' s first claim, and Plaintiff semaining claims fail on the merits.
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a. Law-of-the-Case Doctrine BaBlaintiff from Raisinga Contiruing
Violations Theonryfor Relief Based on Untimely Claims

The court’s ruling on Plaintiff's Second Amended Complaint plaogsrtant limitations
on this litigation. Under the lawof-the-case doctrine, when the court is confronted for a second
time withan issue on which it previously ruled in the same case, it should reashrtte result.
See LaShawn A. v. Ban§7F.3d 1389, 1398D.C. Cir. 1996) (en banc).

In a prior Memorandun©pinion in this matterthe court dismissed Count | of the Second
Amended ComplainbecausePlaintiff sought to rely on the “continuing violations” doctritee
seek réef for untimely complaints regarding the SEQalure to providehim a reasonable
accommodatiofor his disabilites SeeMem. Op. & Order, ECF No. 4812. The court explained
that Plaintiff could notseek relief under the Rehabilitation Act for discriminatory #uesSEC
purportedly tookagainst him prior to his termination in 20@@cause those claimgere time
barred and Plaintiff's allegation that the acts were ongoing throughositemployment
culminating in his terminationdid not render them timely See id.at 9-11 (citing Nat'l R.R.
Passenger Corp. v. Morga®36 U.S. 101 (2002)) Further, the court explained thaven if
Plaintiff's pleading could be construed to allege a hostile work environment claied twas
repeated failures to accommodate,” Plaintiff had failed to state a péaakibm because “there is
simply no discernable ‘common thread’ that ‘adequately links’ tegedtherwse timebarred
complaints with the events in 2009 that culminated in Plaintiffimitgation.” Id. at 12-14

The lawof-the-case doctrine bars Plaintiff from taking a second bite at the “conginuin
violations” apple. Accordingly, because Countof Plaintiff's Third Amended Complairdeels
relief under the Rehabilitation Adbr Defendant’s alleged repeatrefusal to accommodate
Plaintiff's disability prior to the termination of Plaintiff's employment@ctober2009and raises

no other issue pperly before the courtsee Third Am. Compl. f1119-20,the court enters
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summaryjudgment in favor of Defendaiats tothat Count Additionally, to the extent Count Il
seeks relief under tieDEA, Title VII, or theRehabilitation Acbased on continuouspn-specific
acts of discrimination prior to the termination of Plainti€sploymentseeid. 1 124, 127the
court also enters summary judgment in favor of Defendsait that Count

b. WhetherDefendant Discriminated Againgtlaintiff Based on his
Disability, Age, or Religion by Terminating Plaintiffs Employment

TheADEA, Title VII, andRehabilitation Acttollectively prevent employersicluding the
federal governmenfrom taking an adverse employment actagainst an employee basmalthe
employee’sage,race, color, religion, sex, national origin, disability. See29 U.S.C.88 633a
791; 42 U.S.C. 88 12112000e-2 2000e16. When an employee has suffered an adverse
employment actiorand the employer has advaneddgitimate,nondiscriminatory reasdor that
action as part of a motion for summary judgment, the court negddeterminewhether the
plaintiff has “produced evidence sufficient for a reasonabletpuifind thatthe employes stated
reasonwas not theactual reason [for the adverse acti@md that the employerintentionally
discriminatedagainst [the Rintiff] based on” hisor herprotected characteristicSee Baloch v.
Kempthorne 550 F.3d 1191, 1198 (D.C. Cir. 200@nternal quotation marks omitted)The
plaintiff's allegations of facts of which he has personal Kedge,if set forthin a verified
complaint have “the same evidentiary value as a plaintiff's affidavit orraweteclaration” and
may be relied upon in opposing a motion for summary judggmétiegations in an unverified
complaint howeverdo nothave that value and may not be relied upon to defend against such a
motion SeeGrimes v. District of Columbija/94 F.3d 83, 94 n.5 (D.C. Cir. 2015ed. R. Civ. P.
56(c)(4).

Plaintiff sufferel an adverse employment actiwhen he was removed from his position

at the SE@ndDefendanhas advanced four legitimate, rdiscriminatory reasons for Plaintiff's
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removal (1) falsely reporting hourq2) excessive absencesthout leave (3) failing to follow

the settour of duty and (4)inappropriately spending working hours on personal mattesEx.

B; Ex.D; Stmt. of Undisputed Material Facts { Zhus, the only question before the court is
whether Plaintiff has advanced sufficient evidefacea reasonable jury to find Defendant’s stated
reasons to be pretext for discrimination.

Plaintiff has not met his burden Although he makes various, loose allegations of
discriminationthroughout hisinverifiedThird Amended Complat, Plaintiff cannotely on thse
allegations in response to DefentdaiMotion for Summary JudgmenSes Grimes 794 F.3dat
94 & n.5 Defendant not only advances legitimate, {ascriminatory reasons for Plaintiff's
removal, but also buttresses those justificatiith sworn declarations from Barry Miller and
Andrew Donohue, who made the decision to fire Plaintiff. In those d#iclas, Miller and
Donohue state that Plaintiff's age, religion, and disabilityanway influenced the decision to
remove Plaintiff from 8 position. SeeNotice of Exs., Ex. H, ECF No. 8B[hereinafter Ex. H],
at 36-37; Notice of Exs., Ex. I, ECF No. 8B[hereinafter Ex. 1], at 280; Notice of Exs., Ex. L,
ECF No. 8811 [hereinafter Ex. L], 11 Q1. In the absence of any Oppositioncantradictory
evidence, the courts treats Defendant’s Statement of Undispaéstrial Facts as trueSee
Winston & Strawn, LLP843 F.3d at 5071t was Plaintiff's burden to produce evidence sufficient
for a reasonable jury to concludeefendant’s jusfications were pretext for intentional
discrimination based on Plaintiff's age, religion, or digahilsee Baloch550 F.3d at 1198
Grimes 794 F.3d a®3-94 but he has not done sdAccordingly,there is no triable issue of fact
as to whetheDefendant’s stated reasons for Plainsifftmoval were Defendant’s actuahsons.

Plaintiff's discrimination claims falil.
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The court also enters summary judgment on Plaintitf'stile work environment claimA
successful hostile work environment afarequires the plaintiff to showhat the defendant
subjected the plaintiff to‘discriminatory intimidation, ridicule, and insulthat is‘sufficiently
severe or pervasive to alter the conditions of the victim's employienashtcreate an abus
working environment.” SeeBaloch 550 F.3dat 1201 quotingHarris v. Forklift Sys. In¢.510
U.S. 17, 21 (1993) The court assesses the totality of the circumstances to determine whether a
hostile work environment exists, including “the frequency of theriscatory conduct, its
severity, its offensiveness, and whether it interferes with aogegds work performance.’ld.
Plaintiff does not allege that Defendant's repeated failures to accomenbdatdisability
constituted a hostile work environmeéfit. Instead, he alleges that Defendastntinuousy
persecutedPlaintiff for being untimely while allowing other employees who feveot disabled,
not Jewish] and substantially younger than [Plaintiff]” to disregard theims®k schedulesSee
Third Am. Compl. .23. However, Plaintiff does not submit his allegatiaspart of a verified
complaintand even if the Third Amended Complaint were verifi#daintiff lacks personal
knowledgeof the mindset behind anckasons for Defendant’s actionBherefore, the allegations
in Plaintiffs Third Amended Complaint cannot be usedctanbat Defendant’'s Motion.See
Grimes 794 F.3d at 94 n.5.

In light of the foregoing, the couenters summary judgment in favor@éfendant as to
Count Il of Plainiff's Third Amended Complaint

C. Whether Defendant Retaliated Against Plaintiff for Engaging in
Protected Activity by Terminating Plaintiff's Employment

10 Even were the court to construe Plaintiffs pleading agjialtea hostile work environment premised on repeated
failures to accommodate, as it has done previously, Plaintiff &gé&rshort of showing that otherwise tirharred
complaints are “part of the same actionable hostile environment’ciSiee Baird v. Gotbauns62 F.3d 1246, 1251

52 (D.C. Cir. 2011) (quotinilorgan 536 U.S. at 120); Mem. Op. & Order, ECF No. 49, at1B2
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Under theADEA, Title VII, and the Rehabilitation Act, an employer unlawfully retaliates
against an employee when the employer takes a materially adverse actionthgagmsployee
because the employee brought or threatened to bring a discriminatmn $&eBaloch 550 F.3d
at 1198. Where the defendant has asserted legitimate, nondiscriminatory réasansaterially
adverse action taken against an employee, the employeeadusstce sufficient evidence t
discredit those reasons by showing the actions taken were retaliatoay.1200.

Plaintiff's retaliation claim cannot succeeds justdiscussed, Defendant has advanced
four legitimate, nordiscriminatory reasons for Plaintiff's remoyaltPlaintiff hasnot responded
with anyevidence to discredit those reas@msl show that he was removiedresponse to his
efforts to seek accommodatidor his disability. Defendant has submittegivorn statements from
Plaintiffs SEC superiorassertinghat Plaintiff's prior EEO activity played no role in the decision
to terminate higmployment SeeEx. H at 36 EX. | at 2729;Ex. L f18-9, 11. Additionally, the
SEC'’s investigative report reflects that Plaintiff's tardiness fardre to adhere to his set work
schedule went on for roughly a decade, and his supervisors were[tgistiem declining to
terminate Plaintiff's employment sooneSeeEx. A Pt. 1at 818, 44. Plaintiff advances no
evidence to suggest Defeartt’s reasons areot the real reasarior his removabnd, importantly,
doesnot challenge the turnstile data As such, Plaintiff has not carried his burdandthe court
enters summary judgment in Defendant’s favor as to Count tHeoThird Amended Complaint.

B. Plaintiff's Motions for Extensions of Time

Plaintiff's Opposition to Defendant’s Motion for Summary Judghveas due on Februa

6, 2017, seeMinute Orde, Jan. 11, 201, 7but has yet to be filedBetween February 7 and April

11 Although Plaintiff $ates that he “has had reason to believe the electronic gateedatmt always accurate,” Third
Am. Compl. § 102, he neither challenges the data from any partdajyaor time period, nor submits any other
plausible statement of fact to support hisdfelnat the turnstile data is inaccurate. Accordingly, the coeats the
substance of the turnstile data as unchallenged.
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21, 2017 Plaintiff filed threemotions seeking additional extensions of time to file his Opposition
These motions are best characterized as raising three ratifomd¥gntiff's delay (1) Plaintiff's
medical conditions prevesdlhim from being able to filais Opposition(2) Plaintiff was awaiting

a response to his requesinder the Freedom of Information Act (“FOIA”), 5 U.S&552 for
additional turnstile datand emails from the SEC; and(3) the SEC has destroyed information
necessary to the resolution of Plaintiff's caseePl.’s Mot. for Ext., ECF No. 93; Pl.’s Mot. for
Ext., ECF No. 96L; Pl.’s Mot. for Ext., ECF No97. Additionally, Plaintiff filed two motions
seeking to have the first and second ofrtizgions for an extension of time treated as timilgd

in light of technological difficultiesvith CM/ECF. SeePl.’s First Mot. for Timeliness ECF No.
94 (seeking to havPl.’s Mot. for Ext.ECF No. 93treaed as timely file§f Pl.’s Second Mot. for
Timeliness ECF No. 95(seeking to have Pl.’s Mot. for Ext., ECF No.-B6treated as timely
filed).

Defendant opposeBlaintiff's threemotionsfor an extension of timand contendsthat
Plaintiff is protracting the litigation in bad faitfSpecifically, Defendant claims that Plaintiff has
been citing his medical conditions as the reason for needing additione to prepare his
Opposition whenin reality, he has been using the iiddal time to obtain records from the SEC
through a FOIA request and prepare a new argument premised on spoliatiideote. See
Def.’s Opp’n at %2.

Under Rule 6 of the Federal Rules of Civil Procedure, the court has disct@textend
filing deadlines. If a party makes a request for additional time “before iieabtime or its
extension expires,” then tlmourt may extend the deadlihfor good causé SeeFed. R. Civ. P.

6(b)(1)(A). When a party misses the original deadlnel seekan extension afterward, the court
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may extend the deadlinkthere is“good cause’andthe partyshows thahis or herfailure to act
is due to “excusable neglectSeefFed. R. Civ. P. 6(l¢1)(B).

The court treats alhe notions forextensiors of time that Plaintifffiled between February
7 and April 21, 2017, as timefyed, but each of Plaintiff's three reasons for needing additional
time to prepare and file his Opposition falls short of “good causéfyjing an extension of tim&.
First, dthough Plaintiff complains that medical ailments have prevented him freinglable to
properly research, draft, and file his Oppositihe, court has given Plaintiff extensive time to do
S0, even going so far as to draft a schedule around Plamééds.SeeMinute Order Dec. 12,
2016(granting Plaintiff's Motion for Extension of Time and revisingeling schedule in light of
Plaintiff's medical needs)Minute Ordey Jan. 11, 2017 (same).Moreover, Plaintiff has
demonstrated an ability to filengthy, substantivpleadingsduring thisverytime period as well
as simultaneouslypursue FOIA requestseverely underminindPlaintiffs assertion that his
physical limitationgrevent him from being able to file an Opposition to Defendant’'s Mdtion
SummaryJudgment.SeePl.’s Mot. for Ext., ECF No. 93; Pl.’s Mot. for Ext., ECF No-96Pl.’s
Mot. for Ext., ECF No. 97Def.’s Opp’n, Ex. A, ECF No. 10Q; Def.’s Opp’n, Ex. B, ECF No.
100-2; Def.’s Opp’n, Ex. C, ECF No. 168, Def.’s Opp’n, Ex. D, ECF No. D34, seealsoDef.’s
Opp’n at 45. SecondpPlaintiff could have obtained ¢hturnstile data and-mails he now seeks
in his FOIA requests during discovery in this cagdaintiff had ample time to conduct discovery
and should haveeviewedDefendant’s reponsedor potential deficiencieat the time he received

them?® ContraP!I.’s Mot. for Ext., ECF No. 94, at 2. The court already denied Plaintiff's request

12Thus, Plaintiff's two motions to treat his first and second requesasmfextension of time as timely filed are granted.
See Pl.’s First Mot. for Timeliness, ECF No. 94; Pl.’s Second Mot. fordliness, ECF No. 95.

13 To the extent Plaintiff's motions could be construed as a request to defaaspjundgment for additional time to
take discoveryseeFed. R. Civ. P. 5@}, the court declines to grant the motion on that basis. To warranypleabft
relief, Plaintiff needed to submit an affidavit that (1) “out]gjethe particular facts he intends to discover and
describgs] why those facts are necessary to the litigatideXkplain[s] why he could not produce the facts in
opposition to the motion for summary judgment”; and (3) “dsbwhe information is in fact discoverable.”
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to reopen discovery, and it will natlow Plaintiff to circumventhat earlier rulingoy seeking an
extension of time nowSeeMinute Order Oct. 20, 2016 Lastly, any claim of spoliation by the
SEC isunsupported by the evidence and, in any event, dogastiy further delayin thefiling
of Plaintiff's Opposition.

Accordingly, the court deniegach remaining motion for an extension of time to file
Plaintiffs Opposition In short, dragging this litigation out for months on end prejudices
Defendant and needlessly extetttsseproceedingslit was well within Plaintiff's controto seek
during discovery the additional information he nasmnts extra time to obtainMoreover, the
court seriously questions whethefaintiff continues to requextensions of time to file his
Oppositionin good faith given the amount of time that has now passed and the incongruity
betweerthe limitations thaPlaintiff's medical conditions purportedbface on hinand Plaintiff's
simultaneousactive FOIA requests.Accordingly, Plaintiff has not demonstrated “good cduse
warranting an extension dime to file his Opposition to Defendant’s Motion for Summary

Judgment?

Convertino v. U.S. Dep't of Justic884 F.3d 93, 99100 (D.C. Cir. 2012) (alterations adopted) (internal quotation
marks omitted). Plaintiff has made no such submission, and it is not ctiardourt why Plaintiff could not obtain
the information he now seeks before close of the desggveriod; it was plainly available to him then. Accordingly,
the court denies Plaintiff's motions insofar as they could betre@tsas a guest for relief under Rule 56(df the
Federal Rules of Civil Procedure.

4 The court also denies Plaintiff'sast recent motiasfor an extension of time respond to Defendant’s Opposition
to Plaintiff's prior motions for extensions of timeSeePl.’s Mot. for Extension of Timéo Apr. 28, 201710 File
Reply to Def.’s Opp’n to Pl.’s Mots. for Extension of Tim&CF No. 103 [hereinafter Pl.’s Mot. for Ext., ECF No.
103}, Pl.’s Mot. for Add Extersion to May 8, 2017, to File Reply to Def.’'s Opp’'n to Pl.’s 8&dor a Further
Extension of Time, ECF No. 104 [hereinafter’s Mot. for Ext., ECF No. 104] Plaintif primarily alleges that
Defendant intentionally filed her Opposition during the Passbekday to prevent Plaintiff from having adequate
time to respondPl.’s Mot. for Ext., ECF No. 103t 2-3; Pl.’s Mot. for Ext., ECF No. 104, at 2Plaintiff advaces

no evidence of Defendant’s animus other than that Defendant filed her tpposithe proper deadline, April 14,
2017,seeLCvR 7(b), which coincided with the Passover holiday. The court is unpersuaategidhering to court
procedure is evidence ahimus. Plaintiff's only othesubstantiveeason for seeking additional time to defend his
motions for extensions of timethat he needs the extensiongtaher evidence of imedical conditionso thatthe
court canunderstand that he is physicadigle tofile FOIA requests, but not his OppositioBeePl.’s Mot. for Ext.,
ECF No. 103, at 3; Pl.’s Mot. for Ext., ECF No. 104, a8%5. The court accepts Plaintiff's representation that his
medical conditions cause him to take longer tharatleeage litigant to file his pleading. At this juncture, however,
Plaintiff has had the benefit of several formal extensions of time and apjatek three additional montlrs which

to file his Opposition.Instead, he has filed multiple, muftage mabns for extensions of timend now seeks an
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V. CONCLUSION

In light of the foregoing, the cougrrantsPlaintiff’'s motions to treat hisntimely motions
as timely filed, but denies Plainti§’notions forextensiors of timeand grants Defendant’s Motion

for Summary JudgmentA separate Order accompanies this Memorandum Opinion.

AA'\"Q/\J\’L\\'
Dated: May 2, 2017 Amit P-WVehta
United States Distct

extension to file a Reply in support of thasetions forextensions The courtsimplyis unconvinced that additional
time will assist Plaintiff in filing his Opposition to Defendant’s Motion for Sumymludgnentat any point in the
near future. Accordingly, the cowatsodenies Plaintiff swo most recent motiagifor an extension of time.
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