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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

2910 GEORGIA AVENUE LLC
Plaintiff,

Civil Action No. 12-1993(CKK)

V.

DISTRICT OF COLUMBIA et al,

Defendans.

MEMORANDUM OPINION
(February 142017)

Plaintiff 2910 Georgia Avenue LLC filed suit against the District of Colunideyor
Muriel Bowser, andPolly Donaldsonn herofficial capacity as Directoof the Department of
Housing and Community DevelopmdghbDHCD”) ,! alleging that the application of the District’s
Inclusionary ZoningProgram(“1Z Program”) to the development of a 22-unit condominium
building near Howard Universityonstitutedan uncastitutional taking and violate@laintiff's
due process and equal protection rights. Presently before thea@elDafendants’ [67]
Renewed Motion for Summary Judgment and Plaintiff’'s [68] Motion for Summary Judgme

Upon consideration of thdgadings? the relevant legal authorities, and the recordtfer

purposes ofhesemotiors, the Court findshatDefendantsre entitled to summary judgmeont

! Pursuant to Fed. R. Civ. P. 25(d), Muriel Bowser and Polly Donaldson have been
automatically substituted for Vincent C. Gray and Michael P. Kelly, whom titiegaleadings
name as Defendants.

2 The Court’s analysiBasfocused on the following documsnDefs.” Renewed Mot. for
Summ. J. (“Defs Mot.”), ECF No. 67 PI.’s Mot for Summ. J(“Pl.’s Mot.”), ECF No. 68 Defs.’
Opp’n to PI's Mot for Summ. J(“Defs.” Opp’n”), ECF No.71; Pl’'s Opp’'n toDefs.” Mot. for
Summ. J(“Pl.’s Opp’n”), ECF No0.70; Defs.” Reply in Support of Motfor Summ. J(“Defs.’
Reply”), ECF No.72, Pl.’s Reply in Support of Mot. foBumm. J(“Pl.’s Reply”), ECF No.73.
The Court has also reviewed all of the evidentiary material attached to these dgcumemt
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eachof Plaintiff’'s claims In so finding, the Court does not intend to mizenPlaintiff's
legitimate grievances with the District’s administration of the IZ Program, amgigest that the
District actedperfectlyat all times. The Court merely concludes #ato point didhe
District’s conductiseto the level of a violation of the United States Constitution.

First,the Court finds that the economic effect of the challenged regulations on PRintiff’
condominium buildings not sufficient to establish a takings claim as a matter of [Bacond,
Plaintiff has not established an equal protection claim because it has not tfetedribat it was
treated differentlypy the Districtthan any other developer sutfjéo the 1Z Program Third,
Plaintiff has not established a substantiue grocess clairhecaus¢he conducbf the District
at issuedemonstrates, at most, confusion or negligence; it does not apfnedetsel of grave
unfairness or deliberate flouting of the léivat isrequired for such a clainFinally, Plaintiffs
procedual due process claim also failecausélaintiff hasnot established thahe 1Z Program
deprived Plaintiff of ay protected property interests withautfficient processf law.
Accordingly, Defendants’ motiofor summary judgmeris GRANTED and Plaintiff's motion is
DENIED.

. BACKGROUND
A. The Basics of theDistrict of Columbia IZ Program

As relevant to the parties’ disputbetDistrict of Columbis 1Z Program requirethat 8

10 percent of the gross floor area of new residential developments (or substiiiiahs to

existing developments) in the District be used for sale or lease to eligiblanownoderate-

exercise bits discretion, the Court finds that holding oral argument in this action would not be of
assistance in rendering a decisi@eelLCvR 7(f).
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income households aertain maximunprice levels D.C. Mun. Regs. tit. 11, § 2603The
affordable units created by the program are referred to as inclusionary‘uhiisits”). Id. 8
2601.1. The District enacted th&Program in order to “incresje] the amount and expand[ gth
geographic distribution of adequate, affordable housing available to current and future
residents.”ld. 8§ 2600.1. Under the 1Z Program, “no building permit shall be issued” unless the
owner of thedevelopment subject to the IZ Program “records a cowenahe land records of
the District of Columbia that binds all persons with a property interest in atiyobitize
[property] to construct and reserve the number of inclusionary units.” D.C. Code 8§ 6-1841.05
(“1Z Covenant”).
B. The History of the 1Z Program Rulemaking

ThelZ Programwas established by the District of Columbia Zoning Coession on
August 25, 2006. Pl.’s Stmt. of Undisputddterial Facts, ECF No. 63 (“Pl.’s Stmt.”), 3.
The Zoning Commission delegated responsibility for developingZtiReogram to the Council
of the District of Columbia (“D.C. Council”) and the Mayor, who subsequently deletieted
authority to the Deputy Mayor for Planning and Economic DevelopfiBeputy Mayor”). 1d.
11 3, 5; Pl.’s Mot., Ex. 3, ECF No. 68-5 (Delegation of Authoritgclusionary Zonig
Implementation Act of 2006). The program was established pursuant to statubanytyaset
forth in section 107 of the Inclusionary Zoning Implementation Amendment Act of 200%.
4.,

Although on the books as of 2006, the 1Z Program wasmgementedintil certain

rules and regulationserepassed regarding its implementatiddn April 11, 2008, the Distt,

3 The Court refers in this Memorandum Opinion to D.C. Municipal Regulatiptise
section numbers placeduring the time frameelevant to the parties’ dispute.
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through the Deputy Mayoissued a Noticef Proposed Rulemakirfgr regulationghat would
implement anckstablishthe procedures fothe 1Z Program.ld. I 8 Pl.’s Mot.,Ex. 6 ECF No.
68-8 (Notice of Proposed Rulemaking toinapter 22f Title 14 of the District of Columbia
Municipal Regulationsentitled “Inclusionary Zoning Implementah”). Among other things,
these regulations established the processha@m@quirements for obtaining building permits fo
properties subject to tH& Program.Pl.’s Stmt.{{ 8, 26; PIl.’s Mot.Ex. 6. The Notice of
Proposed Rulemakingated that|f]inal rulemaking action shall be taken in not less than sixty
(60) days from the date of publication of this notice inRh€. Registef Pl.’s Mot.,Ex. 6at

1. It also stated that tH§t] he Deputy Mayor [ ] intends that the final rules shall rextdme
effective until ninety (90) days after publication of the Notice of Final Rakang in theD.C.
Registerin order to allow a transition period between publication and implementatidn.”

In the months after the Notice of Proposed Rulemaking was published, the Distritt bega
to express its concerim a series of published resolutiotisgtthe 1Z Program was not being
implementedjuickly enough.On October 21, 2008, the D.C. Council passeddttion 17-848,
which referenced the April 11, 2008 Notice of Proposed Rulemaking and noted that “final
rulemaking, including the maxium ient and purchase price schedule [for the IZ Progreas]
not been published. Because final regulations have not been promulgatad the maximum
rent and purchase price schedule has not been publishiée .Inclusionary Zoning Program
has not been implemented.” Pl.’s Mot., Ex. 11, ECF No. 68-13 (D.C. Council Resolution 17-
848). This resolutionalsostated that “[clontinuing delays implementing the 1Z Program]
have resulted in the loss of affordable mixed-income units being included in nsadgntil
developments” and that “[e]mergency legislation is need[ed] to provide thahdéheuiemaking
and publication requirements for the Inclusionary Zoning Riradse met expeditiousty Id.
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On November 18, 2008, the D.C. Council passed Resolution 1 agaihstatingthat
final rulemaking had not been published again declaring an emergency as to the need to
publish final rulemaking expeditiously so as to not lose further affordable housing in ne
developments. Pl.’s Mot., Ex. 12, ECF No. 68-14 (D.C. Council Resolution 17-871). This
resolutionalso stated that “[tjh&dministrationhas stated that because of significant changes
that will be made to the proposed rulemaking based on comneeefsed since the initial notice
of proposed rulemaking, a revised notice of propesknaking will bepublished for public
comment.” Id. It also stated that “[tjh&dministrationhas further stated that 90 days are needed
for District agencies to finalize plans for the implementation of the rules aftaptice of final
rulemaking is published.d.

As promised, &evised Mtice of Proposed Rulemaking wéenpublished on
December 26, 2008, incorporating certain changes to the proposedRuledlot., Ex. 13, ECF
No. 68-15 (Revised Notice of Proposed Rulemakiri@f)some note e Revised Notice stated
that “[tlhe Depdy Mayor . . . intends that the final rules shall not become effectivesixti
(60) days after the publication of the Notice of Final Rulemaking irbtléa Registet’ which
was thirty days less than the 8@yphase-in period envisionedtime initial proposed
rulemaking. Id. at 1 The Revised Noticalsostated that it replaced the initial notice, and that
“[flinal rulemaking action shall be taken not less than thirty (30) days from the date of
publication of this notice.”ld.

By February 3, 2009, final rulemakirsgjll hadnot been published, and the D.C. Council
adopted another emergency resolution regarding the need for final rulemakisid/io®, Ex.
14, ECF No. 68-16 (D.C. Council Resolution 28y This resolutiomeferenced the same
emergencyeed for affordable housing as the emergency resolutions that predated it, and again
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noted that “[tlhe Administration . . . stated that 90 days were needed for DAgfeinties to
finalize plans for the implementation of the rules after thecaadf final rulemaking is
published.” Id. at 1.

The Notice of Final Rulemakingr theselZ Programregulationsvas therpublished on
May 15, 2009.PIl.’s Stmt.q 2Q Pl.’s Mot., Ex. 18, ECF No. 68-2ADlotice of Final
Rulemaking). Plaintiff contendbatwhen this Notice was published, it was “not known, clear,
or stated” whertherules were to beconeffectiveand applicablePl.’s Stmt.{ 20. As
discussed in more detail later in this Memorandum Opjraarumber of Plaintiff's legal
arguments arpremised on this claim. This claisinot, however, supported by the record, and
the Court rejects it at the outs@the Noticestatedthat “[t]hese final rules shall become effective
on the date of publication of this notice in D&C. Registerbut . . . shall not become applicable
until ninety (90) days after such publication or the date on which the final MaxinemtraRd
Price Schedule is published in theC. Registerwhichever is later.” PlsMot., Ex. 18 at 1.It
is undisputed thahte maximum rent and price schedule wablishedn theD.C. Registeon
August 14, 2009. Pl.’s Stmt. § 2B|.’s Mot., Ex. 19, ECF No. 68-2(@inclusionary Zoning
Affordable Housing Program Maximum Rent and Purchase Price Schedule).diagbgrthe
final rulesbecane effective on August 14, 2009, after the lengthy notice and comment process
described above and a significant “phaseperiod after publication of the Notice of Final
Rulemaking.

Amendments tohe 1Z Progranregulationsvere later madebut Plaintiff has provided
absolutely no reason why the Court should excuse Plaintiff from having been on notike that t
IZ Program was generally applicapie all ways relevant to this cases of August 14, 2009.

On August 28, 2009, the Deputy Mayor published a Notice of Emergency and Proposed
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Rulemaking, which gave notice of proposedendments tde IZ Programules Pl.’s Stmt
24-25; PL.sMot., Ex. 21, ECF No. 68-23 (Notice of Emergency and Proposed Rulemaking).
Plaintiff does not contend thdtése amendments are relevant to the applicability of the program
to Plaintiff or to the claims in this cas@he emergency rulemaking note@tel that the
changes weraeeded to “fully implement” the 1Z Program, but expressly acknowledgeththat
IZ rules had otherwisalreadybeen “previously adopted” and had an “August 14, 2009 effective
date.” Pl.’s Mot., Ex. 21at 1 Accordingly, although the Notice of Final Rulemakingtfuese
amendmentw/as not published until December 11, 208%] became efédéive immediately on
that datePl.’s Mot., Ex. 22, ECF No. 68-2fNotice of Final Rulemaking}he IZ Program had
otherwise, in all ways relevant to this casdready been in effect since August 14, 2009.
C. Plaintiff's Experience with the 1Z Program

Plaintiff is a real estate company thavests in new housgnin the District of Columbia.
On November 24, 2009, over three months after the 1Z Program rules beftactee and
applicablein the District, Plaintiffpurchased the property at 2910 Georgia Avenue, N.W. from
Howard University Pl.’s Stmt.| 19; Pl.’s Mot., Ex. 16, ECF No. @& (Special Warranty Deed
for 2910 Georgia Avenue propeJtyPlaintiff purchased the property, then a vacant lot, for
$560,000.00.Defs.” Stmt. of Material Fact®f Which There is Not Genuine Dispute, ECF No.
67-30 (“Defs.” Stmt.”), 1 25. Plaintiff purchased this property with the intention of rctisiy
a 22-unit condominium buildingPl.’s Stmt.q] 19 It is undisputed thahis entiredevelopment
project—the @ndominium building consisting of all 22 unitsvas a single investment for
financing and planning purposefefs.’ Stmt.| 27

Plaintiff subsequently, on December 23, 20@6d a building permit application to
constructhis condominium building.Pl.’s Stmt.J 28. Even though the IZ Program was in
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effect as of this daten March 30, 2010 the D.C. Zoning Officetially indicated to Plaintiff
that the project’s zoning had been approved withegairing compliance with thiZ Program.
Id. § 31. However, he office did not grant Plaintiff a building permit at this timiéne parties
apparentlydo not disputéhatcommunicating preliminary zoning approval without 1Z
compliancewas an oversight on the part of the Zoning Offeggparently due to the fact thhts
was the first IZ Program building permit the office had handldd{ 3Q Pl.’sMot., Ex. 17,
ECF No. 68-19 (January 23, 2015 Deposition of Mathew LeGrant), at 39:19-40:14.
Subsequently, howeveaan employee at thBistrict’'s Office of Planning discovered tingistake
and in April, 2010,the Districtinformed Plaintiff that its zoning approval, and accordingly its
ability to acquire a building permit, would be contingent on compliance with the 1Z Program.
Pl.’s Stnt. 1132-35. Plaintiff's condominium buildingiasthe firstdevelopment in the District
subject tahe 1Z Program.ld. 35

Developments that are subject to the IZ Program are allowed to take advantagsusf “b
density,” which gives developers the option to “construct up to twenty percent (20&pres
floor area than permitted as a matter of right.” D.C. Mun. Regs. tit. 11, § 2664.alsd”l.’s
Mot., Ex. 4, ECF No. 6& (DHCD webpage entitledriclusionary Zoning Affordable Housing
Program”) Althoudh the parties dispute Plaintéfreasons for not doing so, it is undisputed that,
afterbeing told by the District in April, 201hat its developmenwas subject to 1Z regulations,
Plaintiff did not redesign its building plansitaorporate the “bonus densitgiade available
under the 1Z Program, opting insteacptoceedorward with the building as planned. R’
Stmt.§ 36 Plaintiff claims that ihad “no choice’in the mattebecause tincorporate bonus

density at this sige,“Plaintiff would have had to spend months and tens of thousands of



dollars; andadd more parking. Pl.’s MoEx. 7, ECF No. 68-9 (June 28, 20D&claration of
Arthur S. Linde) at 11 8-10.

On May 14, 2010Rlaintiff subdivided the separate lot&t madeup the propertyat2910
Georgia Avenuénto a single record lotDefs.” Stmt. 28 On May 20, 2010to satisfy the 1Z
Program’s requirements thatl®% of the development be used for affordable hou§itagntiff
sigred anlZ Covenant bindingwo of the envisioned 22 condominium units within the planned
building: Unit C-02 and Uit 2-02. PIl.’s Stmt.{{38, 42; Pl.’s Mot., Ex. 28, ECF No. 68-30
(Plaintiff's 1Z Covenant). The building was then constructed. On September 11 a?@t
completing constructigrPlaintiff subdivided the building into 22 residential units and 11
parking units.Defs.” Stmt.{ 29.

Efforts then begato locate eligible lowand moderaténcome puchasers for Plaintiff's
IZ Units. Plaintiff submited a “Notice of Availability” to Defendants on May 12, 2011,
indicating that the two 1Z Units woulde available for occupancy startimg August 1, 2011.
SeeDefs.”Mot., Ex. 9, ECF No. 67-9 (May 12, 2011 Notice of AvailabilityHCD created a
list of eligible households or persons interested in purchasingnngethe 1Z Lhits who self-
certified their eligibilityto participate in the 1Z ProgranPl.’s Stmt.{[{144-45. Using these lists,
the District subsequently went through a process of ruritottgries” and other alternative
selection procedures to identify possible éngyor the units.Id. 147-56.

However, for reasons the parties dispute, the effort to locate a buyer for theamits
unsuccessful for an extended period of tirR&intiff contendghatthis failure was théault of
Defendants PredominantlyPlaintiff claims that requirement in the 1Z Covenant that the
affordability restictions on the 1Z Unitsvere to survive anforeclosure on the property
prevented woulde purchasers from usindUD-insured mortgagedd. 1 67#72. Therecord
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shows that th®istrict, as well as Plaintifivasaware thathere was @ossibilitythat thisaspect
of the 1Z Covenant could makedifficult for participants in the 1Z Program &xquiretheir
preferred form ofinancing to purchase IZ Units, but chose to make the affordability restrictions
survive foreclosure regardless. Pl.’s Mot., Ex. 15, ECF No. 68-17 (March 29ail sdicating
that in 2008 or 2009 DHCD had been sent a letter explaining HUD’s policy on deed oesjicti
Pl.’s Mot., Ex. 29, ECF No. 68-31 (May 10, 2010n=il from Plaintiff's manageArt Linde to
DHCD employee Anna Shapiro stating thiie covenant may be a barrier to purchaser
mortgage financing . .we will have to wait and see how the mortgage markets’yeaktter
gaining experience implementing the 1Z Program, the Distigsed the 1Zovenant in 2012 to
change this featurePl.’s StmtJY 71, 75.Plaintiff also implicatesn the delayselling the 1Z

Units Defendantsfailure to timely create lists of eligible buyetsderstaffingandvarious
otheralleged “blundersin the implementation of th&@ Program. At multiple times throughout
this period, Plaintiff requested that DHCD rele@sfrom having to comply with the 1Z Program,
but DHCD declined to do so. Pl.’s Stmt. {1 60, 63 sé&;also, e.gDefs.” Mot., Ex. 10, ECF
No. 67-10.

For their part, Defendants contemmatPlaintiff’s lack of cooperation with efforts to
market and all the propertys to blame Defendand arguethat Plaintiffwas more interested in
using the failure of these units to sell as evidendts battle to dismantle the 1Z Progrdhan in
actually selling the unitsAs evidence, Defendants citeat Plantiff refused to advertise the
unitsat all, turned down at least one potential buyer, and at one point labelledimidzas
“sold” on its website.Defs’ Mot., Ex. 19, ECF No. 67-19 (2910 Georgia Ave. webpage listing

units as soldn April 2013).
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Having carefullyreviewed the evidence in the record, the Court conslideboth
parties sharesome part of thblame forthe time it took to sell Plaintiff's unitsBut who ismore
or less at fault for the delay not dispositive oPlaintiff’'s constitutional claimat this stage Far
more important is the fatthat diring this period Plaintiff was able to, and did, make unrestricted
and quite profitable use of tvastmajority of Plaintiff’'s development. Theventyunits not
affected by the 1Z regulationa Plaintiff’'s building were sold at market rates beém $225,000
and $404,000, for a total of over $6 millioRl.’s Stmt.q 57; Defs.” Stmt{ 61. This earnedhe
investors inPlaintiff’'s condominium building 20% retwn ontheir investmentsDefs.’

Stmt. 162, 63; Defs.” Mot., Ex. 25, ECF No. 67-A5gcember 232011 Letter from Art Linde
to the investors in 2910 Georgia Ave).

Plaintiff has now also sold its IZ Units. 1Z Unit@ was sold on April 8, 201fr
$145,200, although Plaintiff strenuously disputes whether the buyer, Ms. Ragini Patiel, wa
facteligible to participate ithe 1Z Program Pl.’s Stmt.| 105;Defs.’ Mot., Ex. 27, ECF No. 67-
27 (Deedfor Unit C-02). 1Z Unit 2-02 wasrecentlysoldfor $271,200. PIs Stmt.{ 13Q Defs.’
Stmt.q 16; Defs.” Reply, Ex. 1, ECF No. 72-1 (Deed for Unit 2-02).

D. Procedural History

The parties’ relationship predictaldyewsour amid these extended efforts to sell
Plaintiff's 1Z Units, leadingPlaintiff to file its first complaint in this casen December 13, 2012.
Compl.for Monetary and Declaratory Reli@CF No. 1. On February 11, 2013, Defendant
District of Columbia moved to dismiss for lack of subject matter jurisdictiorfarfdilure to
state a claimMot. to Dismiss Comp].ECF No. 12. The Court grantadpat and deniedn-
part Defendars motion. See 2910 Georgia Ave. LLC v. D.@83 F. Supp. 2d 127 (D.D.C.
2013). With respecto the Court’s subject matter jurisdiction, the Court concluded that
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“Plaintiff's takings claim with respect to the setide requirement itself is not ripdecause
Plaintiff had not sought relief from that requirement from the D.C. Board of Zoning
Adjustmentsand that it accordingly “lack[edbubject matter jurisdiction over the Plaintsff’
challerge to the 1Z Program writ lardeld. at 136. However, the Court concluded that it could
still “consider the Plaintifs challenge to the inclusionary zoning covenarttictsg the sale of
the units in question® Id. The Courtalso concludethat it had subject matter jurisdiction over
Plaintiff's due process and equal protection claitds.at 134. Finally, the Court found that
“Plaintiff has sufficiently alleged total taking of its property Id.

Discovery closedh this matteron May 7, 2015. However, on December 29, 2016, t
Court granted Plaintiffs motiors to reopen discovery and fleave to filean amended
complaint. Mem. Op. & Order (Dec. 29, 2015), ECF No. Blaintiff sought permission to
engage in limited additional discovery regarding the sale of Unit ©-8%. Patelwhich had
only recently occurred at that point, and sought to amend its complaint to add a procedural due
process claimld. at 7. The Court granted the motion to amend, noting, among other things, that
the newprocedural due proceskim was not futildor the reasons argued by Defendands.at
17. The Court also granted the motion to reopen discovery because it fatiftdgHacts newly
discovered by Plaintiff shortly before the filing of Plaintiff's motion to reogdescovery raise
guestions regarding Ms. Patel’s eligibility to purchase UAd2Gnd regarding the process by

which the District approved Ms. Patel’s #ipation.” 1d. at 12.

40n April 9, 2014, the Court denied Defendants’ Motion for Reconsideration of the
Court’s holding that Plaintiff's challenge to the IZ Covenant was ripe. Ofgeil ©, 2014),
ECF No. 31; Mem. Op. (April 9, 2014), ECF No. 32.
12



Plaintiffs Amended Complaint was deenhfiled as of December 29, 2015. Count | of
the Amended Complaint alleges a claimder the Takingsl@use of the FifttARmendment
pursuant to 42 U.S.C. § 1983. Amend. Compl. for MonetaryDaataratory ReliefECF No.

58, 1980-95. Count Il alleges that the way in which the Distnigilemented anddministered

the IZ ProgranviolatedPlaintiff's substantive due process and equal protedcigbrsin

violation of the Fifth Amendmentld. 1196-100 Count lllalleges that the way in which the
Districtimplemented and administered the lib@ram violated Plaintiff's procedural due

process rights in violation of the Fifth Amendmend. §§ 10207. Finally, Count I\seeks a
declaratory judgrant that the 1Z Program is unconstitutional, that the Defendants, acting under
color of state law, deprived the Plaintiff of rights guaranteed by the UniéeelsSConstitution,

and that the Plaintiff is entitled to compensatidch. 108-11.

After the filing of Plaintiffs Amended Complaint, the parties filed and briefed eross
motions for summary judgment. These motions are now ripe for resolution.

lIl. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there isuioege
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). The mere existencesomefactual dispute is insufficierdn its own to bar
summary judgment; the dispute must pertain to a “material” tdctAccordingly, “[o]nly
disputes over facts that might affect the outcome of the suit under the governimgj law
properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986). Nor may summary judgment be avoided based on just any disagreement as to
the relevant facts; the dispute must be “genuine,” meaning that there mufitdoensu
admissible evidence for a reasonabier of fact to find for the non-movantd.
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In order to establish that a fact is or cannot be genuinely disputed, a par(ya)itt to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or
declarations, oother competent evidenedn support of its position, or (b) demonstrate that the
materials relied upon by the opposing party do not actually establish #recals presence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory assertions offghedt any factual
basis in the record cannot create a genuine dispute sufficient to survive syodgarent. See
Assh of Flight Attendant&WA, AFLCIO v. Dept of Transp,. 564 F.3d 462, 465-66 (D.C. Cir.
2009). Moreover, where “a party fails to properly support an assertion of fadsdofaroperly
address another party’s assertion of fact,” the district court may “conbeléact undisputed for
purposes of the motion.” Fed. R. Civ. P. 56(e).

When faced with anotionfor summaryjudgment, thelistrict court may not make
credibility determinations or weigh the evidence; instead, the evidence marstligeed in the
light most favorable to the namovant, with all justifiable inferences drawn infigsor. Liberty
Lobby 477 U.S. at 255. If material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopajpe. Moore v.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end, the district court’s task is to degermi
“whether the evidence presents a sufficient disagreement to require sabruss jury or
whether it is so onsided that one party must prevail as a matter of ldviberty Lobby 477
U.S. at 251-52. In this regard, the non-movant must “do more than simply show that there is
some metaphysicaloubt as to the material factsMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986). “If the evidence is merely colorable, or is not
significantly probative, summary judgment yrize granted.”Liberty Lobby 477 U.S. at 249-50
(internal citations omitted).
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[ll. DISCUSSION

At its core, this case is about Plaintiff's complaint that it “bore the brunt of thedDsstr
‘growing pains’ as it fumbled and bungled every aspect ofzli&rogram’s implementation.”
Pl.’s Mot. at 4. This may be so, but the facts in the reamrdimply insufficient toestablisithe
constitutional violationslleged For the reasons discussed below, Plaintiff has not established
(A) an unconstitutional taking, (B) a violation of the Equal Protection Clause, (Gla¢iamn of
Plaintiff's substantive due process rights, or (D) a violation of its procedural due protéss rig
Accordingly, Defendants are entitled to summary judgmemamhof Plaintiff's claims.
A. Plaintiff's Takings Claim

“The Takings Clause of the Fifth Amendment pratsilthe government from taking
‘private property . . . for public use, without just compensatidist. Intown Properties Ltd.
P’ship v. D.C, 198 F.3d 874, 878 (D.C. Cir. 1999) (quoting U.S. Const. amend. V). Two types
of takings are prohibiteldy this clause“takings without just compensation and takings for a
private purpose.’/Rumber v. D.C.487 F.3d 941, 943 (D.C. Cir. 2007plaintiff allegesthat
both prohibited types of takings have occuinede.

For the reasons set forth below, Defendants are entitled to summary judgment on
Plaintiff's takingsclaim. The Court begins its analysifthis claim as it must, by (1)
determining the relevant parcel of progyeat issue The Court concludes that the relevant parcel
is the22-unit condominium building for which Plaintiff sought a building peifinain the
District. The Court then (2) explains why thegulatiors at issue, which affectede useof only
8-10% of that building, did not constitute either a permanent or temporary reguléatogy ta

Next, the Court (3¢xplainswhy thevarious alternateakings frameworks that Plaintiffas
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suggesteaould apply to this case are inapposite. Finally, the Couco@ludes that Plaintiff
has not presented evidence necessary to establish an unconstitutional privgte taki

1. The Relevant Parcelof Property

Before the Court can consider whether the regulations at issue constitiked) afta
Plaintiff's property,the Court‘must first define what constitutes tfedevantparcel.” Dist.
Intown, 198 F.3d at 879Defendants contend that the relevant parcel in this case is “theit22
development as a whole” for which Plaintiff sought a building permit. Defs.” Mot. at 7.
Plaintiff, on the other hand, contends that “the relevant parcels are the individual condominium
units subject to the 1Z Program and the 1Z Covenant.” Pl.’'s Opp’n at 10.

The Court previously addressed this issue in its 2013 Memorandum Opirtiog& on
District’'s Motion to Dismiss, wherein the Court noted that this constituted the ‘thertal
dispute between the parties2910 Georgia Ave983 F. Supp. 2d at 137. It remains a
fundamental dispute between the partiew/, and its resolution has profouingplicationsfor
the legal sufficiency of Plaintiff's takings clainSeeDist. Intown 198 F.3d at 879 (“[tje
definition of the relevant parcel profoundly influences the outcome oftfiklgs analysis).

As the Court stated in its earli®pinion, “[u]ltimately the relevant ‘property’ for purposes of
this case is a faghtensive inquiry.” 2910 Georgia Ave983 F. Supp. 2d at 137This fact
intensive inquiry includes considerationatfleast the following factorsthe degree of
contiguity, the dates of acquisition, the extent to whictptreelhas been treated as a single
unit, and the extent to which the restricted lots benefit the unregulatedist.”Intown 198

F.3d at 880.“[A] court must [ ] consider how both the propertyr@r and the government treat
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(and have treated) the propertyd. “Above all, the parcel should be functionally coherent.”
Id.

The leading case applying these factors in the D.C. Circhisiact IntownProperties
Ltd. Partnership v. District of Columhidn that caseplaintiff District Intown had purchased an
apartment building and landscaped lawn across from the National Zoo inlt9é1876. In
1988, District Intown subdividetthat property into nine lotsld. at 877. In 1992, the Mayoff
the District ofColumbia denied District Intown’s request for construction permits to build
townhouses on eight of those nine lots, baseith@tots’ status as historic landmarkd. at
877-78. Plaintiff sued, alleging that this constituted a viatof the Takings Clausdd. The
District Court granted summary judgment efendant District of Columbia and the Court of
Appeals affirmed.Id. at 876-77.

As relevant here, the question the Court of Appeaitsideredvas: “Does
therelevantparcelconsist of the property as a whole or do the eight lots for which construction
permits were deniedastitute theelevantparcels?”ld. at 879. The Court of Appeals held that
the relevant parcel was the property ashale. The courreasoned that “[t]he lots are spdyal
and functionally contiguous, District Intown puchased the property as a whoteid treated it
as a single property before subdivision, #ratthere was no evidence that District Intown
treated the lots sepaedy for the purposes of accounting or managemiehtat 880. Although
there are certaifactual distinctions between this case &nstrict Intown the Court findshat
application of theéistrict Intowncourt’s reasoning to the undisputed facts in ¢thse demands
the conclusion that the relevant parcel is the entire 22-unit condominium budiciy Plaintiff

sought a permit to build.
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As an initial matterthe Court notethatwhenaddressing tiissue in its earlier Opinion,
in the context of th®istrict of Columbia’s motion to dismiss the complathie Courtstatedthat
the fact thatDistrict of Columbia law provides that ‘[e]Jach condominium unit shall constitute
for all purposes a separate parcel of real estate, distinct from alkcotigminium units™
supported Plaintiff's ggument that the relevant paroeluld be the individual condominium
units. 2910 Georgia Ave983 F. Supp. 2d at 13duoting D.C. Code 8§ 42-1901.03). The Court
reaffirms here that D.C. law is a relevant fadtodeterminingwvhat constitutethe relevant
parce| andthat in this casthis factortends to support Plaintiff's positiorseeLucas v. S.C.
Coastal Councijl505 U.S. 1003, 1016 n.7 (1992The answer to this difficult ggstion may lie
in how the ower’s reasonable expectations have been shaped by the &tatef propert).
However, the Court of Appeals District Intownexpressly instructed thiical law “is not
always determinative”fdhe relevant parcel questioh98 F.3d at 879, and the @orejects
Plaintiff's suggestion thahe Court’s earlier statement should be conclusive of the Court’s
decisionregarding the relevant parcdlthis stage in the litigationThe Court did not make any
final deermination in its preliminary @nion as to what the relevant parcel would be. Instead,
the Court’s statememeégarding D.C. lawas made in the context of isldingthat, having
reviewedthe complaintfor purposes of a motion to dismiss, the Plaintiff has sufficiently
allegedthat the IZ program constitutes a total taking910 Georgia Ave983 F. Supp. 2d at
137 (emphasis added). Now, for purposes of the parties’ cross-motions for summargntidgm
the Courthas conducted a fatoitensive analysis of all the relevant farst anchasconsideed
not justthe allegations in Plaintiff's complaint, bilte factual records a whole Having
conducted suchn analysisthe Court concludes thdespite the referenced D.C. law, District
Intownfactorsdemand the conclusion thide relevant parcel is themtire 22unit condominium
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building, not only thendividual units within that buildinghat were affected e challenged
regulations.

First, all ofthe condominium unitwithin the buildingare contiguous. Rey are all nits
within a single builthg on a single parcel of landeeDefs.’ Mot., Ex. 8, ECF No. 67 (Plat
and Plas of Condominium Subdivision for 2910 Georgia Avenseg alsaContiguous
BLACK’sLAw DICTIONARY (9th ed. 2009) (“[tjouching at a point or along a boundaryhe
Court does not find persuasive Plaintiff's contention that the individual condominiumrunits i
this case are not contiguous because theyarelifferent floos” or otherwisé’physically
separatedrom” each other Pl.’s Opp’'n at 11-12. &spite the fact thahe unitsare separated
from each other tdhe same extent unitgithin a condominium building are generally separated
(i.e., walls and doors)he Court concludes thdhe contiguity factorcertainlyweighs infavor of
consideringhe condominium building as a whole to thee relevant parcel of property.

Second, the date of acquisition also favors this conclusitaintiff did not acgire the
IZ Units atdifferent times than all of the other units within the condominium buildiRgaintiff
purchased six lots of land in 2009, combined them into a single parcel, and then built the entire
condominium building abne time Defs.” Stmt. §{ 2&29. The building was only subdivided
into 22 units at later dateafter acquisition.Id. I 29;Dist. Intown,198 F.3d at 880 (considering
entire parcel as a whole because “District Intown purchased the propertynakeann1961”
before later subdividing it).

The third factor, “the extent to which tparcelhasbeen treated as a single undlso
favorsconcluding thatherelevant parcel is theondominium building as a whol&laintiff
argues that this factor weighs in favor of considering the two 1Z Units selydvatause
Plaintiff subdivided the building and sold the tsnwithin it, including the IZ Wits, individually
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to separate buys and at different timesPl.’s Opp’n at 10-12Plaintiff elaborates that the units
receive separate utilities, are separately recorded, and are separately taxed sed asses
fees. Id.

As an initial matter, most, if not all,of the distinctreatment®laintiff can pointto with
respect to the individual condominium ungsnerelyaresult ofthe fact thaPlaintiff subdivded
the condominium hiding after it was construate The Court of Appealsas heldhat“[t]he
intentional act of subdivision” alone is not sufficient to show that the subdivided units should be
the relevant parcels for takings analydisst. Intown 198 F.3d at 880. When the recandhis
cases viewedas wholeat becomeglear thathese aspects of distinct treatment do not tell the
full story, and thatn reality the22-unit condominium building as a whole has consistently been
treated as a single, coherent piece of propérhe building wastreated as a single unit for
permitting purposes-this lawsuit arose from Plaintiff's filing of a building permit application to
the District to construct the entire condominibmlding, not any individual unitsSee Norman
v. United States429 F.3d 1081, 1091 n.4 (Fed. Cir. 2005) (noting that the fact that “appellants’
own permit application related to the entire 228fre parceland not to any subdivision thereof”
indicated that the entire parcel should be considiredelevant parcdbr the purposes of
appellants’ taking claim)All of the unitswere also parf a single common development plan
or project. SeeForest Properties, Inc. v. United Statd37 F.3d 1360, 1365 (Fed. Cir. 1998) (
combination of legally distingtarcels wagroperly treated as the relevant parcel where “the
development was treated as a single integrated project” and it was aadehstt the individual
“portions would le developed as a single projecth).is undisputed that thentire building, all
22 units included, was presented as a single investment for financing, planning amd buildi
purposes.SeeDefs.” Stmt. | 227; Defs.” Mot., Ex. 6, ECF No. 67-6 (2910 Georgia Avenue
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Investment Pospectus describing entire buildiag a single project for investmgribefs.’ Mot.,
Ex. 25 (letter to investors describitigereturnthey received on their investment in the building
as whole) Only after the 1Z @venantwassigned, the permit for the entipailding was granted,
and the building wasompleted did Plaintiff then subdivide the building inkeparateinits>
Despite this history, Plaintiff asks the Court to analyze Plaintiff’s takings @aithough
the relevant parcel only includése unitsthat were affected by the challenged regulations. But
to do so would allow Plaintiff tanfairly paint a regulation which only regulates the use of a
small portion (810%) ofPlaintiff’'s developmen&sarestriction on the development in its
entirety, and therefore potentially a “total” takinghis isprecisely the type of circular logic that
the Supreme Court hagjected becausewould lead to every regulation, no matter how
reasonable in scopeognstituting “total’and thereforeategorical taking SeeTahoe-Sierra
Pres. Council, Inc. v. TahoeeRl Planning Agency535 U.S. 302, 331 (2002) (“Of course,
defining the property interest taken in terms of the very regul&ieing challenged is circular”
because “[with property so divided,” every potential taking “would constitute [a] categorical
taking[ ].”); Concrete Pipe & Prod. of California, Inc. v. Constr. Laborers Pension Trust for S.
California, 508 U.S. 602, 644 (1993) (“a claimant’s parcel of property could not first be divided

into what was taken and what was left for the purpose of de¢rating the taking of the former

5 Plaintiff also suggests that the manner in which the 1Z Program itself “viethfs]
property shows that the relevant parcels should be the individual 1Z Units. Pl.’s Ofpg'n at
This argument is meritless. The fact ttte 1Z Program is only applicable to developments with
ten or more dwelling units, or that the Program restricts the use of the set-asdmitinot the
remaining units, is not “clearly inconsistent)” at 13, with treating the entire building to whi
the IZ Program regulations apply as the relevant p&oc®laintiff's takings claim If anything,
the fact that the IZ Program applies&10%of “the gross floor area” of developments, D.C.
Mun. Regs. tit. 11, 8§ 2603, suggests that the 1Z Proguvéews” the subject of its regulation to
be developments as a whole.
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to be complete and hence compensable. To the extent that any portion of property thaake
portion is always taken in its entiretyRenn Cent. Transp. Co. v. City of N.438 U.S. 104,

130 (1978)*“Taking’ jurisprudence does not divide a single parcel into discrete segments and
attempt to determine whether rights in a particular segment have beely abtiogated.”).
Accordingly, the Court concludes that the manner in which the property has beendisated
weighs in favor of considering the entire condominium building at 2910 Geavgiaue the
“relevant parcélfor the purposes of Plaintiff's takings claim.

Finally, the Court findshat that there isotsignficant evidence regarding thextent to
whichthe restricted |at benefit the unregulated lot” that favors either parties’ pogiiomis
case HowevertheDistrict Intowncourt found that summary judgment thre relevant parcel
issue was proper evevhena dispute existed as to sHinal factorwhere, as heretlie other
three factors strongly suggests that [the subdivided lots] are functiondllyf plae same
propery.” Dist. Intown 198 F.3d at 880.

The Court concludes by notirtigat, although Plaintiff isertainly correct that certain
“other takings decisions have held that it is appropriate to analyze a regglafiect on
specific parcels or portions of a property that are subject to government iompbd$it.’s Opp’n
at 14, none of those decisions demand the outcome sought byfiPerei In particular,

Plaintiff relies heavily orLoveladies Harbor, Inc. v. United Stat@8 F.3d 1171 (Fed. Cir.

1994), but the reasoning of that case does not support Plaintiff's pdsitioiiat casgthe

® Nor does the reasoning bobst Tree Vill. Corp. v. United Statez07 F.3d 1286 (Fed.
Cir. 2013)support Plaintiff's position. In that case, the Federal Circuit statedeten‘when
contiguous land is purchased in a single transaction, the relevant parcel mayblketaof the
original purchase where the owner develops distinct parcels at differestanddreats the
parcels as distinct economic uriitdd. at 1293. This may be true, but as described herein,
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Federal Circuit concluded that the redaet parcel for its takings analysis was 12.5 acres out of an
original 250acre parcel.ld. at 1181. That conclusion, however, was based on the fact that most
of the remaining acres had alrediBen developed and sold before the state attempted to impose
the regulatory restrictions at issuel. Here, by contras®laintiff was required to agree to abide
by the IZ regulations in order to obtain a building permitierentire 22unit condominium
building at the same time, before any of the units were develdpir acres were not included
in the ‘relevant parcélin Loveladies Harbobecause those parcélad already been dedicated
to the state.Plaintiff has not dedicated the 20 units it seeks to exclude from thamefearcel
here to the stateit hasbeen left to use them unregulated andrkeaeivedsignificanteconomic
benefit from sellinghemto private partiesn the course of its busineédunlike the dedicated
acres inLoveladies Harbarthe 20 unrestricted units in Plaintiff’'s building brought Plaintiff
economic benefit and it accordingly makes perfect sense to consider therdetdremning the
challenged regulations’ overall economic effect on Plaintiff.

In sum,in analyzing whethetheregulations at issueonstituted a “taking” of Plaintiff's
property, the Court views the relevant parcel of property as the condominium buil@tpat
Georgia Avenudor which Plaintiff sought a building pernfiom the District As will be seen

below, this conclusion is largely determinative of Plaintiff's takings claim

Plaintiff treated all of the units at issue in this case as a whole, developing théetheakame
time as part of a single project.

"The Court additionally notes that even application of the rejected bright line rule
proposed by the plaintiff ihoveladies Harbar“that the denominator of the takings fraction is
that parcel for Wich the owner seelespermit,”’Loveladies Harbqgr28 F.3d at 1181, would
resultin the relevant parcéh this caséeing the entire 22-unit condominium building for which
Plaintiff sought auilding permit.
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2. Plaintiff's Regulatory Takings Claim

“In a regulatory takings caseuch as this one, “the principal focus of inquiry is whether
a regulation ‘reaches a certain magnitudedepriving an owner of the use of propé€rtfist.
Intown, 198 F.3d at 87&juotingPennsylvania Coal Co. v. Maho260 U.S. 393, 413 (1922)).
“The Supreme Couhasindicated that most regulatotgkingscases shoultle considered on
anad hodvasis, with iree primary factors weighing the balance: the regulati@&conomic
impacton the claimant, the regulatiainterference with the claimastreasonable investment-
backed expectations, and the character of the government adtioat’87879 (citing Penn
Central 438 U.S. at 124). “As the ‘party challenging governmental action as an unconstitutional
taking,’ [Plaintiff] bears a ‘substantial burden.itl. at 878 (quotingeastern Enterprises v. Apfel,
524 U.S. 498, 523 (1998)).

Plaintiff hasnot satisfied its burden in this cadérst, and most importantly in this
particular case, the economic impatthe regulatiorat issueon Plaintiff weighs strongly
against finding a taking in this case. Under this fa@taintiff must demonstrate that the
relevant parcel of property “no longer prog[s] a reasonable rate of return” in lightloé
challenged regulationld. at 884.“[A] claimant must put fortktriking evidenc®f economic
effects to prevail even under thd hocinquiry.” 1d. at 883 (emphasis added). Indeed?&mn
Central the Supreme Court found that no taking had occurred despite the fact that the regulation
at issue caused a diminution in value of 792&nn Central438 U.S. at 131.

Here,only two of the 22 units iRlaintiff's developmentvere subject to atZ Covenant
restricting their usat all Although Plaintiff complains that the 1Z Program delayed the sale of
these units and affected the profit Plaintiff sought to receive from them gihlatrens certainly
did not leave Plaintiff withot a reasonable rate of retdram its development aswhole. Quite

24



the oppositePlaintiff soldthe unrestricted uniis its developmenfior over $6 million, earning
the investors ifPlaintiff's building a 20%eturnon their investmentsDefs.” Stmt.{{62, 63;
Defs.” Mot., Ex. 25 (letteto investors in 2910 Georgia Avetating that theyad received a 20%
return on their investment in the development even before the two 1Z Units werd &aid).
from the “striking evidence” of economilmpactrequiredDist. Intown 198 F.3d at 883, the
evidence showthat the regulations at issu@lbeit perhaps a source of justifiable frustration for
Plaintift—did not prevent Plaintiff from earning a considerable pfadiin its property

The othePenn Centrafactors @ not salvage Plaintiff's claimFirst, Plainiff's
investment backedxpectations do not support finding a taking. reasonable investment
backed expectatioimust be more thananilateral expectatioor an abstract neetl.’ld. at 879
(quotingRuckelshaus v. Monsanto C467 U.S. 986, 10086 (internal quotations omittgd
“Claimants cannatstablish a takings clainsimply by showing that they have been denied the
ability to exploit a property interest that they heretofore had beleasdavailable for
development.”Id. (quotingPenn Centrgl438 U.S. at 130). Instead, “a buyeréasonable
expectations must be put in the context of the underlying regulatory regithat 883.

Here, Plaintiff did not have a “reasondhlevestmentbacked expectatioof selling its
condominium unitdree fromlZ Covenants.Plaintiff’'s argument that it did have such a

reasonable expectation is apparebtiged ornts claimthatthe 1Z Progranwas sprung on

8 Although this alone would suffice to show that the economic effect of the regulati
wasinsufficient to constitute a regulatory taking, the Court additionally notes thit theits
themselves alseventually sold, providing Plaintiff with an additional $416,400evenue from
its property. Pl.’s Stmt.{[{ 105, 130; Defs.” Stmt.  16. In light of the considerable amount of
revenue Plaintiff's property generated, as discussed herein, the Court neexbivetthe
parties’ dispute regarding whether Plaintiff could have generated evermrenereie by renting
its property.
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Plaintiff unfairly, becomingeffectiveimmediatelyon December 11, 2008ithout a promised
phase-in period. Howevdhe Court has already determined tinet |Z Program—at least as
relevant to Plaintiff's project and claimgook effecton August 14, 2009, three months prior to
Plaintiff's purchase of the property at 2910 Georgia Aveanceafter a phase period. See
Full Value Advisors, LLC v. S.E,&33 F.3d 1101, 1110 (D.C. Cir. 20Xhplding that plaintiff
did not have a reasonable investmieatked expectation where challengeduirements were in
effect beforeacquisition) Plaintiff maygenuinelynot have been aware thihese new
regulationshad taken effecbut the fact that Plaintiff did not keep abreast of building
regulations, and accordingly subjectiveglievedthat it could build its development waht
being subject to the 1Z Program, does not mtkmvestmentacked expectatioreasonable
Plaintiff was apparently relying on its architect to keep updated on those lafss, faimt. § 42,
which he apparently did not do, despite declaring thatdseaware that the 1Z Program “had
been under discussion within the District government at that point for four or fiv@"y&afs.’
Mot., Ex. 11, ECF No. 67-11 (June 26, 2015 Declaration of Eric Colbert) atHiddlly, the
fact that theD.C. ZoningOffice employee in charge of Plaintiff's application initially mistakenly
failed to require 1Z Program compliandees notmakePlaintiff's own belief reasonablthat it
could develop its project without complying with a law that was undisputedly irt affdoe
time and applicable to Plaintiff’'s development

Finally, the character of the governmexation in this casdoes not support a finding that

a“taking” has occurred “To assess the character of §mernment action, the central

% Contrary to Plaintiff's insinuation, the Supreme Courtiimgle v. Chevron U.S.A. Inc.
544 U.S. 528 (2005), did not hold that the character of the government action is not a relevant
consideration in the Court’s taking analysis, and Defendants were corrddréssit as one of
the threePenn Centrafactors. Id. at 545 (“our holding todathat the ‘substantiallgdvances’
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guestion is whether the regulation advances a ‘common good’ or ‘public purpGeaige
Washington Univ. v. D.C391 F. Supp. 2d 109, 113-14 (D.D.C. 20@%ing Dist. Intown
Properties Ltd. P’ship v. D.C23 F. Supp. 2d 30, 37 (D.D.C. 1998Here,the Court has
alreadyansweredhis questionn the affirmativein its 2013 Memorandum Opiniothe 1Z
Program serves a public purpos910 Georgia Ave983 F. Supp. 2d at 135. The Court
reaffirms that conclusion now.

Plaintiff's arguments regardindis factor are nopersuasive. FirsBlaintiff argues that
the character of the government action in this case favors finding that a takiogchared
because the 1Z Program has been a “failure.” Pl.’s Opp’n at 16. In support otms cl
Plaintiff argues that other programs have produced more affordable housing than theré#nProg
Id. at 1617. This line of attack misinterprets the Court’s role in analyzing the chaaicies
government actianThe character of the government action wegganst finding a taking if
the action is “a general regulation with a legitimate public purpd3est. Intown 198 F.3dat
883. The Court takes a “deferential stance regarding what caestigLiegitimate public
purpose.” Perry Capital LLC v. Lew70 F. Supp. 3d 208, 245 (D.D.C. 2014). Given tihat
programat issue herserves a public purposéjs not the role of the Court, other than perhaps in
extreme circumstances not present hirsit in judgment of thefficacyof this programas
compared to others.

SecondpPlaintiff argues that the character of theevernmenaction is “very much
call[ed] into question” by the evardl sale of one of Plaintiff's IZ hits to an individual, Ms.

Ragini Patelywho Plaintiff now claims isnot eligibleto participate irthe 1Z Program. Pl.’s

formula is not a valid takings tedbes not require us to disturb any of our prior holdings
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Reply at 13. The Court addresses this issue further below in secoh of this Memorandum
Opinion, but for nowt is sufficient to say that Plaintiff's evidence in this regdogs not show
that Defendants acted with any rpuablic purpose when administering the 1Z Program with
respect to Plaintiff anthis purchaser At most,Plaintiff raises questions about whetbestrict
employees madaistakesvhile administering the program amthether Ms. Patehayhave
falsely represented her wealthcome or intentions in her applicatitmparticipate in the
program. These question dot change the fact that the character of the government action
challenged heris a generally applicable regulation intended to serve a public putpdgehe
very least, they certainly do not constitute a powerful enough showing as to theterhairéhe
government action factor to overcome the Court’s conclusion that the othBetwaCentral
factors weigh strongly in favoirf éinding that no taking has occurre&eePerry Capital 70 F.
Supp. 3d at 244 (“A [party] is not required to demonstrate favorable results under dehree
Centralfactors. . .it is abalancingest?).

In sum, the challenged regulation, whatifectedhow Plaintiffcoulduse 810% of its
developmentis a generally applicable regulation with a legitimate purpose. It did ndeirger
with anyreasonablénvestment-bcked expectations of Plaintiff'spr create a sufficiently
severe economic fefct on Plaintiff, to rise to the level of an unconstitutional regulatory taking.

Theabove analysis also resolves Plaintiff's “temporary takings” clahtno point, even
prior to the sale of the two 1Z Units, did thePZogram regulations at issukéegt Plaintiff's

development in such a way as to work a taking. Plaintiff argues that, “at aniioieduc

0The Court further notes that Plaintiff's allegations are irrelevantetetiaracter of the
government action with regard to the initial impositafrthe 1Z Covenant or theffect the
covenant had on the delayed sale of Plaintiff’'s units leading up to their eventughsatehat
the sale to Ms. Patel had not even occurred yet at those times.
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minimum” Defendants’ actions constitute a “temporary taking” because ottaginl selling
the 1Z Units. Pl.’s Mot. at 27-28. But this argumeninisguidedn its assumption that
temporary takings ar&lifferent in kind from permanent takingsFirst English Evangelical
Lutheran Church of Glendale v. Los Angeles Cty.,,@8R2 U.S. 304, 318 (1987). They are not
different Id. Temporary takigs“should be analyzed in the same constitutional framework
applied topermanent irreversible takinjsYuba Nat. Res., Inc. v. United Stai@®1 F.2d 638,
641 (Fed. Cir. 1987). With respect to Plaintiff's reasonable investment-baxgedtationsind
the character of the government action, the Court’s analysis is the samariaffBltemporary
takings claim as it was for Plaintiff's permanent takitaim, which is described above.

With respect to the economic effect of the regulation, whichasguablytemporarily
more severe before the 1Z Unésentuallysold, the effectvas stillfar from sufficient to support
a regulatory takings claim. “[t]a temporary regulatory takings analysis context the impact on
the value of the property as a waas an important consideration, just as it is in the context of a
permanent rgulatory taking. Cienega Gardens v. United Staté63 F.3d 1266, 1281 (Fed.
Cir. 2007). As discussed above, viewing the property as a whole, it is cleah¢hagulations
at issue did not work a taking Bfaintiff's condominium building, despite the time it took to
find buyers fortwo of the units thereinEven before these units were sold, the degree of
economic impact the regulations had on Plaintiff’s rate of retithnr@spect to the
condominium building as a whole was far from sufficient to establish a taRiiamtiff was able
to sell unitsmaking up 90% of its building for over $6 million, earning a significant profit and a
healthy return for its investordlthough Plaintiff complains that it was required to pay real

estate taxes and other “carrying costs” on the 1Z Units before they sotdjdliro evidence that
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this regulation rendered [Plaintiff's condominium buildingpprofitable to maintaifi Dist.
Intown, 198 F.3d at 883.

For all ofthe reasongxplained above, Defendants are entitled to summary judgment on
Plaintiff's permanent and temporary regulatory takings claim

3. Plaintiff’'s Proposed Alternative Takings Frameworks

In an attempt to escape application of ean Centrafactors, Plaintiff posits numerous
alternative takings frameworks it believes this Couoidth apply to its takings claim. None of
those frameworks applyAs an initial matterPlaintiff's claim doesnot fit into any of the narrow
categories otategorical oper setakings. Although the Supreme Court ha#dthat most
takings claims should be analyzedtbaad hoc basiset forth abovet has also “indicated that
it will find a ‘categorical’ or per setaking in two circumstances.Dist. Intown 198 F.3d at
879. ‘“The first circumstance inalies regulations that result ipérmanent physical occupation
of property.” Id. (QuotingLoretto v. Teleprompter Manhattan CATV Co#b8 U.S. 419, 434-
35 (1982). “The second circumstance includes regulations pursuant to which the government
deniesall economically beneficiabr productive use of propertyld. (quotingLucas 505 U.S.
at 1019. Plaintiff argues thagither orboth of these circumstances arespré here

First, for the same reasons set forth above in the Cdeet'sn Centrabnalysis Plaintiff
is incorrect thathe regulations at issue deniedatl“economically beneficiabr productive use
of” its property. Id. (emphasis added)l o constitutehis type of ategorical taking‘a claimant
must show that its property is rendered ‘valueless’ by a regulatldndt 882;see alsd_ucas
505 U.S. at 1019 n.8 (noting that categorical taking would not occur where landogvopesty

was diminished in value by regulation by only 95%).
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Here,Plaintiff was plainly not deniedll economically beneficial use of ipgoperty.
Plaintiff was required to execute 1Z Covenants8at0% ofthe condominium building at issue.
D.C.Mun. Regs. tit. 11, § 2603. Plaintiff was free to, and did, use the remaining 90-92% of the
building not subject to 1Z Covenantsarningover $6 million anda significant profit Defs.’

Stmt. 91 29, 61. Accordinglpecausélaintiff has nd shown that it was denied all
economically beneficial use of its property, its first categorical takiriondtils.*

The Court pauses here to address the argument Plaintiff makes at various points
throughout itssummary judgment briefing thdterehas also beea categorical taking of
Plaintiff's alleged”property right"to the bonus density allowed fonder the IZ ProgramSee,
e.g, Pl.’s Mot. at 10, 20. This argument does not have mechus®efendants did nothing to
“take” this supposedght from Plaintiff. Plaintiffs argumenbn this point is premised ots
claimthat it was'realistically unable to take advantage of the bonus density because the 1Z
Program regulationsecameeffectiveimmediately orDecembed 1, 2009, with no phase-in
period. As the Coutias already discussatbove, this assertion is wronghe 1Z Program
became effective on August 14, 20@fer a phaein period. Even if certain amendments were
subsequently made to the program, the basic requirements obframrwere effective and
applicable before Plaintiff purchased the property at issue. It is also maimg that Mr. Linde,

Plaintiff's managerwas aware of bonus density in the 1Z laws as early as October of 2009, a

1n fact, the Court notes that even if the reléyzarcel of property for purposes of
Plaintiff's takings claim consisted only of the units Plaintiff set asidaffordable housing use,
Plaintiff could still not establish that it was denstleconomically viable use of the property.
Those units sold for a combined price of $416,400. Although Plaintiff argues that it is “self-
evident” that these units werendered “valueless” because Plaintiff did not receive its
“commercially expected prdff Pl.’s Opp’n at 19this analysis misinterpretsicas Failure to
receive an expected prof# not the same thing asndeing property “valueless.”
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month before Plaintiff even purchexsthe property assue. Pl.’s Opp’n, Ex. 88, ECF No. 70-3
(May 6, 2015 Deposition of Arthur Lindegt40:12-20 (“Q: So you were aware October 29th,
2009, of the bonus density in the inclusionary zoning laws? A: Apparently, | was. \BeSfS);
Mot., Ex. 13, ECF No. 67-13, at 2 (October 29, 2008a@-from Art Linde to Paul Adresinet
al.) (“Of some use may be the bonus density we are afforded via the Inclusionary Zovs”).
Plaintiff cannot, accordingly, claim that Defendants “took” its right@aus density.

Secondrelying on the Supreme Court’s opinionLioretto v. Teleprompter Manhattan
CATYV Corp, Plaintiff unsuccessfully attempts to shoehorn the facts of this case int@arizate
taking by arguing th&{tlhe Court could properly viewhe IZ Progren, as applied to this
Plaintiff, as a actualphysical invasion or usurpation of properights” Pl.’s Mot. at 15.
“[R] egulations that compel the property owner to suffer a physical ‘invasion’ pfdaperty” are
“compensable without case-specific inquiry into the public interest advanced in tsoipjher
restraint.” Lucas 505 U.Sat 1015. Compensation is required “no matter how minute the
intrusion, and no matter how weighty the public purpose behinddt In Lorettothe Supreme
Court held that a New York law that required landlordgertit a cable television company to
install its cake facilities upon his property,” such thahé cable installationccupied portions of
appellants roof and the side of her buildingyas a taking because it constituted a “physical
occupation of property Loretto 458 U.S. at 421. The Court stated that “wfagphysical
intrusion reaches the extreme form of a permanent physical occupation, ahkioccurred.”
Id. at426.

Similarly, as Plaintiff noteshe Supreme Court hassorecently reiterated thatger se
taking occurs when “the government directly appropriates private propertg fown use.”
Horne v. Dept of Agric, 135 S. Ct. 2419, 2425-26 (2015) (quotirahoeSierra 535 U.Sat
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324). The Supreme Court Horneheld that a reserve requirement set bygbeernment’s
Raisin Administrative Committe@vhereby raisin growers were required to “give a percentage of
their crop to the Government, free of chatgenstituted a categorical per setaking. Id. at
2424. This holding was based on the fact that under the préfapotual raisindwere]
transferred from the growers to the Governmdntle to the raisins passe[tfj the Raisin
Comnmittee.” Id. at 2428.Under these circumstances, the Court held that “a clear physical
taking” had occurredld.

Theseforms ofcategorical taking anelainly notapplicable to the facts of this case. The
regulations at issue this caseegulate the terms upon whi®laintiff can use (in this case, sell)
its property generallyby limiting the maximum price Plaintiff can charge for that propefiiye
District does not take title to Plaintiff's property, nor doesoinpel Plaintiff to suffer any
physical invasion foits property—pointsthat Plaintiffconcedes Pl.’s Reply at 8see alsdefs.’
Mot., Ex. 3, ECF No. 67-3, at 5 (Plaintiff's response to Defendants’ ninth request foseamis
stating that “Plaintiff admits that the 1Z Laws and IZ Program have ndtedso a permanent
physical occupation of Plaintiff's propery” In asking the Court to find a categorical taking
under this line of cases regardless, Plaintiff seeks to downplaydiséisetionsas unimportant.
They are not. The Supreme Colgs“stressed the ‘longstanding distinctidmeétween
government acquisitions of property and regulatioh$cine 135 S. Ct. at 2427 (quoting
TahoeSierra 535 U.S. at 323 seealso George Washington Univ391 F. Supp. 2d at 112
(orderprohibitingGeorge Wahington University from using its property for any purposes other
than as residences did “not result in a physical occupation of property,” but instegd s
“require[d] the University to use its property for a certain purposgd)the extent thathe
regulatiors in this casenight “go[ ] too far” and constitute a takinlylahon 260 U.S. at 415,
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theymust be analyzedn the ad hoc basis set forthRenn Centrabnd applied abovegeYee v.
City of Escondido, Cgl503 U.S. 519, 529 (1992) (“When a landowner decides to rent his land
to tenants, the government may place ceilings on the rents the landowner can charge . . . or
require the landowner to accept tenants he does not like . . . without automaticallytbgagg
compensation. . . . Such forms of regulatiom @nalyzed by engaging in the ‘essentially ad hoc,
factual inquiries’necessary to determine whether a regulatory taking has ocgyimeernal
citations omitted).

Finally, Plaintiff is also incorrect in suggesting that “an altermafimmework through
which the Court may consider Plaintiff's claim for uncompensated taking is tfetdaats’
actions also amount to an imposition of unconstitutional conditions on the development of
Plaintiff's land.” Pl.’s Mot. at 25. For this arguntePlaintiff relies orNallan v. California
Coastal Comm’'n483 U.S. 825 (1987), arablan v. City of Tigard512 U.S. 374 (1994). In
those caseshe Supreme Court “held that a unit of government may not condition the approval
of a landuse permit on # owners relinquishment of a portion of his property unlese is a
‘nexus’ and ‘rough proportionality’ between the governmede€mand and the effects of the
proposed land use.Koontz v. St. Johns River Water Mgmt. Dis83 S. Ct. 2586, 2591 (2013).
Plaintiff argues that the 1Z Prograst‘essentially the same thing” as the forced exactains
propertyanalyzed ifNollan andDolan. Pl.’s Opp’'n at 4.

Plaintiff is again incorrectUnlike in Nollan andDolan, the Plaintiff in this casavas not
required to relinquish any portion of its property to the public in return for a building pekshit
discussed above, th& Programregulations at issusre generally applicabkegulatiors on how

developers may use their property. Pursuant to these regulations, Plaintiff enagiarson of
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its real estate development for affordable houssetjing it at certain maximum prices. The
Nollan andDolan exaction framework accordingly does not apply here.

In this regard, the Court finds persuasive the recent opinion of the Supreme Court of
California, in which that Court analyzed whether a similar inclusionary zgmogyam
implemented in San Jose, California constituted an unconstitutional exaCatfornia Bldg.

Indus. Ass’n. v. City of San Jo&d Cal. 4th 435 (2015¢ert. denied136 S. Ct. 928 (2016).

Similar tc—although apparently more demanding thahedZ Program at issue in this case, the
ordinanceat issue irCalifornia Bldg. Indusrequired that “15 percent of the proposed ib&-s
for-sale units irfa new]developmenshall be made available at an ‘affordable housing tost’
households earning no more than 120 percent of the area median income for Santa Ciara Coun
adjusted for household sizeld. at449-50. Like Plaintiff here, the faintiff in California Bldg.
Indus.argued that the “[@flinance violate[d] the unconstitutional conditions doctrine, as applied
to development exactionsld. at 457. The Supreme Court of Califordiaagreed, explaining

that “there can be naalid unconstitutionatonditions takings claim without a government
exaction of property, and the ordinance in the preseet daes not effect an exactiorid. That
court concluded that “[i]t is the governmental requirement that the property oamezy some
identifiable property interest that constitutes aathed ‘exaction’ under the takings clause and
that brings the unconstitutional conditions doctrine into plag."at 460. DistinguishingNollan
andDolan, the California Supreme Court noted that in both of those cases, the Supreme Court
had “considered the validity of ad hoc administrative decisions regarding indiladdalse

permit applications that required a property owner, as a condition of obtaining a afiaght-
permit,to dedicate a portion of the property to public Gskl. (emphasis in original). Unlike in
those cases, the California Supremei€oated that the 15% set asidemiply places a
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restriction on the way the developer may use its property by limiting the priaiicn the
developer may offer some of its units for sal&d” at 461.

The Court finds this analysis persuasifeThe 1Z Progranis a generally applicable
regulation that requireBlaintiff, to the same degree asy other developer, tse a certain
portion ofthe units in itmew development in a certain manhgmregulating the price at which it
couldsell those units It did not require that Plaintiff dedicate apgrtion of its property to the
public in return for granting Plaintiff a building peit. The unconstitutional exaction
framework accordingly does not appfy.

In sum, the Court rejects Plaintiff’'s arguments that this Court could ang&ya&ings
claim under anything other than the ad hoc three factor test set forth by teen8pourt in
Penn Central Plaintiff cannot demonstrate any type of categoricahtgknor can it demonstrate
that theNollan-Dolan unconstitutional conditiaframework is applicable to thimse. Because
Plaintiff has not established a taking unBenn CentrglDefendants are entitled to summary

judgment.

12 plaintiff argues that the Court should not relyGalifornia Bldg. Indusbecause of
certain faatal distinctions and because the California Supreme Court is an “outlier” that has
demonstrated “an historic antipathy toward the property rights of developeis ¢ of step
with” the United States Constitutior®l.’s Reply at 9-11. Plaintiff is f@ourse, corredhat the
California Supreme Court’s opinion is not binding on this CourttloatCourtnonetheless finds
that court’s reasoning persuasive. None of Plaintiff's arguments regandiGglifornia Bldg.
Indus.opinion take away from the fundamental soundness of the Califdupieeme Gurt’s
analysison the question of whether an inclusionary zoning program consttutesaction.

131n this section of its briefing, Plaintiff makes references to the fact that thécDis
initially granted and then revoked zoning approval for Plaintiff's development. Pl.’s Opp’n at
23. This s irrelevant. Thiactthat a District employemitially mistakenly granted zoning
approvalfor Plaintiff's development and then that approval was retracted ieefoning
Office realizedhat he project was subject to the new IZ regulations does not change the
fundamental nature of thregulations at issueThey are still generally applicable regulations on
the use of Plaintiff's property, not exactions.
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4. Plaintiff's “Private Taking” Claim

The Courtalsofindsthat Defendants are entitled to summary judgmerRlamtiff's
“private taking” claim which is how Plaintiff has styled its argument that Defendants have
violated the public use requirement of the Takings Clalise.well settled that “[a] taking for a
private purpose is unconstitutional even if the government provides just compensation.”
Rumbey 487 F.3d at 944citing Haw. Hous. Auth. v. Midkifi67 U.S. 229, 241 (1984 p¢ee
alsoMidkiff, 467 U.S. at 245 (&king “executedor no reason other than to confer a private
benefit on a particular private party,” doest withstand the scrutiny of the public use
requirement”). Plaintiff claimsthatthe public useequirement has been violated in this case
becausgdespite the public purpose of ttieallenged regulatiorgenerally the individual who
eventually purchased one of Plaintiff's 1Z Units through the 1Z Program digsibturns out,
satisfy the District’s rules fqparticipatingin the progrant?

Thisargument does not salvage Plaintiff's takings clafnhthe thresholdit fails for the
fundamental reason that the Court has already determined that there has been her&king
all. The public use requirement becomes relevant only if a taking has occBaelRlancho de
Calistoga v. City of Calistoga&800 F.3d 1083, 1093 (9th Cir. 2015Because we determined

that there has been no taking in the first place, it is unnecessary to address thbgitblic use

4The Court notes that Plaintiff als® various points in its briefing questions the
gualifications of the purchaser of its other 1Z Unit, Ms. Tia Watkidse, e.g.Pl.’s Mot. at 33
(referring to Ms. Watkins as “questionably qualified”). Plaintiff apparemtgstioned Ms.
Watkins’ qualifications to the District during her application process on deyerands,
including her grandmother’s ownership of a townhouse and the fact that Ms. Watkies enter
into the contract and deed for the unit alone, dedpat application as a tamember IZ
household. Pl.’s Stmt. {1 124-30. The District responded to Plaintiff's concerns explani
neither issue rendered Ms. Watkins ineligibleé. Despite passing references to these facts,
Plaintiff doesnot appeato make any genuine effax arguethatthe saleto Ms. Watkinsvas
improper inits briefing on the pending motions for summary judgment.
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requirement is méf. For this reason alone, Plaintiff's extensive arguments about the sale to
Ms. Ragini Patel are misguided.

The Court also notes, however, that even if it had found that the IZ regulations at issue
constituted a takinghis line of attackvould fail for the additional reason tHakaintiff's theory
that this “taking’wascarried oufor a privatepurpose is not supported by the rectrd.
Although Plaintiff has developed an extensive factual record surraytids argument, it is key
to distinguish betweefactsthat have recently come to light that demonstrateMisatPatel was
not, in fact,aneligible purchaser unddZ Programrules and facts supporting the qud#ferent
assertiorthat Defendants allowdds. Patelto participate irthat programfor a“private
purpose.”With the help of a private investigator, Plaintiff has marshalt#drableevidence of
thefirst issue apparently indicating thatdespite the certifications she made to the District
during the application procesdMs. Patel’'s income and wealéine in factoo substantial to
warrant housing assistance, and she has not been using the unit she purchasedvasyer pri
residence.

Plaintiff has not, however, presented sufficient evidendhesecondssue—
Defendantspurposein administering the 1Z Program with respect to Ms. Patel. This is crucial,
becausé‘it is only the taking purpose and not its mechanics,’ . that matters in determining

public use’ Kelo, 545 U.Sat480(emphasis added}ranco v. D.C.456 F. Supp. 2d 35, 40

15pefendants argue that the Court should not consider Plaintiff's “private tadtaigi
at all, because Plaintifid not raise it in its Amended ComplairDefs.” Opp’'n at 2, 38The
Court will not dismiss this claim for this reason alofaintiffs Amended Complairdassert&
cause of actiomnder the Takings Clause of the Fifth Amendment of théedr#tates
Constitution. Am. Compl. at 21. This cause of action is reasonably interpsstedompasag
Plaintiff's “private taking” claim, which is reallgothing more thaan argument regarding the
public use requirement of the Takings Clause.
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(D.D.C. 2006)“a court will not recognize a taking as unconstitutional without evidence that the
taking was strictly for a private purpdse The mere fact thatls. Patel’s participation in the 1Z
Programmay not havebjectivelyfurthered thgrogram’soverall goal of providing affordable
housing to low income individuals is nat,itself, sufficient to establish @olation of the public
use requirementKelo, 545 U.Sat 484 (“it is appropriatdor us. . .to resolve the challenges of
the individual owners, not on a piecemeal basis, but rather in light of the entire pleaisB
that plan unquestionably serves a public purpose, the takings challenged higréhegbigblic
use requirement of the Fifth AmendmentRancho de Calistogé800 F.3dat 1092(rejecting
“private asapplied takings'tlaim that was merely based on claimat “none of the purposes
enumerged in [the challenged ordinance] apply heré€”).

Focusing on Defendantpurpose it is clear that Defendantsould beentitled to
summary judgment on thissue ThelZ Progranis purpose igo “increas|e] the amount and
expand[ ] the geographic distribution of adequate, affordable housing avail@blednt and
future residents.”D.C. Mun. Regs. tit. 11, 8 2600.The Court has already determirednd
herein reaffirms—thatthis is a valid public purpos€910 Georgia Ave983 F. Supp. 2d at 135.
The Court begins with the premise that the District administered the 1Z Programespect to
Ms. Patel in pursuit of this purposepeciallyconsideringhat “[t] here is a presumption that

public officers perform their duties correctly, fairly, in good faith, and aoetance with theaw

16 Acoord McKenzie v. City of Chicagd 18 F.3d 552, 558 (7th Cir. 1997) (reversing
opinion of district court which had held that eminent domain program of demolishing Chicago
buildings did not serve the public interest if the buildings were demolished nmilstatkelding
that “of coursemistakesn the implementation of a program don’t serve the public interest, but
errors are endemic to human activity. Surely the judge did not mean that granptbat ever
errs violates the Constitution.”).
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andgoverning regulations . .” . AlaskaAirlines, Inc. v. Johnsqr8 F.3d 791, 795 (Fed. Cir.
1993) (quoting?arsons v. United State870 F.2d 164, 166 (Ct. Cl. 198§2)

To be sure, the Court’s analysis does not end with the IZ Program’s stated purpose
Plaintiff could establish private purpseif it could showthat the District actednder the there
pretextof [this] public purpose, when its actual purpose was to bestow a private BeKefi,
545 U.S.at478 (emphasis added). However, despite Plaintiff's intense rhetelanrtiff refers
to theDistrict’s certification of Ms. Patel as eligible to participate in the IZ Prograturn as
“cook[ing] the books,” “bogus,"fraudulent” and a “sham,” Pl.’s Moat 1, 10, 12—there is no
evidence t@enuinely support such a claim.

In a nutshellPlaintiff claims that it hademonstrated private purpossimply because
Defendants’ projection of Ms. Patel's annulomeduring the certification procesgs
allegedy so grosslynaccuratehat it could not have been made in good faith. As part of
determining Ms. Patel’s eligibility for the I1Z Programlate 2014, Defendants were required to
determineVis. Patel’s hosehold’s annual incomeDefendants projected MBatel’s annual
income would be $40,882, which was less than the maximum allowable amobat f
household size of $42,830.PI.’s Mot., Ex. 66, ECF No. 68-70 (Patel Certification of Income,
Affordability and Housing Size)Plaintiff asserts thahis conclusions in itselfevidence of
fraud cooking the books, or private purpdsxausehe paystubsls. Patel submitted to the
District indicated thain theearlierpart of 2014he hadeen earning atdgnificantlyhigher

rate. In particular, Ms. Patel hathde $45,139.71 between the beginning of 2014Aaigdist

17 Other agents dbeferdants apparentlgeviewed Ms. Patel’s paperwork a second time, at
which point they projected that her income could be as low as $23,995. Pl.’s $it. |
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29of that year Pl.’s Stmt 1195-96;PI.’s Mot., Ex. 67, ECF No. 68-7(Patel Earning
Statement).

The Court need not make adgterminatioras to theaccuracyof the District’s progction
of Ms. Patel’'s income—indeethe parties appear to agrbat itturned out to be wrong.
However, the Court does conclude that the inference of a hidden private purpose orlaetext t
Plaintiff suggestgan be drawn simpllgased orthe District'sprojection isneithersupported ar
reasonable Plaintiff fails to mentiornthat, despite Ms. Patel's earnings earlier in 2G\very
singlepieceof informationthat the Districivas provided by Ms. Patel showed thatincome,
by the time thegonsidered her applicatignvas sufficientlyow to qualifyherfor the 1Z
Program

Ms. Patel was an Air Force reservist and her paystubs inditeteshe had a highly
fluctuating income. Defs.” Opp’n, Ex. 23, ECF No. 71-23 (Patel paystubs); Defs.” Gpp'n,
13, ECF No. 71-13 (February 3, 2016 Deposition of Ragini P@tah) not a permanent
employee. So my salary, what it does is it fluctuates.”). Ms. Patel submitteduesrfor the
years 2012 and 2013, which indicated that she had faatielow the maximum allowable
income in each of those years. Defs.” Opp’n, Ex. 15, ECF No. 71-15 (Patel 2012 and 2013 tax
returns). Ms. Patel’s 2014 paystubs did indicate that she had made an abnorgeafiynaunt
earlier in the year, but they also showed a steeply decreasing inconghtiubthat year.
Defs.” Opp’n, Ex. 23. In projecting Ms. Patel's income, the District annualized the anayunts
her most recent paystubs, which in addition to being the most current income information
provided to the Disict, were also in line with her earnings in the immediately preceding years.
Far from being somehow inappropriate, it is clear that tipsasiselyhow HUD encourages
parties to project annual income. Def3pp’'n, Ex. 12, ECF No. 71-12 (HUD Handbook
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Chapter 5, “Determining Income and Calculating Rent”) at 3, 5 (stating[the bwner
calculates projected annual income by annualizurgentincome” and, especially in
“challenging situations” such as where applicants have “sporadic work onadasome,”
“‘owners are expected to make a reasonable judgment as to the most reliable approach to
estimating what the tenant will receive during ylear’) (emphasis in original).

Most importantlyof all, Ms. Patel herself submittedsigned and notarized declaration
attestingthat her household’s incomesbelow the maximum allowable amourdefs.’ Mot.,
Ex. 26, ECF No. 626 (Patel Declarain of Eligibility). Ms. Patel’'dntake Form alsandicated
thather monthly income was $3,000 which, annualizedstituteca sufficiently low income to
qualify her for the program. Pl.’s Mot., Ex. 72, ECF No./3(Patel Universal Intake Form).
Allegedly, Ms. Patel failed to disclose certain income, property or other sources di wealt
thesedocuments—discoveriedlaintiff hasmadethrough various means, including by reviewing
documents the District was not given by Ms. Patel. But Plaintiff, who concedesghgaid|
was dishonest arattemptedo “game” the system, Pl.’s Mot. at 33Vs. Patel certainly bears a
measure of responsibility for her dishonesty and attempt to ‘game’ the Systanmot seriously
suggest that Ms. Patel’s perjury during the application pratssnstrates that the District

acted with anyprivate” purposen adninistering the 1Z Progran® If anything, he District

18For the same reason, the Court does not find persuasive Plaintiff's arghatent
Defendants’ failuréo incorporate spousaicome into theiprojection is somehow evidence of
the allegedsham” As an initial matter, Ms. Patel has testified that she is not legally married to
thefather of her childredespite Plaintiff's belief otharise, and even Plaintiff only clainthat
this individual is‘either” her husband or “fiancé.Pl.’s Mot., Ex. 7 at { 19. Regardless,
Plaintiff does not contend that the District knew Ms. Patel was mdruefhiled to consider her
husband’s income. &htiff simply claims Defendants failed to determine her marital status.
But Defendants weraot required tepecificallyinquire as to Ms. Patel's marital statuthey
were required to consider the annual incarhihe applicant’'s household. D.C. Mun.dRetit.
14, § 2213. Ms. Patel told the District that her household was to include only her and her child.
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employees involved acted reasonably in relying on Ms. Patel’s signed sttgeyiven that
perjury is a felony in the District of Columbia, punishable by up to ten years anpri3.C.
Code § 22-2402.

Before concluding, the Court notes for the record tHastreviewed abf theother
evidence Plaintiff has put forth regarding the Patel transaction, and nonapgotts Plaintiff's
private purpose theory. Of particular notes series of emails exchanged between Darryl
Featherstone and Chris Marshall during November, 2014, Pl.’s Mot., Ex. 68, ECF No. 68-72, do
not showthat Defendants altered Ms. Patel’s incomm#ke itappea lower than they knew it to
be as Plaintiff insinuates in its pars Insteadthose emails are clearly about the fact that Ms.
Patel's paperworlat that time stated that her income was lowfor the 1Z Program, because a
box was checkedn one of her forms that indicated that she would be spending more than 41%
of her monthly income on the purchased uit.at 1. In the emails,Mr. Featherstone stated
that this was an error because, regardless of the metric Defendants useddteddikPatel’s
fluctuatingincome,she would not excedtle 41%threshold and was accordingly eligibliel.;
Pl.’s Mot., Ex. 69, ECF No. 68-71 (February 3, 2016 Deposition of Darryl Featherstibne),
53:5-9 ("Q: So you were focusing here to make sure that her income was high empag the
mortgage basically? That's whaethl percenis for, correct? A: Yeah.”).This same mistake is
clearly what was referenced in tbecember 12, 2014 mail from Chris Marshalin which he
stated “Please disregard the income specified in the ‘COIAH_Patel.pdf documentedtiaog

calcubktions confirmed that she is incorakgible for this unit.” Pl.’sMot., Ex. 61, ECF No. 68-

Pl.’sMot., Ex. 72 at 2. The Cours$ hard pressed to see how the District basing its calculations
on this representation is somehewdenceof fraudulent intent or non-public purpose in the
administration of the 1Z Program.
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65, at 15.This evidence is simply not susceptible to the implication suggested by Pl#aitiff
Defendantse-calculatedMs. Patel’'s income to make it appeawlenough tde eligible for the
IZ Program. Such a theory is nonsensical, becklissé€atel’'s' COIAH” documentstateghat
her income was $40,882, which walseadybelowthe allowable maximum incomé?l.’s Mot.,
Ex. 6.

In short, none of Plaintiff's evidence regarding the Patel transaction indibateke
District’s purpose in administering the program was anything other than the paoeli
animating the program in general. At most, interpreted in the light most favorablentdfPla
the evidence shows thists. Patel made certammissions and misrepresentations about her
eligibility, and that if District employedsaddug deeper, been less trusting, exercised more
diligence, or interpreted Ms. Patel’s documents more conservatively, thelyanayliscovered
the truth. But without any probatiwewidence of privatepurpose, thallegedlyimperfect

execution of a government prograone doesotgive rise to a constitutional violatiorbee
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Kelo, 545 U.Sat480 (“it is only the takings purpose, and not its mechanics,’ that matters
in determining public usk °

Accordingly, even had the Court concluded that a taking had occurred, Plaintiffis publ
use challenge would fail for lack of evidend@efendants arentitled to summary judgment on
Plaintiff's takings clainin its entirety?°
B. Plaintiff's Equal Protection Claim

Although this case is, in essence, about an alleged taking, Plaintiff hasetsptatl to
frame the preceding facts as violations of various other constitutional gusaiitee Courfirst
addresses Plaintiff's equal protectidaim. Specifically,Plaintiff states that iis pursuing a
“class of oneequal protectiorlaim. Pl.’s Opp’n at 28-29:A ‘ class of one’ equal protection
claim maybe maintained ‘where the plaintiff alleges that she has been intentionakbdtreat
differently from others similarly situated and that there is no rationad basihe difference in
treatment’ XP Vehicles, Inc. v. Depdf Energy 118 F. Supp. 3d 38, 75 (D.D.C. 2015)
(quotingVill. of Willowbrook v. Olech528 U.S. 562, 564 (2000)Y hereare “two essential
elements of [a] ‘class of oneqgual protection claim: (1) disparate treatment of similarly situated
parties (2) on no rational basis3883 Comecticut LLC v. D.C.336 F.3d 1068, 1075 (D.C. Cir.

2003)2

19Because the Court graefendants summary judgment as to Plaintiff's private
takings claimit need not address Defendargbérnativeargumenthat the relief Plaintifseeks
in that claimis unavailable becausé certain language in the 1Z Covenantdthe failure to
include Ms. Patel as a party to this action.

20The parties also dispute whether either is entitled to summary judgment on tiienques
of just compensation. Pl.’'s Mot. at 28; Defs.” Opp’'n at B&cause the Court gr&gummary
judgment in favor of Defendants and against PlaintifPtaintiff's takings claim in its entirety
Plaintiff is not entitled to just compensation.

21 plaintiff concedes that it is not a member of a protected class, and that its claim is
subject to rational basis review. Pl.’s Opp’n at 28; Defs.” Mint.,3 at 6 (Plaintiff's response to
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Hereg Plaintiff argues that has been treated differently becaiisgas the only
developer subject to the Zrogramthatwas “unable to take advantage of density bonuses,” was
the only developer to cartwo IZ Units before the District revised the IZ Covensmthat 1Z
participants could take advantageHifD-insured mortgages, amecause icarried its IZ Units
for longer than other developeml.’s Mot. at 34-37; Pl.’s Opp’n at 2®laintiff alsorevives
under this cause of actiais allegation that Ms. Patel was fraudulently certified to participate in
thelZ Program. Id.

The Court begins by noting thatias already rejectesbmeof these claims as
unsupported by evidenog counter to the record=or example, Plaintiff's argument thiaie
District prevented it from incorporatirfgonus density” into its building plans is based on its
claim that the 1Z Program only became applicable in December of 2009 and withosedrpha
period. As discussed above, this is wrong. The Program became applicable on August 14, 2009,
after a phasén period. Plaintiff also suggests that it was treated differently because it was the
only developer “forced to transfer his property to a patendlygible real estate speculator in an
illegal private use takingPl.’'s Opp’n at 29, but the Court has already explained above that this
allegation is not supported by sufficient evidence to survive summary judgment.

More fundamentally, howeveRlaintiff's equal protection claim failss a matter of law
becausalthough Plaintiff claims thahe manner in which the District applied the IZ Program to
Plaintiff was unfairfor variousreasonsit fails to show that the District applied thjmbgram to
any other developen a different mannerSeeTate v. D.C.627 F.3d 904, 910 (D.C. Cir. 2010)

(equal protection claim that plaintifivas singled out for harsh treatment” failed because

Defendant’s twelfth request for admission, admitting that it isamaember of a suspect class).
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plaintiff had “not identified any similarly situated personwho was treated differently;
Quezada v. MarshalB15 F. Supp. 2d 129, 135 (D.D.C. 20L3)his requirement is not a mere
formality. Rather, it serves to distinguish claims to the treatment that was afforded wthiels,
can be cognizable under principles of equal protection, from bare complaints afrgewéal
unfairness, which canngt The mere fact that the IZ Program had certaiiqueeffectson
Plaintiff because Plaintiff was the first developer to be subject tedtirements does ngive
rise to an equal protection claim, because it doeshaw that the District appligtie 1Z
Programto Plaintiff in a different way thai appliedit to anyone elssimilarly situated See
3883 ConnecticutLC, 336 F.3d at 107&ffirming dismissal of eggl protection claim where
developer $howed only that the District had never before required an Ehfapartment
building project,” which saysriothing about what requirements the District had imposed upon
other projects before ultimately determinimg EIS was required, which was Claglsituatiori).
Because Plaintiff has not establistaet/disparate treatment of similarly situated parties,
Defendants are entitled to summary judgment on Plaintiff's equal protection claim.
C. Plaintiff’'s Substantive Due Process Claim

Defendants are also entitled to summary judgment on Plaintiff's sulvstaiog process
claim. As an initial matter, the IZ Program as a whole clearly survives a faciahstilsstdue
process challenge. Plaintiff concedes that no fundamental right is at issuartieaccordingly
the 1Z Program s subject only to rational basis scrutinyAbigal All. for Better Access to
Developmental Drugs v. von Eschenhbat®b F.3d 695, 712 (D.C. Cir. 2007)THe rational
basis test requires thi@laintiff] prove that the government’s restrictions bear no rational
relationship to a legitimate state interésid. Here,theDistrict’s affordable housing goals
constitute a legitimate stait@erest, and requiring developers of real estate to rent or sell portions
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of their developments at affordable prices to low income individuals is ratioe&hgd tolhat
interest. Plaintiff makes no serious efforergueotherwise.

Plaintiff's apparent aapplied challenge to the 1Z Prograsmonly slightly more
colorable, andilso fails. “To assert a swhantive due process violation fhe plaintiff musfy ]
shaw that the District of Columbia’s conduct wa® ‘egregious, so outrageous, that it may fairly
be said to shock the contemporary coasce.” Butera v. D.C.235 F.3d 637, 651 (D.C. Cir.
2001) (quotingCty. of Sacramento v. Lewi23 U.S. 833, 847 n.8 (19983ee alsdseorge
Washington Univ. v. D.C318 F.3d 203, 209 (D.C. Cir. 200@laintiff must demonstrate
“egregious government miscondictlri Cty. Indus., Inc. v. D.C104 F.3d 455, 459 (D.C. Cir.
1997) (the doctrine prohibits@ttions that in theitotality are genuinely drastic “This
stringent requirement exists to differentiate substantive due procesh,igvlitended only to
protect against arbitrary government action, from local tort’ldButera 235 F.3d at 651The
Court of Appess has determined that the “grave unfairriessquired forthe type of
substantive due process claamgued by Plaintiff herean by shown by “[1] a substantial
infringement of state law prompted by personal or group animus, or [2] a delibbeutiegfof
the law that trammels signiioit personal or property righitsTri Cty. Indus, 104 F.3dat 459
(quotingSilverman v. Barry845 F.2d 1072, 1080 (D.Cir. 1988).

Plaintiff believeghat it has satisfied thimdmittedly high,” Pl.’s Opp’n at 27-28,
standard with a laundry list of its complaints and frustrations about the Disadictimistration
of the 1Z Program.It has not done so. Althougignificant in quantitynone of Plaintiff's
complaintsare of thegrave, egregious or shocking quality that is requiredhisrconstitutional

claim.

48



First, Plaintiff again relies on the District’s certification of Ms. Patel as eligthléhe 1Z
Program. But as the Couras already explaineabove Plaintiff's accusatiosof “fraud” or
“cooking the booksaresimply not supported by evidencét most, Plaintiffhasdemonstrated
thatsome combination of mistakes or a lack of diligence on the part of the Dastrilse one
hand,andpotentiallyfalseor incompletaepresentationsf the applianton the other, led to an
ineligible individual participating in the 1Z ProgranBuch mistakedo not give rise to
substantive due process o, becauseof the purposes of substantive due process,

“[i] nadvertent errors, honest mistakes, agency sarfueven negligence in the performance of
official duties, do not warrant redressElkins v. D.C, 527 F. Supp. 2d 36, 49 (D.D.C. 2007)
(quotingSilverman 845 F.2cat 1080. Even to the extent Plaintiff dedemonstrated that the
District failed to bllow certain regulations or procedures in certifying Ms. Patel,f{aie

violation of law or deviation from regulations and procedures has been found insufficient to
support a substantive due process claifd.; see alsd@George Washington Univ318 F.3dat
210(*a breach of local law does not of itself violate substantive due prjceskhough the
parties mayenuinelydispute how the District could have most accurately projected Ms. Patel's
household’s annu@hcome, here was nothing so inherently unreasonable abeubistrict’s
methods or conclusi@nsoas toconstitute“a deliberate flouting of the laiv Tri Cty. Indus, 104
F.3dat 459.

Theremainder of the complaints leveled by Plairaifé similarly insufficient The fact
that District employees overlooked theed to apply th&Z Program when they first reviewed
Plaintiff's building permit application and théater corrected themselves certainly does
constitutesevere enougitiegal conductor unfairness to support a substantive due process claim.
As an initial matter, although Plaintiff complains that the District only caught théhtztc
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Plaintiff's application was subject to the IZ Program by happenstancetifPdoes not appear
to contest that the IRrogramin fact appliedto its development. It is difficult to comprehend
how Plaintiff could assert that the eventual decision of the Zoning Office tp tugplZ
Program, which undisputedtid apply to Plaintiff’'s development, is somehow a violatdn
Plaintiff's substantive due process rights. With respettteonitial failure to require 1Z Program
compliance Plaintiff does not contend thtltis was caused bgnything other than oversiglt,
perhaps negligence, which“mategorically beneatte threshold of constitutional due process.”
Buterg 235 F.3d at 651 (quotingty. of Sacrameni®23 U.Sat 848-49; see als@Elkins v.
D.C., 690 F.3d 554, 562 (D.C. Cir. 201@he fact that District officials “sent out mixed
messages’ . . . at most show[ed] ‘agency confusion,’ not the ‘grave unfairegsised fora
substantive due process cldm

Similarly, Plaintiff’'s complains regardingthe 1Z Covenant, althouglressedn rather
inflammatory languagegssentially areritiques of the efficacythe District’'slZ Programas
originally implemented Although Plaintiff at times refers the 1Z Covenanas“illegal” when
first drafted,see, e.q.Pl.’s Opp’n at 23such a claims not supported by theecord At most,
the IZ Covenanwas incompatible witleertainrequirements for dhaining a HUDinsured
mortgagemaking it difficult for lowrincome purchasers to obtain financing to purchase 1Z Units
and therefore making it more difficult to locate purchasers for the IZ &rogirhere is nothing
“illegal” about this andindeedit appearghat other jurisdictions have similar requirements
Defs.” Mot., Ex. 28, ECF No. 67-28 (May 5, 2015 Deposition of Rachel Meltzer), at 78:21-79:19
(stating that inclusionary zoning programs in San Francisco and Boston dowofoalthe
release of inclusionary zoning restrictions upaneclosure). Nodoes this constitute
“irrational” government conduetthe Districtpresumably drafted the 1Z Covenant in this way
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not out of animus or flouting of any law, gcause it wanted the f8strictionsto survive
foreclosure to ensure the continued availability of affordable housing. In dttmtighthe
District hasnow amended thiZ Covenant in hopes of improving the IZ Program, there was
nothing irraional or illegal about how it crafted the covenant initially

Plaintiff alsocomplains about the District’s refusal to exempt Plaintiff from the 1Z
Covenant. Howevethe District wasiever under any obligation to do so. To the extent Plaintiff
complains that the Districteniedits requestgor exemptiorbecausét incorrectly believed idid
not have the authority exempt Plaintifbased on a misinterpretation of the applicable
regulations, thiss insufficient to support a substantive dueqass claim.SeeAm. Fed’'n of
Gov't Employees, ARCIO, Local 2798 v. Pope808 F. Supp. 2d 99, 111 (D.D.C. 2014f},;d,
No. 11-5308, 2012 WL 1450584 (D.C. Cir. Apr. 12, 20¢Any legd errors in the General
Counsel’s decision not to iss@& complainbn the plaintiffs’'unfair labor practice charge or in
the calculation oftte timeliness of the plaintiffshotion for reconsideration would not rise to the
level of substantive due process violationChang v. D.C. Dep’t of Regulatory & Consumer
Affairs, 604 F. Supp. 2d 57, 64 (D.D.C. 2009) (“While Mr. Masoero may have been incorrect in
his interpretation of the Construction Codes, plaintiff has not alleged any nwtieatthe part
of defendants that would make such an allegation amount to statinmdaria sulstantive due

process violation.”§2

22The Court notes that at various times throughout its p&anstiff alsosuggests that
the District “hid” the IZ Covenant. This is another exampl®laintiff's use ofrhetoric that is
unsupported by the record. Plaintiff's evidence shows that a PDF of the 1Z Covasaiaken
down from a DHCD website while changes were being made to it in resporsarteants, but
was still available upon request. '®Mot., Ex. 20, ECF No. 68-22 (August 26, 200%neil
from Eric Jenkins) (“if there is an issue with DCBIA review, the covenant can jyst ez
from the site until all reviews have been made. Any requests for the covenantneatihicmigh
the appropriate DHCD/DMPED rep. That way we can track and manage greaats until it is
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Finally, the District’s failure to publish certain annual repeséwven if said reportaiere
required by law—s similarly far from sufficient tsupport Plaintiff’'s substantive due process
claim. The Courhotes that ifails to see how this has harmed Plaintiff or shows any unfairness
to Plaintiff at all. Regardlesdike Plaintiff's numerous other complaints, this failure to timely
comply with annual reporting requirements is clearly insufficient to estabksigrave
unfairness” or deliberate flouting of the latiwequiredto establiska substantive due process
claim. SeeGeorge Washington Uni\318 F.3dat 210 Elking 527 F. Supp. 2dt49 (mere
“deviation from regulations and proceduresinsufficient to establish violation of substantive
due process).

In sum, the Court finds that although Plaintiff has found numerous aspects of the
District’'s administratiorof the 1Z Progranirustrating—and perhaps rightfullgo—Plaintiff has
not presented evidea of the type of extremenfair, egregious or shockimgnduct necessary
to establish a violation of its substantive due process rights. “In so doing, [the Cous}][e
say that the District actions were ideal.Silverman 845 F.2dat 1080. It merely holds that at
no point did the District's [administration of the 1Z Programsg to the level of a constitutional
violation.” Id. (agreeing with district court’'s assessment tisabf complaints regarding how
the Districthandled plaintiff's application for apartment building conversion showed that the
District was “beset by ‘confusion™ implementing new law, that thiswas insufficient to show

a substantive due process violation).

fully reviewed”). Thissimply does not suppoRlaintiff's suggestion that Defendants “hid” the
IZ Covenant, noPlaintiff's repeatednsinuations of bad faith on this score.
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D. Plaintiff's Procedural Due Proces€laim

Finally, Plaintiffs also arguehtat Defendants hawaolatedPlainiff's procedural due
process rights. “A procedural due process violation occurs when an official deprives
individual of a liberty or property interest without providing apprderi@ocedural protections.”
Atherton v. D.C. Office of Maypb67 F.3d 672, 689 (D.C. Cir. 2009)THe three basic elements
of a procedural due process claim are (1) a deprivation, (2) of life, liberty, ortyrdB3e
without due process of lalv.Morris v. Carter Glob. Lee, Inc997 F. Supp. 2d 27, 35-36
(D.D.C. 2013).Plaintiff's briefing on this claim, which amounts to little more thaestatement
of most if not all of Plaintiff'sgrievanceabout the 1Z Programndconclusory statemesithat
theyconstituteviolations of Plaintiff's procedural due procesghts is nota model of claritynor
particularly helpful to the Court. Plaintiff fails to cogently explain how each sy @ne of its
complaints about the IZ Program, of which thereraamy,were deprivations of property
without sufficient process of law. Nonetheless, the Court can didueepotential property
interests that Plaintiff was allegedly deprived of without sufficient pratessould bet issue
here.

First, b the atent Plaintiff's claims are based on ihgplementation of the 1Z Program
and that Program’s effect adhe profit Plaintiff was able to derive from its property, this claim
failsbecause the IZ Programaset ofgenerally applicablesgulatiors. “[1 ]t is well established
that statutes or ordinances of general applicability may condition or even prohitgihthte
conduct a business without running afoul of procedural due procémse’s v. Air Line Pilots
Assh, 713 F. Supp. 2d 29, 36 (D.D.C. 2010) (quotfagien v. Maywood09 F.2d 361, 364
(7th Cir.1987)). The notice and comment process that preceded the enactment of the IZ
regulations, described above in section WBs sufficient to satisfgnyrequirements of
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procedurablue process this context.SeePickus v. U.S. Bd. of Parqlb43 F.2d 240, 244 (D.C.
Cir. 1976)(“for ‘legislative-type’ rulemaking, notice and written comment procedures comport
with due process”)Additionally, the Court notes that there was a procedure available to
Plaintiff for requesting a waiver of the IZ Program’s requiremégtappealing to thBistrict’s
Board of Zoning AdjustmentD.C. Mun. Regs. tit. 11, § 2606.

Second, to the extent Plaintiff's claim is basedh@D.C. Zoning Office granting initial
zoning approvalfor Plaintiff's condominium building and then revoking that approval after
realizing thathe building should be subject to Bfogranrestrictions, this clainfails because
Plaintiff was not deprived ainy “property” What was revoked in this case veapreliminary
zoning approval, not any actual permit to build. Thigal zoningapprovalappears to have
been“merely a step towards the acquisition of the building peiniiti Cty. Indus., Inc. v. D.C.
104 F.3d 455, 458 (D.C. Cir. 19970)nder weltsettled law in this circuithie District does not
“deprive[ ]’ an applicant ofproperty’ whenever it backtracks on a prior favorable finding on
one of those steps, independently of withdrawal of the permit’itdellf.

Finally, to the extent Plaintiff's claim is based on the District’s alleged datpoiv of
Plaintiff's ability to use “bonus density,” the Court reiterates its findinglaemed abovethat
the basic premise underlyinigis claim—that the 1Z Program became applicable on December
11, 2009 with no phase-in period—is not supported by the reddrellZ Program became
effective and applicable aftarnotice and comment period and a phase-in period on August 14,
2009. Accordingly, the District simply did not depri&intiff of any property interest it might

have had in the bonus density available under the 1Z Program.

23The Court concludes that Defendants are entitled to summary judgment orffBlainti
procedural due process claim for the reasons discussed herein, and accordingly rnieed taot
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Accordingly, to the extent Plaintiff was deprived of any cognizable propettyin this
case, that deprivation occurred with sufficient process of law. Plaintiff ®guoal due process
claimthereforefails.

IV. CONCLUSION

In sum, the Court finds that Defendants are entitled to summary judgment on each of
Plaintiff's claims. Plaintiff's variougrievancesbout the District’s implementation of its 1Z
Programalthough perhaps not completely unjustified, do not rise to the level of constitutional
violations. Plainfif has not establishethat regulations that restrict&daintiff's use of only 8-
10% of its development constituted an unconstitutional taking.hiisPlaintiff establiskedthat
it was treated differently than any other developer under the 1Z Prograinat @nything about
the IZ Program or its implementation violated Plaintiff’'s substantive or proalediue process
rights. Accordingly, Defendants’ [67] Renewed Motion for Summary Judgment is GRANTED
and Plaintiff's [68] Motion for Summary Judgment is DENIEDAN appropriate Order
accompanies this Memorandum Opinion.

/sl

COLLEEN KOLLAR -KOTELLY
UNITED STATES DISTRICT JUDGE

reach Defendants’ alternative argument that this claim is barred by tine sthlimitations.
24 Because Plaintifloes not prevail on any of its clain®aintiff's request for attorney’s
fees is denied.
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