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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

THE CITY OF DOVER, et al.,

Plaintiffs,

V. Civil Action No. 12-1994 (JDB)
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, et al.,

Defendants.

MEMORANDUM OPINION & ORDER

Before the Court is plaintiffs’ [19] motion to alter or amend this Court’s judgment of July
30, 2013 and for leave to amend their compldwath of which the EPA opposes. Plaintiffs,
three New Hampshire cities, filed a complamidteging that the Brironmental Protection
Agency (“EPA”) failed to perform nondiscretiotyaduties under the Clean Water Act, 33 U.S.C.
§ 1365(a)(2) (“CWA”"). [ECF Nol]. The EPA moved to dismiss the complaint, arguing that
plaintiffs lacked standing and that the compidmiled to state a claim. [ECF No. 8]. After
holding that plaintiffs had stanj, this Court proceeded to dismiss the complaint with prejudice
for failure to state a claim under Federal Rule of Civil Procedure 12(I{6F No. 18]. Now,
plaintiffs seek to set #t judgment aside so that they may fileamended complaint that, in their
view, would survive a motion under Rule 12())(®n October 4, 2013, the Court ordered the
parties to submit supplemental briefs. [ECF R8]. For the reasons explained below, the Court
will grant plaintiffs’ motion to alter or aend the July 30, 2013 judgment, and will grant

plaintiffs’ motion for leave to amend their complaint.
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ANALYSIS

This Court, in its decision of July 30, 2013, granted defendants’ motion to dismiss
plaintiffs’ complaint and dismissed the comiptawith prejudice. Order (July 30, 2013) [ECF
No. 18]. The Court will assume famitity with the particulars of this case, which are laid out in
full in its earlier memorandum opom. See Mem. Op. (July 30, 20J&CF No. 17]. In rejecting
plaintiffs’ arguments that the EPA violatetbndiscretionary dutsee under the CWA by not
reviewing the document at issue (“the 200®cument”) and by not permitting public
participation, the Court noted that plaintifiseal argument . . . is that the EPA and DES have
improperly given the report ther@e of law in subsequent demns.” Id. at 10-11, 15, 16-17.
And the Court pointed out that “thehallenge must be raised in the context of those subsequent
decisions.” 1d. at 15. Plaintiffs interpreted this language as a suggestion that they assert a claim
that the EPA violated the Administrativedeedure Act (“APA”) byconsidering the 2009
Document; hence, they seek to amend their complaint to assert such APA claims.

l. Plaintiffs Must Satisfy Rule 59(), Rather Than Just Rule 15(a)(2)

As they must, plaintiffs attempt to pesg their new claims by way of a Rule 59(e)
motion to alter or amend theoGrt’s judgment, combined with motion for leave to file an

amended complaint under Rule 15(a)(2¢e iralsky v. CIA, 355 Bd 661, 673 (D.C. Cir.

2004) (noting that afteugdgment has been entered, plaintiffast move to reopen the judgment
before moving to amend). Although plaintiffs fll¢heir motion as one under Rule 59, they argue
that they only did so “as a mattef procedure”; moreover, theygare that because they “are not
attempting to alter or amend this Court’s [substantive] ruling,” it is inappropriate to apply the
Rule 59(e) standard to themmotion. Pls.” Reply to Defs.” Opp’n [ECF No. 22] 2 n.1. Instead,

plaintiffs contend that they need only satisfy Rilfga)’s liberal standard. Id. at 2. But it is well



settled in the D.C. Circuit—and in virtualgwery circuit to haveonsidered the questibathat
“once a final judgment has been entered, a camhot permit an amendntamless the plaintiff
‘first satisf[ies] Rule 59(e)’s more stringent sdand’ for setting aside #t judgment.” Ciralsky,

355 F.3d at 673 (quoting Firestone v. Fioest, 76 F.3d 1205, 1208 (D.C. Cir. 1996)).

Plaintiffs read Foman v. Dayi 371 U.S. 178 (1962), to holdathwhen a plaintiff files a

Rule 59 motion for the sole purpose of amendingchenplaint to include a new claim, she need
not satisfy Rule 59’s standard; instead, she roedg meet Rule 15’s more liberal standard. In
Foman, the Supreme Court hdltht petitioner's combined post-judgment Rule 59 motion to
vacate and Rule 15 motion for leave to amehduld have been granted. 371 U.S. at 182.
Although the opinion is short on agsis, the Court noted that “the amendment would have done
no more than to state an altatiwe theory for recovery.” IdPlaintiffs seize upon this language
as support for the proposition that they do not needeet Rule 59(e)’s stricter standard, and in
doing so effectively argue that courts have ezitignored or misread Foman for the past fifty
years._See Ciralsky, 3353d at 673; Wright, Miller & Kanet § 1489 (collecting cases). But
even if courts have misread Foman for hatfeatury, this Court is boanby the D.C. Circuit’s
interpretation of Foman, which does not supptaintiffs’ theory. SeeCiralsky, 355 F.3d at 673.
Hence, the Court rejecdaintiffs’ argument.

Moreover, the approach pressed by plaintiffs—that they need only satisfy Rule 15(a)’s
liberal standard—would circumvertthe strict standards for altering final judgments in Rules
59(e) and 60(b). This approach is inconsisteitih the principles, embodied by the Rules, of

“favoring finality of judgmentsand the expeditious terminatiaf litigation.” Wright, Miller &

! See Wright, Miller & Kane, 6 Fed. Pra&. Proc. Civ. § 14893d ed.) (collecting
cases).



Kane at § 1489. Moreover,if inconsistent with #nsettled law of this citgst requiring plaintiffs

to satisfy Rule 59(e)’s standard in orderatoend their complaint post-judgment. See Ciralsky,
355 F.3d at 673 (citing Fireston#& F.3d at 1208). And the D.C. Circuit was hardly unaware of
Foman when it held that plaifis must do so: indeed, it quoted Foman several times in
Firestone. 76 F.3d at 1208. Accordingly, becatlsg Court entered a final judgment against
plaintiffs when it dismissed the complaint, plaintiffs must satisfy Rule 59(e)’'s more stringent
standard before the Court will consider whetioegrant leave to amend under Rule 15(a)(2).

. It Was Clear Error To Dismiss Plaintiffs’ Case With Prejudice

“A Rule 59(e) motion is discretionary andetnot be granted urde the district court
finds that there is an intervening change of aalg law, the availability of new evidence, or
the need to correct aedr error or prevent manifest injiegt.”” Ciralsky, 355 F.3d at 671 (D.C.

Cir. 2004) (quoting Firestone, F3d at 1208); see alddobley v. Cont’l Ca. Co., 405 F. Supp.

2d 42, 45 (D.D.C. 2005) (“A motion for reconsideratian will not lightly be granted.”). A Rule
59(e) motion “is not simply an opportunity taargue facts and theories upon which a court has

already ruled.” New York v. United States, 880Supp. 37, 38 (D.D.C. 1995). Plaintiffs do not

assert in their motion that there has been an intervening change in controlling law or that new
evidence has become available. Pls.’s Mot. [ECF No. 19] 2 (plaintiffs “are not seeking to have
the Court alter or amend its substantive judgnoeenthe merits”). Instead, they argue that it was
clear error for the Coutb dismiss their case with prejedi Pls.’s Reply [ECF No. 22] 3 n.2.

In the dismissal order here, this Court etiathat plaintiffs’ atton was dismissed with
prejudice in its entirety. [ECNo. 18]. Under_Firestone, “dismidsaith prejudice is warranted
only when a trial court determines that the alleatf other facts consistewith the challenged

pleading could not possibly cutbe deficiency.” 76 F.3d at 1208 (internal quotation marks



omitted); Rollins v. Wackenhut Servs., InG03 F.3d 122, 131 (D.C. Cir. 2012) (applying

Firestone standard and noting thfthe standard for dismissg a complaint with prejudice is
high”). And when dismissing with prejudice, aurt should “adequatelyxplain, in light of the

standard set in _Firestone,” why it dismidsgith prejudice. Belizan v. Hershon, 434 F.3d 579,

580 (D.C. Cir. 2006). In its Memorandum Opiniong @ourt explained that, even taking all the
facts alleged in the complaint as true, plaintiftaild not state a claim under the CWA on either
of their asserted claims. Mem. Op. [EQ¥0. 17] 10-11, 16-17. Consequently, the Court
dismissed both claims, but did ngive an explanation why dismissed with prejudice. Id.
Nevertheless, the EPA arguestththe claims were properlgismissed with prejudice
because the Court based its dismissal on twal leonclusions as tthe requirements of the
CWA. Defs.” Suppl. Br. [ECF No. 26] 3. TheoGrt held: (1) that #ta EPA did not have a
nondiscretionary duty to take amgtion with respect to the docemt at the heart of this case
(“the 2009 Document”) because New Hampshire maidadopted it as a provision of state law;
and (2) that the Clean Water Act did not impam the EPA a nondiscretionary duty to allow
public participation wh respect to the 2009 Document. leOp. [ECF No. 17] 10-11, 16-17.
Plaintiffs do not argue that New Hampshire bexce adopted the 2009 Document as a provision
of state law, a dispositive fact in itself on the first claim, and whether the EPA has a
nondiscretionary duty to allow public participatioias determined by this Court as a matter of
statutory construction. Id. In other words, ptdfa could not have alleged any additional facts
“consistent with the challengegaleading” that would change thi@ourt’s legal analysis of the
requirements of the CWA. Firestone, 76 F.3d219. Hence, argues the EPA, plaintiffs’ claims
were properly dismissed with prejudice because amendment would have been futile. Id. The

Court agrees with the EPA on this point—so far as it goes.



The EPA, however, does not offer any argutrtbat dismissal of the case as a whole
with prejudice was propgeits arguments focus on the pragiyi of dismissing the two specific
claims with prejudice. Defs.” Suppl. Br. [ECFON26] 3. And Plaintiffs seek not only to allege
additional facts but also to add additional claitngheir complaint. Bl’ Mot. [ECF No. 19].
Specifically, plaintiffs wish tassert claims that the EPA’srn=ideration of the 2009 Document
in its section 303(d) listig and approval process \ateéd the APA. Id. Platiffs aver that the
new APA claims they seek to assert are viasen without the new facts they seek to plead.
Pls.” Suppl. Br. [ECF No. 25] 10.

This case, then, is somewhat unusual. When a court dismisses both claims of a complaint,
it would be unorthodox to dismiss the claims bat the complaint itself, which no longer seeks
any relief. But here, this Court explicitly recognized possibly viable alternative claims when
dismissing plaintiffs’ claims, and yet it disssied the complaint witpbrejudice. Without the
suggestion of alternative claims, it may haweib entirely reasonable to dismiss the whole
complaint (because of the dismissal of bothurds of the complaint), and to do so with
prejudice—but an explanation, thaaintiffs could not possibly plead additional facts to cure the
dismissed claims, should have been provided. Bechuse the Court did suggest an alternative
legal theory based on the facts pled, plaintitfi®uld have been permitted to test that theory.
Courts routinely permit (under Rulies(a)(2)) plaintiffs to assedlternative legal theories based
on the same facts giving rise to the complaank] hence these plaintiffs should be permitted to
add their APA claims to their complaint. See HRdCiv. P. 15(a)(2) (courts “should freely give
leave [to amend] when justice sequires”). It was error, then, to dismiss plaintiffs’ complaint

with prejudice. Indeed, the Supreme Court heldimilar circumstances that it was error to deny



a motion to vacate a judgment to amend a complehen “the amendment would have done no
more than state an altative theory for recovery.” Foman, 371 U.S. at 182.

To hold otherwise would be to ignore thespibly preclusive effect of this Court’s
judgment. Plaintiffs’ proposed APA claims couklhsonably be characterized as arising out of
the same transaction or occumenas plaintiffs’ other clainfsand as a result, if this Court’s
dismissal with prejudice were ttand, plaintiffs could be ecluded from asserting the APA

claims in a new action. See, e.g., Kreme€kem. Constr. Corp., 456 U.S. 461, 481 n.22 (1982)

(“Res judicata has recently been taken to bar claims arising from the same transaction even if
brought under different statut®s(citations omitted). Where new claims based on the same
transaction or occurrence would be futile, it wbuabt be error to prohibthe assertion of those

claims and thereby potentiallygmude them. See, e.qg., Rollif§3 F.3d at 130-31. And where

a plaintiff seeks to assert new claims not basmethe same transaction or occurrence, rejecting
amendment and requiring the pl#into file a new complaint might be appropriate because of
the lack of apparent preclusi concerns. Here, however, tBeurt has already recognized the

(potential) viability of plaintiffs’ new claims, wbh appear to be consistent with the events
giving rise to plaintiffs’ initial claims, ad the EPA does not argue that permitting the APA

claims would be futilé.

% The Court does not, howes decide that issue.

% According to plaintiffs, “thenew facts were added to providere detail and clarity to
the APA claim or, at most, fill in gaps in tipeevious complaint.” Defs.” Suppl. Br. [ECF No.
26] 11. The Court agrees. The néaets, on close examination, @iost provide more factual
detail regarding previously alleged events, imsaases to boost the viability of the APA claim.
To the extent plaintiffs seek to plead additiofadts, those facts must be consistent with their
original complaint._Fireston&;6 F.3d at 1209. But because th@w claim is itself consistent
with the challenged pleading, using the newnalto bootstrap new facts supporting that claim
into the amended complaint is not inheremghpblematic, even though those new facts would



The Court also erred by not “eguately explain[ing], in ¢jht of the standard set in
Firestone,” why it dismissedith prejudice._Belizan, 434 F.3d at 580. No explanation for the
dismissal with prejudice app&ain the Court’s opinion. Parti@dy in light of the Court’s
suggestion that plaintiffs should have brough®2&®A claim, this was error. Taken together, the
related errors of dismissing with prejudice and of failing to explain traigsal with prejudice
constitute “clear error” under Ru59(e). Hence, the Court wittopen the judgment for the
limited purpose of allowing plaintiffs to ameé their complaint by adding the APA claims. As
plaintiffs have met the strictestandard under Rule 59(e),eth have also met the liberal
amendment standard under Rdl®&a)(2), and the Coumill allow plaintiffs to amend their
complaint to add the additional claims containethemamended complaint attached to their Rule
59(e) motion. To be clear, the Court does notudisiits previous judgnmd that the claims
asserted by plaintiffs in theiritral complaint, Counts | and Il, ardismissed witlprejudice: “the
allegation of other facts consistent with tbleallenged pleading could not possibly cure the
deficienc[ies]” in those clais. Firestone, 76 F.3d at 1209.

Although the Court will granplaintiffs’ motions under Ruke59 and 15, the result here
relies substantially on two factifie Court’s suggestion in its eariopinion that @intiffs bring
an APA claim and the Court’s ifare to explain why it disnsised the action with prejudice.
Absent those facts, the Courkdly would not grant plaintiffsmotions, for the simple reason
that plaintiffs should have asserted the APAirok earlier. Under Rulé5(a), plaintiffs were
permitted to amend their complaint once as a mafteourse at any time before a responsive

pleading was filed (and beforeetltase was dismissed). A motitmmdismiss is not ordinarily

not have changed the Court’s analysis of theipusly asserted claims. Thus, the Court will also
permit plaintiffs to include the new facts in their amended complaint.



considered a responsiydeading under Rule 15(a), so pl#iis could have amended their

complaint as of right before the Court’s dgon on the motion. See Confederate Mem’l Ass’n,

Inc., v. Hines, 995 F.2d 295, 299 (D.C. Cir. 1993). Plaintiffs did not do so.

Some courts have noted that “plaintiff[sjhc@t resuscitate [their] case post-dismissal by
[filing a Rule 59(e) motion] alleging facts or leghkories that were available to [them] at the
inception of the case,” or “that could haveebh raised prior to the entry of judgment.”

Niedermeier v. Office of Max S. Baucus, 153 F. Supp. 2d 23, 28 (D.D.C. 2001); Burlington Ins.

Co. v. Okie Dokie Inc., 439 F. Supp. 2d 124, 128X &. 2006) (Rule 59(e) is not “a vehicle for

presenting theories or arguments that couldehbeen advanced earlie (citing Kattan v.

District of Columbia, 995 F.2d 274, 276 (D.Cir. 1993)));_but see Foman, 371 U.S. at 182

(reopening judgment for plaintiffsgerting alternative legal theooy amendment). It is true that
the Federal Rules of Civil Procedure were motended to penalize parties for pleading
deficiencies; pleading is not a “game of skilWwhich one misstep by counsel may be decisive to

the outcome.” Foman, 371 U.& 181-82 (quoting Conley v. Gibson, 355 U.S. 41, 48 (1957)).

Yet “[tlhe Rules themselves provide that theg & be construed to secure the just, speedy, and
inexpensive determination of every action.”nfran, 371 U.S. at 182 (internal quotation marks
omitted). Here, plaintiffs did not make one missep two: initially failing to plead the claims
they now wish to add, and then not adding ¢hoims after defendants filed their motion to
dismiss but before this Court ruled upon it. Defeation of this action cannot now be described
as either speedy or inexpensivedglaintiffs ultimately bear r@snsibility for that. In this case,
plaintiffs are fortunate that the Court identifige: (possibly) proper claito assert for them, for

if it had not, plaintiffs may not hauwanely filed this Rule 59(e) motion.



CONCLUSION

Upon consideration of plaintiffs’ motions, tharties’ briefing, applicable law, and the
entire record hereinpa for the reasons exptead above, it is hereby

ORDERED that [19] plaintiffs’ motion to alteor amend [18] the judgment under Rule
59(e) is herebsRANTED for the limited purpose of permitting plaintiffs to amend their
complaint; it is further

ORDERED that [19] plaintiffs’ motion for leavéo file an amended complaint is hereby
GRANTED:; it is further

ORDERED that the Clerk shall promptly file [19-Ahd the attached exhibits in this case
as plaintiffs’ amended complaint; it is further

ORDERED that Counts | and Il of plaiifts’ amended complaint remaDISMISSED
WITH PREJUDICE ; it is further

ORDERED that defendants shall file their answer or otherwise respond to the amended
complaint by not later than December 16, 2013; and it is further

ORDERED that a status conference in thisttaais scheduled for January 24, 2014 at
9:00 am.

SO ORDERED.

/sl

JOHN D. BATES
United States District Judge

Dated: November 15, 2013
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