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MEMORANDUM OPINION

The North Fork Rancheria of Mono Indiaftke “North Fork Tribe”) a federally
recognized American Indian tribe, plans to constagasineresort complexvith agaming floor
offering up to 2,500 gaming devicesix bars, three restaurants, a fiemant food couyta 200
room hotel tower, and,500 parking spaces a 305.4%cre parcel of land located imadera
County, Californig“Madera Site”) The casino will undoubtedly have a significant impact on
the people and the land in that countith the hope that it will benefit economically the Indian
tribe undertaking itslevelopment The plaintiffsareresidents of Madera Countghemently
opposed tahe casino’sonstruction. To stop the casino from coming to fruitiohety have
initiated both state and federal litigation as wels&gewide political efforteverthe last seven
plus yearssetting, in their own words, “high legahd political hurdle$ This case is one of
those effortgo halt the North Fork Tribe’s casino developmewthile the plaintiffs’ many
concerns about the impending casino developrentinderstandabléhe law is not on their

side.



Here,six plaintiffs, Stand Up for California!, Randall Brannon, Madera Ministerial
Association, Susan Stjerne, First Assembly of Gddhdera and Dennis Sylvester (collectively,
“Stand Up”) and the plaintiff Picayune Rancheria of the Chukchansi Indians (“Picayibes
or “Picayune’), bring this consolidated acti@ygainst the defendants United States Department
of the Interior (“DOI”), Sally Jewellin her official capacity as Secretary of the United States
Department of the Interior (“SecretaryBureau of Indian Affas (“BIA”), and Lawrence
Roberts, in his official capacity as Assistant Secretary of Indlifairs,* (collectively, ‘federal
defendanty, and theintervenordefendantNorth ForkTribe, challenging collectively,three
separate but related deoiss of theSecretary regarding tidadera Siteunderfive separate
laws, namely: the Administrative Procedure Act (“APA”), 5 U.S.C588,et seq.the Indian
Reorganization Act (“IRA”), 25 U.S.C. 8461, et seq. the Indian Gaming Regulatory Act
("IGRA”), 25 U.S.C. 882701,et seq.the National Environmental Policy Act (“NEPA”), 42
U.S.C. §884321,et seqg. and the Clean Air Act (“CAA"), 42 U.S.C. § 750&eegenerallyThird
Amended Compl. (“TAC”), ECF No. 103; Picayune’s Compl., Case Navi2071, ECF No. 1.

The first decision, made in September 2Qdursuant to the IGRA, 25 U.S.C. §
2719(b)(1)(A), determined that the North Fork Tribe would be pemitteeonduct gaming on
the Madera Be. SeegenerallyBUREAU OFINDIAN AFFAIRS, Record of Decision, Seceetal
Determination Pursuant to the IGRA for the 305/9%9e Madera Site in Madera County,
California, for the North Fork Rancheria of Mono Indians (Sept0112(“IGRA ROD”), Jt.

App. at 14431537 ECF Na. 128810 -9.2 The second decision, made in November 2012

! During the pendency of this lawsuit, Sally Jewell succeeded&brSalazar as DOI's Secretary and

Lawrence Roberts succeeded Kevin Washburn as Assistant SecretarpofAffdirs. Consequently, Ms. Jewell is
automatically substituted in place of Mr. Salazar and Mr. Roberts is automaticalijiget in place of Mr.
Washburn as named parties to this acti®aeFeD. R. Civ. P.25(d).

2 The over 42,00(ppage administrative record (“AR”) in this case was filed in four parist, Fine original

AR wasfiled on April 26, 2013 with the Clerk of the Court on two DVX¥eelodging AR, ECF No. 51; AR

Index, ECF No. 150. Second, on May 5, 2014, the AR was supplemented, treat 8D was filed with the
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pursuant to the IRA, 25 U.S.C. § 465, approved dddeust application submitted by the North
Fork Tribe, whereby the United States would acquire the Madera Site ta imoicuist for the
benefit of the North Fork TribeSeegenerallyBUREAU OFINDIAN AFFAIRS, Record of Decision,
Trust Acquisition of the 305.48cre Madera site in Madera County, California, for the North
Fork Rancheria of Mono Indians (Nov. 26, 2012) (“IRA ROD”), Jt. Apd6i1-79 ECF Na.
128-9to-10. The Court previously addressed these agencydecisions irdenyinga motion

for apreliminary injunction brought by the Stand Up plaintiffs in Jap2&13. See Stand Up
for California! v. U.S. Dep’t of Interio(Stand Up 1) 919 F. Supp.2d 51, 54 (D.D.C. 2013). The
third decision, made in October 2Q&®er this Court’sddenial ofthe preliminary injunction, is

the Secretary’'sonactionwith respect toand publication in th€&ederal Registeof, a “Tribal
State Compact” between the North Fork Tribe and the State of Califamizhh compact is
required under the IGRA, 25 U.S.C. § 2710(d)(1)(C), to condass ¢ll gaming on Indian

lands. SeeTAC |1 10305, 115

Clerk of the Court.SeeNotice Filing Suppl. AR, ECINo. 83; Suppl. AR Index, ECF No. 151. On or about
November 3, 2014, the AR was supplemented a third time with documentsipgrtaithe “deemed approval of

the North Fork Compact,” and these supplemental documents werdehbck the Case Managemergffilonic
Case Files system (“CM/ECF"5eeCorrected Notice Filing Suppl. AR, ECF No. 98; AR Deemed Approval North
Fork Compact Index, ECF No. 98 Third AR, ECF Nos. 98 to 985. Lastly, on November 7, 2014, the Court
granted leave to the defendardsatid two additional, missing documents to the AR and these documeats wer
docketed on CM/ECFSeeMinute Order (Nov. 7, 2014) (granting Consent Mot. Leave File Suppl. AR, ECF No
99); Fourth AR, ECF No. 100. In accordance with local rules, sincedh@ris so voluminous, the parties filed a
Joint Appendix (“Jt. App.”) containing copies of those portions of the A&l @r otherwise relied upon for the
pending motionsSeel CvR 7(n); Notice Filing Jt. App., ECF No. 123. The 24&ge Joint Appendiis docketed

in 72 separate docket entriseeECF Nos. 124130 (with attachments), and supplemented with 62 additional pages
(“Suppl. Jt. App.”) docketed separatedgeECF Nos. 134, 134. Compounding the difficulty for the Court to
locate and refer treelevant documents in the voluminous record, the parties’ papets &t to the Joint Appendix
and/or Supplemental Joint Appendix, but rather refer only to Béaesped document numbers in the fpart,

over 42,006page AR. For ease of referentepughout this Memorandum Opinion, citations to documents in the
AR include the name of the document, the page numbers of thé\ppiendix or Supplemental Joint Appendix on
which the document appears, and the corresponding docket numbers. \Gbeaueent is part of the AR but not
included in the Joint Appendix, the Batsiamped number is cited. Accordingly, to facilitate public access to
portions of the AR relied upon for the Court’s reasoning, the partidseaeby orderedyithin 30 days of entrpf

the order, jointly to supplement the appendices with the documaetits @ages of documents cited in this
Memorandum Opinion that were not included in the joint appesdice



Pending before the Court amur crossmotions for summary judgmefiled by all of the
parties: (1the Stand Upplaintiffs’ motion for summary judgmef(tPls.’ Mot.”), ECF No. 106;
(2) the plaintiff Picayune Tribes motion for summary judgment, ECF No. 108;t(®)
intervenordefendantNorth ForkTribe's crossmotionfor summary judgment, ECF No. 111; and
(4) the federal defendants’ cres®tion for summary judgment, ECF 8ld.12,114. For the
reasons detailed below, the plaintiffs’ motions are denied, and theddefts’ motions are
grantedin part and denied in parbut to the extent summary judgmeéntenied to the
defendants onertain claims, those claims are dismis$ed
l. BACKGROUND

The factual and procedural background in this case is laid out irdeoaisie detail in
this Court’s previous Memorandum Opinions denying the Stand Up plaintiffisest for a
preliminary injunctionStand Upl, 919 F. Supp. 2d at 581, and granting in part and denying in
part the Stand Up plaintiffs’ motion to compel supplementationesdédministrative record
Stand Up forCalifornia! v. U.S. Dep'’t of Interior (Stand Up JIY1 F. Supp. 3d 109, 1424
(D.D.C. 2014). Sincéhoserulings, however, several events haeeurred with implicatiosfor
the pending motionsncluding the filing of a third operative amended complamection of the
Tribal-State Compact by California votecsurt decisions in concurrefgderal and state
litigation, and the recent issuance of binding precedent by the D.C. Cifduis, the Court now
draws fromits earlier Memorandum Opinions apdovides an updated, comprehensive

backgroundor consideration of the parties’ arguments

s The parties have requested oral argument on the pending motionsgmihgisufficiency of the parties’
extensive written submissions, this request is derfsedl CvR 7(f) (stating allowance of oral hearing is “within
the discretion of the court”).



A. HISTORY AND CURRENT STATUS OF THE NORTH FORK TRIBE

The North Fork Tribe is a federallgamgnized American Indian tripeeelndian Entities
Recognized and Eligiblem Receive Services From the United States Bureau of Indian Affairs,
81 Fed. Reg. 26,826, 26,829 (May 4, 2016) (listing “Northfork RanchéN&no Indians of
California”), “consist[ing] of the modern descendants of Mamaidns using and occupying
landsnear and in the San Joaquin Valfelyetter from Larry Echo Hawk, AssEec’y of Indian
Affairs, to Jerry Brown, Governor of Cal. (Sept. 1, 204t12, Jt. App. at 13911392, ,ECF No.
128-7, as well asthe adjacent Sierra Nevada foothildGRA ROD at 56.

ManyNorth Fork Tribecitizens trace their ancestry to an American settler named Joe
Kinsman and his Mono Indian wife, “who settieldng the Fresno River in 1848t a time when
“[a]ll of the settlements were in the foothillSIGRA ROD at 55-56 (quotationsomitted)
According to a&contemporaneousederagovernment observethe Mono Indiangienerally
inhabited “the higher mountains” during that time period and would ‘@@iasionally the plains
and watercourses for the purposeshunting and fishing.”ld. at 56 (quotationomitted).

Accounts from ancestors of the North Fork Tribe describe the UnigdsSnilitary’s
efforts in the 1850s to force them and other Indian groups outiohthraes in the Sierra
Nevada foothillswhich were rich in resources and could be mined for gBkekGAYLEN D.

LEE, WALKING WHEREWE LIVED: MEMOIRS OF AMONO INDIAN FAMILY 45-75 (Univ. of Okla.
Press 1998) (“Lee Memoir”), Jt. App. at B3—111 ECF No. 1241. North Fork Indians, along
with other Indian groups who lived in the mountains, scattered and hiddesrsdiurned their
settlementsid. at 5762, until soldiers ultimately retreated to Camp Barbour, where they signed
a treaty with “friendly’ Indians,’id. at 6263. This treaty, th€amp Barbour Treaty of 1851,
purported to establish an Indian reservation in the San Joaquiry Yalle number of named

tribes including the monaor wild portion of the tribes . . . which are still out in the mountains
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Id. at 63 (emphasis in origihaTreaty with the Howechees, Etc., 18%pr. 29, 1851), 4

INDIAN AFFAIRS. LAWS AND TREATIES 1085, 1087 (Charles J. Kappler ed., Gov't Printing Office
1929)(“Camp Barbour Treaty))Art. 4, Suppl.Jt. App. at55, 58,ECF No. 1341. The United
States ulmately refused to ratify the Treaty, however, and it “never becamdylegtactive.”
IGRA ROD at 57. Instead, “Congress passed a separate statute whiaghedjfectinguished
Indian title to land throughout the State of California by 18%8/ifgythe ancestors of the [North
Fork] Tribe, and all other California Indians, landlessithout legal rights to their homelands
and without formal reservations!d.

In 1916,pursuant tappropriations acts authorizing the Secretary to purchase land in
California for IndiansseeAct of May 18, 1916, ch. 125,3 39 Stat. 62AR at
NF_AR_0001034, 1042he DOI purchased what became the North Fork Rancloernaprised
of 80 acres of landear the town of North Forkor the use and benefit approximately 200
landless Indians lienging to the North Fork bantletter from John T. Terrell, Special Indian
Agent, to Comm’indian Affairs (Apr. 4, 1916) (“Terrell Letter”) at AR atNF_AR_0001029
Lipps-Michaels Survey of Landless Nonreservation Indians of@ala 19191920 (July 15,
1920) (“LippsMichaels Survey”) at 50, Jt. App. at 1607, ECF No.-228ce Stand Up B19 F.
Supp. 2d at 68The land, which was “poorly located][,] . . . absolutely worthies a place to
build homes on” and “lack[ed] . . . water for [both] domestic purposes andrigation,”was
essentially uninhabitable. Lippichaels Survey at 50Nonethelessas of June 1935, at least
six adult Indians lived on the North Fork Rancheria were eligible to participate anfederal,
statutorilyrequiredelection held there by the Secretary, pursua@dction 18 of the then
recently enacted IRAIRA ROD at 55 Theodore H. Haas, Ten Years of Tribal Government

Under I.R.A. (1947) (“Haas Report”) at 15, Jt. App. at 224G7,ECF N0.129-9 Four of the



six Indians voted to reject the application of the IRA to the Naotlk Rancherian the election,
the repercussions afhich are discussed in detaihfra, in Partlll.D.2, 3.a

In 1958,Congress passed the California Rancheria(&RA") , which, “in keeping with
the thenpopular policy of assimilating Native Americans into Americanetyci. . . authorized
the Secretary to terminate the federal trust relationship with $&afornia tribes . . . and to
transfer tribal landsém federal trust ownership to individual fee ownershiprhador Cty. v.
Salazar 640 F.3d 373, 375 (D.C. Cir. 2011) (citing Act of Aug. 18, 1958, Pub. L. N6785
72 Stat. 619).0n February 18, 1966, pursuant to the CRA, the Secretary issoédein the
Federal Registeproviding that “[t]itle to the land on the North Fork . . . Ranchg¢haf passed
from the U.S. Government under the distribution plan[] approved 2@r1960 . . . .'to one
individual Indian, Mrs. Susan Johnsdnwho was atthe time, 92 years oldérn on March 8,
1874). Notice of Termination of Federal Supervision OReoperty and Individual Members, 31
Fed. Reg. 2,911 (Feb. 18, 1968yed. RegTermination Notice”) AR atNF_AR_0001061,
1062 available atPIs.” Mot.,Ex. 2, ECF N0.106-3.

Approximately seventeen years later, in a stipulated judgment emexdelderal
lawsuit,Hardwick v. United State®No. G79-1710SW (N.D. Cal. Aug. 3, 1983), the United
Statesjnter alia, agreed td'restore[] and confirm[]the Indian status of “all those persono
received any of the assets of [seventeen] rancherias,” including ttieFéok Rancheria,
“pursuant to thECRA].” Stip. Entry J. (“Hardwick Stip. J.") 1 1-3, Jt. App. at 5455-56,ECF
No. 1241. The United States further agretedrecognize the North Fork Tribe asladian
entityand to include the Tribe “on the Bureau of Indian Affairs FederaisRedist of
recognized tribal entities pursuant to 25 CFR, Section 83.6(b),"antiiement “to any of the

bendits or services provided or performed by the United States for Indibas] Bands,
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Communities or groups because of their status as Indian Tribesds,B2ommunities or groups.”
Id. T 4 Jt. App. at 5657 Lastly, in relevant parthe United States agreed that, within two
years, the recognized Indian “entit[y]” of the North Fork Rancheria cauntdnge to convey to
the United States [certain] commundwned lands . . . to be held in trust by the United States
for the benefit of [the] Tribe[], Banf[Communit[y] or group]] [of the North Fork Rancheria] . .
., authority for the acceptance of said conveyances being vested in tb&§eufrthe Interior
under section 5 of the Act of June 18, 1934, ‘The Indian Reorganizatigrd8 Stat. 985, 25
U.S.C. 8465 as amended by section 203 of the [ILCA] . . . and/or the equitadespaf this
court.” Id. § 7, Jt. App. at 5#58

A notice was subsequently published in the Federal Register na¢imog theHardwick
judgment, Restoration of Federal Status to 17 California Ranshédfided. Reg. 24,88June
11, 1984) and, in 1985, the DOI listed the “Northfork Rancheria of Mono Indr@alifornia”
as an “Indian Tribal Entit[y] Recognized and Eligible to Rec&gevices” from the BIA, Indian
Tribal Entities Recognized and Eligible to Receive Services, 50 Fed6Ré&§, 6,05(Feb. 13,
1985) available atPIs.” Mot., Ex. 3, ECF No. 108. The “Northfork Rancheria of Mono
Indians of California~i.e., theNorth Fork Tribe in this case-hasbeen listed as a recognized

tribe in the Federal Register ever since.

4 Paragraph 4 of thidardwick Stipulated Judgment provided, in full:
The Seretary of the Interior shall recognize the Indian Tribes, Bands, Caitigsuor groups of
the seventeen rancherias listed in paragraph 1 [including tile Nark Rancheria] as Indian
entities with the same status as they possessed prior to distributienassets of these
Rancherias under the California Rancheria Act, and said Tribess Baashmunities and groups
shall be included on the Bureau of Indian Affairs Federal Registerf listognized tribal entities
pursuant to 25 CFR, Section 83.6(Baid Tribes, Bands, Communities, or groups of Indians shall
be relieved from the application of section 11 of the California RaiacAet and shall be deemed
entitled to any of the benefits or services provided or performed by ftedBtates for Indian
Tribes, Bands, Communities or groups because of their status asTnbizs) Bands,
Communities or groups.

11



The North Fork Tribdormally established a modern tribal governmantl adopted a
tribal constitutionn 1996 and, todayonsistf over 1,75Ccitizens. IGRA ROD ab3; North
Fork Rancheria of Mono Indians Proposed Gaming Project StatusdJjMizay 29, 2007) at 1,
Jt. App. at 149, ECF Nd.24-1 TAC 1 25;North Fork’'s AnswelTAC { 25 ECF No. 104
According to the DOI's American Indian Population d&abor Force Reporh 201Q “more
than 16 percent of the Tribe’s potential labor force is unemploy€&RA ROD at 52.As “[t]he
Tribe has no sustained revenue stream that could be used to fund pragdamnsvide
assistance to Tribal memberdyetTrbe’s membership has a high poverty rate and is highly
reliant on Federal and Stajevernmerd for social servicesBUREAU OFINDIAN AFFAIRS, Final
Envtl. Impact Statement, North Fork Casino, North Fork RancheNéoab Indians Fe¢o-
Trust & Casino/Hotel Project (Feb. 2009) (“FEI) 1:10, Jt. App. at 204, 345, ECF Bld24
3, -6. Without the potential casino project, the Tribe’s only sources\wnue are government
and California Revenue Sharing Trust Fund grar@RA ROD at 53.

TheNorth Fork Rancherjdocated “approximately three miles east of the community of
North Fork,”is now held in trust by the United States for the benefit of iddai members of
the North Fork Tribe IGRA ROD at 9, 5354. Due to its locationdn environnentally sensitive
lands within the Sierra National Forest, . . . near Yosemite Natiank)'Rvith “difficult ”
accesmility by car the North Fork Rancheria “currently usedsolely] for residential
purposes. Id. at 61 seeid. at 10 (“[M]ost of theRancheria is undeveloped, with numerous and
varied biological resources present throughout,” except for “scatteredral residences.”).
While some land within the North Fork Rancheria is “technically eligiblegaming under the

IGRA,” much of it 5 not. Id. at 9.
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The United States also holastrust for the North Fork Triba 61.5acre tract of land
“located on a steep hillside . . . in the small town of North F&Cklifornia. Id. at 4, 54.This
tract was placed in trust for the Nofbrk Tribe by the U.S. Department of Housing and Urban
Development (*HUD”) and the BlAspecificallyfor “low income Indian housing, an endangered
species conservation reserve, and related’usésat 4. The tractcontains a community center
basic infastructurei(e., roads, water, sewer), ggfor nine singldamily homes, and the North
Fork Tribe’s “current government headquartersl” at 45, 54.

B. MADERA SITE

The Madera Site “is located in the eastern plains of the San Joaquin Vahey2:\i
miles of the Fresno River, . near the Sierra Nevada foothillgn unincorporated land in
southwest Madera County, CalifornilGRA ROD at 1, 55 Historically, the San Joaquin
Valley “floor was an area of intertribal use and occupancy, where neigbljaboriginal] bands
hunted large game, fished in the waters of the San Joaquin River, andselsraved access to
its resources during certain times of the yead.”at 56. Today, the Madera Site is fmadiately
adjacent and west of State Ro(B&R) 99, which provides regional access to the area” and is
largely “comprised of vacant agricultural langsich have never been developed” and “situated
at a distance from residential and other sensitive areas between the oalyetsvim the County,
Madera and Chowchilla,” approximately 7.6 miles north of the City of MadEBRA ROD at
1,9, 57 63 The Site is approximateB6 miles away from the North Fork Tribe’s HUD tract
and government headquarters, and 38 miles away from the unincorporatedrioty of North
Fork and the North Fork RancherilGRA ROD at 4-5, 54,83-84 Although citizens of the
North Fork Tribe live on the North Fork Rancherranearthe community of North Fork
“[s]eventythree percent of the adult citizens of the Tribelacated closer to the [Madera] Site

than to the [North Fork] Rancherid;a majority 62 percentof tribal citizens live withm 50
13



miles of theSite, and a substhal number of tribal citizens live within 25 miles of the Site.
IGRA ROD at 910, 52, 83-84.

C. ACTIONS UNDERLYING ADMINISTRATIVE DECISIONS

In order “to meet its need for economic development;ssdficiency, and self
governance, and to provide its quickly growing Tribal citizen popunatibh employment,
educational opportunities andtarally needed social services,” the North Fork Triizs sought
to construct and operadggaming establishment on the Madera Site. IGRA ROB-2t $ince
the Madera Site is nainthe North Fork Tribe’s reservatiorhe process to achieve this goal is
long and arduouslt requires,nter alia, in no certainorder, (1) acquisition of the Madera Site in
federal trust on behalf of the North Fork Tribe; (Zexretariatwo-part determinatiothat a
casino on the Madera Site would be in the best interekeadfribe and not detrimental to the
surrounding community; (3he Governor of California’s concurrence in the Secretarialgarn
determination(4) compliance with statutory and regulatory requirements of the NEBAhan
CAA; and(b) eithera TribalState compact between the North Forkb&rand the State of
California approved by the Secretary, or, in certain circumstances, procedures pdelsgribe
Secretary that are consistent watlproposed Tribabtate compacind other laws

As part of his processn March 2005, th&lorth Fork Tribesubmitted a fe¢o-trust
application to the BlArequesfing] that the BIA issue a Secretarial Determination and transfer
the [Madera Site] into Federal trust for the Tribe to conduct tribal govent gamig,” pursuant
to the IRA and the IGRAId. at 2 11 Over fourmonths before this formal request was
submittedthe BIA published a atice in theFederal Registeannouncing its intent to prepare an
Environmental Impact Statement (“EIS”) pursuant to the NEPA, 423J&4332(2)(C), which
requires the development of such statemasfsart otertain major Federal actiorfsy the

North Fork Tribe’s proposed trust acquisition of the Madera SteNotice of Intent to Prepare
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anEnvtl. Impact Statement for the North Fork Rancheria’s Proposed Trustskemuii69 Fed.
Reg. 62,721 (Oct. 27, 200AR atNF_AR_0001336 This notice provided the opportunior
one monthuntil November 26, 20040r public comment “on the scope and implementation of
this proposal Id. The“scoping” comment period was later extendedan additional six
months,until May 6, 2005.SeeNotice of Intent to Prepare &nvtl. Impact Study for North
Fork’s Project,70 Fed Reg. 17,461 (Apr. 6, 2005AR atNF_AR_0001337.

In February 2008, the DQ@iistributeda Draft Environmental Impact Statement (“DEIS”)
regarding the proposed acquisition of the Madera“®itEederal, tribal, state, and local
agencies and other interested parties for-dadbreview and comment periodlGRA ROD at
3; see alsdraft Envtl. Impact Statement for the North Fork Rancheria’s Proposed 305 Acre
Trust Acquisition, 73 Fed. Reg,898 8,899(Feb. 15, 2008), NF_AR_00013380° (providing
notice that “[w]ritten comments on the scope and implementationsgptbposal must arrive by
March 31, 2008”) During the public comment period, the BIA receivedtaltof 331 comment
letters, andtonducted a public hearing on March 12, 2008, at which 101 individuals sBeke.
IGRA ROD at 3-4; FEIS apps. ol. IV, app. Y, Commentsat 7-1Q AR atNF_AR_0034984
34990-93listing commenters at public hearimy)Following the public comment periaxh the
DEIS, on August 62010,the BIA published a notice in tliederal Registeannouncing its
intent to submit a Final Environmental Impact Statement (“FEIStheEPA SeeFinal Envtl.
Impact Statement for the North Fork Rancheria’s Proposed8@5Trust Acquisition, 75 Fed.

Reg. 47,621 (Aug. 6, 2010AR atNF_AR_0039003-04This notice also provided 30 days

5 The plaintiffs and their representatives were responsible formtheats, either written during the
comment period or spoken at the public hearing, including three comm@anteepresentatives of the Chukchansi
Gold Resort and Casino, which is owned and operated by the plaingiffuPie Tribe.Seed. at 2-11.
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within which to comment on the FEIS and stated that the FEIS waslp@ailable in a
number of locations, including onlin&ee idat 47,62122.

On September 1, 2011, after the FEIS had been publigiezdAssistant Secretary of
Indian Affairs, Larry Echo Hawk, is®d a Record of DecisidhfROD”) under the IGRA
("IGRA ROD"), making a“two-part determinatiohand concludinghat “Alternative A,” the
North Fork Tribe’s proposed gaming facilityhich involvedthe development of “an
approximately 247,182 square foot casino” and “a2@0n hotel’ on the Madera Siteas the
“Preferred Alternative.”IGRA ROD at 1 24-25, 89° Alternative A the proposed casinmas
chosen from among five alternatives because it “will best meet thegaiand need for the
Proposed Action, in promoting the lotgrm economic selfufficiency, selHdetermination and
selfgovernment of th@North Fork] Tribe.” 1d. at 24-25;see also idat 87—-89. In reaching this
conclusion, the Secretafyrther foundthat, under 25 C.F.R. Part 29Alternative A was “in the
best interest of the [North Fork] Tribe anddiszens” and “would not result in detrimental
impact on the surrounding communityld. at 83, 85. The Secretary’s conclusions in tligRA
ROD were supported by an analysis of the alternative actions; considerbthe factors laid
out in 25 C.F.R. Part 29%vhich the Secretary is required to consigeg{economic impacts of
development, impacts on the surrounding communityohisl connection to the landnd the
mitigation measures that would be taken to lessen any potentiaiveaggtacts on the
surrounding community and others outside that commuige idat4—89. Generally, the
IGRA ROD statedhat the Secretary’s decision was basedrdar alia, “thorough review and

consideration of the [North Fork] Tribe’s f¢e-trust application and ateriak submittedhere

6 Although the IGRA ROD was authored by the Assistant Secretary fonlidfiairs, the Court will refer to
the decision as that of the “Secretary,” as that term is defink&RA regulations: “the Secretary of the Interior or
authorized representative.” 25 C.F.R®.2.
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within; . . .the DEIS; the FEIS; the administrative record; and comments receivedheo
public, Federal, state, and local governmental agencies; and pitetftected Indian tribes.”
Id. at 1

A year afterthe publication d the IGRA ROD, inAugust 2012, the North Fork Trilzand
Governor of California Edmuntlerry” Brown executed a Tribabtate Compact (“Compact”),
witnessed by California’thenSecretary of State (“California Secretary”), Debra Bowen.
Tribal-State Compact Between the State of California and the North Fork Ranchbstono
Indians of CalifornigAug. 31, 2012)“Tribal-State Compact”) at 111f. App. at 22242343
ECF No0.130-4 -5. Governor Brown also concurréalthe Secretarg cetermination to place
the Madera Site in trust for the North Fork Trilsgeel etter from Jerry Brown to Kenneth
Salazay Sec'’y, U.S. Dep'’t of the InteridAug. 30, 2012)“Concurrence Letter"at -2, Jt. App.
at 160302 ECF No. 128.

On November 26,@212,thenAssistant Secretarfpr Indian Affairs, Kevin Washburn,
issued &ROD under the IRA (“IRA ROD”)approvingthe North Fork Tribe’s fego-trust
application forthe proposed casino, “Alternative”&n the Madera SiteSeelRA ROD at 63.'
This ROD announced that “tlireferred Alternative to be implemented” is “Alternative A
consisting of thecquisitionof trust title to the805.49acre[Maderd site,” construction of a
“casinoresort complex”’including “an approximately247,180 squareobt casing 200room
hotel,ancillary infrastructure, and mitigation measures presented the FEIS.” Id. at 1-2.
Similarly to the decision nige under the IGRA, the IRA ROD determined tiiag Preferred
Alternative would“best medt the purpose and needlthe Tribe and the BIA while preserving

the natural resources of the Madera [S]idg™ promofing] the longterm economiwitality, sel+

7 The Court will similarly refer to the IRA ROD as that bét*Secretary,” as that term is defined in IRA
regulations: “the Secretary of the Interior or authorized representaftd C.F.R. 851.2(a).
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sufficiency, seldetermination and seffovernance of the [North Fork] Tribeld. at 1, 25-26.
Likewise,the IRA ROD analyzed alternative actiorexpvironmetal impacts and public
commentsand nitigation measures to be takere id.at4-52;andsummarized the Secretary’s
consideration of the factors outlined in 25 C.F.R. Part 151, imgjueh analysis ahe
Secretary’s authority for the aagition underthe IRA,25 U.S.C. §65,see id.at53-61.

Shortly aftertheissuance of theRA ROD, the Secretary announced thecision to
acquire the Madera Site by publishing a notice irRgeral Registeon December 3, 2012.
Seeland Acquisitiors; North Fork Rancheria of Mono Indians of California, 77 Fed. Reg.
71,611 (Dec. 3, 2012).

D. COMMENCEMENT OF INSTANT LAWSUIT

As discussed istand Up ) the plaintiffs in this consolidated action consist of two
distinct groups. The first group, the Stand Up plaintiffs, camsivarious individual citizens
and community organizations located in and around Madera, CalifofrA@&.q{ 5-10. The
other goup, thePicayune Tribe, is a federallgcognized Indian Tribe located in Madera County
that operates eass Il gaming facility called the Chukchansi Gold Resort and Gasints
reservation lands, which are located approximately 30 miles from délder&1Site. Picayune’s

Compl. 1 5® The twogroups of plaintiffsiled suit separatelyn December 2012 challenging the

8 There are differing accounts of exactly how far the PicayuneSrdgaming facility is from the Madera
Site. See, e.g.TAC 1 37 (“The Picayune [Tribe] . . . conducts a legal tribal ganegadion on its historical and
traditional lands which are approximately 39 miles fromGhsino Parcel.”). Here, the Court cites to the
allegations of the Picayune Tepas set forth in its Complaint. In its briefing papers, the Pieayube asserts that
“the Madera Site sits 26.4 miles from the Picayune Rancheria.” Picayuneis3dgp. Mot. Summ. J.
(“Picayune’s Mem.”) at 5, 18, ECF No. 108 Notably, in the case of this litigation, the Picayune Tribe’s gaming
facility was apparently ordered closed by the National Indian @ga@ommission (“NIGC”), on October 14, 2014,
for various regulatory violationsSeelntervenor North Fork’s Mem. Supp. Mot. Summ. J. & Opp’n PIs.” Mots.
Summ. J. (“North Fork’s Mem.”) at-B & n.2, ECF No. 111 (citing California v. Picayune Rancheria of
Chukchansi IndiandNo. 14CV-1593 (E.D. Cal. Oct. 29, 2014)). It appears to have reopened, at leastatypo
however, as a result of a settlement agreement under certaira@omgrescribed in a permanent injunction order
issued by the United States District Court for the Eastern District of C&ifdbee California v. Picayune
Rancheria of Chukchansi Indigrndo. 14CV-1593, 205 WL 9304835 (E.D. Cal. Dec. 22, 2018ppealed No.
16-15096 (9th Cir. Jan. 22, 2016).
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two separate but relaté@RA and IRARODsregarding the Madera Sjtdiscusseduprain
Part I.C See Stand Up P19 F.Supp. 2d ab4-55; Compl, ECF No. 1Picayune’s ComplThe
cases were consolidated on January 9, 2@E&Minute Order (Jan. 9, 2013).

The Stand Up plaintiffs, who raised numerous claims under the APMR&ehe IGRA,
and the NEPAsoon thereatfter filed a rtion for a preliminary injunction to enjoin the
defendants from transferring the Madera Site into trust pendinfyties of the action on the
merits. Stand Up ] 919 F. Supp. 2d &4, 66;Pls.” Mot. Prelim. Inj., ECF No. 26The Court
denied the motimon January 29, 2018oncluding that the plaintiffs had not demonstrated a
likelihood of success on the merits of any of their clamns likelihood of irreparable harm that
would occur absent preliminary injunctive reliahd that the balance of etjas and public
interest weighed against grantisigchrelief. Stand Up | 919 F. Supp. 2d &6, 81,83-85.
Consequently, m February 5, 2013, the Madera Site was taken into trudtddiorth Fork
Tribe. SeeMem. & Order(Dec. 16, 2013f*Partial Remand Order’at 4, ECF No. 77The
initial administrative recor@’AR”) in this casevas lodged on April 26, 20135eelLodgingAR,
ECF No. 51.

E. PARTIAL REMAND AND SUBSEQUENT STATE AND AGENCY
ACTIONS

After thedenial ofpreliminary injunctie relief the Stand Up plainti6 amended their
complaint,on June 27, 201¥ter alia, to addclaimschallengingthe federal defendants
compliancewith certain portions of the CAA when “approving and supporting” the Neotk
Tribe’s feeto-trustapplication SeeFirst Amended Comp(“FAC”) 1Y 86-95(Fourth Claim for

Relief), ECF No. 56fartial Remand Ordext 1; see alsarAC 11 8398 (Fourth Claim for

° The defendants do not challenge the standing of the plaintiffs inctios gout the Court nonetheless
assured itself of jurisdiction i&tand Up | Seed919 F. Supp. 2d at 56 n.7.
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Relief). The plaintiffsalsoaddedallegations that the Governor of Californi&agust 2012
concurrence in the Secretary’'s tpart IGRA determination “is invalid.” FAC  65ee id.y 60
(“[I]n issuing his concurrence in the Secretary’s {part determination, the Governor of
California engaged in poliegnaking decisions that bound the statmstituting a legislative act
for which he lacked authority under California law, thereby renddha Governor’'s
concurrence and the Secretary’s action null and voise§ alsarAC 1 63, 68 (same)The
plaintiffs made the same allegations in a skatesuit againstinter alia, the State of California
thatis currently on appeal in CaliforngFifth District Court of Appeal, as discussiedra in
Part I.G.

Thesame dayhatthe plaintiffs amended their instant complathie California
Legislature ratified th&@ribal-StateCompact in California Assembly Bill No. 375eeAB-277
Tribal gaming: compact ratification (202®914), Bill History,CAL. LEGIS. INFO.,
http://leginfo.legislature.ca.gov/faces/billHistoryClient.xk2ll_id=201320140AB277 (last
visited Mar. 13, 2016)The bill wassubsequentlgpproved byGovernorBrown and filed with
California Secretary Bowen on July 3, 201SeeAssemb. Bill No.877,Ch. 51 (Cal. 2013)
(codified atCaL. Gov'T CoDE § 12012.25)Jt. App. at 222,ECF N0.130-4.

By letter datedluly 16,2013,California Secretary Bowen “forward[ed]” a copy of the
Compact and the state legislation “ratifying” the Compact to PaulatHaijrector of the
Office of Indian Gaming aheDOI. Letterfrom Debra Bowen to Paula Haduly 16, 2013
(“July 16, 2013 Transmittal Letter”) &t Jt. App. at 2199 ECF No0.130-1. The transmittal
letternoted that the state legislation would notdome*”effective’ until January 1, 2014, if at all

butthat Cdifornia Secretary Bowewas statutorily obligated, under California law, “to forward
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a copy of a compact upon receipt of the compact and the statute ratifyihdy it 1-21° The
transmittalletter cautionedhat, under the California Constitutiongthktatute had a “delayed
effective date [to] provide[] adequate time” for California citizenstboekercise [a state
constitutional] right to pursue a referendum process to approvesot’rigje statute or part of the
statute. July 16, 201BransmittalLetter at 1 seeCAL. CONST,, art. Il, 89 (referendum)id., art.
IV, 8 8(c)(1) (effective date of statutes)n this regardthetransmittal letter advised that,
pursuant to the State’s “constitutional authority,” a referenduasuore had len filed to
approve or reject the compact and that, if “the electorate rejects the’statifiying the
compact, “it is of no legal effect.July 16, 2013ransmittalLetterat 1-2. Without citation to
legal authoritythe letter opinedhat:
It is, of course, a question of federal law whether this act of forwarding to the
Secretary of the Interior a compact with a ratifying statute that is,thsioase,
subject to the referendum power, constitutes submitting the comithot the
meaning of 25 5.C. § 2710(d)(8)(C), and whether, prior to the exhaustion of the
referendum process, such a compact has been entered into by the State of
California within the meaning of 25 U.S.C. § 2710(d)(8)(A).
Id. at 2.
Under the IGRA, the type of gaming activities that the North Fork Tab&ssto
conduct, class Il gaming activities, may not be conducted on ltahas unlesdanter alia,
“conducted in conformance with a Trib&tate compact entered into by the Indian tribethat

is in effect’ 25 U.S.C8 2710(d)(1)(C) A Tribal-State compact “take[s] effect only when

notice of approval by the Secretary of such compact has been publishedSgcthtary in the

10 Indeed, California law provides that “[u]pon receipt of a statutyireg a tribatstate compact negotiated
and executed pursuant to subdivision (c), . . . the SecretargitefsBiall forward a copy of the executed corhpac
and the ratifying statute, if applicable, to the Secretary ditieeior for his or her review and approval, in
accordance with [25 U.S.C. § 2710(d)(8)CAL. Gov' T CoDE § 12012.25(f). California law further instructs that
compacts, such as the one in this case, are “ratified by a sigpoteed by each house of the Legislature, a
majority of the members thereof concurring, and signed by the Goventess the statute contains implementing
or other provisions requiring a supermajority vote, incwttase the statute shall be approved in the manner
required by the [California] Constitutiontd. 8§ 12012.25(c).
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Federal Register.’ld. 8 2710(d)(3)(B).When a TribalState compact is submittéal the
Secetary for approval, the Secretary “has three choices[:]” (1) the Sechetayyapprove the
compact,”id. 8 2710(d)(8)(A); (2) the Secretary “may disapprove the compact nibutfat
violates IGRA or other federal law or trust obligatiods.8 2710(d(8)(B);” or (3) the Secretary
“may choose to do nothing, in which case the compact is deemed apprevddraffive days
‘but only to the extent the compact is consistent with the provistd&RA, id. §
2710(d)(8)(C).” Amador Cty,. 640 F3dat377. Here in response to California Secretary
Bowen’'s“forwarding” of the Compact, the Secretary took no action.

Meanwhile in light of theplaintiffs’ addedCAA claims, the federal defendamexjuested
that the instanaction be stayed and partially remand@dthe limited purpose ddllowing them
to comply withcertainCAA notice requirementsSeeFed. Defs.” Mot. Stay Litig. & Partial
Remand at42, ECF No. 63Partial Remand Ordext 1, 3 On December 16, 2013)d Court
grantedthe federal defendantsiotion,remanding the caseithout vacatuof the administrative
action take to dateto allow the defendants to undertake the notice process retyi€AA
regulations.Partial Remand Ordet 8. This casavas sayed until May 5, 2014eeMinute
Order (Mar. 18, 2014), on which date a supplemeki®alvas filedwith documents that had been
“inadvertently omitted” from the first AR and “documents, commatians, and other materials
relating to the partial remaridseesupran.2.

During consideration ahe federal defendants’ motidor partial remanénd another
thenpending motiorby the plaintiffs seePls.” Mot. Compel Production Privilege Index &
Suppl.AR, ECF No. 58 (denied without prejuditelight of theCourt’'sPartial Remand Order
seeMinute Order (Dec. 16, 2013)) October 2013the TribalState Compaatvas deemed

approved by operation of lawnder 25 U.S.C. § 2710(d)(8)(Mecause the Secretary took no
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action. Notice of TribaiState Class Ill Gaing Compact taking effect, 7&#&. Reg62,649

(Oct. 22, 2013).The Secretaryas therstatutorily obligated to “publish in the Federal Register
notice of any TribaBtate compact that is approved, or considered to have been apprased
U.S.C. 82710(d)(8)(D) The Secretary published a notice in Besleral Registerupon which
noticethe Compacttook effect” See78 Fed. Regat 62,649.

Shortly thereafter, th&tand Up plaintiffs agaiamended their complairadding a new
claim challengingas arbitrary and capricious, the federal defendants’ third decisi@ttober
2013, to take no action to disapprove, within the statytatlowed period, the Tribebtate
Compact between the North Fork Tribe and the Statealbfio@hia, thereby allowig the
Compact to become effective upon the agency’s publication of the CompaeFeadéral
Register SeeSecond Amended Comgdlf 98-104 (Fifth Claim for Relief) ECF No.84.
Spedfically, the plaintiffs allegehat “[tjhe Secretary failed to disapprove a compact that has not
been validly entered into by the State of California” and inlsapdblished notice of the
approval in thd-ederal Registerld.  102;see alsar AC 1 99-105(Fifth Claim for Relief)

The Stand Up plaintiffalso moved to compel further supplementatd theAR, which motion
the Court partially granted on October 15, 20$4eStand Up I] 71 F. Supp. 3d at 114, 1,24
Pls.” Mot. Compel Suppl. AR & Compel Production Privilege Index, BOEF85. Accordingly,
on November 4 and 7, 2014, the federal defendants again, for the thifmuath times,
supplemented th&R. Seesupran.2; Corrected Notice Filing Suppl. AR, ECF No. 98;
Certification Suppl. AR, ECF No. 100.

On November 4, 2014, Garnia voters rejected the California Legislature’s approval of
the TribalState CompactSeeDebra Bowen, Statement of Vote, Nov. 4, 2014, General

Election, at 15http://elections.cdn.sos.ca.gov/sov/2@feheral/pdf/2014o0mpletesov.pdf (last
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visited Mar. 13, 2016)Official Voter Information GuideCal. General Election, Nov. 4, 2014, at
4045, 74, http://vigarchive.sos.ca.gov/2014/general/en/pdf/ (last visieed 13, 2016)

Approximately one month lateon December 3, 2014, the Stand Up plamtifed their
Third Amended Complaint, ECF No. 103, whishhow the operativecomplaintfor these
plaintiffs, addinganotherclaim for relief under théRA, theIGRA and the APAbased on the
referendumsee id 1 106-15 (Sixth Claim for Relief). Specifically, the plaintiffs allegpat,
due tothe referendum, the State and the North Fork Tribe have not entered nithaleSTate
compact permittinglass Il gaming andconsequenththe basis for the Secretary’s first two
decisiors in the IGRA ROD andhe IRA RODhas been removedd. 1 106-15*

The parties filed crossiotions for summary judgmerhe briefing for which took
almost six months from January until the end of May 2015 to comfietePIls.” Mem. Supp.
Mot. Summ. J(“Pls.” Mem.”), ECFNo. 1061 (filed January 9, 2015Ricayuné Mem. Supp.
Mot. Summ. J(*Picayune’s Mem.”) ECF No. 108L; North Fork’s Mem. Supp. Mot. Summ. J.
& Opp’n Pls.” Mots. Summ. J‘North Fork’s Mem.”), ECF No. 1111; United States’ Mem.
Supp. Mot. Summ. J“Defs.” Mem.”), ECF No. 1121; PIs.” Reply Supp. Summ. J. & Opp’n
CrossMots. Summ. J. @Is.” Reply”), ECF No. 113icayune’Reply Supp. Mot. Summ. J.
(“Picayune’s Reply”), ECF No. 116; North Fork’s Reply Supp. Mot. Summ.Qpgn PIs.’
Mots. Summ. J. (lorth Fork’s Reply”), ECF No. 121; United States’ Reply Supp. Ckéats
Summ. J. (“Defs.” Reply”), ECF No. 12Riotice Filing Suppl X. App., ECF No. 133 (filed May

27, 2015).

n The Picayune Tribe never amended its complaint and, thusigitsab complaint remains operative as to

its claims.
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F. SUPPLEMENTAL BRIEFING, CALIFORNIA LITIGATION AND
RELATED FILING S

Notwithstanding the parties’ arguments in ample briefing regarding the vabditye
Tribal-State Compact, no party raised or addressed the issue of whether tloéd Stdifernia is
a party required to be joined under Federal Rule of Civil Procedusad,9f ®, the effecbf
California’s absencen the plaintiffs’ claims and the parties’ positior&ee Kickapoo Tribe v.
Babbitt 43 F.3d 1491, 1495 (D.C. Cir. 1995) (holding that, where the validity of & &tide
compactis at issue, the Statean indispengble party to the suit, reasoning tlifie State . . .
has an interest in the validity of a compact to which it is a party,hesthterest would be
directly affected by the relief” soughtin light of binding precedent in this Circuggeid. at
1495 n.3 (making clear that, given its import, the Court has a dutiséothe issusua spontg
the Courtsubsequentlprdered supplemental briefing to addressidsae Mem. & Order (Sept.
30, 2015), ECF No. 135, which briefing took aniiddal two months, from Octobé¢o
December 2015, to compleseePlIs.’ Suppl. Br. Whether Caldust Joined Under Fed. R. Civ.
P. 19 (“Pls.” Suppl. Brief’), ECF No. 13@led Nov. 4, 2015)Picayune’s Resp. Court’s Order
Reaarding Joinder Cal. (“Picayers Suppl. Br.”), ECF No. 14Worth Fork’s Opening Suppl.
Br. Rule 19 (“North Fork’s Suppl. Bf), ECF No0.137; United States’ Suppl. BRegarding
Order Sept. 30, 2@G1("Defs.” Suppl. Br:), ECF No. 138; PlsReply Supp. Suppl. B('PIs.’
Suppl. Reply”), ECF No. 14®icayune’s Resp. BRearding Joinder Cal. Picayune’s Suppl.
Reply”), ECF No. 144; North Fork’s Reply Br. Supp. Suppl.Rule 19 (“North Fork’s Suppl.
Reply”), ECF No. 141; United States’ Reply Suppls.Btegarding Order Sept. 30, 2015
("Defs.” Suppl. Reply”), ECF No. 14¢iled Dec. 2, 2015)

Meanwhile, and relatedly, the North Fork Tribe initiatddderallawsuit in the Eastern

District of California against the State of Califorcizallenging the Stats position “[flollowing
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the referendum, . that the compact ha[dhot been ratified in accordance with California law
and that the State therefore hafjd} entered into a compact with the Tribé&orth Fork
Rancheria v. State of Californi&lo. 15cv-419-AWI-SAB (“E.D. Cal. Case”) Compl.(“E.D.

Cal. Compl.”)Y 6, ECF No. lavailable atPIs.” Suppl. Br., Ex. 1, ECF No. 139 seeE.D. Cal.
Case Answer 6, ECF No. @aver[ing] that it has been, and is, the State’s position that that
[sic] as a reult of the statewide referendum . . ., the statute ratifying tinn IRork Compact
never took effect”); Pls.” Notice Related Cases, ECF No. Th#® IGRA “imposes upon the
States a duty to negotiate in good faith with an Indian tris@rd the formatin of a compact, 8
2710(d)(3)(A), and authorizes a tribe to bring suit in federal coumstga State in order to
compel performance of that duty, 8 2710(d)(When, as here, the State has consented to suit.
Seminole Tribef Florida v. Floridg 517U.S. 44,47 (1996) seeCAL. Gov’' T CODE § 98005
(consenting to federal court jurisdiction “in any action broughires the state by any federally
recognized California Indian tribe asserting any cause of action afiismghe state’s refusal to
enter nto negotiations with that tribe for the purpose of entering intéfexelt TribatState
compact pursuant to IGRA or to conduct those negotiations in gobd.faursuant to these
statutory provisionshe North ForkTribe alleged(1) “that the Statdailed to negotiate in good
faith toward an[] enforceable compactvithin the meaning of 25 U.S.C. § 2170(d)&Avhen it
‘refus[ed] to honor the 2012 Compact based on the . . . referendtef’aral (2) “that the State
had a duty to continue negotiatiafter the referendum yet refused to enter into negotiations.”
E.D. Cal. CaseOrder Cross Mots. J. Pleadin@$ov. 13, 2015)“E.D. Cal. Order”) at 8, ECF
No. 25(citing E.D. Cal. Compl. 11 72, #39), available atPls.” Suppl. Reply, Ex. A, ECF No.

143-1. Notably, the parties to that suit, includitige North ForkTribe, the State of California,
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and the Picayune Tribe, all agreed “that the State and the Tribe ha[d}er@dento an
enforceable compact.ld. at 1212

Over the course of the supplemental briefing in the instant ¢esBatstern District of
California court ruled in favor dhe North ForkTribe and,deciding only the second issueld
“that the State failed to enter into negotiations with North Forkhie purpose of entering into a
Tribal-State compact within the meaning of § 2710. at9, 23, by “flatly refus[ing] to
negotiate with the tribe regarding the Madera paratér the referendunnd. at 19
Consequently, the court ordered the partiesoncludea compact within 60 days . . . [jd. at
23, pursuant tanlGRA provisionrequiringa court to “order the State and the Indian Tribe to
conclude . . . a compact within a-@@y period,” whenthe court finds that the State has failed to
negptiate in good faith with the Indian tribe to conclydech]a. . .compact’ 25 U.S.C. §
2710(d)(7)(B)(iii). The State o€alifornia did not appeal th@urt’sdecisionand, thus, it is
final. SeeNorth Fork’s Notice DevsArising From Related Case (“North Fork’s Notice”) 7,
ECF No. 154Defs.’ Notice Proposed Compact SubmissioDdfs.’ Notice”) at 1 n.1, ECF No.
155; Defs.” Notice Related De\(“Defs.” Second Notice”) at 1, ECF No. 163.

When he parties failed to conclude a compact within the prescribedgeeE,D. Cal.
Case Jt. Resp. Order Show Cause Why Court Should Not Order Partiestisledlarsuant 25
U.S.C.8 2710(d)(7)(B)(iv)(Jan. 13, 2016), ECF No. 2Be courtcontinueddownthe path of
theIGRA’s “elaborate remedial scheme designed to ensure the formation of aStabeal

contract,”Seminole Tribe517 U.S. at 50andappointeda mediatoto select a proposed compact

12 Notwithstandinghis consensus position in the California litigation, the North Foitte represented to
this Court that the Tribe’s complaint in the Eastern District of Califolitigation “makes clear that it is challenging
the State’s refusal either to honor the 2@ompact or negotiate a new one in the wake of the referenddrhaan
not questioned the validity and effectiveness of the corhpdotth Fork’s Reply at 27 n.16 (emphasis added).
Indeed, the Picayune Tribe argues in this case that the North Foek dsih result of its litigation stance in the
Eastern District of California litigation, “is now judicially estopped from arguiere that the [Tribebtate]
[Clompact was entered into or is in effect.” Picayune’s Mot. Suppl. Bgeft 2, ECF No. 158.
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and facilitateadditionalproceduresas prescribed by 2710(d)(7)(B{iv) through(vii) of the
IGRA, E.D. Cal. CaseOrder Confirming Selection Mediator Pursuant 25 U.S.C. 8
2710(d)(7)(B)(iv) & Requiring Parties Submit Their Last Best Offers gaxsh(Jan. 26, 2016),
ECF No. 30see alsdNorth Fork’s Noticef[6—9. The mediator selectate North ForkTribe's
proposed compact and, since California “failed to give final andrignztbnsent to the compact
selected,” the mediator “provided notice to the U.S. Departmenteridnthat no agreement
was reached by the parties,” pursuant3dJ2S.C. § 2710(d)(7)(B)(viijproviding that the
mediator shall notify the Secretary if the State does not consdm pwdposed compact selected
by the mediator within a 668ay time period) North Fork’s Notice {{ H11;Defs.’ Notice at 1.
ThelGRA then requiredthe Secretaryto] prescribe, in ansultation with the Indian
Tribe, procedures [(1)] which are consistent with the proposed compaatieseby the mediator
..., the provisions of [the IGRA], and the relevant proviswirthe laws oflte State, and [(2)]
under which class Il gaming may be conducted on the Indian landsvbigh the Indian tribe
has jurisdiction.” 25 U.S.C. § 2710(d)(7)(B)(viPn July29, 2016, Lawrence S. Roberts,
Acting Assistant Secretary of Indian Affairsytified the North Fork Tribe and the Statfe
Californiathat, after reviewing the mediator’'s compact submissiprgcedures under which the
[North Fork Tribe] may conduct Class Il gaming consistent witRAGhad been issueand,
thus,“Secretarial Procedures for the conduct of Class Ill gaming on the Thilagés lands are
prescribed and in effect.” Defs.” Second Notice, Ex. A, Letter from éaee S. Roberts to
Maryann McGovran, Chairwoman, North Fork Rancheria of Mono IndiaihsZ9u2016) afl,
3, ECF N0.163-1; seealsoid., Secretarial Procedures for the North Fork Rancheria of Mono
Indians (Draft, May 13, 201q)Secretarial Procedures’ECF No. 163L. The Secretarial

Procedureprovide that thegonstitute “the full and complete authorization by the Secretary of
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the Interior for the Tribe to conduct class Il gaming in its Ind&nds pursuant to IGRA,” and

“supersede any prior agreements or understandings with respeetstdbict matter hereof.”

Secretarial Procedures 92, 99 (88 14.1, 18.2). The Procedures further provide that, upon their

effective date, “any and all prior tribatate Class Il gaming compacts entered into between the

Tribe and the State shall be null and void and of no further force arad.effd. at 99 (8 18).
Approximately one month before the Secretarial Procedures were, idsei@icayune

Tribe filed, on July 1, 2016another federal lawsuit in the Eastern District of Califgragainst

the samefederal defendants this caseasserting seven claims for reli€seeDefs.” Second

Notice at 2 Picayune Rancheria v. U.S. Dépf the Interior No. 16¢cv-950-AWI-EPG(E.D.

Cal. July 1, 2016)Compl. 11 4994, ECF No. 1.In that casethe Picayune Tribehallenges

inter alia, the effectiveness of the Governor’s concurrandée August 31, 2012 IGRA ROD

on three separate groundsg idat 1 53, 64, 69, the continuing validity and effect of the IGRA

ROD, see id {1 74 81,andthe Secretary’s abilityin light of the referetum voteto “prescribe

any procedures under which class Ill gaming can occur on the Madera [8itat,186.

G. CALIFORNIA STATE COURT LITIGATION

In addition to the instant lawsiwand federal lawsuits in the Eastern District of California
the plaintff Stand Up for Californiabroughta lawsuit in California Superior Court for the
County of Maderagainst inter alia, the State of Californiaghallengng, as in this casehe
Governor’s authority, undezalifornialaw, to concur in the Secretary’s typart IGRA
determination. PlsMem. at 28 n.23see North Fork Rancheria of Mono Indians v. California
No. 15¢cv-419-AWI-SAB, 2016 WL 3519245, at *4 (E.D. Cal. June 27, 20I@)e North Fork
Tribe intervenedn that litigation as a defendas in this casend on February 27, 2014,
asserted a croszomplaint againsinter alia, the State of Californjdchallenging the validity of

the referendum” and “alleg[ing] that ratification of a tristéte compact by the Legislature is
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not subject to the power of referendum under the California Catistit and [that] the
referendum impermissibly conflicts with the federal compact apppreaess under IGRA.”
Pls.” Suppl. Brat 5;seeid., Ex. 3 (Verified CrossCompl IntervenofDef. North Fork Rancheria
DeclaratoryRelief) § 35(seeking “[a] judicial determination and declaration as to the taldi
the Referendum Petition and its impact on the current status angl déffiectiveness of the
Compact”) ECF No. 133%.

The lowerCaliforniacourtfound againsboththe plaintiff Stand Up for Californisdnd
the defendanintervenor North Fork Tribe, in favor of the State of Californiaithvkespect to
Stand Up for California!’s complaint, the court hétldat the Governor was authorized to concur
[in the twopart IGRA determination] under the California Constitution . because issuing the
concurrence was necessary for him to negotiate and conclude a compact withehePTs.’
Mem. at 28 n.232 The court also rejected the North Fork Tribe’s position, findirgjeimd, that
the ratified TribalState Compact was subject to the referenduaththathe referendum was
valid anddid not conflict wih the IGRA. PIs.” Suppl. Bat 5-6; North Fork Ranchria v.
California, 2016 WL 3519245, at *4ee generallyls.” Suppl. Br, Ex. 4 (Rling Dems Cross
Complainant’s Cros€ompl (“Cal. Suger. Ct. Ruling”)), ECF No. 13914

Both Stand Up for California! and the North ForkbErappealethe lower court’s

rulings Pls.” Mem. at 28 n.2&Btand Up for California v. CaliforniagCase No. MCV62850

3 In another, unrelated state case challenging the Governor’s coneuanghority under California law, the
lower court similarly upheld the Governor’s authority to conclinat case is currently on appeal before California’s
Third District Court of Aopeal. United Auburn Indian Cmty. v. Brow@ase No. 32013800001412 (Cal. Super.
Ct. Sacramento Cty. Aug. 19, 2018ppeal filed C075126 (Cal. 3d Dist. Ct. App. Oct. 17, 2013).

14 In holding “that California’s referendum process does not conflicteitlith Cal. Gov. Code § 12012.25(f)
or with IGRA’s timing requirements,” the court explained tBatifornia’s “Secretary of State is not in receipt of a
statute ratifying a compact . . . until that statute takes effect,” indicatingrthlis case hte Secretary of State’s
obligation to forward the statute ratifying the Trit®thte Compact to the Secretary of the Interior did not apply
until at least the day after the referendum vote. Cal. Superufdigrat 12. The court further explained, “g]fact
that in this case the Secretary of State forwarded the statbie $@tretary of Interior before it was in effect does
not change that result.Id.

30



(Cal. Super. Ct. Maderaty Mar. 3, 2014)appeal filed Case No. FO69302 (Cal. 5th Dist. Ct.
App. Apr. 11, 2014)"Pls.” State Case?)Stand Up for California v. CaliforniaCase No.
MCV062850 (Cal. Super. Ct. Madera Cty. June 26, 2G@heal filed Case No. FO70327 (Cal.
5th Dist. Ct. App. Oct. 27, 2014). The North Fork Tribe dismissed its bpp&ane 2, 2016.
North Fork Rancheria v. Cabinia, 2016 WL 3519245, at *4Stand Up for Californias
appeal, however, &ill currently pendingefore California’s Fifth District Court of Appeal.
Pls.” Mem. at 28 n.23%eealsoNorth Fork Rancheria v. Californj2016 WL 3519245, at *4
(explainng that, in the decision “presently pending before Californidts Biistrict Court of
Appeal,” “[tihe Madera County Superior Court held that the Govésmuthority to concur with
the Secretary’s determination is implicit in the Governor’s aitthtor negotiate and conclude
Tribal-State compacts on behalf of the state.”).

H. PARTIES’ POSITIONS ON RECENT DEVELOPMENTS

Before the issuance of the Secretarial Procedures, the parties disieuedigct of the
related litigation and corresponding events anitistant suit.While the North Fork Tribe
predictedthat therecent developmestmay affect the resolution of Stand Up’s fifth and sixth
claims for relief, as both claims assume that North Fork is sgé&igame on the basis of the
2012 Compact, and itker contemplates the possibility of Secretarial procedungsth Fork’s
Notice 1 13 the federal defendanbduntly positecthat “Stand up’s Fifth and Sixth claims for
relief, which concern the deemed approved compact, . . . will be mootedtivdr Seetary
issues procedures that supplant the deemed apptowguhct, Defs.” Notice at 2.

The Stand Up plaintiffs disagreed. According to them, their “FifthnC. . . is not moot
until the compact terminates under its own terms or the federal daterad@rmatively
terminate the compact in some lawful manner,” and their Sixth Glaioid not bemoot

because it “does not challenge the validity of the compact, but rathealidity of the trust
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acquisition and twgpart determination.” Pls.” Ohjdlotice DevsArising From Related Case &
Notice Proposed Compact Submissair2-3, ECF No. 156. Yet, the Stand Up plaintiffs
nonetheless suggested that “[t]he Court [could not] resolve iffisigixth Cause of Action until
such time as the Secretary prescribes procedures and the parties have thaitypoobtief the
effect of those procedures on the challenged trust decisidndt 3. Accordingly, the Stand Up
plaintiffs asked the Court to “disregard” recent events, “adjudicaietiffil claims on the
administrative record[,]” and “[i]n the event the Secretary prescribes pmesedhe Court
should order further supplemental briefing on the effect of sucteguoes.” Id. at 4.

Seeking yet another reason for additicwgplemental briefipin this longstanding
litigation, the Picayune Tribe, joined by the Stand Up plaintiffs, requestiedefing schedule to
address the recent developmentsl,] . . . . the parallel litigdtian [and] the legal consequences
here.” Picayune’s Mot. $apl. Briefing at 1, ECF No. 158; PIs.” Joinder Picayune’s Mot. Suppl.
Briefing at 1, ECF No. 161. The Picayune Triakso suggested the need for anotlmeniand to
the agency,” especially because the newly established compact “has fundame:ntal
voluminous changes from the prior compact, including the elimination ofitityation to other
tribes affected by the compactPicayune’s Mot. Suppl. Briefingt 1, 34.

On August 16, 2016, upon consideration of the recent developmentamnablii
additiona delay in resolution of the pending motions,” the Court denied itay&ne Tribe’s
motion for supplemental briefing, but directed the parties to subfbitief summary . . . of their
position on the effect, if any, on the claims pending in this cageotlated developments.”
Minute Order (Aug. 16, 2016)The parties’ positions are substantially the sa®ee generally
Pls’ Summ. Positions Pending (“Pls.” Summ?), ECF No. 164; PIPicayune’s Resp. Ct.’s

Aug. 16, 2016 Order (“PicayuneSumm?), ECF No. 165; Defs.’” Notice Regarding Order Aug.
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16, 2016 (“Defs.'Summ?), ECF No. 167; North Fork’s Resp. Order Concerning Effect Related
Devs. (“North Fork’'sSumm?), ECF No. 166.

The federal defendants assert that the Stand Up plaintiff&’ &iftl Sixth Claims for
Relief “and their associated issues are now moot” due to “the EswéSecretarial Procedures
which rendered the prior Compact challenged by Stand Up ‘null and voi@fs."[5umm. at 1,
4. The North Fork Tribe agrees with the fedetafendants that the Stand Up plaintiffs’ Fifth
Claim for Relief is moot and, similarly, argues that “[tjeeuanceof Secretarial procedures . . .
provides an additional reason to rej§tand Up’s sixth claim for relief.’North Fork’s Summ. at
1.

By contrast, lhe Stand Up plaintiffs maintain that “the related developments . e.r@v
effect on anylaims pending in this case, extépthe extent that they demonstrate Plaintiffs’
entitlement to summary judgment on their challenges to teedogusition and the
authorization of gaming at the Madera Site.” F&imm.at 1. Theycontinue toargue that “the
Secretarial Procedures do not moot or otherwise invalidate” theirdfifl Sixth Claims for
Relief because “the Fifth Claim is not moot unigssfederal defendants concede that in
publishing approval of the Compact in the Federal Register the Sgaretated the APA” and
the “Sixth Claim challenges the Secretary’s 2011 and 2012 records sibddoi acquire the
Madera [S]ite into trust fogaming,not the validity of the Compact,” largely reiteratithgp
allegations in their Third Amended Complaint and corresponding a&ngisnalready made in
prior briefing. Id. at 2-3; see generally idat 3-10. The Picayune Tribe, piggybacking on the
Stand Up plaintiffs’ Sixth Claim for Relief, likewise argues th#te issuance of Secretarial

Procedures shows that the IRA and IGRA decisions must be vataiealise “the decisions
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relied on a compact that never took effect.” Picayune’s Summ. abl1,Tée parties’
arguments are addressed in more dathi in Part IllLAand BY®
* * *
Thepending motiongor summary judgmerdre ripe for review.
. LEGAL STANDARD S

A. MOTION FOR SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56, summary judgmenbengranted when
the court finds, based upon the pleadings, depositions, and dffidadi other factual materials
in the record, “that there is no genuine dispute as to any materiahththe movant is entitled
to judgment as a matter of lawFeD. R.Civ. P. 56(a), (c)seeTolan v. Cotton134 S. Ct. 1861,
1866 (2014)per curiam)Anderson v. Liberty Lobby, Inel77 U.S. 242, 247 (1986). “A
genuine issue of material fact exists if the evidence, ‘viewed gharost favorable to the
nonmoving party,” could support a reasonable jury’s verdict for themaving party.”
Muwekma Ohlone Tribe v. Salaz&08 F.3d 209, 215 (D.C. Cir. 2013) (quotigCready v.
Nicholson 465 F.3d 17 (D.C. Cir. 2006)).

In APA cases such as this one, involving croggions for summary judgment, “the
district judge sits as an appellate tribunal. The ‘entire case’ on revgwuestion of law.’Am.

Bioscience, Inc. v. Thompsd&69 F.3d 1077, 1083 (D.C. Cir. 2001) (collecting cases).

15 With respect to the Picayune Tribe’s recetfiliyd lawsuit in the Eastern District of Califaen the Stand

Up plaintiffs “take the position that [the Picayune Tribe’s] receritt. . . raises different issues” and, therefore,
“does not directly impact any of the claims before this Court.” Pisrir8. at 3. The Picayune Tribe agrees that its
parallel lawsuit “has no effect on the pending cases here.” PicayGuenm. at 2see idat 11 (“Picayune’s
additional lawsuit in the Eastern District of California does notlaperith any issues presented in this Court and
need not be taken into account in any respect here.”). The federal dedearédistill determining” how to respond
to that lawsuit and state no position regarding the effect of that lawshis Court, Defs.” Summ. at 7, and the
North Fork Tribe, similarly, takes no position relating to that lawsei, generalljNorth Fork’s Summ. at-113
(nowhere mentioning theapallel lawsuit). Given these positions, the Court will not addressffibet, if any, of

that parallel federal litigation on this lawsuit.
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Accordingly, this Court need not and ought not engage in lengthyiridatd, since “[g]enerally
speaking, district courts reviewing agency action under the APAsarpband capricious
standard do not resolve factual issues, but operate instead aateppmlits resolving legal
guestions.”James Madison Ltd. ex réfecht v. Ludwig82 F.3d 1085, 1096 (D.C. Cir. 1996);
see alsd.acson v. U.S. Dep’t of Homeland Sé@6 F.3d 170, 171 (D.C. Cir. 201@oting, in
APA case, that “determining the facts is generally the agency’s rebpityysnot ours”);Sierra
Club v. Mainella459 F. Supp. 2d 76, 90 (D.D.C. 2006) (“Under the APA . . . the function of the
district court is to determine whether or not as a maft&w the evidence in the administrative
record permitted the agento make the decision it did(uotationsand citation omitted)).
Judicial review is limited to the administrative record, since i§iblackletter administrative
law that in an [Adninistrative Procedure Act] case, a reviewing court should have before i
neither more nor less information than did the agency when it nsadeatsion.” CTS Corp. v.
EPA 759 F.3d 52, 64 (D.C. Cir. 2014) (quotas@md citations omitted; alteration in original);
see5 U.S.C. § 706 (“[T]he Court shall review the whole record or thass pf it cited by a
party . ...");Fla. Power & Light Co. v. Loriond70 U.S. 729, 743 (1985) (notinghen

applying arbitrary and capricious stlard under the APA, “[t]he focal point for judicial review
should be the administrative record already in existence . .. .” (guoamp v. Pitts411 U.S.
138, 142 (1973))).

B. ADMINISTRATIVE PROCEDURE ACT

Under the APA, a reviewing court must set asiddhallenged agency action that is found
to be,inter alia, “arbitrary, capricious, an abuse of discretion, or otherwise not imderoce
with law,” 5 U.S.C. 8§ 706(2)(A); “in excess of statutory jurisaiatiauthority, or limitations, or
short of statudry right,” id. 8 706(2)(C); or “without observance of procedure required by law,”

id. 8 706(2)(D);Otis Elevator Co. v. Sec’y of Lahaft62 F.3d 116, 12@1 (D.C. Cir. 2014)
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(citing Fabi Constr. Co. v. Sec’y of Lahd@70 F.3d 29, 33 (D.C. Cir. 2004)The arbitrary or
capricious provision, under subsection 706(2)(A), “is a catchakjmg up administrative
misconduct not covered by the other more specific paragraphs” of the A§%% of Data
Processing Serv. Orgs., Inc. v. Bd. of Governors of FeseiRe Sy§ADPSQ, 745 F.2d 677,
683 (D.C. Cir. 1984) (Scalia, J.).

The scope of review under the “arbitrary and capricious standard isy higfdrential,”
Am. Trucking Ass'ns, Inc. v. Fed. Motor Carrier Safety Admid F.3d 243, 245 (D.C. Cir.
2013 (quotingAm. Wildlands v. Kempthorn830F.3d 991, 997 (D.C. Cir. 2008gnd
“narrow,” such that “a court is not to substitute its judgmentHat of the agency Judulang v.
Holder, 132 S. Ct. 476, 483 (201(quotations omitted)Ark Initiative v.Tidwell, 816 F.3d 119,
127(D.C. Cir. 2016)Fogo De Chao (Holdings) Inc. v. U.S. Dep’'t of Homeland,S&Q F.3d
1127, 1135 (D.C. Cir. 2014Rgape Church, Inc. v. FG@38 F.3d 397, 408 (D.C. Cir. 2013)
This “highly deferential” standard, which “presumes agency aotidre tvalid,”Defs. of Wildlife
v. Jewel] 815 F.3d 1, gD.C. Cir. 2016)quotationsand citation omitted), “is especially
applicable [to] . . . ‘technical determinations on matters tehvtiie agency lays claim to spdcia
expertise,””’Rosebud Mining Co. v. Mine Safety & Health Admvos. 141285, 141286, 2016
WL 3606369, at *8 (D.C. Cir. July 5, 2016) (quotiBfflg. & Constr. Trades Dep’t, AFCIO v.
Brock,838 F.2d 1258, 1266 (D.C. Cit988)). Yet, “courts retain a role, and an important one,
in ensuring that agencies have engaged in reasoned decisionmakidglang 132 S. Ct. at
483-84. Simply put, “the agency muskplainwhy it decided to act as it didButte Qy. v.
Hogen 613 F.3d 190, 194 (D.C. Cir. 201@nd the reason for the agency’s decision must be
“both rational and consistent with the authority delegated to it Imgress,”Xcel Energy Servs.

Inc. v. Fed. Energy Regulatory Comnm&1i5 F.3d 947, 95¢D.C. Cir. 2016).
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In evaluating agency actions under the “arbitrary and capricious” stamdants “must
consider whether the [agency’s] decision was based on a consideratierr@etant factors and
whether there has been a clear error of judgmeviatsh v. OreNat. Res. Council490 U.S.
360, 378 (1989)quotations omitted(citing Citizens to Preserve Overton Park, Inc. v. Volpe
(Overton Parl, 401 U.S. 402, 416 (19719yerruled on other grounds by Califano v. Sanders
430 U.S. 99, 105 (197))Blue Ridge En\l. Def. League v. Nuclear Regulatory Comnvt6
F.3d 183, 195 (D.C. Cir. 2013YAn agency acts arbitrarily or capriciously if it has relied on
factors Congress did not intend it to consider, entirely fadembhsider an important aspect of
the problen, or offered an explanation either contrary to the evidence beforegheyagyy so
implausible as to not reflect either a difference in view or agency esg@érbefs. of Wildlife v.
Jewell 815 F.3d at 9When an agency fail[s] to provide a reasodeexplanation, or where the
record belies the agency’s conclusion, [the court] must undo iactiCty. of L.A.v. Shalala,
192 F.3d 1005, 1021 (D.C. Cir. 1999) (quotBeliSouth Corp. v. FCC162 F.3d 1215, 1222
(D.C. Cir. 1999))see Select SpediglHosp-Bloomington, Inc. v. Burwellr'57 F.3d 308, 312
(D.C.Cir. 2014) (noting that wheridn agency’s failure to state its reasoning or to adopt an
intelligible decisional standard is . . . glaring we can declare with confidence that the agency
acton was arbitrary and capricidtigquoting Checkosky v. SE@3 F.3d 452, 463 (D.C. Cir.
1994))). At the very least, the agency must have reviewed reldatnand articulated a
satisfactory explanatioastablishing a‘tational connection between the facts found and the
choice madé” Ark Initiative, 816 F.3d at 12{quotingMotor Vehicle Mfrs. Ass'n of the U.S.,
Inc. v. State Farm Mut. Auto. Ins. C463 U.S. 2943 (1983); Am. Trucking Ass’ns, Incr24
F.3d at 2494amé@; see als&EPA v. EME Homer City Generation, L.B34 S. Ct. 1584, 1602

(2014)(holding that agency “retained discretion to alter its course [undeutatieg] provided
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it gave a reasonable explanation for doing saAhjerijet Int’l, Inc. v. Pistole753 F.3d 1343,
1350 (D.C. Cir. 2014) (“[A] fundamental requirement of adntnaisve law is that an agency set
forth its reasons for deatsn; an agency’s failure to do so constitutes arbitrary and capricious
agency action.” (quotatisand citation omitted)). “[C]onclusory statements will not do; a
agency'’s statement must be oneeazfsoning” Amerijet Int’l Inc, 753 F.3d at 1350 (quotati®n
omitted; emphasis in original).

Moreover, when review of an agency'’s action is “bound up with a rdzased factual
conclusion,” the reviewing court must determine whether that concltisisapported by
substantial evidence.Dickinson v. Zurkp527 U.S. 150, 164 (1999) (quotatoamitted); see
also Kappos v. Hyattl32 S. Ct. 1690, 1695 (2012) (affirming review of “factual findings under
the APA’s deferential isbstantial evidence’ standard™Substantial evidence” is “enough
evidence to justify, if the trial were to a jury, a refusal to direct a eewdien the conclusion
sought to be drawn is one of fact for the jurfpéfs. of Wildlife v. JewelB15 F.3d at 9
(quotationsand citation omitted):’An agency’s factual findings must be upheld when supported
by substantial evidemrcin the record considered as a wholll’; see alsdKaufman v. Perez
745 F.3d 521, 527 (D.C. Cir. 201djoting that agency factual findings may be “set aside . . .
‘only if unsupported by substantial evidence on the record as a whgjedtingChippewa
Dialysis Servs. v. Leavjtbll F.3d 172, 176 (D.C. Cir. 2007)Dillmon v. Nat’l Transp. Safety
Bd, 588 F.3d 1085, 1089 (D.C. Cir. 20q8pting thatagency’s factual findings may be adopted
“as conclusive if supported by substantial evidencesven though a plausible alternative

interpretation of the evidence would support a contrary view” (qooistimitted)).
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[I. DISCUSSION

In their Third Amended Complaint, the Stand Up plaintiffs challengéhiiee
administrative decisions at issue ifistbase orightgroundsdivided intosix separatelaims
See generallfAC. Specifically, the Stand Up plaintiffs challenge: (1) the federal
“[d]efendants’ determination that the Secretary is authorized taradguod in trust for the
[North Fork] Tribe under [the IRA,] 25 U.S.C. 8 465][jh violation oftheIRA and theAPA,
TAC 160;see idf1 5660 (First Claim for Relief); (2) the federal defendaudisterminations
under the IGRA, 25 U.S.C. § 2719(b)(1)(Adhat the casing'detrimental impais will be
mitigated” and‘that the proposed project will not be detrimental to the surragraimmunity’
in violation of thelGRA and theAPA, TAC { 68;see id.f{ 6168 (Second Claim for Relief);
(3) “the Secretary’s decision to take the [Madera $iti®] trust for the purpose of conducting
class Il gaming based on the [Governor of California’s] ilivebncurrence,in violation of the
IGRA and the APAjd. 11 63, 6§part of Second Claim for Reliefj4) the DOI’s issuance of the
IGRA ROD, IRA RODand FEIS allegedly “without obtaining, considering and evaluating
sufficient datd and in spite of “serious procedural defects during the review procass,” i
violation of the NEPA and the APAd. 1 70;see id .Y 69-82(Third Claim for Relief) (5) the
federal defendants’ conformityeterminationunder the CAAallegedly “utiliz[ing] . . .
emissions estimates that were based upon manipulated and unsupEameaatiass” and
“fail[ing] to identify, describe, and adopt a process for implemenmatnd erdrcement of . . .
mitigation measures,” in violation of the CAA and the ARA,1193-95;see id J1 83-98
(Fourth Claim for Relief)(6) the Secretary’s “fail[ure] to disapprove a [trifséhte] compact that
has not been validly entered into by the Stdt€alifornia” and subsequent publication of notice

of the approvabf the compact in the Federal Registeiolation of the IGRA and the APAg.
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19 10305; seeid. 11 99-105 (Fifth Claim for Relief); (73he federal defendants’ “decision to
keep the [Madera Site] in trystlespite the November 4, 2014 referendum vote in which
California voters rejected the Trib&tate Compact, which referendum vote allegedly rendered
“the purpose for which the land was acquired into trust . . . no lomggele” andinvalidated “the
grounds on which the [IGRA ROD], the FEIS, and the fTAeterminations” were based, in
violation of the IRA, the IGRA, and the APA. 11 107, 115see id . 106-15 (Sixth Claim for
Relief); and (8) the federal defendants’ “decisiotkéap the [Madera Site] in trustféespite the
fact that, since a TribeéBtate compact “no longer exists,” the Governor of California’s
concurrence in the twpart IGRA determination no longer appligsyiolation of the IRA, the
IGRA, and the APA|d. 11111, 115 (part of Sixth Claim for Relief).

The Picayune Tribe asserts two causes of action, challenging (1) the tegfendants’
alleged “fail[ure] to properly consider detrimental impacts on ibay®ne Tribe” and “the
North Fork Tribe’s lack of hterical connection to the Madera Site,” in violation of the IGRA
and the APA, Picayune’s Compl. 150, see idJY 4953 (First Cause of Action); and (2) the
federal defendantslecision to acquire land under the IRA on behalf of the North Fork Tribe
ba®d on thaallegedly “invalid IGRADecision,” in violation of the IRA and the APAJ.  56;

see id {1 54-59 (Second Cause of Action§

16 The Picayune Tribe also asserted, as part of its Second Causeaof #at “[t]he Assistant Secretary
violated the APA, IGRA, and the IRA by relying on a purported concurrencetfrer@overnor of California that is
ultra vires and invalid under California lawltdl.  57. During the course of the instant litigation, however, the
Picayune Tribe initiated anddba lawsuit in California state court against the Governorptrets, regarding the
propriety of the Governor’s concurrence, and the Picayune Tigkathg filed another federal lawsuit in the Eastern
District of California challengingnter alia, “the effectiveness of the Governor’s concurrence in thepavo
determination because it lacks legislative ratification.” Picayune’s Sumrh; sgd supra.16 Picayune

Rancheria of Chuckchansi Indians v. Bro#@9 Cal. App. 4th 1416, 14291 (2014) (haling that the Governor of
California is not a “public agency’ subject to the requirements o€tigornia Environmental Quality Act”).

Since the Picayune Tribe nowhere in its ample briefing on summary jnd@wven mentions its allegation
regarding th&overnor’s concurrence, the claim is deemed abandoned in thisSsesélayes v. District of
Columbig 923 F. Supp. 2d 44, 51 (D.D.C. 2013) (granting summary judgment to defendantphainéif& in
opposition to summary judgment, “only affirmativetate[d] that she ha[d] not abandoned her negligence claim”
and, thus, “apparently concede[d] the negligence claiBrgie v. Burwell No. 15cv-322 (JEB), 2016 WL
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In light of the Secretarial Procedures prescribed by the Secretary undbrthéNorth
Fork Tribe may conduct class Il gaming on the Madera SiteStidned Up plaintiffs’sixth and
seventh challengeas enumerated aboage effectively moat The Stand Up plaintiffs’ third
and eightithallenge implicate state action under state law, and thus, these&ssue of whetr
the State of California is required, yet unable, to be joined as aipainig suit, pursuant to Rule
19 of the Federal Rules of Civil ProcedurenheTCourtfirst addressethese claimshefore
turning toboth groups of plaintiffs’ challenges to tHeRA and IRA RODB, followed by the
Stand Up plaintiffs’ NEPA and CAA claims.

A. STAND UP PLAINTIFFS’ FIFTH AND SIXTH CLAIMS FOR RELIEF

The Stand Up plaintiffs challenglee Secretary’s actions with respebe 2012 Tribad
State Compacexecuted by the North Fork Tribe and Governor Brosee suprdart 1.C,based
on the Compact’s alleged invalidityspecifically,in their Fifth Claim for Reliefthe plaintiffs
claim that the Secretary violated the APA and the IGRA by “fail[boglisapprove” the
Compact upon receiving it from California Secretary Bowen, and titergablishing notice of
approval in thé-ederal RegisterTAC {1 10305, becausé[tlhe compact between the North
Fork Tribe ad the State of California ha[dpt be@ validy entered into and [waslot binding
on the State of California” pending theferendunvote in the November 2014 general election,
id. 1 102. Similarlyjn their Sixth Claim for Reliefthe plaintiffs claim that the Secretary

violated the APA, the IGRAand the IRA by deciding to keep the Madera Site in trust for the

3248197, at *14 (D.D.C. June 13, 2016) (granting summary judgment to defendargplaiiff “in the 40 pages

of his Opposition, . . . never discusse[d] his due process claise® glso Aliotta v. Blgi614 F.3d 556, 562 (D.C.
Cir. 2010) (“[P]laintiffs cannot raise on appeal claims they allegledin complaint but abandon at the summary
judgment stage.”)Shankar v. AGS5S], 258 F. App’x 344, 345 (D.C. Cir. 2007) (per curiam) (affirming the district
court’s grant of summary judgment to defendant where appellant cortusdgdims by failing to address them
(citing LCVR 7(b)). Regardleshowever, the claim would be dismissed for the reasonssdisdinfra, in Part

[11.B.2, because California is an indispensable party. Accordinglymsugnjudgment is granted to the defendants
as to the Picayune Tribe’s allegation regarding the Goveroonsurrence.
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North Fork Tribejd. { 115,even thoughhe “California voters, pursuant to their right of
referendum, rejected the compact,” in the November 2014 general elacabrconsequently,
“the State has not entered into a compact with the North Fork Tribe andltben&s no
compact under which it can develop its proposed class Il gamiitigyféar which the [Madera
Site] was taken into trustid. § 107.

All parties agree thahe 2A.2 TribalState Compact is not in effeghd will not govern
the North Fork Tribe’s gaming operations at the Madera SieePIs.” Summ. at 4 (“[The]
Compact . . . was never legally effective.”); Picayune’s Summ. gdigbmpact . . . was never
in effect.”); Defs.” Summ. at 5 (“The challenged Compact is now ‘nulhand' . . . .”); North
Fork’'s Summ. at 6 (“Now that Secretarial procedures have been issuéise 2012 Compact
has been superseded . ). As a result, the validity of the Compassimply no longer atssue
andthe plaintiffs’ claimsthat aregpremised upon the Compact’s alleged invalidity fail to provide
a basis upon which relief can be grant&ge Boose v. District of Columbié86 F.3d 1054,
1058 (D.C. Cir. 2015) (explainifghe relationship between mootness and the merits”).

B. STAND UP PLAINTIFFS’ CHALLENGES TO THE GOVERNOR’S
CONCURRENCE

As part of their Second Claim for Relief, for violations of tB&RIA and the APA, the
Stand Up plaintiffs allege that GoverrBrown’s concurrence in the IGRA ROD “is invalid”
because it was a “poliesnaking decision[] that bound the state, constituting a legislaicv for
which he lacked authority under California law.” TAC {{ 63,5 alsd”ls.” Mem. at 29
(“California law nowhee expressly authorizes the Governor to issue concurrencg8srijlarly,
as part of their Sixth Claim for Relidfr violations of the IRA, the IGRA, and the APA, the
Stand Up plaintiffs allege that “a crucial ground” for the Govemt@bncurrence nahger

exists[,]” since the concurrence “was based on the development of a clganiiilg facility at
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the [Madera Site] pursuant tacampact between the State and the Tribe.” TAC § Hdla
result, the plaintiffs allege that “the Secretary’s decision to tak@Madera Site] into trust for
the purpose of conducting class Il gaminigl,”{ 68, and “the decision to keep the [Madera Site]
in trust” are “arbitrary, capricious, an abuse of discretiomsupported by substantial evidence,”
id. § 115, hotin accordance with law, and, . . . must be set asidef'68;see alsd’ls.” Mem.
at 28 (“The Secretary’s approval of @éservation gaming at the Madera [S]ite is invalid under
IGRA because the Governor of California lacked the authority unddoi@a state law to
concur in the Secretary’s twmart determination.. . [and], even if the Governor had authority to
concur, the grounds upon which he concurred are no longer valid becébseeférendum
rejecting the compady; id. at 19 (“[T]he Goernor granted his concurrence specifically and
only for a class Il facility under the compact, which contained an agretenith the Wiyot
Tribe to forego gaming on its land.’Bis.” Reply at 37 (“Plaintiffs argue that the Secretary’s
two-part determinabn is invalid because the concurrence was abidhitio.”); PIs.” Summ. a¥
(asserting that certain Compact provisions “were the express groutgs@bvernor’s
concurrence”).

The plaintiffs conflate and, in effect, challenge, three separate actibytbe Secretary’s
two-part determination approving eféservation gaming at the Madera Site,, the IGRA
ROD; (2) the Governor’s concurrence in the IGRA ROD; and (3) the Secretary’sottettis
acquire the Madera Site in trust on behalf of thetiNBork Tribe,i.e., the IRA ROD. The Court
first addresses the plaintiffs’ challenge to the Secretary spavbdetermination, before
addressing the plaintiffs’ challenges to the Governor’s conaterand the Secretaryand

acquisitiondecision.
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1. Secretary’s TwePart Determination (IGRA ROD)

As an initial matter, the North Fork Tribe appropriately pointistbat, with respect to the
IGRA ROD, the plaintiffs’ “argument makes no sense” because “the Secsdtavg‘part]
determination is not depenaeon the Governor’s concurrence, and necessarily cbafesethe
Governor even has a chance to concur.” North Fork’'s Mem -~&05@mphasis in originalsee
25 U.S.C. § 2719(b)(1)(A) (permitting gaming on lands acquired in truseb$ebretary if t@
Secretary makes a twaart determination and the Governor concurs in that determinatton); 2
C.F.R. 8§ 292.1&)—(d) (same)id. 8§ 292.2 (providing that “[i]f the Secretary makes a favorable
Secretarial Determination, the Secretary will send to the Goverf the State,inter alia, [a]
request for the Governor’s concurrence in the Secretarial Determinatid&yuch, the IGRA
ROD in this case was issued in September 2011, and the Governor dishawntio that
decision until almost a year later, ingust 2012.SeeConcurrence Letter at-2.

The plaintiffsrespondhat “even though the Secretary makes the pard determination
prior to requesting the concurrence, the Secretary has no authorgyeaisinal decision or
give legal effect to thewo-part determination unless and until the governor concurs.” PIs.’
Reply at 39see also idat 38-39 (arguing that the “IGRA requires that the state approvals be in
place before the Secretary can take any action under federal law” because “Conglides@dn
.. . the [Secretary’s] twpart determination on state approvaid), at 39 (“Contrary to the
[North Fork] Tribe’s assertion, the twmart determination is totally dependent upon the
concurreke.”); Pls.” Summ. at 7naintainingthat “the Secretry has no authority to issue a two
part determination” without the Governor’s concurrencB)e plaintiffs reading of the law is
incorrect.

The Secretary’s twpart determination is not contingent upon the Governor’s

concurrencegbut gamingon land acquired in trust by the Secretary after October 17, 1988, is
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contingent upon the Governor’s concurrence. 25 U.S.C. § 2719(4)(4))see Confederated
Tribes of Siletz Indians v. United Stat#%0 F.3d 688, 696 (9th Cir. 1997) (“[T]he effetthe
provision is that the Governor must agree that gaming should octhe mewly acquired trust
land before gaming can in fact take placeExenthe plaintiffs concede thatvhen making the
two-part determinatiorithe Secretary was not bound at the time to inquire [in]to the leg#lity
the [Governor’s] concurrence in authorizing gaming at the Madera [Sis.” Mem. at 28.

Thus, to the extent that the “[p]laintiffs argue that the Secretarmgpart determination
is invalid because the [Governor’s] concurrence was abiahitio,” and challenge the
Secretary’s approval of efeservation gaming at the Madera Site, the IGRA ROD, on those
grounds, the defendants are entitled to summary judgment on ithtéfplaclaim. Pls.” Reply at
37. The validity of a Governor’s concurrence simply does not affecatltbty of a Secretarial
two-part determination: each is a separate requirement for gaming to take ptesselyn
acquired, nomreservation land’ As a result, contrary to thegphtiffs’ assertion, even “if the
concurrence . . . is determined to have been invalid, thedast determination” need not “be
rescinded.”Id. at 41.

2. California Governor’s Concurrence

With respect to their challenge to the validity of the Governor'swaance in the IGRA

ROD, the Stand Up plaintiffs acknowledge that (1) “the Governorisoaity to concur is an

o The plaintiffs rely on the Seventh Circuit’s interpretation of IGRA § 2719J(A) in Lac Courte Oreilles
Band of Lake Superior Chippewa Indians v. United St&&5s F.3d 650, 656 (7th Cir. 2004), in which the court
found that “[ulnkss and until the appropriate governor issues a concurrence, teSeaf the Interior has no
authority under § 2719(b)(1)(A) to take land into trust for the benefit ofdiannribe for the purpose of the
operation of a gaming establishmenld:; seePIs.” Reply at 3940. That statutory interpretation, not binding on
this Court, appears to conflate the Secretary’'s authority, uhd#RA, 25 U.S.C. § 465, to acquire land in trust on
behalf of an Indian tribe, with the Secretary’s authority, utfteitGRA, 25 U.S.C. § 2719(c), to sanction gaming
on lands acquired after October 17, 198825 U.S.C. § 2719(c) (“Nothing in this section shall affect or diminish
the authority and responsibility of the Secretary to take latadiust.”). The Governor’s concurrence does not
affect the Secretary's twpart determination under IGRA 8 2719(b)(1)(A) but, rather, the Secretaryrsnitei&on
regarding whether to acquire land on behalf of a tribe under IRA § 465 and tiwalalpdDOI regulations

goverring land acquisitions, 25 C.F.R. 8§ 15115.
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issue of California state law,” PIs.” Mem. at 28 n.24; PIs.” Reply a(238{t]he issue of
whether the Governor’s concurrence was authorized under California tawrently before two
different California courts of appeal,” Pls.” Mem.2& n.23(citing Pls.” State Case, ahthited
Auburn IndianCmty, supra n.13);seesupraPartl.G, and (3) “the California Court of Appeal is
the proper court to address plaintiffs’ challenge to the valafithe concurrence under state
law,” Pls.” Reply at37-38. The plaintiffs also concede thatboth casependingin the
California sate court systenithe lower courts found that the Governor was authorized to
concur[,] under the California Constitution,” with the Secretary's-pad determination under
the IGRA. PIs.” Mem. at 28 n.23.

Set against these concessiahs, plaintiffs mnetheless contend that “this [Clourt’s
resolution of this state law issue is necessary for the reliefiffesgek under the APA,” PIs.’
Mem. at 28 n.24, anthat“this [C]ourt may address issues of state law necessary” for the
plaintiffs’ “claim for relief under federal lawPls.” Reply at 38.Thus,despitethe plaintiffs
pendingchallengs to theGovernor’'s concurrence fDaliforniastate court, which they admit is
the proper forunand which theyost at the lowercourt levelthe plaintiffs “ask[] this Court to
disregard that result and delve into the complexities of state lawfs.’ Beply at 18.

According to the plaintiffs, they “must seek ultimate reliefeddral court because the Secretary
has already taken the land into trust based up®Gbvernor’s invalid concurrence, and only a
federal court may order the Secretary to take the land out of trdst’RBply at 38

For their partthe federal defendant®ntendhat “[tlhe Governor of California’s
concurrence with the Secretary’s tpart determination is valid as a matter of federal law” and
that there is nmeedto “delve into state law” because California permits class Il and Il gamin

Defs.” Mem. at 24.
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Contrary to the federal defendants’ positidre Courtagrees with the plaintiffs that
Governor’s authority to concur in an IGRA typart determination is an issue of state, laut
disagrees with the plaintiffs that this Court may address thetyaditiine California Governor’s
concurrence under California lavAs anothercourt explained,

When the Governor exercises authority under IGRA, the Governor is @xgrcis

state authority. . . . The concurrence (or lack thereof) is given effielerr federal

law, but the authority to act is provided by state law. . . . [W]heGthernor

responds to the Secretary’s request for a concurrence, the Governodacts un

state law, as a state executive, pursuant to state interests.

Confederated Tribes diletz hdians 110 F.3cat 697-98 Thus,the plaintiffsare correcthat,
“if the Governor lacks authority under state law to concur, the concurremsabsl.” PIs.’
Reply at 40 Still, the federal defendants aptly point out that “[tjo the extent thatl&tp seeks
to have this Court declare the Governor’s concurrence invalid, theyregNected to join the
party that is purported to have acted unlawfaithe Governor of California.” Defs.” Mem. at
26. Moreover,the State of California is missing fromdHawasiit, andanychallenge to the
validity of the Governor’s concurrence may not proceed in the Stat&aa@dbs

Federal Rule of Civil Procedure 19 prescribes a tpheeetest for determining whether
litigation may proceed in the absence of a particular party “who isdubjservice of process
and whose joinder will not deprive the court of subjaetiter jurisdiction.” FED. R. Civ. P.
(a)(1);seeKickapoo Tribe 43 F.3d at 1494. First, the Court must determine if the absent party i
required (or, necessary) for a just adjudication, pursuant to Rwd® 1P (which “states the
principles that determine when persons or entities must be joirseduit,”"Republicof the
Philippines v. Pimenteb53 U.S. 851, 862 (2008hcludingwhether “in that person’s absence,

the court cannot accord complete relief among existing parties,” ohevi@ibceeding would

either (i) impair the absent person’s ability to protecingarest relating to the subject of the
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litigation, or (ii) leave an existing party subject to a substhmnsia of incurring double, multiple
or otherwise inconsistent obligations because of the absent peirg@nést in the actiolfEeD. R.
Civ.P.19a)(1). Second, the Court must determine whether the person’srjasniéasible.
FED. R.Civ. P. 19(b);Kickapoo Tribe 43 F.3d at 1494. Finally, if the absent person required as
a party cannot be joined, “the court must determine whether, in eqdityad conscience, the
action should proceed among the existing parties or should be disthisgedR. Civ. P. 19(b);
seePimente] 553 U.S. at 862.

Rule 19(b) outlines a nonexclusive set of factors to be consideradking this last
determination,ncluding (1) the extent to which judgment rendered in the person’'s@bse
might be prejudicial to thatgoson or existing parties; (2) the extent to which any prejudice could
be lessened or avoided by protective provisions in the judgmentngledpelief, or other
measures(3) “whether a judgment rendered in the person’s absence would besgjégnd (4)
“whether the plaintiff would have adequate remedy if the action welismissed for
nonjoinder.” FED. R. Civ. P. 19(b)(1)£4); Pimente] 553 U.Sat 862. If an analysis of these
factors counsels that the actiar certain claimsshould not proceed without the absent party,
the absent party is considered to be “indispensable” and theocat@ms,must be dismissed.
See Bassett v. Mashantucket Pequot T&2bd F.3d 343, 360 (2d Cir. 2000) (applying a ctaim
specific Rule 19 analysis¥.

In sum, “whether a party is indispensable for a just adjudicatiguines a determination
regarding whether the absent party is necessary to the litigatgm;wthether the absent party

can be joined in the litigation; and if joinder is infeasible, whetiherdawsuit can nevertheless

18 Rule 19 used to contain the term “indispensable,” but was amended, faicgbyliposes, to remove the
term “as redundant” because it “expressfed] a conclusion reachegliingphe tests” of the Ruleep. R.Civ. P.
19 advisory committee’s note to 2007 amendment.
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proceed ‘in equity and good conscienceKickapoo Tribe 43 F.3d at 1494 (quotirfegD. R.
Civ.P.19Db)). The rule is “based on equitable considerations” and “the determindtethev
to proceed will turn upon factors that are case specific, . . . . amtsmith the fact that the
determination of who may, or must, be parties to a suit has conseqtmmntespersons and
entities affected by the judgment; for the judicial systenhigginterest in the integrity of its
processes and the respect accorded to its decrees; and for society and itSa@otieefair and
prompt resolution of disputesPimente] 553 U.S. at 88. Actions may “proceed even when
some persons who otherwise should be parties to the action cannakelog’ jbut “the decision
whether to proceed without a required person . . . . ‘must be based oa faciing with the
different cases, some such factors being substantive, some procedueat;asnpelling by
themselves, and some subject to balancing against opposingtsterks (quotingProvident
Tradesmens Bank & Trust Co. v. Patters8d®0 U.S. 102, 119 (1968))ndeed, “review
otherwise avidable under the Administrative Procedure Act may be unavailable dbe to
impossibility of joining an indispensable party,” particwashere a party enjoys sovereign
immunity. Witchita & Affiliated Tribes v. Hodelr'88 F.2d 765, 777, 778 n.14 (D.C. Cir. 1986).
“[T]he issue of joinder can be complex[fJimente) 553 U.S. at 863and though no
party in the instant case raised the issue of whether the State ofr@aliiéoan indispensable
party under Rule 19, courts have an “independent duty to raise a Rulés&@éala spontg
Cook v. FDA 733 F.3d 1, 6, 11 (D.C. Cir. 201@uaationsand citation omitted)Kickapoo
Tribe, 43 F.3dat 1495 n.3see Pimentelb53 U.Sat861 (“A court with proper jurisdiction may

.. . considesua sponte¢he absence of a required person and dismiss for failure to j@e€’);
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alsoFeD. R.Civ. P.19(a)(2) (“If a person has not been joined as required, the court rdest o
that the person be made a party?).

Here,first, Californiaunquestionably has an interest in@svernor’s authorityunderits
own law, to comply with federal law, as Wesin the continuing validityin light of the
withdrawal of the 2012 Tribebtate Compacind the newhprescribed Secretarial Procedyres
of its Governor’s concurrence, pursuant to which gamiitigoe permitted orthe Madera Site
California’s inteests would be directly affected by the relief sought by the plisintiho ask
this Court to make determinatiaboutthe propriety and continag viability of Governor
actionsignificantly affecting the State&atutory obligationgelationship with its citizens and
federallyrecognized Indian tribesnd fiscal interestwith respect to regulating Indian gaming
within its borders under the IGRAAccordPIs.” Mem. at 33 (arguing that the Governor’s
concurrence “effectively locked the Legislature fvatm weighing in on the decision” and
“authorized the creation [of] new Indian land for gaming purpost®wut any legislative
input”); Pls.” Summ. at /8 (asserting that the recenpyescribed Secretarial Procedures
“eliminate all rights of the State tmntrol the impacts and spread ofmd#kervation [gaming]
under the Governor’s concurrence provision” and “belittle the Caldozlactorate’s
unequivocal rejection of offeservation gaming in California”)Thus, California isindoubtedly
a necessarparty to this lawsujtto the extent that the plaintiffs challenge the Governor’s

concurrence.See Kickapoo Trihet3 F.3d at 1495.

19 As discussedsupra Part I.F, the Court ordered the parties to brief the issue of “{aghéhe State of
California is a party required to be joined under Federal Rule of Civil #uoce#9 and, if so, the effect on the
parties’ claims.” Mem. & Order (Sept. 30, 2015). No party’s supplementahigrizfidressed the effect of Rule 19
on the Stand Up plaintiffs’ claims regarding the Governor’s aoeoge and, instead, focused only ondlaéms
regarding the validity of the Trib&tate Compact. Rule 19 applies equally to the claims regarding tieen®os
concurrence, however.
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Second, California cannot be joined in the lawsA®.a state sovereign, it is immune
from suitunder the Eleventh Amenadmt of the U.S. Constitutiormbsent consent or waiveee
Seminole Tribe517 U.S. at 5455;Kickapoo Tribe 43 F.3dat 149596; Pls.” Suppl. Br. at 16
(conceding that “joinder is likely infeasible because of the State&rsigw immunity”) and
“California has not waived its sovereign immunity with respect to theprésgation,” North
Fork’s Suppl. Br. at &°

Lastly, the plaintiffs’ claims challenging the Goverrsoconcurrence cannot “in equity
and good conscience” proceddimente] 553 U.Sat 862. Indeed,jmmunity is such a
compelling interest that the Rule 19 inquiry is “more circumsctilgth respect to assessing
whether a lawsuit can proceed in the absence of a necessarthpai$ also immune from suit,
such that, where the party would be unavoidably prejudiced by a jutigemeiered in its
absence, grounds exist to dismiss the case “without consideratioy addtional factors.”
Kickapoo Tribe 43 F.3dat 1496-98;seeid. at 1497 n.9 (“The inquiry as to prejudice under Rule
19(b) is the same as the inquiry under Rule 19(a)(2)(i) regardindh@haintinuing the action
will impair the absent party’'s ability to protect its interest.3uch are the circumstances here.
Since California walld be unavoidably prejudiced by a judgment renderatd absenceelating
to the Governor’s concurrenddese claimsre appropriately dismissédithout consideration
of any additional factors.’ld. at 1498 see also Witchita & Affiliated Tribe$88 F.2d at 777
(“The dismissal of this suit is mandated by the policy of . . . imtytihi

Despitethe allegationin their Third Amended Complaininter alia, that “the Governor

of California engaged in poliegnaking decisions that bound the state, constituting a legislative

20 As the North Fork Tribe notes, California has waived its sovereign imtyo only certain suits brought
under the IGRA “by any federally recognized California IndianetribCaL. Gov. Cope § 98005; North Fork’s
Suppl. Br. at 8.
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act for which he lacked authority under California law,” TAC { 63, thepifs denythat they
are“directly challending] the Governds action as unlawful Pls.” Reply at 38 n.27. Aus, in
their view,“[t]here is no cognizable reason why plaintiffs were requirgditothe Governor
under Rule 19 Id. As support,itey reason that the Governor “has no legal interest in the
challenge to the Secretary’s approval of the compatt(titing Pyramid Lake Paiute Tribe v.
Burwell, 70 F. Supp. 3d 534 (D.D.C. 2014)), and “even if he did have such antinberesnot
necessary and indispensable because the Secretary can adequately represtertesiabere,”
id. (citing Ramah Navajo Sch. Bd., Inc. v. Bahl8& FE3d 1338, 1351 (D.C. Cir. 1996)This
reasoning defies logic.

As explainedsupra the Governor and the&e of California have an immutable interest
in the plaintiffs’ challenges regarding the Governor’s authority atidraio this case and,
contrary to the plaintiffs’ assertion otherwise, the Secretary ablodaenot represent the
interests of th€alifornia or itsGovernor as“the Secretary [is] not in a position to champion the
State’s position in view of his [or her] trust obligationghe Tribe.” Kickapoo Tribge 43 F.3d at
14909.

The cases cited by the plaintiffs are inapposite. In both dasespurts found that the
Secretary could adequately represent any interests of the nonparty fitmianih Ramah
Navajo School Boarcho conflict existed between the United States’ interest and the nonparty
tribes interests in the case87 F.3d afl351], see id.(finding “no concern that the Tribes’
interests might conflict with one another and keep the Secretary freqoaiely representing
them all’). Similarly, inPyramid Lakethe Secretary’s interest “align[ed]” with the interests of
the absentribes. 70 F. Supp. 3d at 54Here, the Secretary cannot represent California’s legal

and financial interestig the outcome of the plaintiffs’ clainiecause¢he Secretary does not
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share these interests and, as explained abagea conflicting trust obligation to the North Fork
Tribe. Cf. Amador Cty. v. U.S. Dep'’t of the Interi@72 F.3d 901, 193, 196 (majority op.) &
197 (Randolph, J., concurring) (D.C. Cir. 2014) (suggesting, without dgcidhat the Secretary
could adguately represent an Indian tribe’s interest in defending the Sstsata-action
approval of its TribaState gaming compact against the County because of the Secretary’s trust
obligations to the Indian tribe).

Accordingly,the plaintiffs’ claims in ay way involving the Governor’s concurrence
must be dismissedue to the absence of an indispensable party

3. Secretary’s Land Acquisition Decision (IRA ROD)

For the reasons discussedpra Part 111.B.2,to the extent that the plaintiffs predicate
their challengeto the Secretary’s decision to acquire the Madera Site in trust for the Nokh F
Tribe, i.e., the IRA ROD, on the basis of an invalid orloagerviable gubernatorial
concurrence, this challenge triggan assessment of the legality of the Gawe's concurrence
under California law and, again, Rule 19 @¥'s& insurmountable obstacle to [the plaintiffs’]
claim.” Detroit Int'l Bridge Co. v. Gov't of CanaddNo. 16¢cv-476 (RMC), 2016 WL 3460307,
at *7 (D.D.C. 2016) (citingickapoo Tribe 43 F.3d at 1500).

The plaintiffs seek to avoid this result by acknowledging that “dure®ary is not
required to investigate the vagaries of California State law,” and haauttetity to consider
the concurrence valid in order to give it effect under federal law,” regaroiiéthe validity or
invalidity of action under state law.” PIs.” Reply at 23, 39. Indeetther the IGRA nor the
IRA require the Secretary to determine the validity of the Governor's o@moe under
California law. Thus, in ligt of Governor Brown’s August 2012 letter explicitly concurring in

the Secretary’s twpart determinatiorseeConcurrence Letter, the Secretary’s November 2012
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land acquisition decision was reasonakde, Detroit Int'l Bridge Cq.2016 WL 3460307, at
*15-109.

At the same time, the plaintiffs strenuously argue that “if the concwrngmen which the
Secretary relied is determined to have been invalid, the [IRA] detation” must be, at least,
reconsidered and, possibly, “rescinded,” PIs.” Reply at 4Tearanded,’id. at 2, 26; seeb
U.S.C. § 706(2)(C) (requiring courts to “hold unlawful and set aside g@etion, findings, and
conclusions found to be . . . in excess of statutory jurisdichiothority, or limitations, ortsrt
of statutory right”);Pueblo of Santa Ana v. Kell§04 F.3d 1546, 1557 (10th Cir. 1997)
(explaining, in the similar Tribabtate compact context, “that Congress did not intend to force
the Secretary to make extensive inquiry into state law to determineewtie¢hperson or éty
signing the compact for the state in fact had the authority to do sdthbtidoes not mean that
consequences should not flow, such as a determination that the conmpeetids if it turns out
that the state has not validly bound itself to tbmpact”). As the plaintiffs point out, “[t]he core
circumstances of the twpart determination have changed,” Pls.” Reply atsite the
Governor granted his concurrence to the North Fork Tribe’s propdisegservation gaming
establishment in exchand@r “broad statewide benefits,” which the State may not now receive,
and the State may not have “intend[ed] to authorize . . . gamirfgpm which the [S]tate would
receive no benefit,id. at 2731.

Even assuming that the plaintiffs are correct, however, now ih\@@ppropriate time,
nor is this the appropriate lawsiotr resolution of that issueThe issue regarding the legality of
thegubernatorial concurrence in the Secretary’s-pad determination has not been finally
resolved bythe Calibrnia state coudystemthe administrative record in this case provides no

basis for this Court to evaluate any federal action in responsedntrevents, including the 2014
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referendum vote and the issuance of the Secretarial Procedures andgnifosirgly, the State
IS not a party to this lawsuit to clarify its intent in the pastoposition nowor to protect its
significant interests at stake. Thus, any determination of the impabedRA ROD of a
possible finding that the Governor’s comnence was invalid or has been rendered inapplicable
is premature antchappropriate for this suit.
* * *

For the foregoing reasons, the Stand Up plaintiffs’ Fifth and SixtimSléor Relief,
TAC 1Y 99-115, are dismissed as mpanhd theirclaims regrding the Governor of California’s
concurrence in the Secretary’s tpart IGRA determinatiorsee TAC 1 63, 68, 111 (part of
Second and Sixth Claims for Reliedye dismissedue to the absence of an indispensable party.

On a final notebothgroupsof plaintiffs attempt to inject yet another claim into this
already longlived lawsuitby contenéhg that the IGRA and IRA RODs “must be vacdted
because they afgredicatetl on the “anticipated benefits” and mitigation measures outlimed i
the TribalState Compact, which benefits and mitigation measures are now “Yfusofnon-
existent” in the Secretarial Proceduré&scayune’s Summ. at-2, 4, 6-7, 9;PIs.” Summ. at 34
(referring to the Compact as “the heart of the records of decisga®)alsod. at 8-9 (asserting
that the recenthprescribed Secretarial Procedures “entirely erode the basis of the @ts/ern
concurrenceby “expand[ing] gaming” and “fail[ing] to include even the insuffitienitigation
the Compact and the FEIS provided”). Indeed, all parties acknowledge ciatigescope and
mitigation measures authorized under the Compact versus the Secretagduires but, not
surprisingly, draw different conclusions regarding the impbtihose differences. For the
plaintiffs, the diferences are “material[,Pls.” Summ. a#, and “dramatic,” in abrogation of

state interests, PicayuseSumm. at-A, while the defendants discount the changes made in the
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Secretarial Procedures as merely reflecting changes in “some &#handiadminigsative
details,” without any “corechanges warranting restarting the administrative process, North
Fork’'s Summ. at-A; seeDefs.” Summ. ab (noting thata “mediator determinethat the Tribe’s
proposed compact best comported with the terms of the 1GRAother Federal law, and the
findings and order of the Court”)l'his most recenthallenge tadhe IGRA and IRA RODs due
to the Secretarial Proceduyeghichareperceived to béess favorable to the State and the
plaintiffs’ interestshas a certainany that the consequence of all the plaintiffs’ efforts has been
to put them in a worse, rather than better, position than they statbednder the much
maligned Compact.

In any event, neither ROD was based upon any particular ISthéé CompactSee
North Fork’s Summ. at-8 (noting that the RODs “were premised on projections and estimates
from [a] 2008 Compact, and were made before the California Legislatdiedréte 2012
Compact”). Both decisions mention Trikslate compact requirements geadly, to note that
gaming on the Madera Site will be conducted in compliance with applicaddeal and state
law. SeelRA ROD at 2, 2322; IGRA ROD at 2, 21, 64. The IGRA ROD additionally mentions
“Tribal-State Gaming Compact Revenue” and, in assgggvernmental costs and revenues,
provides that “[bJecause the Tribe intends to conduct class Il gamihg Besort, it must
execute a tribastate gaming compact with the State of California prior to commencmgga
operations, and the Departmentshapprove that agreement.” IGRA ROD at 74, 76. This
statement does not bind the North Fork Tribe to conduct gaming pursuatb anfribaiState
compact, however, even though such a compact would have allowed the State io gaming
revenues. Rther, the North Fork Tribe is now permitted to conduct gamingupatgo

prescribed Secretarial Procedures.
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Moreover, both RODs specifically identify and adopt all mitigatieeasures mentioned
in the FEIS and, pursuant to the RODs, gaming on the M&itr is “subject to implementation
of the mitigation measures.” IGRA ROD at 51, 87; IRA ROD at532 61;see alsdNorth
Fork’s Summ. at 910 (describing how “[t]he mitigation provisions in the Secretgmatedures
are substantial and consistent ihnma¢aningful respects with the provisions in the 2012
Compact”). Thus, the lack of any Trib&tate compact does not affect the IGRA and IRA
RODs. Since “the purpose for which the land was acquired intg’tfust 115, and the
grounds on which the ds@ons were made.e., for the North Fork Tribe “to conduct tribal
government gaming authorized under IGRA” to promote tribal ecandevelopment and self
sufficiency, continue to apply, IGRA ROD at 2; IRA ROD at 2, the Segfstdecisions, as
discussd infra in Part 11l.C and D, continue to be reasonable.

To the extent that the plaintiffs invite this Court to examirestantivelythe Secretarial
Procedures, such a review would be, as discuagad Part Il.B,premature for a variety of
reasons In any event, the statutory imprimatur of legitimacy giverh&Secretarial procedures,
which the IGRA requires the Secretary to promulgate, consistent withediator’'s selected
compact, after the Secretary receives notice that a state has not consdraedampactsee25
U.S.C. 8 2710(d)(7)(B)(iv), sets a high bar to attack these praeeduthe guise of a challenge
to the RODs for the Madera Siteastly, both the Secretarial Procedures and the Compact
authorized class Il gaming on the Mad&ite, with significant related development in terms of
hotel, restaurant and transportation spadeus, in context, the differences cited between the
two documents appesaglatively insignificant.

C. IGRA RECORD OF DECISION

The IGRA was enacted “to provide a statutory basis for the opedtgaming by

Indian tribes as a means of promoting tribal economic developm#érsuffeciency, and strong
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tribal governments.” 25 U.S.C.AZ02(1). Though the IGRA contains a generahibition on
“‘gaming . . . conducted on lands acquired by the Secretanysinfor the benefit of any Indian
tribe after October 17, 1988d. § 2719(a)an exception applieghen,inter alia, “the Secretary
after consultation with the Indian trileed appropriate State and local officials, including
officials of other nearby Indian tribesyiakes awo-part determinatioiil) “thata gaming
establishment on newly acquired lands would be in the bestahtdrihe Indian tribe and its
membersand” (2) that it ‘would not be detrimental tine surrounding communityid.
§2719(b)(1)(A). The DOI regulations implementinmter alia, this two-part determination
exception the most current of whiategulationdbecame effective on June 19, 2008, coritaén
agency procedures used to make the determination. Gaming on Trust Landed\Adier
October 17, 1988, 73 Fed. Reg. 29,354, 29,354 (May 20, 26695 C.F.R. 88 292-2292.26.

A two-part determination was made in this casghe September 201GRA ROD, to
enablethe North Fork Tribe to conduct gaming on the Madera Site, once acqlesgitethe
IGRA'’s general prohibition on conducting gaming on neadguired land.Based on “thorough
review and consideration of the [North Fork] Tribe’s-fedrust application and materials
submitted there within; . . . the FEIS; the administrative record; andheats received from the
public, Federal, state and local governmental agencies; and pdyexifedted Indian tribes,”
IGRA ROD at 1, the Secretary concluded that North Fork’s proposed casimoMadera Site
“Iis in the best interest of the [North Fork] Tribe and its menikand “would not be detrimental
to the surrounding community, or the Picayune Ranchadadt 83-84.

Both groups of plaitiffs challenge the second part of the Secretary’s determination,
arguing thathe analysis of the proposed casino’s anticipated impacts on theisdimg

community and corresponding conclusion that the proposed casindd‘wot be detrimental to
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the surounding community,” was arbitrary and capricious. In particular Stiand Up plaintiffs
challenge the Secretary’s consideration of (1) benefits expectede¢aantine surrounding
conmunity from the proposed casin@) mitigation measures expected to alleviate expected
harms to the surrounding comnity from the proposed casirend (3) harms to the surrounding
community expected to occur from the proposed casino. The Picayueechaltienges the
Secretary’s conderatian of the economic harihis expected to face as a result of the proposed
casino, as its own casino, Chukchansi Gold, located on the Picaghats Teservation land, is
forced to compete for business. The Picayune Tribe additionally nfpediehe Secretary’s
analysis of the North Fork Tribe’s “historical connection” to the Madte, which the
Secretary considered in reaching the conclusion that the proposed cddioimthe North
Fork Tribe's best interestSee idat 55-61.

The Picayme Tribe’s challenge to the Secretary’'s “historical connection” aisalbysi
addressed first, followed by the plaintiffs’ respective challemggarding the proposed casino’s
anticipated impact on the surrounding community.

1. Historical Connection To e Macera Site

The Picayune Tribe takes issue with the Secretary’s finding that thie Nank Tribe had
a “significant historical connection” to the Madera Site, arguiag ttins finding is unsupported
and contradicted by the record. Picayune’s Mem. at3.0Notably, unlike other exceptions to
the IGRA’s generajaming prohibition on lands acquired after October 17, 198&h as the
initial reservation exceptior25 U.S.C. § 2719(b)(1)(B)(ii), and the restored lands exception,
§ 2719(b)(2)(B)(iii),which require“[t]he tribe [to] demonstrate a significant hiskoal
connection to the land,” 26.F.R. § 292.6,292.12(b), the tribe need not haamy historical
connection to the land to develop a gaming establishment on newlyeacizunds pursuant to

the Secetarial twopart determination. Insteadn“evaluating whether the proposed gaming
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establishment is in the best interest of the tribe and its membenshether it would or would
not be detrimental to the surrounding communitgl,’8 292.21(a), IKRA regulationsimply
require the Secretary to consider, among numerous other factors@magindn, “[e]vidence of
[the tribe’s] significant historical connections, if any, he fand,”id. § 292.17(i)see id.§
292.21(a) (requiring the Secretary to “consider all the informatibmated under 88 292.16
292.19”). A significant historical connection exists where either (1) “the iaacated within
the boundaries of the tribe’s last reservation under @cbir unratified treaty, or [(2)] a tribe
can demonstrate by historical documentation the existence of the tritegesij burial grounds,
occupancy or subsistence use in the vicinity of the laidl.’§ 292.2.

While not required as part of the typart determination, the Secretary nevertheless found
both definitions for a “significant historical connection” niethe instant caseSpecifically, the
IGRA ROD *“conclud@d] that the Tribe has a significant historical connection to the [Madera]
Site” because (1) “[t]he Site is located within the [nesstiablished] reservations contemplated
by the [unratified] San Joaquin Valley treaties for the Tribe’sgmessors,” including a “1851
Treaty signed at Camp Barbour on the San Joaquin River,” and (®@ritas documentation . . .
demonstrates that [the North Fork Tribe] established a continuessnee in the vicinity of the
Site, through occupancy and subsistence activities, over a periocedf iIBRA ROD at 6661.
As discussed below, the Picayuhgbe’s objections to both the Secretary’s treaty finding and
continuous presence finding are not persuasive.

a. Camp Barbour Treaty Of 1851

The Picayune Tribe argues that the Secretary misread the relevant tresgiesgahat

“[tlhe North Fork Rancheriaave [sic] never been connected to” the 1851 Camp Barbour Treaty

and that the Secretary, without any evidentiary support, “conflatefccurrent Mono Indians
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with the persons referred to as ‘mona’ in [the Treaty].” Picayune’s.MedB-11;see also
Picayune’s Reply at 18 (arguing the IGRA ROD “erroneously equated trentitono Indians
with persons referred to ambiguously as ‘mona’ . . . in the CammpBaflveaty, without
offering any evidence whatsoever for the linkagé”)The Picayundribe alsoargues that “the
Madera Site is not even located within the reservation that was allegedlyststd iy the 1851
Camp Barbour Treaty,” asserting that it “is instead within the bourgdafie. . the Camp Belt
Treaty.” Picayune’'s Memat 11. The Picayundribe’'s arguments are undermindtbwever by
the same evidence thiatlaims “directly contradicts the Secretary’s finding$d: at 12.

The 1851 Camp Barbour Treaty, which was never ratified, purportecatdigistan
Indian reservation in the Saoahuin Valley for a number of named tribes. Thus, the Madera
Site, in the San Joaquin Valley, appears to be located squarely in theieixégt aontemplated
for a reservation. Moreover, the issue of whether the North Fork Wals among the tribes
designated to live on the reservation in the San Joaquin Valley isdappy the text of the
Camp Barbour Treaty, which provides:

it is also expressly understood that thenaor wild portion of the tribes herein

provided for, which are still out in thmountains, shall, when they come in, be

incorporated with their respective bands, and receive a fair andietpuast in

the land and provisions hereinafter stipulated to be furnislietidavhole

reservation[.] . . .

Camp Barbour TreapyArt. 4.

21 The Picayune Tribe highlights the undisputed fact that “thedModians were not present at the . . .
signing” of the 1851 Campdsbour Treaty, Picayune’s Mem. at 10; Picayune’s Reply-&t8 Defs.” Mem. at 38

39, but this is immaterial. The IGRA ROD explains that thetyrepecifically mentioned the Mono ancestors of
the Tribe, who had not yet arrived from the foothills ondhg the treaty was signed, and made them express
beneficiaries of the reservation contemplated by that treaty.’AIBBD at 57. Thus, the Picayune Tribe’s reliance
on the Mono Indians’ absence from the treaty signing does ndthadyance its challenge to the Secretary’s
decision. Similarly, the Picayune Tribe cites the fact that the 18&5tyT“was never subsequently ratified by the
United States Congress,” Picayune’s Mem. at 10, but ratification is likewisae@mahander the regulationsee25
C.F.R. § 292.2 (“Significant historical connection means theitmtated within the boundaries of the tribe’s last
reservation under a ratified onratifiedtreaty . . . .” (emphasis added)).
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A scholarly reporin theadministrativerecordandrelied upon by the Picayune Tribe
explains that “[tjhe Northfork Monos were and are part of a larger grbunglians referred to as
the Western Mono or Monachi . . . . [who] spoke a Shoshonean languagédraimpartial
judge would most likely conclude that the Shoshonean Maeosincluded in the treaty even if
they were misidentified as portionstbe[othel tribes.” Robert F. Manlove, Report Concerning
Lands Historically Associated with the Northfork Mono India 2, 5, Jt. App. at 2, 5,ECF
No. 1241 (emphasis in original)Further, according to the report, the reservation proposed by
the Camp Barbour Treatybuldinclude the area of the proposed casinlal’at 4 (emphasis
added).

In addition to the Treaty itself, accounts from ancestors of thithWork Tribe descrid
the United States military’s efforts, in the 1850s, to force them drad thdian groups out of
their homes in the Sierra Nevada foothills, culminating in théiessl signing the Treaty at Camp
Barbour, with “friendly’ Indians.” Seel.ee Memoir a#5-75 Descendants of the North Fork
Tribe acknowledge the lack of evidence that their leaders signed the CabouBareaty or
that their ancestors were forced to disperse from their hoth@lahe mountains, but correctly
point to the fact that “the treaty provided for their anticipatedatireferring to them as the
“monaor wild portion of the tribes . . . which are still out in the mountaind. at 63 (emphasis
in original). In sum, contrary to the Picayune Tribe’s assertitese parts of ehhistorical
record provide evidentiary support for the Secretary’s findingstabe North Fork Tribe’s
historical connection to the Madera Site.

Accordingly, the Secretary’s conclusion that the Madera Site is locateith Wit

boundaries of a reservati proposed for the North Fork Tribe under an unratified treaty has

62



support in the record and was properly considered as evidence of the Néarihibe's
“significant historical connections, if any, to the land.” 25 B.8 292.17().
b. Occupancy Or Subsistence Use Ihé@ Vicinity

The Picayune Tribe also argues that the IGRA ROD’s description of the wéiiine
North Fork Tribe’s contacts with Madera, including as “temporard’ ‘@easonal,” reflect
“sporadic,” “ephemeral and transactional contacts with the City of Madeabéaté insufficient
to constitute the “occupancy or subsistence use” required to shoWicsigt historical
connection. Picayune’s Mem. at 12; Picayune’s Reply-at94.8The Court disagrees.

“[S]ignificant historical connectio” is “not limited to the tribe’s exclusive use and
occupancy area,” though it “require[s] something more than evidence tlie eerely passed
through a particular area” or “something more than ‘any’ connection.” @Gaomrust Lands,
73 Fed. Regat 29,366. Here, in determining that the North Fork Tribe has a isigmif
historical connection to the Madera Site, the Secretary relied on evidenaceténatlia, in the
1850s, ancestors of the Tribe settled along the Fresno River, wositdotcasanally the plains
and watercourses for the purposes of hunting and fishing” and to assisttobes in the plains
“in times of war,” and “live[d] on, visit[ed], and recognize[d]” the Frestiver Farm, a
reservation located near the banks of the Fré&swer “near or within the boundaries of the
modern day City of Madera,” “as their home and headquarters.” IGRA R6G®%8. The
Secretary additionally relied on primary documents and personalee@mtis of “{[m]any of the
Tribe’s oldest citizens” evidencing that, in the late nineteenth ang teamhtieth centuries,
ancestors of the Tribe “travel[ed] from the Valley fleooftenpassing through Madera to the
foothills andback again-as they herded sheep for local ranchers,” would patronize a store

located within 600 yards of the border of Madera, and “worked pickmgegrat . . . vineyards”
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approximately five miles north of Madera, “in very close progyo the Site.”ld. at 59
(emphasis added). Evidence also indicated that “likely a majarfityie members of the North
Fork Tribe, in or around 1916, would “temporarily leave their mouarttabitations and go to the
rich San Joaquin Valley in proper seasons to secure work on the feynseadows, vineyards
and orchards, as well as shesfyeaing in its season.’ld. at 60 (alteration omitted).

This evidence of the North Fork Tribe’s longtime, consistent utsandfand resources in
or near Madera for food, employment, and livelihood provides siitisupport for the
Secretary’s conclusiotiat the Trib& use of the land in the vicinity of the Site amounted to
“something more than ‘any’ connection” or “merely passing throughyittidtanding the
generally seasonal use by the Tribe of this land.

2. Impacts On The Surrounding Community

Both groups of plaintiffs challenge the Secretary’s analysis amdsponding conclusion
for the second part of the IGRA “twmart determination” that the proposed casino “would not be
detrimental to the surrounding community.” The Stand Up plairdifge that the Secretary
failed to apply the requisite “heavy scrutiny” in considering the imphtite proposed casino on
the surrounding community. Pls.” Mem. at-28. In particular, the plaintiffs criticizhe
Secretary’'s evaluation of{1) the commnity benefits expected to be derived from the proposed
casino; (2) the mitigation measurasid (3) three identified community harms expected to result
from the proposed casieproblem gambling, traffic, and displacement of the Swainson’s
Hawk. The Picayne Tribe similarly challenges the Secretary’s analysis of commiauitys,
with a primary focus on the Secretarg\gluation of the financial impact the proposed casino is

expected to have on the Picayune TriBee generallfficayune’s Mem. at 2@7.
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Before turning to the plaintiffs’ specific contentions, the €dust addresses the
plaintiffs’ threshold legal argumentsathithe IGRA RODreflects an erroneowpplicationof the
statute and therefo®nflicts with @ngressional intent.

a. Congressioml Intent

Both groups of plaintiffs claim that the IGRA ROD conflicts witle tegislative purposes
of the IGRA: the Stand Up plaintiffs challenge the decision witheresjp Section
2719(b)(1)(A)’s requirement that “a gaming establishment on newlyirachlands . . . not be
detrimental to the surrounding communitggePls.” Mem. at 2224, and the Picayune Tribe
challenges the decision with respect to Section 2719(a)’s “prefei@mnoereservation
gaming,” Picayune’s Mem. at #445. The Court address each argument in turn.

(1) Section 2719(b)(1)(A)’s “NdDetrimentl To The Surrounding
Community Requirement

The Stand Up plaintiffs reiterate their contention made in sugbq@reliminary
injunctive relief that the Secretary’s finding regarding the psep casino not being “detrimental
to the surrounding community,” IGRA ROD at 84, “is contrary to @@ess’[| clear intent”
because[t] he Secretary arrived at this conclusion by weighing the benefite aa#ino to the
surrounding community against significant detrimental impactsitbee found.” Pls.” Mem. at
22. In other words,te plaintiffs read 8 2719(b)(1)(A) to require thagjaaning establishment
result in “no detriment to the surrounding community” whatsoevguiag that Congress did not
intend for this particular provision tiie IGRA to “serve IGRA’s purpose of promoting
economic development, safifficiency, and strongibal governments,” but, instead, intended it
to “limit[] a tribe’s ability to improve its economic conditichrough casino gambling.ld. at
22-23. Thus, the plaintiffs urge that 8 2719(b)(1)(A) “be construed naytdektause

construing this provisiofbroadly— based on IGRA’s purpose to promote economic
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development, selufficiency, and strong tribal governmenrts/ould ignore the limits Congress
set on gaming . . . .1d. at 2322

This Court previously explained thidte plaintiffs’ argumentmisconstrués] the
standard by which the Secretary must judge the potential negative effagaming
establishment under the IGRAvhich simply ‘does not require that a new gaming development
be completely devoid of any negative impactStand Up | 919 F. Supp. 2d at 73. Since {a]
new commercial developments are bound to estarlecosts, the Court previously reasoned
that ‘the Secretary’s duty under the IGRA is to determine whether those clhéis significant
enough to bedetrimental to theurrounding community. Id. at 73-74(emphasis in original)
(quoting 25 U.S.C. § 2719(b)(1)(A)). The plaintiffs’ “cramped readwigthe IGRA would
result in barringany new gaming establishmemtisd, thereby, interpret the statutptyrase
“ detrimenal to the surrounding communityas effectively*nullify[ing] the ‘overarching
intent of the IGRA, which wasin large part to provide a statutory basis for the operation of
gaming by Indian tribes as a means of promoting tribal economicogieneht, sk-sufficiency,
and strong tribal governmerits.ld. at 74 (quotingCitizens Exposing Truth About Casinos v.
Kempthorne492 F.3d 460, 468 (D.Cir. 2007)). Acknowledging that the plaintiffs may take
moral umbrage with the goals and purposes of@iA,” the Court directedthose policy
grievances . .to the political branches that enacted the law,” sinc@i§tCourt has neither the

power nor the competency to rewrite the purposes of duly enactslatiem.” 1d. (citing

22 The plaintiffs confusingly posit inconsistent interptietias of the exception to the gaming prohibition in §
2719(b)(1)(A): in reply, the plaintiffs indicate their interpretation dugsrequir[e] the Secretary to find that there
will be no detriment to the surrounding community whatsoever,” PIs.” RepH, geB8simultaneously claim that the
purpose of § 2719(b)(1)(A) “is to allow the community to express concerns alasiha development and
requiresthe Secretary to address those concerngiatidhat no detriment will result from [the] casifiad. at 33
(emphasis added3ee alsdPls.” Mem. at 22 (“Without explanation and analysis as to . . . hewifspmitigation
measures will result ino detrimento the surrounding community, the Secretary’s conclusion is contrary t
Congress’s clear intent.efnphasis added)). This inconsistency is not helpful to their argument
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Badaracco v. Comm, 464 U.S. 386, 3981984) (“Courts are not authorized to rewrite a statute
because they might deem its effects susceptible of improven)ent.”)

Nothing presented in the plaintiffs’ briefing on the current pendiagoms warrants
disturbing the Court’s prioreasoning. Indeed, the plaintiffs’ desired statutory interpretatio
contrary to settled law in this CircuiSeeCitizens Exposing Trutl#92 F.3d at 469 (“IGRA was
designed primarily to establish a legal basis for Indian gamingrasfdastering tibal
economic selbufficiency, not to respond to community concerns about cagnik.at 465,

468 (finding plaintiff norprofit antkcasino group “overemphasized” the “community protection
provision of IGRA, 25 U.S.C. § 2719(b)(1)(A),” “in the overall struetof IGRA” in arguing
that “IGRA was designed to help minimize the-&fifects of gambling,” protect surrounding
communities from gaming on Indian lands, and prohibit gaming onadtgrired lands unless
the Secretary and the State governor determine gaming will not havensedédtieffect on the
surrounding host community’gccordCity of Roseville v. Nortqr848 F.3d 1020, 1032 (D.C.
Cir. 2003) (rejecting plaintiff's characterization of the provisioh§ 2719(a) as “laws
disfavoring Indians” in finding that the plaintiff's “continue a@erlook the role that IGRA’s
exceptions in § [2719(b)] play in the statutory scheni&”).

(i) Section 2719(a)'Preference Br On-Reservation Gaming

Similar to the Stand Up plaintiffs, the Picayune Tribe assieatsthe Secretary violated
“a fundamental tenet” of the IGRA, namely: “the promotion ofeservation gaming instead of

off-reservation gaming.” Picayune’s Mem. at 14. As support for thestasn, the Picayune

23 ThoughCitizens Exposing Trutinvolved the “initial reservation exception,” 492 F.3d at 46625

U.S.C. § 2719(b)(1)(B)(ii), an@ity of Rosevillenvolved the “restored landkeeption,” 348 F.3d at 1028ge25
U.S.C. § 2719(b)(1)(B)(iii), the reasoning in these cases regardingrihesps of the IGRA applies equally to the
two-part determination exception in § 2719(b)(1)(A).
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Tribe points to what the Tribe charaazes as the IGRA'’s “broad prohibition against gaming on
newly acquired land.d.

Contrary to the Picayune Tribe’s characterization, however, the IGRélslition is not
so broad. While the IGRA does, indeed, provide a general prohibiabfgdiming . . . shall not
be conducted on lands acquired by the Secretary in trust forribétlod an Indian tribe after
October 17, 1988,” 25 U.S.C. § 2719(@ther parts of the same section proviaigtiple
exceptionssee id.(“Except as provided in subsection @}his section, gaming . . . shall not be
conducted on lands acquired by Becretary in trust for the benefit of an Indian tribe after
October 17, 1988ynless- . . . .” (emphasis addedpee alscCitizens Exposing Truth#92 F.3d
at 468 (“Congress’s primary purpose in enacting IGRA is evident a$raralthe inclusion of
se\eral exceptions to the gaming prohibition on aiequired lands in order to allow newly
acknowledged or restored tribes to engage in gaming on par withraksr”). While the
Secretary has acknowledged that “the regulatory scheme established byaaRs*on
reservation gaming to efeservation gaming,” and that Congress “favors tribal gaming on
existing and former reservations, and on lands acquired in trost@October 17, 1988,”

IGRA ROD at 82, such Congressional intent does not undernaingr€ss’ other clear intent to
provide foroff-reservation gaming on newly acquired lands pursuant to a Secretariadit
determination, which it expressly incorporated into the IGR&e25 U.S.C. § 2719(b)(1)(A).
Consequety, the Picayune Tribe’slinkeredview that the Secretary violated Congressional
intent and the IGRA’s preference for-ogservation gaming in making a tvypart determination

in this case ignores other parts of the same statutory provisiois,aherefore, not persuasite.

24 The Picayune Tribe makes the same argument agairrgtseffvation gaming with respect to the IRA,
citing an implementing regulation requiring the Secretary to “gieatgr scrutiny to the tribe’s justification of
anticipated benefits from the acquisiti@nd “greater weight” to the concerns of state and local governments
“having regulatory jurisdiction over the land to be acquiredémtihe distance between the tribe’s reservation and
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b. Commnunity Benefits

Predicated otheir faulty premise that 8 2719(b)(1)(A) requires that the gaming
establishment result in zero negative impact to the surrounding woitynsee supraubpart
a(i), the Stand Up plaintiffs criticize the Secretary’s “balantasy, concluding that the benefits
outweigh any detriments” and assert that “benefits to the surmgindmmunity are irrelevant .
. . except to the extent that such benefits eliminate detriments.”M@m. at 25see also idat
23 (“[P]roviding econanic benefits to the surrounding community is not a purpose of IGRA[
nor . . . consonant with any of the articulated purpogesiphasis omitted) Pls.” Reply at 33
34 (arguing that “a finding of no detriment to the surrounding [comiyjucainnot be mael by
claiming the benefits outweigh the detriments” because, generaligrtyer the casino, the
greater the revenue/positive impact éimelgreater the negative impact). In other words, the
plaintiffs take issue with the Secretary’s consideration of the comynoeitefits expected toe
derived from the proposed casino evaluating its detrimental impact

At the outset, determining whether “a gaming establishment on reglyired lands . . .
would not be detrimental to the surrounding community,” 25 U.S.C. 8§ 2713)( necessarily
requires a holistic evaluation of the impact of the proposed develbvpaneiproperly
encompasses consideration of both the anticipated benefits the gastaibiIshment would
bring to the surrounding community andpistential adverse consequences. A focus solely on

the detriments or the benefits would distort the overall godlseostatute.

the land to be acquired increases.” 25 C.F.R. § 151.11(bye@Ricayune’s Mem. at 15 (referring to the “IRA
presumption[] against cffeservation gaming”). The IRA, similar to the IGRA, represent®eerall effort ‘to
rehabilitate the Indian’s economic life” and “functions as a prijmrmechanism to foster Indiarbies’ economic
development.”Match-E-Be-NashSheWish Band of Pottawatomi Indians v. PatchdB2 S. Ct. 2199, 2211 (2012)
(quotingMescalero Apache Tribe v. Jondd1 U.S. 145, 152 (2011)). Accordingly, the IRA “provid[es] lands
sufficient to enabléndians to achieve sefupport,”id. (quotingMich. Gambling Opp’n v. Kempthorng25 F.3d
23, 31 (D.C. Cir. 2008)), and expressly contemplates that the Secrdtanake “off-reservation acquisitions’ . . .
‘for business purposes,id. (quoting 25 CF.R. § 151.11(c)). Consequently, the Picayune Tribe’s similar IRA
related argument is also overly simplistic and unpersuasive.
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In this regardthe plaintiffs mischaracterize the Secretary’s conclusion. Contraingt
plaintiffs’ assertion, the Secreyadid not “conclud[e] that the benefits outweigh any detriménts,
Pls.” Mem. at 25, or “suggest that the benefits to the surroundimgnanity will compensate the
community for any detrimentsid. at 25 n.22. Rather, the Secretary acknowledged theiveegat
impacts that the proposed casino would have on the surrounding casnamchdetermined that
these negative impacts would not be, overall, “detrimental toutiheusrding community” within
the meaning ofhe IGRA. SeelGRA ROD at 85 (“The weight of thevidence in the record
strongly indicates that the Tribe’s proposed gaming faciityladera County would not result in
detrimental impact on the surrounding community.”).

C. Mitigation Measures

The Stand Up plaintiffurthercriticize “[t]he Secretary’s finding of no detrimental
impact to the surrounding community” for failing to examindyftihe mitigation measures
outlined in the IGRA ROD, which adopted the analysis of these ne=saset out in the FEIS to
address any adverse environmenmtglacs from the casino developmengeePls.” Mem. at 26
27 (criticizing the lack of “discussion of the effectiveness of thegaiiion measures, where,
how, and whelh the measures will be used, or a discussion of the relationship betwaenared
anda finding of no detriment”)PIs.” Reply at 3536 (arguing that the Secretary lacked
regulatory authority to “merely adopt][]. . . . the findings of théS-E. . . without discussion or

analysis”)?®> This criticism is unavailing.

25 To the extent that the Statip plaintiffs contend that the Secretary erred in considering mdrgat
measures at all, since the need for mitigation suggests the presancadverse impact, which, standing alone, in
the plaintiffs’ view, should bar approval of the proposed casino under |68R]s.” Mem. at 27 (arguing that
“[m]itigation is not the same as eliminationthjs argument has been rejectedpraPart 111.C.2.a(i). To the
contrary, IGRA regulations expressly require the considerafionitigation measures in connection with the-two
part determinationSee25 C.F.R. § 292.18(a), (d) (requiring an IGRA-a#ervation gaming application to contain
information regarding “plans for mitigating adverse impa@sd “sources of revenue to mitigate” the
“[a]nticipated costs of impacts to the surrounding communitg?)§ 292.21(a) (requiring the Secretary to cdesi
information submitted under § 292.18 in making the IGRA-paa determination).
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IGRA implementing regulains expressly instruct the Secretary to incorporate the NEPA
process into her determination. 25 C.F.R. 88 292.18(a), 292.21(a) (requirirecthtay to
consider “[iinformation regarding environmental impacts andgpfanmitigating adverse
impacts, ncluding . . . an Environmental Impact Statement (EIS), or othemnation required
by the [NEPA]");see alsdGaming on Trust Lands, 73 Fed. Reg. at 29,369 (“The Secretary must
have the results of the NEPA analysis in order to consider whether thiargois detriment to the
surrounding community.”) Furthermore, NEPA implementing regulations are aimed “to see that
the decisionmaker considers and pays attentiovhtd the NEPA process has shoivn.
Implementation of Procedural Provisions, 43 Fed. Reg. 55,978, 55,985 (NA@.73), Thus,
these regulationgequire[] that relevant environmental documents, commentsyesponselse
part of the record [and] . . . accompany the proposal through existingyagsiew processe®
that agency officials udhe statement in making decisign$0 C.F.R. 8§ 1505(t)—d)
(emphasis adde3ee also id§ 1500.1(c) (“NEPA’s purpose is not to generate paperwork
even excellent paperwekbut to foster excellent action. The NEPA process is intended to help
public officials make decisions that are based on understanding ofremeintal consequences,
and take actions that protect, restore, and enhanemtirenment’). In accordance with these
regulations, in the IGRA RODRhe Secretary reviewed and reasonablgdetin thehorough
analysis and discussion of mitigation measures contained irEtlge &long with numerous other
documents. IGRA ROD at $ge alsanfra n.26 Thus, contrary to the Stand Up plaintiffs’
assertion, not only was the Secretary acting properly within her reguéithority, but also
wholly appropriately, by relying on and adopting the findings in th&SFE

To the extent that the plaintiffs giste the sufficiency of various mitigation measures

referenced in the FEIS to support the Secretary sgard determination under IGRA, their

71



argument is not persuasive. Specifically, the plaintiffs comptan“the FEIS merely lists the
mitigation meaures” without providing any “discussion of how effective the messswill be,”
Pls.” Mem. at 27see alsdPls.” Reply at 36 (arguing that the FEIS “fails to discuss how the
significant impacts will be mitigated by the measures proposed” aacetfynassums that
unexamined mitigation measures will suffice” to rebut the “dednt to the surrounding
community”). Yet, this complaint blatantly ignores the FEISérehces to studies supporting
the effectiveness of mitigation measurgse, e.g.FEIS at 4.79, Jt. App. at 720, ECF No. 126
10 (citing an “Office of Problem Gambling study” finding that “problem géingomay be
attenuated, or possibly reversed, through the expansion of probhelnirggaservices”), and fails
to account for the thousands of pages of quantitative and qualitatiyses) attached as
appendices to the FEtBatprovide the bases for other various mitigation measures listed and
adopted in the IGRA RODxee, e.q.FEIS, apps. vol. |, app. KUpdated Traffic Impact Stugy
TPG ConsultindOct. 2008), AR atNF_AR_0031337-3180(onsisting of 424 pages of
analysis, including hundreds of diagrams of projected traféoarios and datlbased
projections for “mitigated scenarios’iyt., apps. vol. Il, app. N (Updateaaffic Impact Study
AttachmentsTPG Consulting AR atNF_AR_0031804-3360@onsisting of 1,803 pages of,
inter alia, “information on the traffic data collection, study methodology andraggons”

underlying proposed mitigation measur&s).

26 The plaintiffs contend that adoption of the mitigation measures outlinbé REIS is “inconsistent with
[the] substantive mandate of [the IGRA]” because “NEPA allowgept®to proceed despite a finding of
detrimental impact[ and] IGRA does not.” Pls.” Mem. at 26. This contentitreisame alreaegjected argument
in another form that the IGRA requires a finding of no harm whatso&eesupran.25. While theplaintiffs are
correct that the NEPA is “essentially procedural” and “does not mapdéticular results in order to accomplish its
ends,”Del. Riverkeeper Network v. FERT53 F.3d 1304, 13690 (D.C. Cir. 2014) (quotations and citations
omitted), it reuires “accurate documents as the basis for sound decisionsghiergiation of Procedural
Provisions, 43 Fed. Reg. at 55,980. Accordingly, the final rulelestaly the IGRA implementing regulations
provides that “[tlhe NEPA document will address thiggation of significant impacts.” Gaming on Trust Lands,
73 Fed. Reg. at 29,374. The fact that the mitigation messet out in the FEIS were adopted wholesale as a
condition for approval of the proposed casino in the IGRA ROD more thafieshtheSecretary’s statutory

72



The plaintiffs’ specific contentionggarding the adequacy of mitigation measures
adopted for problem gambling, traffic and transportation, and thenSevés hawk are addressed
below in subpart d(ii).

d. CommunityHarms

Both groups of plaintiffs argue that the Secretary’s determingtmtrthe proposed
casino “would not be detrimental to the surrounding communityRAGROD at 84, is arbitrary
and capricious based on the Secretaaifegedfailure, in the IGRA ROD, tevaluateproperly
and adequately expected harms to the community. The Picayune Tribe asalleng
Secretary’'s analysis of the evidence of economic harm facingiibatas a result of the
competition to its own casino, Chukchansi Go®ke generallfPicayune’s Mem. at 227. The
Stand Up plaintiffs summarily claim that the Secretary failed tolyarahe acknowledged
detrimental effects” of the proposed casino, and make only a passigspHzific, reference to
the Secretary’s analysis with respexthe creation of “approximately 531 new problem
gamblers,” the “significant traffic and transportation impacts,” twed‘loss of habitat for the
Swainson’s hawk.” Pls.” Mem. at 286. These complaints about the Secretary’'s consideration
of the potential harms from the casino development are addie=satinbelow.

(1) Economidmpact Oh The PicayuneTribe

The Picayune Tribargues that the Secretary (1) was “required . . . to determine whether
[the proposed casihavould be detrimental to the Picayurtgcause thBicayunelribe is “part
of the surrounding community according to the applicable reguldtiand(2) “improperly

ignored[allegedly uncontrovertedvidence ofsubstantialldetrimental ihancial impact to the

obligations. SeelGRA ROD at 26 (“All practicable means to avoid or minimize envirortaldrarm from the
Preferred Alternative have been identified and adopted.”at 51 (“There are no mitigation measures listed in the
FEIS for he Preferred Alternative that are not included in this ROD.”).
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Picayun€, rendering the IGRA ROD *“arbitrary and capricious as a matter of [&icayunes
Mem. 26-21; see also idat 16 (arguing that the Secretary “employed a pattern of conflicting and
arbitrary reasoning . . . to minimize or ignore the impacts to thguteg. The Court
previously rejectethesearguments irfstand Up 1919 F. Supp. 2d at #86, and afterthorough
review of thefull, extensiveadministrative recordgjects them again now

First, @& the Court previously explained, “the Secretary was not requireshsider the
Picayune Tribe’s concerns at alld. at 75, because, contraryttee Picayundribe’'s assertion, it
is nota “nearby Indian tribe” opart of the“surrounding communityunderthe applicable
regulationsseeGaming on Trust Lands, 73 Fed. Rat29,356 (“[I]f an Indian tribe qualifies as
a nearby Indian tribe under the distance requirements of the definiteodetrimental effects to
the tribes ofreservation economic interests will be considered. If the tribe i&leuwsthe
definition, the effects will not be considered.he IGRA’s implementing regulations define
“surrounding community” as “local governments and nearby Indiaestidcated within a 25
mile radius of the site of the proposed ganmedgblishment,” 25 C.F.R. § 292.gee also id.
(“Nearby Indian tribe means an Indian tribe with tribal Indian landatéd within a 25nile
radius of the location of the proposed gaming establishmeand);the Picayune Tribe
indisputably falls outsidéhat radius because its lands are located ‘approximately 39 naifas fr
the [Madera] Site,”Stand Up ] 919 F. Supp. 2d at 75 (quoting IGRA R@D85) (alteration in

original).2’

2 As mentionegdsupran.g, the Picayune Tribe asserts in its motion papers that “[tjhe MaderdSarlg
26.4 miles [from] the Picayune Rancheria,” Picayune’s Mem. ahI@ntrast to th 30mile distance alleged in its
Complaint, Picayune’s Compl. 1 5. The 2f#de distance is allegedly “the straigiie distance between the
Picayune Rancheria and the Madera Site.” Comments on ProposattoRddt Rancheria (“North Fork”) to
Acquire land for Gaming Purposes in Madera County (Mar. 23, 2009) (“Picayune’s Coletterit) at 2, Suppl.
Jt. App. at 21, 22, ECF No. 134 Despite the inconsistencies in the administrative record, as ttieAdok Tribe
points out, “all parties (includinBicayune) agree that the distance is greater than 25 miles.” Faokis Mem. at
23 n.13.

74



The Picayundribe contendghat it, neverthelesshould have beercbnsideed part of
the ‘surrounding community’ for purposes of the detrimemiglact determinationBecause it
submitted on March 3, 2009'a petition to the BIA . . as provided for in 25 C.F.R. § 292.2
Picayune’s Mem. at 21The referenceregulation povides that a “nearby Indian tribe located
beyond the 28nile radius may petition fazonsultationif it can establish that its governmental
functions, infrastructure or services, will be directly, imnaggly and significantly impacted by
the proposed gaimg establishmerit. 25 C.F.R. § 292.2 (emphasis addeg#e alsdGaming on
Trust Lands, 73 Fed. Reg. at 29,3BXplainingthat he BIA “included a rebuttable presumption
to the 25mile radius” in IGRA’s implementing regulatiotisrough the referenceégulation)
Noting that “[t]he record does not appear to contain any direct respoosette BIA to its
petition,the Picayune Tribe contends that the Secregguyredits petitionas well aghe parties’
“course of dealing [throughout the review pesslindicatingthat the Picayune would be
afforded the protections provided to the surrounding commui@ihg,thereby accuseshe
Secretary of “ignor[ing] the regulatory definition” of “nearby Indiaibé.” Picayune’s Mem. at

2228

28 To demonstrate the parties’ “course of dealing,” the Picayune figiies on two documents, both of which
pre-date its March 3, 2009 petition and apply onlytte BIA’s compliance with the NEPASeeletter from

Clayton Gregory, BIA Regional Dir., to Dustin Graham, Picayune Claair(iar. 7, 2007) at 1, Jt. App. at 148,
ECF No. 1241 (“recogniz[ing] the Picayune . . . as an affected Indian trileethi® purpos of its participation in

the “EIS process” under the NEPA); Letter from BIA Pacific Reddm to Joyce Burel, Picayune Chairperson
(Feb. 7, 2005) at 2, Jt. App. at 132, ECF No.-1Z4 Suppl. Jt. App. at 1, ECF No. 1:34(“[W]e recognize the
Picayune Racheria of Chukchansi Indians as an affected Indian tribe, asdiefiter NEPA.”). The NEPA's
implementing regulations require an agency to invite “any affeatdidn tribe” to participate in the “open process
for determining the scope of issues tableressed and for identifying the significant issues relategtopmsed
action,” 40 C.F.R. § 1501.7(a)(1), and, “before preparing a final environhnaptct statement,” request
comments from “Indian tribes, when the effects may be on a reserVadio§ 1503.1(a)(2)(ii), or “those persons or
organizations who may be interested or affected,§ 1503.1(a)(4). “Affecting” in the context of the NEPA is
defined very broadly, with no geographic limitation, to mean “will or may laaveffect on.”ld. § 1508.3see

North Fork’s Mem. at 25 n.15 (“NEPA’s definition is not geographydathited and includes all tribes that may
experience any ereservation effects.”). Thus, the documents cited by the Piealyiipe are irrelevant to the
determination ofhat Tribe’s status as part, or not part, of the “surrounding contyfumider IGRA regulations.
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The BIA did not ighorethe PicayuneTribe’s petition, which requested “to lm®nsulted
as a nearby tribe and a ‘surrounding community’ with regard to NoriisF@application for the
proposed casino. Petition for Nearby Tribe Status as Relates toF¢ok Proposed Fee-
Trust Acquisition for Gaming Purposes (Mar. 3, 2009)-& (1Picayune’s Petitioretter”),
Suppl.Jt. App at15-16 ECF No.134-1(emphasis added)ndeed beforethe Picayune Tribe
even submitted its petition, the BIA providexthe Picayundribe, on January 23, 2009, a
courtesy copy of the consultation letter it was required to send to “fgdpaie State and local
officials” and “[o]fficials of nearby Indian tribedd solicittheir commentn North Fork’s
application 25 C.F.R. § 292.19(a)(&(2), pursuant to 25 C.F.R. 92.1920. SeePicayune’s
PetitionLetterat 1. The Picayune Tribe submitted extensive comments to the BIA in it®peti
letter and also in another -page letter to the BIA, on March 23, 2009, containing over 37
exhibits SeegenerallyPicayune’s Petition Letter at-@, Suppl. Jt. App. at 220; Comments on
Proposal of North Fork Rancheria (“North Fork”) to Acquire land@aming Purposes in
Madera County (Mar. 23, 2009) (“Picayune’s Comment Lett&utppl.Jt. App. at21-37 ECF
No.134-1 The BIA, in turn, not only reviewed these submissions but mlsxcordance with
25 C.F.R. § 292.19(¢, provided the Picayune Tribe’s comments to the North Fork TiSee
IGRA ROD at 77 (“There are no nearby Indian tribes dimee under 25 C.F.R. § 292.2.
Nevertheless, . . . . [g]iven the relative proximity of Picayuneadsite, and the relative
proximity of the Chukchansi Gold Casino to the Site[,] | have coreidigile comments
submitted by Picayune in my evaluation lod¢ tNorth Fork Rancheria’s application.”); Letter

from Dale Morris, BIA Regional Dir., to Judy E. Fink, North Fork @waman (Apr. 27, 2009)

29 This regulation requires the Regional Director, “[a]fter theecloisthe consultation period, to “[p]rovide a
copy of all comments received during the consultation procebls &pplicant tribe[,]” and “[a]llow the tribe to
address or resolve any issues raised in the comments.” 25 C.F.R1@P2.
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at 1, AR atNF_AR_0039804 By including the Picayune Tribe in the consultation process, the
BIA essentiallyinformally provided the consultative role in the process requestite in
Picayune’s Tribe'petition3°

The BIA also properly applied the regulatory definition of “nearbydndribe.” The
Picayune Tribemistakenly believes that its petitisomehowenabled it to become part of the
“surrounding community,” as defined in the applicable regulatory itiefis, seePicayune’s
Mem. at 2324 (“The agency’s own definition of ‘surrounding community’ inclutiéses that
petition . . . .”),and that, as a result, the Secretary was required to nsdexific finding
regarding the “detrimental impact” of the proposed casintheicayundribe, id. The
PicayuneTribe is wrong.

As the Court previously explained, the conclusion thatPicayune Tribe rebei the
25-mile radius presumption contained in IGRA regulations for theqaapotonsultation see
25 C.F.R. 8 292.2, “only meant that the Secretary was requiredsmeothe Picayune Tribe’s
commentsat all, not that the Secretary was compelled to afford those comments & thieigh
was equal to all other comment§tand Up | 919 F. Supp. 2d at #36 (emphasis in origina])
see alsdNorth Fork’'s Mem. at 2425 (“The regulations do not convert a tribe beyond the 25
mile radius into a ‘nearby’ tribe or member of the ‘surrounding conityiumerely because the

Secretary exercises her discretion to consult with the tribe and cosidencerns],[and]

80 The federal defendants contend that “[tlhe Secretary never grantetitiaripfor consultation’ under IGRA
and in order to do so, the Secretary would need to wiave [sic] thatiegul Defs.” Mem. at 4%citing Gaming on
Trust Lands, 73 Fed. Reg. at 29,358e also idat 44 (“If a tribe petitions for consultation and establishes, to the
satisfaction of the Secretary, that it will be directly, immediately and signiifycanpacted by the proposed
estalishment, and if the Secretary waives the regulation and exercises¢retidn to grant the petition, it is
included in the formal consultation process set forth in 25 C.F.R2.829);id. (“The Secretary has never, at any
point, . . . waived the redations.”); Defs.” Reply at 2, 285 (asserting repeatedly that “the Secretary never granted
Picayune’s petition for consultation”). While the Secretary nmayhave formally granted a petition for

consultation owaivedany regulationregarding such consultatipthe administrative record contains ample
evidence that the Picayune Tribe’s views were solicited and considered.
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Picayune points to nothing in the text of the IGRA regulations or gggndance that would
support [a] contrary interpretatidh. “The Secretary, in accord wither] regulations,
‘considergdetrimental mpacts on a cadey-case basis,73 Fed. Reg. at 29,35 ). . . need not
accord equal weight to all comments regardless of the comngepteximity to the proposed
gaming establishmerit.Stand Up | 919 F. Supp. 2d at 76.

Since the Secretary was not required to consigePicayundribe to be part of the
surrounding community under the applicable regulations, the Secretamyotrequired to
determine whether the proposed casino would be detrimertte €icayundribe. In any
event asthe North ForkTribe points outthe“IGRA requiresthe Secretaryo make only a single
determinatiohregardingwhether the proposed facilityould be detrimental to the surrounding
community “as a whole."North Fork’s Mem. at 26 (citing 25 C.F.R. § 292.29e25 C.F.R. §
292.21(a) (“The Secretary will consider @l information submitted under 88 292:262.19 in
evaluating whether the proposed gaming establishment is in the leesstrdf the tribe and its
members and whether it would or would not be detrimental to the sdingutommunity.”) see
alsoNorth Fork’s Reply at 14 (“The relevant question is whether the project wsauld
‘detrimental to the surrounding community’ as a whole, not whekigepttoject would be
detrimental to any particular member of the community][,]. [which] makes good sense,n
otherwise any potential adverse effect on a particular member of the cammmight block a
project that could be highly beneficial to the community as a whol&hus, the Secretary was
not necessarily required to make any specific finding regattegroposed casino’s
“detrimental impact” orany single entity

Nonetheless, contrary the Picayunelribe’s assertion, the Secretary did make a specific

finding regardingthe Picayundribe: the Secretary expressly concluded thatNorth Fork
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Tribe's “proposed gaming facility,” which would exist “in an overlapping fiygcompetitive]
gaming market,” wherthe Picayundribe’s casino had already “proven to be a successful
operation,” would not result in a detrimental impactit®PicayuneTribe. IGRA ROD at 86.

In sum, he BIA consideredhe PicayuneTlribe’'s comments andeasonablafforded
those commentsome weight, IGRA ROD at &-87,“based on the logical premise that ‘[t]he
weight accorded to the comments of tribes and local governmistdeothe definition of
“surrounding community” will naturally diminish as the distathetween their jurisdictions and
the proposed offeservation gaming site increase§tand Up |1 919 F. Supp. 2dt 75
(alteration in original) quoting IGRA ROD at 85)ee id.(“[I]t is rational and in keeping with
congressional intent to accord weight to an entity’s concerns iogi@pto the entity’s
physical proximity to the development in question.” (citing Gaming iustlLands, 73 Fed.
Reg. at 28B56-57)); see alsd@Gaming on Trust Land33 Fed. Reg. at 2857 (explainingthe
development of the 2Bnile distance standamhd that;’[b]ased orjfthe agency’kexperience, a
25-mile radius best reflects those communities whose governmenttibfus) infrastructure or
services may be affected by the potentiglacts of a gaming establishmgnt

Nevertheless, the Picayune Tribe continues to press its arguraefit]tie geographic
penalty applied to the Picayune is arbitrary and capricious, giaenhth North Fork Rancheria
is even further from the Madera Site,” asserting that the North FoithRaa is “at a straight
line distance from the Madera Site of 38.21 miles, roughly 12 ffaiféfser than the Picayune
reservation.” Picayune’s Mem. at 18 (emphasis omitted). The Picayilneeid particularly
critical of “the Secretary’s enthusiasm fihve perceived . . . . benefit of the fact that ‘62 percent
of [the North Fork Tribe’s] tribal citizens live within 50 mile§the [Madera] Site,” which

“ignores the fact that 38 percent of the North Fork citizens must tineriefe morethan 50
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miles avay from the Madera Site,” as well as the Secretary’s reference to-thée38istance as
“relatively short.” 1d. at 1819 (emphasis in original) (citing IGRA ROD at 52, 83).

These assertions conflate the two parts of the-ftend determination” thahe Secretary
was required to make. sahe North ForkTribe notes “[t]he Secretary considered distances as
part of two distinct inquiries[:] [s]he considered the . . . distiet@een the Madera Site and
the [North Fork] Tribe’s headquarters in analyzing whether thatfasibuld benefit the Tribe
through employment, job training and career development, . .wasdh the best interest of the
Tribe and its members” and, “[b]y contrast, . . . considered the destatween the Madera Site
and Picayne’s casino in analyzing whether Picayune was [part of] the (soniog
community,” under applicable regulations. North Fork’'s Mem. at &h¢c25 C.F.R. 88
292.17(b), 292.21(a); IGRA ROD at 52, 77, 81-88)3!

Moreover, he Secretary noted that “[s]evefityee percent of the adult citizens of the
[North Fork] Tribe are located closer to the [Madera] Site than [eobtiginal [North Fork]
Rancheria.” IGRA ROD at 52. Perhaps more significantly, the Secrésargx@laned that
“[tihe employment opportunities generated by the [proposed dasithprovide an opportunity
for tribal citizens living far away to return to their commuyiityhich “will help correct the

lasting impacts of previous Federal Indian policy ehas éncouraged tribal citizens to leave

st The Picayune Tribe attempts to bolster its argument by citing an IRA implemesgimgtion providing
that “as the distance between the tribe’s reservation and theolaedatquired increases, the Secretary shall give
greater scrutiny to the tribe’s justification of anticipated benefits from tpgigton” and “greater weight” to the
concerns of state and local governments “having regulatoryiptigdover the land to be acquired.” 25 C.F.R. §
151.11(b), (d)seePicayune’s Reply at 16. The regulation requires “greater sgfutecause, “as a general
principle, the farther the economic enterprise . . . is fromabervation, the greater the potential for significant
negative consequergen reservation life,” including the inability of tribal members to “be abtake advantage of
the job opportunities if they desire to remain on the reservatiantitplarly “[i]f the gaming facility is not within a
commutable distance of the resaia.” Mem. from Carl Artman, DOI Asst. Sec’y, to BIA Regional Dirs.,
Guidance on taking offeservation land into trust for gaming purposes (Jan. 3, 20084 a8Gppl. Jt. App. at 24
5, ECF No. 134L. The Picayune Tribe’s reliance on this regulatsomisplaced since the Picayune Tribadasa
state or local government “having regulatory jurisdiction ovetahe to be acquired” and the regulation requires
focus on the North Fork Tribe’s “justification of anticipated baséfrom the proposed sao, not the Picayune
Tribe’s concerns.
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their communities.” IGRA ROD at 52, 83. Lastly, the Secretary referrdetelatively short
distance between the Tribe’s seat of government and the proposed Resopport the
“conclusion that the Tribe will be able to sufficiently regulate thedachof class Il gaming and
exercise governmental power over the Site.” IGRA ROD a8483It was not unreasonable or
inconsistent for the Secretary to consider geographic distahdéfering lengthdor thee
distinguishableourposes.

Turning to theSecretary’s consideration of whae Picayune Tribelaimsis the
“substantial negative impact” théie North ForkTribe's proposed casino will have ahe
Picayune Tribaand its casino, Chukchansi GoRicayure’s Mem. at 25the Court previously
approved the Secretarg conclusion thatcompetiton from the [North Fork] Tribes proposed
gaming facility in an overlapping gaming market is not sufficismgnd of itself, to conclude
that it would result in @drimental impact to Picayurié finding the Secretary’s conclusion
“was supporte by the evidence in the recor&tand Up | 919 F. Supp. 2d at {@lteration in
original) (quotinglGRA ROD at86). The Court discussed in detail thgravity model impact
analysis,” performed by a gaming and entertainment congditm called Innovation Group,
on which analysis the Secretary reliaddfound that‘the Secretary was likely rational in
concluding that [the] competition [to Chukchansi Gold] would not dpeifstantly detrimental to
the Picayune Tribe.ld. The Court noted thahe Picayune Tribbad “offer[ed] no concrete
alternative analysis of fdrnative A’s economic impacts that would suggest that a gaming
complex on the Madera Site would impair the Picayune Tribe’s almlitgrhain profitable and
selfsufficient,” concluding that “absent any evidence supporting the piceditiat development

of the Madera Site would have a destructive competitive impact uporncengiRe Tribe, the
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plaintiffs are unlikely to succeed in arguing that the Secretary’ssisalf/the economic effects
on the Picayune Tribe was impropetd. at 7732

The Picayune fibe offerslittle at this summary judgment stage to change the Court’s
view. The Picayune Tribe criticizes the Innovation Group’s analysis, argh@idhe “estimate
of 19% loss of revenues to the Picayune Rancheria prapestiiave underestimated tharm
to Picayune Rancheria” for a variety of reasons, Picayune’s Mem. at 2bgsisypddedut,
notwithstanding the massive record in this case, has pointexaiternative analysis concluding
that the proposed casino would put Chukchansi Gold duisihess or have any “destructive
competitive impact” on the Picayune Tribe.

Instead, the Picayune Trilogesan economic analysis performed by Klas Robinson QED
(“Klas Robinson”), another consulting organization, which “codetlithat the Madera Site
casino would reduce revenues at Chukchansi Gold at least 22.2%, wéh &shigh as 32.4%,
depending on the scope of gaming activity at the Madera Site.” Picayverisat 26 (citing
Letter from Klas Robinson QED tdorris Reid(Mar. 13, 208) (“Klas Robinson Letter”) at 5
Suppl. Jt. App. ab, 10, ECF No. 18-1). The Picayune Tribe provided this alternative analysis
to the BIA with its comments on the North Fork Tribe’s IGRA aggtion,seePicayune’s
Comment Letter at 2.3, and the Secretary codered the analysiseel GRA ROD at 86

(citing Picayune’s Comment Letter and its projected loss @me®). Notably, Klas Robinson’s

82 The Picayune Tribe complains that the Innovation Group’s analysis fiever cited in the IGRA
Decision.” Picayune’s Reply at 18ee alsdP’icayune’s Mem. at 25 n.6 (claiming that the Secretary “made no
reference . . . in the IGRA Decision” to the Innovation Group’s findingt even a 20% decrease in revenue at
Chukchansi Gold would not “jeopardize[] its ability to remain opend #mat “there is no basis to infer that the
Secretary considered that a 199206 loss of revenues to the Picayune would not qualify as ‘detrimental”™
(quoting FEIS, apps. vol. Ill, app. R, Innovation Group Socioeconomicss@Ent (Sept. 2008) at 21, Jt. App. at
182, 185, ECF No. 123). This argument overlooks that the IGRA ROBswbased on thorough review and
consideration of . . . the FEIS,” among numerous other docsim&RA ROD at 1, and the FEIS clearly referenced
the Innovation Group’s analysiseeFEIS at 4.761,-62, Jt. App. at 7723, ECF No. 1271 (discussing, in dail,

the “estimated impacts” of the proposed casino on Chukchansi Golil drasiee Innovation Group’s 2008 “gravity
model impact analysis”).
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analysis does not “debat[e] the accuracy,” Klas Robinson Letter at & BfA's conclusion

that the competitive impact the North Fork Tribe’s proposed casino would not “jeopardize|]
the [Chukchansi Gold Resort]’s ability to remain open,” FEIS ab4,3t. App. at 772, ECF No.
127-1.

A court “may not ‘supplant the agency’s findings merely by idginigf alternative
findings that could be supported by substantial evidend¢&th v. SEC793 F.3d 147, 156
(D.C. Cir. 2015) (quoting\rkansas v. Oklahom&03 U.S. 91, 113 (1992)). As the D.C. Circuit
has repeatedly recognized, “an agency’s conclusion ‘may be suppodatdbgntial evidence
even though a plausible alternative interpretation of the evidencel wopport a contrary
view.” Id. (quotingRobinson v. NTSE8 F.3d 210, 215 (D.C. Cir. 1994)). Furthermahne, t
D.C. Circuit recently emphasized the wsdittled legal principle that “[a]n agency does not
engage in arbitrary or capricious decisimaking by making ‘predictive judgement[s] oresv
by relying on ‘[ijncomplete data.”"New York vVNRC 824 F.2d 1012, 102(D.C. Cir. 2016)
(alterations in original) (quotinjew York v. EPA13 F.3d 3, 31 (D.C. Cir. 2005)). Rather,
“such judgments are ‘entitled to deferericé]. (quotingNew Yorkv. EPA 413 F.3d at 31)

“and a challenge to the agency’s assumptions must be more theffoidrby [a petitioner] to
substitute its own analysis’ for the agencyig,’(alteration in original{quoting Transmission
Access Policy Study Grp. v. FERZ25 F.3d 667, 737 (D.C. Cir. 20003ee alsdearthlink, Inc.

v. FCC 462 F.3d 1, 12 (D.C. Cir. 2006)JA n agency’s predictive judgments about areas that
are within the agency’s field of discretion and expertise are entitledrticularly deferential
review, as long as they are reasonabl@thphasis in original) (quoting re Core Commc’ns,

Inc., 455 F.3d 267, 282 (D.C. Cir. 2008)Jime Warner Btm't Co. v. FCC240 F.3d 1126,
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1133 (D.C. Cir. 2001) (“[W]e must give appropriate deference to predjatiggnents that
necessarily involve the expertise and experience of the agency.”).

Indeed, “[w]hen specialists express conflicting views, an agensg have discretion to
rely on the reasonable opinions of its own qualified experts evas &n originlamatter, a court
might find contrary views more persuasivéMarsh v. Or Nat. Res. Coungi#90 U.S. 360, 378
(1989). Thus, in light of the Secretaryteasonableeliance on the Innovation Group’s analysis
“conclud(ing] that permitting a class Ill gaming establishment on the Madera Sitd vesuilt in
Picayune having a smallslice of the larger gaming pieStand Up | 919 F. Supp. 2d at 76, but
nonetheless not impedee ability of Chukchansi Goltto remain open antb continue to
generate sustainable profits,” FEIS at-82 Jt. App. at 773, ECF No. 127 the Court findsthat
the Secretary was rational in concluding that the cditipe impact ofthe North ForkTribe’s
proposed casino dhe Picayune Tribavould rot besignificantly detrimental.

The Picayune Tribe’s remaining argumentegarding alleged internal inconsistencies in
the Secretary’s reasoning with respect to her consideration of (1) geswargue, employment,
and tribal funding and (2) gaming competi—do not warrant any alteration in the Court’s
finding. It was not unreasonable or inconsistent for the Secretangdtthat the proposed
casino’s “anticipated revenues, employment, and funding foallprogramming” supported a
conclusion that thproposed casino would be in the North Fork Tribe’s best intaresalso to
find that the Picayune Tribe’s expected loss in revenues, emefdyand funding for tribal
programing did not, by itself, support a conclusion that the prop@saabcwvould hae a
detrimental impact on the surrounding community. Picayune’s MedB-20.

Still, the Picayundribe insists that the “two distinct inquiries” in this case of whether the

proposed casino would be (1)tlee North ForkTribe's best interest and (2ettimental to the
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surrounding communitygee25 U.S.C. 8§ 2719(b)(1)(A), “hinge on the same issue: the ability of
each tribe’s casino to provide for the tribe.” Picayune’s Reply-at A@uotations and citation
omitted) Acceptingarguendathe validityof that assertionsubstantial evidence in the record
supports the Secretary’s determination “that development on ther&&ie would allow North
Fork to use gaming revenue to provide for its people, without impedingupiea ability to do
the same,” sathe North ForkTribe points out. North Fork’s Reply at 4¥8. For example,
evidencen the recordndicatesthat the proposed casino “would expand the local market,
increasing total gaming expenditures at venues in the immediate raegkety over $90
million,” FEIS at 4.761, and that, since “the current . . . gaming market is notsaterated],] .
.. multiple operators can successfullyeast in the long run,id. at4.7-62. Evidence also
indicateshatthe Picayundribe's casino “reaches cap#y constraints during the summer
tourism season,d., apps. vol. Ill, app. R\orth Fork Rancheria Competitive Impact Technical
Mem. (Innovation Group, June 2008) at 7, Jt. App. at 1219, 1227, ECF N6, 488 that its
market share magctuallydecline less than 19%, “depending on a number of factors, including
[its] ability . . . to add features and effectively market [its]lfaes,” FEIS at 4.761.

The Picayune Tribe’s argument that the Secretary arbitrarily andsistently evaluated
the effects of gaming competition, by selectively considering saaipetitive effects only
“when they support the selection and approval of the Madera-Sate@’argument echoed by the
Stand Up plaintiffs—is also unavailing. Picayune’s Mem. k&g alsad. at 16-17 (arguing that
“competition from other tribal casinos played a major role” enSecretary’s elimination of
proposed alternative sites and choice “among the alternatives that rematealyine’s Reply
at 16 (“[T]he Secretary . . . treated competitinoansistently depending on whether competitive

effects favored North Fork.”); Pls.” Mem. at 39 (referring to teer8tary’s “use of economic
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competition” as “selective” and “se#ferving” and arguing that “the Secretary uses IGRA to
dismiss Picayune’s corrns about unfair competition and then uses the FEIS in the same breath
to reject sites for the fear of harming Picayune’s interests”). Thet8gceliminated proposed
alternative sites, including the HUD tract and “Avenue 7 and AvenueRies,” for avariety
of legitimate reasons. Thusny competitive effect on neighboring tribes of placing a gaming
facility on those sites factored into the Secretary’s reasoning opbrin IGRA ROD at 45.

Specifically, the Secretary ruled out the HUD tract as a viable alternaévsesause of
(1) the nearly $2.5 million of HUD funding that had already beenredgutto develop it for
“tribal housing and related uses,” (2) the difficulty of devalgghe tract for commercial
purposes “due to theéeep and varied topography and sensitive biological features,”g3) th
limited access and rural location which “would necessitate the devetdamha very small
facility” creating “[flew jobs,” and (4) “the proximity ahreeexisting tribal gaming facilities
located within 20 milé'sof the tract includingthe PicayuneTribe’'s gaming facility 1d.
(emphasis added)lhe Secretariikewiseruled out the Avenue 7 and Avenue 9 Properties
because (1) “[a]ccess to the properties was constrained by . . . traip’tf2ckse benefit of
“devebpment near Fresno would inure primarily to the residents of &@sh not Madera
County,” in which coaty the North ForkTribe's governmental headquarters and other land
interests are located, (3) the development of a gaming facilip st tsites “would be
inconsistent with existing land uses, as most of the surmg@aea was used for agriculture,”
ard (4) gaming operations o#o neighboring tribes, includinthe PicayuneTribe, would be
impacted.Id. at 5.

Similarly, the Secretary ruled out the development of a gamingtyaariithe North Fork

Rancheria beause in part,“a market potential and fdity sizing analysis for a development on
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the North Fork site” concluded thahough a facility with “marginal potential for profitability”
could possibly be constructed on the North FRakcheriathe site’s steefppography and
remote location “wouldnake it difficult to successfully finance any casino on the si.’at 8.
Theanalysisreasonably considered “the level of competition in the market”termee what
size facility, if any, would enablorth Fork to receive returns @minvestment.ld. The North
Fork Rancheria was further eliminated becauséh@)orth ForkTribe “would not be able to
conduct gaming on the North Fork Rancheria lands unless it was albi&io lzeneficial title to
or a leasehold interest in those lands,” whiare“held in trust for individual Indiansghd(2) a
facility on the North Fork Rancheria “would generate considerablagadliand local
opposition “while doing little to advance the needs of manysdfibbal citizens or of the
community.” Id. at9-10.

In light of theSecretary' seasoningdescribed abovehe Court remains convinced that
the Secretary’s evaluation tie Picayun€erlribe's concerns ofjlaming competitiomndeconomic
harmwas entirely reasonable.

(i) Problem Gamblers, Traffic Anthe Swainson’s Hawk

The Stand Up plaintiffs contend that the Secretary improperly concltwlitd ,no
discussion or analysis,” that three negative impacts of the proposed-eapecifically, the
creation of “531 new problem gamblers,” “significant traffic arahsportation impacts,” and
“loss of habitat for the Swainson’s hawds"will be mitigated.” PIs.” Mem. at 25. The Court
disagreesvith this characterization of the Secretary’s decision, which includedhalysis of
each of the cited negative impacts, and reached vatigitegminationgbout how each would or

could be mitigated
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The Secretary’s consideration of “the potential detrimental impactrodiggm gambling
was expressly limited, during final rulemaking, to “any anticipatesiscof treatmat programs.”
Gaming on Trust Lands, 73 Fed. Reg. at 29,3[#8s approach is authorized under applicable
regulations, whicldo not require the Secretary to consider the “social costs attributable t
compulsive gamblers enrolled and not enrolled in tneat programs.”ld.; see als®5 C.F.R.
8§ 292.18(e), 292.21(a) (requiring the Secretary to consider only the “[a]teégtipast, if any,
to the surrounding community of treatment programs for compulsivblgey attributable to the
proposed gaming estiggdhment”). As discusseidfra in Part IIl.E 3, the FEIS adequately
addressethe mitigation of any significant impact of the costs of proldgmbling, and “[t]he
Secretary clearly considered this aspect of the problem in concludingettmitting gamig on
the Madera Site would not be detrimental to the surrounding comniusignd Up | 919 F.
Supp. 2d at 72.

Similarly, contrary to the plaintiffs’ assertion, the Secretary discussed aryt @hahe
negative impacts of the proposed casino on traffic and transportatidiife and habitats, and
migratory birds in detail in the FEISeeFEIS at 4.41 to-14, Jt. App. at670-83, ECF Nos. 126
9, -10 (discussingffects omair quality, including traffic and transportatio®EIS at 4.51 to-4,
Jt. App. at 69699, ECF No. 124.0 (discussing effects on biological resources, includieg
Swainson’s hawk, migratory birds, aather bird speciesand easonably relied on tHeEIS’
analysis in the IGRA RODThe IGRA RODdetailsspecificmitigation measures théte North
Fork Tribe will taketo mitigate any negative impactgelGRA ROD at 2651, which
mitigation measurearederived from the FEIS and supported by the FEIS’ comprehensive
underlyng documentation and appendicese id.at 16 (“The evaluation of . . . projectlated

impacts included consultations with entities that have jurissicir special expertise to ems
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that the impact assessments for the FEIS were accomplished using acohdeg standard
practice, procedures, and the most currently available data and noydedsHt of the issues
evaluated in the FEIS at the time of preparation.”).

For traffic and transportatiommpacts such mitigation measures include directives to the
North Fork Tribginter alia, to provide a minimum of “six shuttles daily to major transitictes
and multimodal centers” and “transit amenities such as bus turnouts; dteslighes; street
lighting, route signs, and displays in an around the transit sheltdndsetacencourage public
use of the transit service;” “contribute to the dedication of landffesite bicycle trails linking
the project to designated bicycle comingtroutes; “provide amenities such as personal lockers
and showers, bicycle lockers and racks, bus pack subsidies antefsohibdules for employees
who walk, bike, or utilize public transit to work;” “provide elgctvehicle charging facilities;”
andto “pay for a proportionate share of costs” to restripe, widen, antraitid signals to
numerous roadslGRA ROD at 3340-45 With respect to the Swainson’s hawk, the IGRA
ROD providesthat, inter alia, the U.S. FistandWildlife Service will be cosultedabout active
nests foundnd that “[ijmpacts within 10 miles of a Swainson’s hawk nest ka# se mitigated
by protecting or creating equally suitable foraging habitat ¢lsesvwithin the territorg 10
mile radius; on “Habitat Management (HMands,” pursuant to the California Department of
Fish & Game'’s policies angrocedureslid. at 36.

Accordingly, he Secretary’s conclusion that “[a]ll identified impacts can be adeguatel
mitigated,”IGRA ROD at 24, iseasonable based upon the evidesnug analysis reflected in the

record
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For the foregoing reasons, the defendants are entitled to summgmyejnidorthe
PicayuneTribe's IGRA claim,seePicayune’s Compl. 11 493 (First Cause of Action), and on
the Stand Upplaintiffs’ IGRA claim, seeTAC 1161-68 (Second Claim for Reliefy

D. IRA RECORD OF DECISION

While the IGRA authorizes and regulates gaming activities on certain langlesto
trust for Indiansthe Secretary’s authority to acquire land for Indians derives, indteatuthe
IRA, enacted, in 1934, “to rehabilitate the Indian’s economic life and/éohgm a chance to
develop the initiative destroyed by a century of oppression and pasrriaMescalero Apache
Tribe v. Jones411 U.S. 145, 152 (1973) (quotasand citatioromitted);see also
Confederated Tribes of the Grand Ronde Cmty. v. Jewell (Confederated, be$45326,
2016 WL 4056092, at *1 (D.C. Cir. July 29, 2016) (“The 1934 IRA was meant ‘to promote
economic development among American Indians, with a spamiahasis on preventing and
recouping losses of land caused by previous federal policies.” (gudtah. Gambling Oppi
v. Kempthorng525F.3d 23, 31 (D.C. Cir. 2008))id. (“Whereas a prior policy of allotment
sought to extinguish tribal sovereigneyase reservation boundaries, and fohesassimilation
of Indians into the society at large, . . . Congress enacted the IRA, atim@nghings, to
conserve and develop Indian lands and resour{@sctationsandcitations omitted)

Pursuant to that purposeection 5 of the IRA authorizes the Secretary, “in his discretion,
to acquire. .. any interest in lands, water rights, or surface rights to landsr the purpos of
providing land for Indians,” specifyintpat “[t]itle to any lands or rights acquired pursuant to
this Act. .. shall be taken in the name of the United States in trust for then ltndbe or

individual Indian for which the land is acquired25 U.S.C. 865. Under DOlregulations,

33 The Stand Up plaintiffs’ claim regarding the validity of thev@rnor’s concurrence, asserted as part of
their Second Claim for RelieeeTAC 11 63, 68, is addressexlipra in Part 111.B.

90



promulgated pursuant toghRA, “land may be acquired for a tribe in trust status” wiray
alia, “the Secretary determines that the acquisition of the land is necess$acilitate tribal sel
determination, economic development, or Indian housing.” 25 C&1R1.3(a)(3).In
considering an application for the acquisit@froff-reservation trust landegulationgequire the
Secretaryo consider a number of factors, including “the existence of stgtatahority for the
acquisition and any limitations contained in such authority,” tle@d of the individual Indian or
the tribe for additional land,” the “purpasir which the land will be useddnd*[t]he location

of the land relative to state boundaries, and its distance frobothelaries of the tribe’s
reservatiori 1d. 8§ 151.10-11.

The November 2012 IRA ROD recorded the federal defendants’ decision, upon
consideration of the various factots,acquire the Madera Site in trust for the North Fork Tribe,
pursuant to Section 5 of the IRA, 25 U.S.C. § 465. IRA RIDB. Both groups of plaintiffs
challengehis decision

The Picayune Tribe’s challenggeeasily dismissedThe Picayune Tribe argues that the
IRA ROD is “necessarily without a basis” because it “rests on themttat the property was,
in fact, athorized for tribal gaming under IGRA” and “the IGRA [ROD] was a#by,
capricious, and contrary to law.” Picayune’s Mem. atZB/see alsd?icayune’s Reply at 19
(“The IRA Decision is essentially a repackaging of the IGRA Decisiod,exhibits the sae
legal flaws.”). The Picayune Tribe concedes tliat perfunctory challenge tbhe IRA Decision
must stanar fall with the IGRA Decisiori. Id. at 20 Accordingly, sncethe Picayune Tribe’s
challengsto the GRA ROD are rejectedseesupraPart I11.C, so too is the Tribe’s attack on the

IRA ROD.
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By contrastthe Stand Up plaintiffs contend that 1tRA ROD failed to explain
sufficiently the Secretary’s statutory authority to acquire the MadegarSirust for the North
Fork Tribe beause, according to the plaintifisembers othe North Fork Tribe dmot meet the
requisite statutory definition of “Indian.The Court discusses tapplicablestatutory
framework the Secretary’s determination, and the plaintiffs’ argumsariatimbeow.

1. Applicable Legal Framework

The IRA limits the Secretary tacquiring land pursuant to 25 U.S.C. § 4Gy “for
Indians” and defines “Indiafi in 25 U.S.C. § 49, to “include[(1)] all persons of Indian descent
who are members of any recognized Indian tribe now under Federalgtioisdi . . [(2)] all
persons who are descendants of such members who were, on June 1 sifi3g wehin the
present boundaries of any Indian reservation, and . . . [(3)] all otlsamsesf onéalf or more
Indian blood.” Id. § 479. “[T]ribe,” in turn, is defined broadly “to refer to any Indian trjbe
organized band, pueblo, or the Indians residing on one reservakibn.”

In Carcieri v. Salazar 555 U.S. 379, 39(2009),the Supreme Courtliscussing the first
of the three definitions of “Indianfieldthat “the word ‘now’ in § 479 limits the definition of
‘Indian,” and therefore limits the exercise of the Secretary’s trusbatytfi id., “to taking land
into trust for the purpose of providing land to members of a thisevtas under federal
jurisdictionwhen the IRA was enacted in Jub@34,”id. at 382 see idat 397 (Breyer, J.,
concurring) (“Congress expected . . . that the Sagretauld employ 8 465’s power to take land
into trust in favor only of those tribes in respect to whichRééeral Government already had
the kinds of obligations that the words ‘under Federal jurisdittoply.”). In other words,
Carcieri held thatthe Secretary does not have the authority to take land into trustyfdndian
tribe that‘was not under federal jurisdiction when the IRA was enactéd.’at 382-83 see

Confederated Tribe2016 WL 4056092, at *@In Carcieri v. Salazarthe Suprem€ourt held
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that the word, ‘now,” unambiguously limits the first definitimnmhembers of those tribes that
were under federal jurisdiction in the year 1934.”).

Carcieri’s “holding reaches only the temporal limits” of the term “under Federal
jurisdiction” Confederatedribes 2016 WL 4056092, at *4. It left unanswered the meaning of
that termas well asmeaning othe term, “recognized.’Ild. at *2 (“[The Supreme Court] did not
pass on the exact meaning of ‘recognized’ or ‘under Federal jurisditfiavidckinac Tribe v.
Jewell No. 155118,2016 WL 3902667, at *2 (D.C. Cir. July 19, 2016T'he Court has not
analyzed the meaning of the word ‘recognized’ nor has it determined whetbgnition must
have existed in 1934.”

The D.C. Circuitrecently examined both terrmsConfederated TribesThere, he Court
foundthe phrase “under Federal jurisdiction” to be “ambiguous,” and seectithe Secretary’
interpretatiorto find a tribe was nder federal jurisdictiom 1934 upon & sufficientshowing in
the tribe’s history (1) that the United States 1934 or prior, took&naction or a series of
actions—through a course of dealings or other relevant acts for or orf loéhia¢ tribe or in
some instance tribal membershatare sufficient teestablish, or that generally reflect federal
obligations, duties, responsibility for or authority over thieetiy the Federal Governmérand
(2) “the Federajurisdiction status remained intact in 1934.” 20¥6 4056092, at *89
(quotationsand citaions omitted). The Court furtherfoundit reasonablg“in light of the
remedial purposes of the IRA;bt “to requirea formal, governmeri-government relationship
carried out between the tribe and the highest levels of the Interior Depértexplaining hat
“[w]hether the government acknowledged federal responsibilities tbavaibe through a
specialized, political relationship is a different questiomfiehether those responsibilities in

fact existed.”ld. at*9. Significantly, for the purpose®f the instant case, tli@onfederated
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TribesCourt explainedthat “sometimes . .ane federal action. .in and of itself will 2
sufficient” to show federal responsibilitic®vard a tribe“and at other times. . a variety of
actions when wdwed in conceftwill show such responsibilitiedd. (quotationsand citation
omitted).

The Confederated Tribe€ourt likewise concluded thathe phrase “recognizedtas
“ambiguous and susceptible to either” (1) an interpretation requarfimgling that a tribe was
“recognized” in the year 1934, or (2) an interpretation requiring @ tahly [to] be ‘recognized’
as of the time the Department acquires the land intt’ fiarsthe tribe. 1d. at *5-6. Noting the
“historical baggage” associated with the term “recognizéet Court explained that “[t]he
concept of ‘recognition’ has been used at once in the cognitive orantasopological sense, in
terms of knowing orealizing that a tribe exists, and alternatively in a political seéogefer to a
formalized, unique relationship between a tribe and the United Statest *4. Finding
legislative history also unclear “on when recognition must occwhat it enails,” id. at *6,the
Court deferred to the Secretary’s interpretation “that ‘the IRA sega0 time limit upon
recognition,’” . . . and ‘the tribe need only be “recognized” as of the time thertdegmt acquires
the land into trust; id. at*4, 6—7 (citaions omitted).

Theagencyinterpretationsipheldby theD.C. Circuitin Confederated Tribeare
consistent with Justice Breyer’s concurring opinioarcieri, which notedthat “[t]he statute . .
. imposes no time limit upon recognition” asulggestshat “a tribe may have been ‘under
Federal jurisdiction’ in 1934 even though the Federal Governmenbtliidelieve so at the
time,” asreflected by instances tie DOI's “later recognition [of] earlier ‘Federal
jurisdiction.” 555 U.S. at 3999 (Breyer, J., concurring)indeed, Justice Breyer’s concurrence

indicates that an Indian tribe “under Federal jurisdiction” maludesa tribethat is ‘fecognized
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post1934 on the basis of a certain 1984earlier governmenrtio-government relationshigs
may beevidenced by “a treaty with the United States (in effect in 1934), d.g34)
congressional appropriation, or enrollment (as of 1934) with th.[B Id. at 399 (Breyer, J.,
concurring). Jugices Souter and Ginsburg agrdhdt “the statutémposes no time limit upon
recognition” andhat,“consistent with established principles of statutory interpmetgtthe
conceptf “recognition and jurisdictidhmayeach be given “its own meaningXplaining that,
“in the past, the Department of theerior has stated that the fact that the United States
Government was ignorant of a tribe in 1934 does not preclude tfafrvim having been under
federal jurisdiction at that time.fd. at 400 (Souter, J., concurring).

The timely guidance of thisinding authority is next applied to the instant challenge to
the Secretary’s action in the IRA ROD at issue here.

2. Secretary’s Explanation ®Statutory Authority

In discussing “[t]he existence of statutory authority for the adegunsand any limitatins
contained in such authorityn the IRA ROD ,as requiredy 25 C.F.R.8 151.10(a)the
Secretary “evaluated the applicability@ércieri to the [North Fork] Tribe’s application and . . .
determined that the Secretary [was] authorized to acquire ldangstrfor the [North Fork] Tribe
under 25 U.S.C. 8§ 465.IRA ROD at %-%5. Notably, the Secretary did not engage in any
analysis regarding theoncept ofrecognition” but, ratheraddressednly whether the North
Fork Tribe was “under Federal jurisdant” in 1934. See id. The Secretargxplainedthat “a
majority of the adult Indians residing at the [North Fork] &¥bReservation voted to reject the
IRA at a special election duly held the Secretary on June 10, 193&s documented in a report

by Theodore H. Haas, the United Statedian Service Chief Counsel, in 1947 (“Haas Report”).
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Id. (citing Haas Report at 35* Indeed, the IRA, when enacted, contained an-tapt
provision,” codified at25 U.S.C. § 478 (or, “Section 18” of the IRA), wheye¢h majority of the
adult Indians” at dreservatioh could “vot[e] at a special election duly called by the Secretary . .
. within one year after June 18, 1934, “to reject the application of the IRA to their tribe,”
Carcieri, 555 U.S. at 398> The deadline for calling elections was later extended to June 18,
1936. Act of June 15, 1935, ch. 280, Pub. L. N0.74-148, 49 Stat. 378Thus, in this case,
the Secretargoncludedhat “[t]he calling of a Section 18 election at the [North Forkb&'s
Reservation conclusively establishes that the Tribe was under Hedisdittion for Carcieri
purposes.”IRA ROD at 55°°

This Court, inStand Up | foundthe Secretary'sonclusion to berational; 919 F. Supp.

2d at 67 (“[I]t was rational fore Secretary to conclude that the North Fork Tribe was ‘under

34 The Haas Repodontains “Table A,” which is entitled “Indian Tribes, Bands and Camities Which
Voted to Accept or Reject the Terms of the Indian ReorganizatiorircDates When Elections Were Held, and
the Votes Cast.” Table A lists each reservation by state amdezates the total population, voting population,
“total yes” votes, “total no” votes, and “election dates” of each vasien. Haas Report at430. “Northfork” is
listed as a reservation under the California “Sacramento Agency,” witbtdigpopulation column left blank, a
voting population of 6, a “total yes” of 0, a “total no” of 4, and an eleataie of “June 10.1d. at 15.
35 Section 18 provides, in full:

This Act shall not apply to any reservation wherein a majority ofdié indians, vahg at a

special election duly called by the Secretary of the Interior, shall vote agamgplitsation. It

shall be the duty of the Secretary of the Interior, within one g#er June 18, 1934, to call such

an election, which election shall be helddecret ballot upon thirty days’ notice.
25 U.S.C. §478.
36 An amendment to the IRA, in a provision of the Indian Land Congmidéct, codified at 25 U.S.C. §
2202, later clarified that “[t]he provisions of section 465 of [the]IB#all apply to altribes notwithstanding the
provisions of section 478 of [the IRA] . . . .id:, to “ensure[] that tribes may benefit from § 465 even if they opted
out of the IRA pursuant to 8§ 478 arcieri, 555 U.S. at 3985;see idat 395 (“[Section] 2202 providesiditional
protections to those who satisfied the definition of ‘Indian’ in § 4#Beatime of the statute’s enactment, but opted
out of the IRA shortly thereafter.”). Thus, the fact that theMNBork Indians voted against the IRA in 1935 does
not afiect the Secretary’'s authority to acquire land into trust for begiefit, despite the plaintiffs’ repeated
suggestion that theutcomeof the Section 18 election at the North Fork Rancheria is someHaigd to the North
Fork Indians’ tribal statusSeePIs.” Mem. at 8 (“Since the adult Indians at the North Fork Rarecheted to reject
the IRA under Section 18, they did not (could not) vote to organizériee ainder Section 16, an option they
abandoned when they rejected the IRA.”); Pls.” ReplyBafarguing that the Indians at the North Fork Rancheria do
not “qualify as a tribe by operation of the statute that they ezj&ctid. at 20 (“[B]ecause the Indians at the
Rancheria rejected the application of the IRA and did not organder $ection 16, the mere fact of the Section 18
election cannot prove that a tribe was under federal jurisdicti@@34. Any such determination must be the result
of a detailed factual inquiry.”see also infr&art 111.D.3.a(i).
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Federal jurisdiction’ basesblelyon the 1935 IRA election and also because other evidence
considered by the Secretary conclusively establishes that the Northrifsrkvas ‘under
Federal jursdiction’ in 1934.”),and the fuller record on summary judgment confirms that the
Secretary’s conclusion is wdtbunded The holding of an election in 193®quired by a 1934
federal statuteat an Indian tribe’s reservatipclearly “reflect[s] federabbligations, duties,
responsibility for or authority over the tribe by the Fedem@&nment” both before and after
1934. Confederated Tribe2016 WL 4056092, at *8. It reflects the United States’ action before
1934 ofcreating a reservation for theoNh Fork Tribe, and shows that federal jurisdiction
remained intact after 1934, when the election was held in 1935.

The IRA ROD does not expressly refer to the concept of “recognitionyidudrtheless
the Secretary highlighted the United States’ mjstid recognizing and acquiring land for the
North Fork Tribe in the section of the IRA ROD discussing “[tlhe nedtieof . . Tribe for
additional land,” as required by 25 C.F.R. § 151.10(b). IRA ROD-&it&k5The Secretary
discussed the purchase o tRorth Fork Rancheria with 1913 congressional appropriations, the
“termination of Federal trusteeship of the North Fork Rancheria” i8,184d, significantly, the
1983 judgment in thelardwick litigation, “wherein the Tribe’s status was restored and
confrmed.” Id. at 55. The Secretary also discussed the purchase, with HUD fondisiidl
housing,” of the North Fork Tribe’s HUD tract, which was “placed ustiby the United States
of America in 2002.”ld. at 56. Consequently, the IRA ROD evidences the Secretary’s reliance
on the longstanding federal acknowledgment and history of lands#an for a now federally
recognized Indian tribe and provides a sufficient explanation of thet&gcs reasonable

conclusion that land may be acquired for the North Fork Tribe unddo®sé&cof the IRA.
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3. Stand Up Plaintiffs’ Arguments

The Stand Up plaintiffs argue that the Secretary’s conclusionndddrth Fork Tribe
was under federal jurisdiction in June 1984iibitrary and capricious since it “goes against the
clear intent of Congress and is inconsistent with other DOl miétations.” Pls.” Mem. at 6, 9.
Specifically, the Stand Up plaintiffs assert that a Section 18 alt@mnnot, on its own, be
conclusve evidence that a tribe was under federal jurisdiction,” Pls.” Replys&e?alsad. at
13 n.10 (“[T]he Section 18 election is not dispositive of federddgliction over aribe in
1934.”); Pls.” Mem. at €10, relying on an unpersuasive interpretation of certain IRA ponssi
as well as numerous historical administrative documentgphetng various provisions of
federal Indian law, none of which are part of the already voluminaus&trative record.See
generallyPls.” Mem. at 610; Pls.” R@ly at 2-21;id., Ex. 7 (six memoranda froDEP T OF
INTERIOR, OPINIONS OF THESOLICITOR RELATING TO INDIAN AFFAIRS1917-19741979)

(“Solicitor Ops.”), ECF No. 118;id., Ex. 8 (Letter from O. H. Lipps, DOI Sacramento Indian
Agency Field Office Superiehdent, to Comm’r of Indian Affairs (July 24, 1934) (“Sacramento

Indian Agency Letter”)), ECF No. 1183’

87 “It is well settled that judicial review of agency action is normally confitoeithe full administrative record

before the agency at the time the decision was made” and “[tjhe fonaFgrgudicial review should be the
administrative record already in existence, not some new reoorgleted initially in the reviewing courtEnvtl.
Def. Fund, Inc. v. Costlé57 F.2d 275, 284 (D.C. Cir. 198%ge also James Madison Lt82 F.3d at 1095. The
Court, nonetheless, considers the plaintiffs’ reliance on treserents to the extetitat the documents contain the
federal defendants’ historical interpretations of relevanttsstGee Udall v. Tallmgr880 U.S. 1, 16 (1965)
(“When faced with a problem of statutory construction, this Cshwtvs great deference to the interpretativarg
the statute by the officers or agency charged with its administration[,J[plarticularly . . . when the administrative
practice at stake involves a contemporaneous construction of & fiathe men charged with the responsibility of
settingits machinery in motion; of making the parts work efficiently and smoothlievihey are yet untried and
new.” (Quotations and citations omittedjge also United States v. Mead Cp§33 U.S. 218, 2228 (2001) (“The
well-reasoned views of the agenaieplementing a statute constitute a body of experience and infoudgohent

to which courts and litigants may properly resort for guidanceand we have long recognized that considerable
weight should be accorded to an executive department’s ccti@trof a statutory scheme it is entrusted to
administer.” (quotations and citations omitted)att v. Alaska451 U.S. 259, 2773 (1981) (“The [DOI]'s
contemporaneous construction carries persuasive weight.”).
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As an initial matter, the plaintiffs’ assertion is misplacede Tiourt need not opine on
whether the calling of a Section 18 election can, by itself, as a mattav,afdnclusively
establish the existence of an Indian tribe under federal jurisdigithin the meaning of the
IRA, or whether it was rational for the Secretary to conclude so icakis, because the
Secretary did not rely exclusively on the calling of a Section 18 eleatimonsidering the
statutory authority to acquire land for the North Fork Tribe. &athe Secretary relied on “the
calling of a Section 18 electiat the Tribe’s Reservatighexpressly considering both the
Section 18 election and the North Fork Tribe’s possessive connectiismoton “Reservationat
the North Fork Rancheria. IRA ROD at 55 (emphasis adfed).

Moreover, significantly, while the plaintiffs frame their argemts under the guise of
Carcieri, thar challenge is not about federal jurisdictiethe main issue i€arcieri—but,
instead, about federal recognition, the separate concept not addreSaeden’s majority

opinion. Indeed, the plaintiffs nowhere dispute that, in 1934fetteral governmnt asserted

38 The placement of the Secretary’s dission of “the Rancheria’s purchase in 1916” in the “IRA ROD
analysis under 25 C.F.R. § 151.10(b) regarding the Tribe’s need for adddioadlrather than “in the IRA ROD

as relevant to th€arcieri determination,” is immaterial. PIs.” Mem. at 11; PReply at 14-15; see also Stand Up

I, 919 F. Supp. 2d at 69 (explaining that, though “the Secretary did ndteit®16 purchase specifically within the
section [of the IRA ROD] analyzing [the Secretary’s] statutory@itth” the Secretary clearly considered this
purchase, “and a court’s ‘task is to enforce a standard of agencyabkles@ss, not perfection™ (quotifdw.

Airlines, Inc. v. U.S. Dep’t of Transd5 F.3d 1112, 1119 (D.C. Cir. 1994))). This part of the history of the North
Fork Tribe undercuts the plaintiffs’ assertion that “the Secretary redatelyon [the Haas Report] . . . to conclude
that the applicant Tribe was under federal jurisdiction in 1934.” PimMat 11 (emphasis addes@g idat 14;

Pls.” Reply at 46, 14 n.10. Rlatedly, the fact that an earlier, draft version of the IRA ROD urately indicated
that the June 10, 1935 election held at the North Fork Ranchesiaomducted pursuant to Section 16, rather than
pursuant to Section 18, is also immaterial. Pls.iMat 89 nn.5-6, 13 n.12. The reasoning reflected in that draft
version is not dependent on the type of IRA election held at thé Rork Rancheria but, rather, on the straight
forward fact that an “IRA election” was hel&eeBIA Decision Package (da2011), ch. 3, Decision to Acquire
Trust Title at 5, Jt. App. at 25, 32, ECF No. 124The Secretary exercised federal jurisdiction over the Tiybe b
causing the IRA election in 1935 to occur, based on the Tribe’s recogtanesl sAs the Interior Board of Indian
Appeals has confirmed, the federal government’s action in holding aeldRfion within a rancheria community is
determinative of the issue of whether the rancheria was recogsizetlibe prior to enactment of Rancheria Act.”
(citing United Auburn Indian Cmty. v. Sacramento Area, 4 IBIA 33 (May 28, 1993)))see alsdJnited Auburn
Indian Cmty, 24 IBIA at 2443 (finding that “the Auburn Rancheria was a Federally recognimidr tribe prior to
enactment of the [California] Rancheria Act,” in 1958, basethersame type of election that was held at the North
Fork Rancheria—"an election held on June 14, 1935,” in which “the Auburn Rancheridetkaot to organize
under the IRA by a vote of 5 to 16”); Haas Report at 15 (lis#nadpurn” election results)

99



“jurisdiction” over those Indians who participated in Section 18teles and, thus, the plaintiffs
effectively concede that the people who voted at the Section 18 electicat bisddNorth Fork
Rancheria in 1935 were “Indians” who were “under Federal jurisdictiathin the meaning of
the IRA. Instead, the plaintiffs contend that the holding of a Sec8i@tettion cannot be, by
itself, conclusive evidence that the Indians who participated were ensrmbany one particular
“tribe,” and criticize the Secretary for not making explicit findings in th& FROD that(1) the
Indians who voted in the Section 18 election at the North Fork RanchetB35, were
members of the samgingle,Indian tribe, andhat(2) the presentiay North Fork Tibe is
comprised of members or descendantsamfie Indian tribe. Pls.’ Mem. at 3.

These criticisms, which relate to the North Fork Tribe’s tribattitheand existenceseek
to cast doubt on the federal government’s recognition of ththNark Trbe. Mackinac Tribe
2016 WL 3902667, at *1 (defining “federal recognition” as “a ‘formal politicalcnfirming
the tribe’s existence as a distinct political society, and institalizing the governmerto-
government relationship between the tribe and the federal govethiogioting Cal. Valley
Miwok Tribe v. United State515 F.3d 1262, 1263 (D.C. Cir. 2008pee Confederated Tribes
2016 WL 4056092, at *9 (“Whether the government acknowledged federal resptiesibili
toward a tribe through a specialized, politicgdationship (federal recognitio)j is a different
guestion from whether those responsibilities in fact exigfeddral jurisdictiol].”). Yet,the

North Fork Tribe idormally listed asa federallyrecognized Indian tribeseelndian Entities

39 Consequently, the parties’ dispute over the applicability and amcafaeasoning articulated in a 2014
memorandum to the Secretary from the Salicitor of the DOI (“Soliditoited by the defendants, regarding
whether an IRA gte may “conclusively establish[] that the United States understood thatt[ajiartribe was
under federal jurisdiction in 1934,” is of no momeht.S.DEF T OFINTERIOR, OFFICE OF THESOLICITOR, M-37029,
Mem. on The Meaning of “Under Federal Jurisdiction” for Purposdseoiiidian Reorganization Act (Mar. 12,
2014) at 1920,available athttp://www.bia.gov/cs/groups/webteam/documents/text/28386.pdfseeDefs.’
Mem. at 13, 16; North Fork’s Mem. at-41®, 11 n.4, 14; North Fork’s Reply at6 The memorandum, which
explains how participation in an election can be indicative of federal jctitzali has little, if any, bearing on the
issue of whether Indians on a Rancheria were a “tribe.”
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Recognizd and Eligible to Receive Services, 81 Fed. Reg. at 26,829 (listing “Nidkthfo
Rancheria of Mono Indians of California”), and the D.C. Circuit regdmld, inConfederated
Tribes that the Secretary’s interpretation of the IRA as imposing no imiieupon recognition
was reasonable, 2016 WL 4056092, atZ#6Consequently,isce the North Fork Tribe was
indisputably “recognized” at the time of the IRA ROD and subsequent a@mqusf the Madera
Site, the plaintiffsquestionng ofthe reasonablenesstbe Secretary’s decisian this basis is
fruitless

In any event, the plaintiffs do not merely challenge the IRA ROD agrampand
capricious,” but also claim that the decision was “not in accordancdamith TAC § 60. To
the extent that thelgantiffs allege that the Secretary lacked statutory authority to ectaund for
the North Fork Tribesee, e.g.Pls.” Mem. at 6; PIs.” Reply at 2, no agency reasoning is needed
for the Court’s reviewAmador Qy., 640 F.3cat382. Either the Secretahas the authority, “in
which case [the court] must reject the challenge,” or the Secretary does/adhb authority,
“in which case [the court] must direct the Secretary” to remove the Madera Siteadisimd.;
see Catholic Health Initiatives v. I$dius 617 F.3d 490, 4497 (D.C. Cir. 2010) (“It is a cardinal
principle of administrative law that an agency may act only pursaantthority delegated to it
by Congress. . . . When an agency has acted beyond its delegateitlyaatheviewing court
will hold such actiorultra vires. . . or a violation of the [APA]. . . .” (citations omitted));

Transohio Sav. Bank v. DitOffice of Thrift Supervisiqrd67 F.2d 598, 621 (D.C. Cir. 1992)

40 Regardless, as this Court explainediand Up | “whether an Indian tribe is required to have been
‘recognized’ prior to 1934 in order to be eligible to receive tiarstl under the IRA,” is immaterial in this case
“because the North Fork tribe was clearly ‘recognized’ in theitogrsense of the word Hobefore and after
1934, as evidenced by the 1916 trust acquisition of the North Fork Rancitetieed1935] IRA election” held at
the North Fork Rancheria. 919 F. Supp. 2d at 70.
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(“Agency actions beyond delegated authority aera vires’ and courts must invalidate
them.”).

Thus, the Court addresses the plaintiffg/riad arguments about the Section 18 election
and the North Fork Tribe’s continuing tribal existesegatimbelow. For the reasons
explained, the plaintiffs’ criticismareunavailing.

a. IRA Section 18 Election

Contrary to the plaintiffs’ assertion, the calling of a Sectionlé&ien can, by itself,
conclusively establish the existence of a tribe under federal gticgaliwithin the meaning of the
IRA for several reasondirst, under the first definitional prong of “Indian” under 8 479,
“Indians residing on one reservation” constitute a “tribe”; second,ttiee two definitional
prongs of “Indian” under 8§ 479 needt be considered in this case; and, finally, the IRA does
not require “unified” tribal affiliation. Moreover, the purchagele North Fork Rancheria is
significant in confirming the Secretary’s authority to acquire lantedvalf of the North Fork
Tribe.

(1) “Indians Residing On One Reservation” Constitutd be

The plaintiffs employ a convoluted line of reasoning by contrastiedext of Sections
16 and 18 of the IRA, codified at 25 U.S.C. 88 476 and 478, respectively. AssnptedPart
[11.D.2, Section 18 is an “opdut provision” and providesnter alia, that the IRA “shall not
apply to any reservation wherein a majority of the adult Indians)gvati a special election duly
called by the Secretary . . ., shall vote against its application.” 2818%.78. Section 16, by
contrast, grants “[a]nindian tribe . . . the right to organize for its common welfare,” and
provides that any such tribe “may adopt an appropriate constitutiooyéawis, and any

amendments thereto, which shall become effective wheter’ alia, “ratified by a majority vote
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of the adult members of the tribe or tribes at a special election authandezhlled by the
Secretary under such rules and regulations as the Secretary may presdriBel76(a)(1). The
plaintiffs believe that the only type of IRA election that may, esater of law, conclusively
establish the existence of a tribe under federal jurisdiction, witeim#raning of the IRA, is a
Section 16 election specifically resulting in an affirmative voterganize In their view,
neither a Section 16 eleati resulting in a disapproving vote ramry Section 18 election fit the
bill. SeePls.” Mem. at 79, 11 n.9. Thus, according to the plaintiffs, the election held at the
North Fork Rancheria 1935is meaningless.

The plaintiffs repeatedly underscore thet that Section 16, as opposed to Section 18,
contains the term “tribe.” Pls.” Mem. atd. Compare25 U.S.C. 8 476(a)(1) (providing “[a]ny
Indiantribe” with the “right to organize” and adopt a constitution, bylaws, ame&ndments
upon a “majority vte of the adult members tife tribe or tribes (emphasis added)yyith id. 8
478 (“This Act shall not apply tany reservationvherein a majority of the adult Indians, voting
at a special election duly called by the Secretary of the Interior, sihallyainst its
application.” (emphasis added)). Based on this distinction, and¢héhét “Section 18
elections were for Indians at reservations, not tribes,” Pls.” Redly n.7, the plaintiffs contend
that “[w]hile *adult Indianscould vote under Section 16 to organize as a ‘tribe’ under the IRA, a
vote of ‘adult Indians’ under Section 18 does not change their statusibe,” Pls.” Mem. at 7.
In other words, the plaintifimsist that the Secretary’s holding of “a Section 18 vote does not
establi that the Indians living on the reservation were a tribe[,] . . .rablr only the
existence of a reservation with Indians living on ikd’ at 8;see also idat 10 (“Under Section
18, the only conclusion that can be drawn solely from the vote is thahsnebted.”); PIs.’

Reply at 10 (“Section 18 elections were held without regard to sibals. The Act required the
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Secretary to hold Section 18 elections on every reservation. It was not amdictribes.”).
The plaintiffs accuse the Secretary of wrongfully “creat[ing] [the Noaitk Fribe] through the
operation of Section 18.1d.; see also idat 6 (“[Section 18] elections did not create tribes by
operation of law, where none had existed prior thereto or wherertmore distinctribes
resided on a single reservation.”).

The plaintiffs fail to acknowledge the plain text of § 479, whichnesf“tribe” to include
“any Indian tribe, organized band, pueldo the Indians residing on one reservatibr25
U.S.C. § 479 (emphasis added). This text unambiguously indicates tige€® considered,
regardless of individual Indians’ previous tribal affiliatipfthie Indians residing on one
reservation” at the time of the IRA’s enactment to be a “tribyd.; cf. 1-3 COHEN' SHANDBOOK
OF FEDERAL INDIAN LAW § 3.03(5) (Mathew Bender & Co. 201[BereinafterCOHEN'S
HANDBOOK] (“Congress has the power to define membership differently fnentribe when
necessary for administrative and other purposes.” (ddedg Tribal Bus. Comm. v. Weeks30
U.S. 73, 8486 (1977), andnited States v. Rogerd5 U.S. 567 (1846))). Thus, the six eligible
adult Indian voters residing on the North Fork Rancheria, four ohwilatted in a Section 18
election held there by the BIA on June 10, 1935, Haas Rapd5, were, at the time, considered
together, under a plain reading of 8 479’s statutory language, to constifuibe. & SeeDefs.’
Mem. at 12 (“[T]he adult Indians residing on the North Fork Ranalweno were eligible to vote
in the Section 18 ettion also constituted a tribe under federal jurisdiction fopgses of the
IRA.”); North Fork’s Reply at 2 (“Under the plain language of the IRA, theahglresiding on
the North Fork Rancheria, for whom the [BIA] held an election purdoa®tl8 of he IRA,

were a ‘tribe.”)#

a1 The plaintiffs accuse the federal defendants of taking “a directlyargrgpsition” in a separate, unrelated
litigation involving the Cowlitz Indian Tribe, PIs.” Mem. at 10, which wadradsed on appeal @onfederated
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It reasonably and logically follows that, by virtue of the faet the Secretary called a
Section 18 election at the North Fork Rancheria, pursuant to § 48 BRA, the Indians who
voted at the North Fork Rancheria were “members of a[] recognized Inthehttrat was
“under Federal jurisdiction” on June 18, 1934. 25 U.S.C. §giDefs.” Mem. at 12 (“Simply
put, if the North Fork Rancheria was not composed of ‘Indians,’ ‘noser Federal
jurisdiction,’ residing ora ‘reservation,’ the Secretary would not have called a Section 18
election for it.”); Defs.” Reply at-910 (“Because a Section 18 election was held on the North
Fork Rancheria in 1935, North Fork inherently meets the firgtitleh of Indian in the IRA
because Section 19 . . . defines ‘tribe’ to include ‘the Indians rgsadirone reservation.’
Therefore, the adult Indians residing on the North Fork Rancheaawele eligible to vote in a
Section 18 election also constituted a tribe under federadlicticen for purposes of the IRA.”);

North Fork’s Mem. at 12 (explaining that the IRA did not draw ‘@stinction between a ‘tribe’

Tribes. The plaintiffs in that case argued that the Cowlitz Trilas wot a recognized tribe underdeal jurisdiction
in 1934 because it was not accounted for on “the list of tribesdted’vand that list, the plaintiffs argued,
“constitutes the entire universe of tribes that were eligible for tenefder the IRA.” PIs.” Mot., Ex. 4 (Defs.’
Mem. Qop’'n Pls.” Mot. Summ. J. & Croddlot. Supp. Summ. JGonfederated Tribes of the Grand Ronde
Community v. JewelCase No. 18v-849 (BJR)) at 23, ECF No. 186 In response, the federal defendants
emphasized that, under Section 18 of the IRA, “votes w@nducted by reservation,” reasoning that “[b]ecause the
voting was conducted by reservation and not by tribe, the fistservations that voted to accept or reject the IRA’s
provisions are nadefinitive” Id. at 23-24 (emphasis added). That position is not inconsistent with thefeder
defendants’ position in this case. The list of reservationsrigplBéection 18 elections may not be an exhaustive or
all-inclusive list of all recognized tribes under fedguailsdiction in 1934—due, for example, to the fact that some
tribes and their members were then landidsst the list, nonetheless, may conclusively establish that the
reservations that are listed each represent a recognized Inlokanrider federal jisdiction in 1934.SeeNorth
Fork's Mem. at 12 n.11 (“Nothing in the Cowlitz brief suggests that thaseogrfor whom the Interior Department
did hold Section 18 elections were not ‘tribes’ under the IRAM)the federal defendants’ reasonable view, a
Section 18 election is sufficient, but not necessary, to estabistxistence of a “tribe now under federal
jurisdiction” within the meaning of the IRASeeDefs.’ Reply at 7 n.5 (“While participation in a Section 18 election
conclusively establishes [‘Junder federal jurisdiction,[’] participaiioa Section 18 election is not required to
establish such status.”).

The plaintiffs additionally accuse the Secretary of rewriting the RCibe Cowlitz case in such a way that
“was absolutely irrelevanbtthe Cowlitz [Tribe]” in order “to justify the Secretary's determio@there” regarding
the significance of the Section 18 election held at the North For&Rea. Pls.” Reply at £13. Whatever the
merits of this accusation, it is wholly irrelevdrgre, since the Secretary did not rely on the 2010 Cowlitz ROD in
the IRA ROD in this case and the Cowlitz case plays no role in thig'€analysis regarding Section 18 of the
IRA. Cf.Stand Up 919 F. Supp. 2d at 690 (considering the “Secretaryisterpretive discussion,” in the 2010
Cowlitz ROD, “of the term ‘recognized Indian tribe™).
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and the ‘adult Indians’ on a ‘reservation,” and, “[r]ather, a § 18 gbtbe adult Indians on a
reservation was by definition a vote of a ‘tribe’ under federaldigti®n”); North Fork’s Reply
at 5 (“Indians residing on a reservation were a ‘tribe’ within the meafitige IRA, and the
BIA'’s action in holding a 8§ 18 election constitutes an assertioadsrél power oveand
responsibility for that tribe.”). Indee@arcieri itself refers to those Indians who voted in a
Section 18 election asribal members” with the ability “to reject the application of the IRA to
theirtribe.” 555 U.S. at 395 (emphasis added) (cithegbatim the text of 25 U.S.C. § 478ke
also CoHEN sHANDBOOK § 4.04(3)(a)(i) (“Reflecting the new concern fabal consent, the
IRA provided that it would not apply to any reservation if a majorityribhl members/oted
against its application.’efnphasis added)).

Similarly, the October 12, 1934 memorandtmthe Secretarfrom the Solicitor of the
DOI (“Solicitor”) to the Secretary, cited by the plaintiffs, PReply at 7, reflects that Section 18
was intended to respect tribal sovereignty amdget tribes, as opposed to merely Indian lands
(reservations) or individual Indians. The memorandum noteshitdRA “differs widely from
past policies,” opines that “it must have been the feeling of Contjraisthe new policy should
not be imposed upon any Indiaiibe against its will,” and explains that “[tjhe declared purpose
of this [Section 18] referendum provision was to protect and safégwarytribe of Indians
against the possibility that the act might in some way deprive théneioexsting rights . . . .”
Solicitor Ops. at 44314 (Papage-WheelerHoward Act (Oct. 12, 1933 emphasis @éded)
Accordingly, the memorandum refers to Section 18 dslaal referendum.”1d. at 444
(emphasis added). Notably, the memorandum also refdns following “statement made on
the floor of the House by Congressman Howard” regarding Section 18:

A few Indiantribesasked to be exempted from the provisions of the bill. The
committee have thought it unwise to force even home rule and approg@tion
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tribesunwilling to accept them, and for that reason section 19 provides for

popular referendum among the variatiseswithin 6 months after the passage

and approval of the act. The act shall not apply toresgrvationwherein a

majority of theadult Indians vote against its application.

Id. (emphasis added) (quoting 78 Cong. Rec. 11,732 (June 15, 1934)). Thus, the IXtobe
1934 memorandum, on which the plaintiffs rely, undermiagiger than helps the plaintiffs’
statutory interpretation.

In sum, the fact that Section 18 does not contain the word “tribe” sagladmtain the
word “reservation” does not undercut hlain text of 8 479, defining “tribe” to include “the
Indians residing on one reservatibar the purpose of Section 18, tepect and protect Indian
tribes namely, the Indian tribes that were federalbknowledged to exist at that time
Accordingly, contrary to the plaintiffs’ assertion, the Secretaryldihg of a Section 18 vote at
the North Fork Rancheria is conclusiwedence that the Indians living on the Rancheria in 1935

were members of an Indian tribe.

(i) Alternative Definitions Of “Indian” h 8479 Need Not Be
Considered

The plaintiffs maintain “that those voting under Section 18 may baaéfied as
Indians” under one of the other two definitions of Indian in § 479,Hmge definitions “do not
require any tribal affiliation,” Pls.” Reply at 10, and therefore aredisptositive of “whether
those Indians were a single, unified tribel.”at 8;see alsd®ls.” Mem. at 9 (emphasizing that
“[t]he term ‘Indian™ in 8 479 has “two other definitions unconrextto the term ‘tribe™ and
asserting that, as a result, a Sectioel@&8tion could have included people who were not
members of any recognized Indian tribe under federal jurisdicti@834). Contrary to the
federal defendants’ position that “whether North Fork’s membergitides a tribe is irrelevant

so long as Nolt Fork’s members were ‘Indians’ within the terms of the IRA,” Dd¥em. at

107



14, the plaintiffs argue that tl@arcieri standard, requiring the Secretary specifically to
“determine that the applicant North Fork Tribe was a ‘recognized Indie.tr . under federal
jurisdiction’ in 1934,” must be met here because “the Secretary exppesplyrts in the ROD to
have met th€arcieri standard, Pls.” Reply at 89.

Despite the unexplained, yet undisputed, premiggantieri “that the Secretary’s
authorityto take the parcel in question into trust [for the Narragansi[Tadepends on whether
the Narragansetts are members of a ‘recognized Indian Tribe now under kedsehation,”

555 U.S. at 3882the Supreme Court nevertheless recognized the Setsetathority under §
465 to acquire land fottrfibes. . . satisfying [any] one of the three § 479 definitiomnd,’at 392
(emphasis added). This Court, therefore, agrees with the fedenadaete that “the parties are
wasting this Court’s time if @ryone agrees that [those who voted in the Section 18 election at
the North Fork Rancheria] meet[] the definition of Indian in $&cfi9,” Defs.” Reply at 10, and,
accordingly, finds that there was no need for the Secretary to discu8s &lé&rnative
definitions of Indian in the IRA RODUnderCarcieri, it is ultimately irrelevant “which
definition [of Indian in 8 479] is applicable because|[,] regasjldse Secretary has the authority
to acquire land for [the] North Fork [Tribe] under the IRAd.

(i)  “Unified” Tribal Affiliation | s Not Necessary

Pointing out that “Section 18 does not limit the ‘adult Indians’ [wiaipd at a
reservation to those [who] were members of the same tribe,” Pls.” Replthat Avaried groups
of Indians . . . resided oeservations when the IRA was enacted,” and tlifatdividual Indians

may have lived on a reservation without regard to tribal affilgtim. at 2-3, the plaintiffs

42 According to the leading treatise of federal Indian law, “Congressg]of the phrase ‘shall include™ in §
479, “suggests that the Supreme Court erred imingethis definition of ‘Indian’ as limiting.”COHEN'S
HANDBOOK § 3.02(6)(d) n.115.
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speculate that the North Fork Rancheria Indians who voted in the Secedecii8n wee not
necessarily part of “a single, unified tribél’ at 4. To bolster their point, the plaintiffs cite to
the Sioux Indians, the Fort Belknap Reservation, and the Quinault Reéseras examplahat
(1) the DOI did not, in 1936, consider either thdians of the Lower Sioux Indian Community
or those of the Prairie Island Indian Community to constitutelae"teven though the Secretary
held an IRA election at both of these reservations, Pls.” RepibatdeHaas Report at 16;
Solicitor Ops. at 68 (Sioux—Elections on Constitutions (Apr. 15, 1936)); (2) the DOI, in 1936,
considered the Indians of the Fort Belknap Reservation to be “comprited bistorically
different tribes” with “independent tribal histories,” despihe fact that those Iratis voted in
the same IRA election, Pls.” Reply atsgeHaas Report at 17; Solicitor Ops. at 613 (Ft. Belknap
Land Purchase-Reorganization Act (Mar. 20, 1936)); and (3) “[itis . . . clear th&td34 at
least three other different Indian groups likedgided within the Quinault Reservation that were
not members of the Quinault Tribe” and tribal members of each diffgrenp voted in the
same IRA election held at that reservation, Pls.” Reply s¢&Halbert v. United State233
U.S. 753, 760 (1931) (holding that members of the “Chehalis, Chinook andZ@nbdups
were each “entitled to take allotments within the Quinaielt Resen/atiHaas Report at 19
(listing “Quinaialt” election results). According to the plaist these three exampleksawv that
(1) the DOI did not, when implementing the IRA shortly after its #nant, consider a Section
18 election to “have the effect of making . . . groups [into] tribeks.” Reply at 45; (2) “tribal
formation is a choice made by the tribe, not the federal governn@énaf’s; and (3) whether
“Indians were a tribe cannot be determined by reference to the Haas Repoftidlaaie;.

The plaintiffs’ use of the foregoing historical examples revealpthintiffs’ conflation

of the two relatedhut nonetheless distinct, requiremenfederaljurisdiction and federal
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recognition As discusseduprg the concept of federal jurisdiction implicates the federal
government’s “federal power and responsibility toward the trilGeHEN' SHANDBOOK §
3.02(6)(d), and “generally reflect[s] federal obligations, dutiesyaesibility for or authority
over the tribe by the Federal Governme@gnfederated Tribe2016 WL 4056092, at *8
(quotationsand citation omitted), whereas federal recognitiora“irmal political act
confirming the tribe’s existence as a distinct political society,i@stitutionalizing the
governmento-government relationship between the tribe and the federal govertiment,
Mackinac Tribe 2016 WL 3902667, at *1 (quotinQal. Valley Miwok Tribe 515 F.3dat 1263);
seeH.R. Rep.No. 103-781 (Oct. 3, 1994) (“Recognized’ is more than a simple adjectiveai
legal term of art. It means that the government acknowledges as a rhittetlmt a particular
Native American groups a tribe by conferring a specific legal status on that group, tingiry
it within Congress’ legislative powers.”).

Though federal jurisdiction and federal recognition often go {aitéhnd, theSupreme
Court and the D.C. Circuit have explainedttharibe may be federally recognized, yet not have
been under federal jurisdiction in 1934, or viegsa. For example, @arcieri, theSupreme
Cout noted that the Narragansetitde had gained “formal”’ recognition in 1983, upon the BIA’s
determinatiorthat it “ha[d] existed autonomously since first contact, despdlengoing many
modifications.” 555 U.S. at 384 (quotatgamnd citation omitted). “[B]oth the State and Federal
Government considered the Narragansett Tribe as stater. . . not undefederal jurisdiction
in 1934,” however.ld. at 399 (Breyer, J., concurring) (emphasis in original). By contrest,
Stillaguamish Tribe wafederallyrecognized in 1976 based, in part, on “the fact that the Tribe
had maintained treaty rights agaitist United States since 1855,” and, thereby, was determined

to have been under federal jurisdictidd. Thus, the DOI concluded that “land could be taken
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in trust for the Tribe.”ld. at 398. Similarly, in Confederated TribesheD.C. Circuitdiscussd
the government’s “sometimes mistaken[] . . . position that aanrgiroup does not constitute a
tribe” and explained that “the government’s mistaken belief [irBL &%t the Cowlitz [Tribe]

had been absorbed into the greater population” speaks t@fridoa— not whether the Tribe
was under Federal jurisdiction.” 2016 WL 4056092, at/*®. Noting that “the IRA does not
limit the benefits it confers only to tribes recognized as of 1984, Court affirmed the
Secretary’s authority to acquire land on behalf of the Cowlitz Tribe #ncergh, “for decades],]
federal Indian policy reflected a mistaken belief that [the Cowiitizains] no longer existed as a
distinct communal entity.'1d. at *1, 6-7.

Carcieri andConfederated Tribemdicate that th&ecretary’s calling of Section 18
elections, in and around 1934, was certainly an acknowledgment of fpdese and
responsibility (.e., federal jurisdiction) toward any Indians associated with the ressrsain
which the elections were called, indlag those Indians in the plaintiffs’ historical examples,
regardless of whether the government then formally recognized, astiiiliticalgroups the
tribes to which those Indians belonged. Since the government’s adekigment of “federal
responsibities toward a tribe through a special, political relationshia different question from
whether those responsibilities in fact existad, at *9,to the extent that the plaintiffs challenge
the federatecognitionof the Indians residing at the Nbrork Rancheria in 1934 who voted in
the Section 18 election, that is a separate issue, addredsgdn Part 111.D.3.b

In any event, despite the plaintiffs’ efforts to show otherwis&hing in the text of § 479
requires a tribe to be “single,” “unified,” or comprised of membersettme historically
cohesive or ethnographically homogenous trisee25 U.S.C. § 479defining tribe to include

“the Indians residing on one reservatior8jand Up | 919 F. Supp. 2d at 68 (“[T]he broad
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definition of ‘tribe’ in 8 479 indicates that a formal tribaMgonment is not necessary to be
considered a ‘tribe’ for purposes of the IRA.”). Notably, the leathegtise of Indian law
explains:

some federally recognized tribes are legal entities only. Reflefetiegal

policies, a congressionally created confederated or consolidated tribe ca

comprised of different tribes presently occupying the same reservatia Other

federally recognized entities represent fragments of previoushedméoples.
CoOHEN SHANDBOOK 8 3.02(2). The treatise additionally notes that “considaratprompting
[federal] recognition do not always reflect tribal understandingms Thus, the fact that “[n]o
conclusion regarding the specific . . . cultural makeof the Indians at a tisd reservation can
be drawn from Table A [of the Haas Report] alone” is immaterial. PéplyRat 4.

(iv)  North Fork Rancheria’s Purchase Is Significant

In any event, substantial evidence in the record shows that the Noktfrim “existed
as a tribe independent of the IRA’s enactment,” PIs.” Reply at 14, ingltioe purchase of the
North Fork Rancheria, in 1916, for “the North Fork band of landlesamsdiStand Up | 919 F.
Supp. 2cat 68 (quotations and citatiamitted). As discussed Btand Up ) the Secretary’s
authority to acquire land for the North Fork Tribe is particulal®ar in light of the fact that
“[tihe North Fork Rancheria was originally established by purchaseruhd authority of the
Interior's Appropriations Act of June 30, 1913,” IRA ROD at 55, “in 194gell before the IRA
was passed],] . . . . ‘for the use of the North Fork band ofdaadhdians,” 919 F. Supp. 2d at
68 (citation omitted). This Court previously explained that the mselof the North Fork
Rancheria is “kely dispositive in its own right[] regarding whether the NorthkFbribe was
‘under Federal jurisdiction’ in 1934” because it “demonstrates a joigsdictional relationship

between the North Fork Tribe and the federal government prior to 1984hans that “the

North Fork people were, at least as early as 1916, an organized bandidtiaddndians.” Id.
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This Court concluded that “the 1916 purchase of land in trust for théhFork band of
landless Indians’ establishes that the North Fork lpeane ‘Indians’ within the meaning of the
IRA, and were treated as such in the special election in 1985.”

In light of the Secretary’'s consideration of the North Fork Tribesspssory connection
to the RancherisgeelRA ROD at 55 (referring to “|he calling of a Section 18 election at the
Tribe’s Reservation” (emphasis added)), the historical administrative dotsicieed by the
plaintiffs to show the DOI’s “[c]lontemporaneous practice,” Pls.’IRep 4, lend further support
for the Secretary’s decision. For example, the plaintiffs cite a Noaehld934 Solicitor
memorandunas comportingvith their view that “[a] group of Indians residing on a single
reservation” is not necessarily a “tribe,” but may become a “tribe” bgsihg to organize ural
Section 16. PIs.” Reply at(@mphasis omitte¢iseeSolicitors Ops. at 4780 (Tribal
Organization and JurisdictienDefinition of Tribe as Political Entity (Nov. 7, 1934)). The
memorandum actually has little, if anything, to do with the pféshproposition and, instead,
involves the question of whether, under an entirely unrelated prowasithe IRA {.e., Section
4), “restricted Indian lands” may be devised only “to the Ingliafithe same reservation without
regard to original tribal blood @&ffiliation.” Solicitor Ops. at 478. In answering this question
“in the negative,” the Solicitor explained that “prior to tribal ongation under Section 16[,] . . .
. the question of whdtibal organizationhas any jurisdiction over restricted aliedtlands of
individual Indians is a matter of some uncertainty,” but that ftiost significant criterion of
jurisdiction, where no constitution has been adoptedhe historical test to what band, tribe, or
group of tribes did the land in question bgjat the time when it was allotted[.]d. at 479-80

(emphasis added§.

43 In the late 1800s, federal policy was to “allot” lands to individual Indian mémbers in order “to
extinguish tribal sovereignty, erase reservation boundariedoaredthe assimilation of Indians into the society at
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This memorandum makes clear the DOI's contemporaneous view thatbgajhat did
not vote to organize under the IRA was still a tribeg!; a “tribal organization,” and, thergb
directly refutes the plaintiffs’ suggestion that thecomeof an IRA election is somehow related
to tribal statusseesupran.36 The memorandum also makes clear that “a group of Indians [did
not] need to have adopted a formal governmental org@amzatior to the enactment of the IRA
to be considered a ‘tribe’ under the IRA.” North Fork’s Reply at 4. Indbedeading treatise
on Indian law explains that before the federal government “begampuatatmg [triball
governance structures,” many tribal governments were “simple ayeyatecentralized” and
“Im]any tribes were in fact largely independent villages or bamaisvtould come together for
collective purposes, but otherwise were bound only by common cultuterestab ties.”

COHEN SHANDBOOK OF FEDERAL INDIAN LAW 8§ 4.04(1H2). Finally, the memorandum
supports the notion that the “North Fork band of landless Indiarrsyifom the North Fork
Rancheria was purchased in 194€e infraPart I11.D.3.b(i), was, at the time of the IRA’s
enactnent, considered a “tribal organization” with its own “jurisdictioneéothe North Fork
Rancheria despite the fact that the North Fork Tribe never organizedIbffimder the IRA.
SeeSolicitor Ops. at 47879 (explaining that “[a] tribe is . . . a political entity” that mayd&a
certain legal authority or jurisdiction” over “restricted Indiands”).

The plaintiffs’ contention, based on a July 24, 1934 letter from the@fize of Indian
Affairs field office in Sacramento, California, to the Commissiarfdndian Affairs in

Washington, D.C. (“Sacramento IndiAgencyLetter), which document is not part of the

large.” Cty. of Yakima v. Confederated Tribes & Bands of Yakima Indian N&B@nU.S. 251, 2534 (1992).

The General Allotment Act of 1887, codified as amended at 25 U.S.C. & 38(. “empowerd the President to
allot most tribal lands nationwide without the consent of the Indasions involved.”Id. at 254. Indeed, the IGRA
ROD notes that “trust allotment patents . . . were issued by the UnitedtStatasy ancestors of current citizeris o
the [North Fork] Tribe.” IGRA ROD at 59. The passage of the IRA uleijanded “[t]he policy of allotment,”
and marked a “[r]eturn[] to the principles of tribal seéétermination and setfovernance which had characterized
the [previous] era.”Cty. of Yakima502 U.S. at 255.
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record, that the rancherias in California were not considered to laa Irervations, is
meritless. Pls.” Reply at 4geSacramento Indian Agency Letter at 1. Courts, including the
D.C. Circuit, have widely recognized California rancherias as Inéservations.See, e.gCity
of Roseville348 F.3d at 1022, 1025, 1027, 1032 (referring to the Auburn Rancheria as the
Auburn Tribe’s “former reservation”)¢l. at 1022 (*In 1917, the federal government provided
the Auburn Tribe with a small 28cre reservation, . . . known as the Auburn ‘Rancheria.”).
Additionally, theDOI treated rancherias as reservations in conducting Section 18 elesta®rs
the IRA shortly after its enactmenteeHaas Report at 15 (listing “Northfork” and other
rancherias under the “reservation” table heading). Moreover, notably;dgQlations consider
“rancheria” to fall under the definition of “tribesee25 C.F.R. § 151.2(b) (“Tribe means any
[inter alia). . . rancheria . . . , which is recognized by the Secretary as eligilileefgpecial
programs and services from the [BIA].Dand Aqquisitions,45 Fed. Reg. 62,034, 62,036 (Sept.
18, 1980) (same, referring to earlier regulations in 25 C.F.R. § 120a.2).

The plaintiffs’ reliance on the Sacramento Indian Agency Lettethioproposition that,
in 1934, only “from four to twenty familigswith “no tribal or business organization of any
sort,” lived on the “small Government owned Indian rancheriasimdarly unavailing.
Sacramento Indian Agency Letter at 1; Pls.” Reply at 4. A ranché&a&kof official “tribal or
business organaion” makes no difference in light of the IRA’s definition ofibe” as “the
Indians residing on one reservation,” which definition does mptire any such organization, 25
U.S.C. § 479, and, in any event, as the North Fork Tribe notes, #reidettlent as to whether
the resident families were nonetheless members of Indian tribeth, Fvk's Reply at 3 n.2.
Moreover, given the poor condition of the land set aside for raashéhe small number of

resident families carries no weiglee infrasubpart(ii).
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b. North Fork Tribe’s Continuing Tribal Existence

The plaintiffs challenge “the continuity of [the North Fork Tribetgal identity” and
criticize the Secretary for failing to make any determination “that the applicéde is the same
tribe that was purportedly under jurisdiction in 1934.” Pls.nMat 1+12 12n.11. They
arguethat (1) there is no evidence that the North Fork Rancheria was purchaaaeg tme,
particular tribe of Indians, Pls.” Notice Suppl. Auth. agE&F No. 12(citing Pls.” Mem.at 12-
13; PIs.” Reply at 1516), and (2) even if the North Fork Rancheria was, in fact, purchased for an
Indian tribe, “[n]either the IRA ROD nor the administrative recotdldshes that the North
Fork Rancheria was purchased for dpplicantNorth Fok Tribe,” Pls.” Mem. at 1412, 12n.11
(emphasis added); Pls.” Reply at $Bg alsdPls.” Mem. at 1314 (“There is simply no
connection between the group for which the land was purchased in 19t a&mxl Indians who
received ballots i1935 and the amalgamation of Indian groups organized in 1996 as the
applicant North Fork Tribe.”); Pls.” Reply at 17 (“[The] piaffs have sufficiently demonstrated
that the administrative record does not establish that the connectiseebehat ‘bandand the
applicant North Fork Tribe was inevitable or even likelyid);at 18 (arguing that the Secretary
wrongfully “assum[ed} without any support or analysis in the administrative recoréd-that
the applicant Tribe is necessarily the same ‘riiba’ purportedly under federal jurisdiction in
1934.”). For the reasons explained below, the plaintiffs’ efforiavalidate the North Fork
Tribe’s federallyrecognized legal status by challenging what is, in essence, the federal
recognition of the Nrth Fork Tribe from the 1916 purchase of the North Fork Rancheoaghr

the 2012 IRA ROD, are rejectéd!.

a4 The plaintiffs appear to have, on summary judgment, dropped themtaleghat an Indian tribe must
have been formally recognized in 1934 to qualify for land acquisition §dés. CompareTAC 1 55, 5758, 60
(alleging tribes must have been federally recognized “as of June 18, 1934theH&A was enacted”ith, PIs.’
Reply at 1314 n.10 (“If North Fork can show that it was a tribe under federal juriedigtior to 1934, that this
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(1) North Fork Rancheria Was Purchased For The North Fork Tribe

Arguing that “the North Fork Rancheria was not purchased for a tribelians,” PIs.’
Notice Suppl. Auth. at 3 (citing Pls.” Mem. at-113; Pls.” Reply at 1516), the plaintiffs assert
that “a tribe is not a geographical but a political entity,” atadna that “documents in the
administrative record . . . speak only of a group of Indians igrg@bical terms.” PIs.” Reply at
15 n.12 (quoting Solicitor Ops. 478);see alsd’ls.” Mem. at 13.

Despite theplaintiffs’ contention that “merely deeming a group of Indians ingigorea
‘band’ does not confer tribal status on that group,” Pls.” Replp at. 12, substantial evidence
clearly demonstrates that the NoRork Rancheria was purchased for an “organized band” of
Indians, 25 U.S.C. 8§ 479. Most significantly, the record contdetsea, dated April 4, 1916,
from John Terrell, a Special Indian Agent stationed in San Franttstite Commissioner of
IndianAffairs in Washington, D.C., describing “two propositions bygadowner] to sell to the
Government suitable lands for a permanent Village Home for thenisdf the above
reference.” Terrell Letter at 1. The top center of the pagethe “above rierence,” reads:
“(NORTHFORK INDIANS).” Id. In addition to this nomenclature, the letter refers to a “partial
census of the Indians of Northfork and vacinity [sic] furnished by Coleman, one of the fairly
well educated and most intelligent halddd Indians of this band,” notirdghere is [sic] likely
more than 200 Indians properly belonging to the Northfork and vacsidlyljand,” and

describinginteractions with certain Indians “belonging to the Northfork anawgdsic] band,”

jurisdiction remained intact ih934, and that the applicant North Fork Tribe is the same tribe, tmay ibe entitled
to a trust acquisition under the IRA.”). To the extent that thiatgifa maintain this argumensee, e.g.Pls.” Mem.
at 14 n.14; PIs.” Notice Suppl. Auth. at 2, the plaintiffs’ interpretatidh 465 has been rejected in this Circuit,
Confederated Tribe016 WL 4056092, at *4, Bee idat *1 (affirming Secretary’s authority to acquire land on
behalf of the Cowlitz Tribe even though “for decades][,] federal Indiinypreflected a mistaken belief that [the
Cowlitz Indians] no longer existed as a distinct communal entigypraPart 111.D.1.
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including “asmany as 150 of these Indians in [a] house of worship” where thesivefd] the
greater portion of the service through an interpretit."at 1, 3, AR at NF_AR_0001031.

Record evidence confirms that the larger of the “two propositions” diias ieed
purchased “to provide homes for” those “200 Indians,” and that lecainhe the North Fork
Rancheria. Lipp$Michaels Surveyat 50(“North Fork is credited with the largest Indian
population [in Madera County] and here 80 acres of land was bouglavidggphomes for 200
Indians.”);seeTerrell Letter at 1 (“80 acres” including “40 acres, the S.W.% of the. M.W
Section 21,Tp.8,R.23 E.,M.D.M.” and “the adjoining 40 acres to theeasthe S.E.% of the
N.E.Y4 Section 20, same township and rangddrdwick Stip. J., Ex. A at 3, Jt. App. 62, 64,
ECF No. 1241 (“The North Fork Rancheria, 80 acres, is located about two miles feotawim
of North Fork, Madera Country California. SE1/4NE1/4 Section 20, sty &NW1/4 Section
21, T.8S., R. 23 E., Mouliablo Meridian.”);see als®BIA Decision Package (Jan. 2011), ch.
3, Decision to Acquird@rust Title at 3, Jt. App. @5, 3Q ECF No. 1241.4°

Notwithstanding the substantial evidence that the North Fork Ranevesiaurchased
for the North Fork Tribethe plaintiffs “argue that California Rancherias were purchasdtdor
Indians of California generally rather than for particular tribets.” Notice Suppl. Auth. at 2
(citing PIs: Mem. at 13 and PIs.” Reply at8, 16), and that, even when “someluése
Rancherias were purchased for named groups, the federal governineoit chnsider these
groups to be tribes,” Pls.” Reply at 4. The plaintiffs reason thatritoal restrictions applied to a

Rancheria’s use, and any individual California Indiaanld occupy any Rancheria parceld.;

45 The plaintiffs complain that the IRA ROD nowhere mentions thaR#érecheria was purchased for the
North Fork band ofandless Indians. Pls.” Mem. at 12 (“The IRA ROD does not . . . igiaiif entity for which

the Rancheria was purchased.”); Pls.” Reply atlb4same). Yet, the Secretary plainly considered the North For
Rancheria as the “Tribe’s Reservation,” IRA ROD at 55, even if theetBeg did not specify the means of
purchase. An agency is not required to discuss in detag\@dint determinationsSee Troy Corp. v. Browner

120 F.3d 277, 289 (D.C. Cir. 1997) (holding the agency was not requiredunenastifications for its sekvident
determination that “pulmonary irritation is a serious health effect™).
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see also idat 15-16 (“[E]Jven where a Rancheria was purchased for a specific group ofigndia
residing in a particular area, the deed was not restricted to use by thoss;ladiaCalifornia
Indian could use Raheria land.”); Pls.” Mem. at 13 (“Even if the purchase had beea for
particular tribe, there were no restrictions on Rancheria deeds lim#gengpuhe group for which
it was purchased; any homeless Indian could take up residence on a Rahchéneplaintiffs
rely on (1) an August 1, 1960 Solicitor memorandum abouC#iéornia Rancheria Act
("CRA"), 72 Stat. 619seeSolicitor Ops. at 18886 (Rancheria Act of August 18, 1958 (Aug.
1, 1960)), and (2Mishewal Wappo Tribe of Alexander Valley v. dév84 F. Supp. 3d 930
(N.D. Cal. 2015)appeal docketedNo. 1515993 (9th Cir. Dec. 15, 201%5eePIs.’ Notice
Suppl. Auth. at 2 (arguing thtishewal Wappdsupports the plaintiffs’ arguments that the
Section 18 election held at the North Fork Rancheria did not by apeddtiaw create a tribe at
the North Fork Rancheria, and, because the Indians at the Rancheria didosettoharganize
under Section 16f the IRA, the Section 18 election alone is not conclusive evidence of th
existence of a tribe under federal jurisdiction at the Rancheria in 19348 plaintiffs’ reliance
on boththe Solicitor Memorandunfrom over fifty years agand the oubf-circuit casdas
misplaced.

First,the August 1, 1960 Solicitor memorandum addresiedCRA, which “in keeping
with the therpopular policy of assimilating Native Americans into American $ggie
authorized the Secretafio terminate the federal trust retatship with several California tribes
... and to transfer tribal lands from federal trust ownprs individual fee ownership.”
Amador Qy., 640 F.3dat 375 (citingCRA). Both Congress and the executive branch have, since
then, expressly repudiated federal legislation and policies aintedrahating the federal

government’srustrelation$ip with Indian tribes. SeeCoHEN' SHANDBOOK 8§ 3.02(8)(a)see
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alsoFederally Recognized Indian Tribe List Act of 19%ist Act”), Pub. L. 103454,8 103(5),
108 Stat. 4791 (Nov. 2, 1994)Congress has expressly repudiated the policy of terminating
recognized Indian tribes, and has actively sought to restore reoognitiribes that previously
have been terminated.”). Consequently,Sbécitor memorandum’ower to persuade is
limited, particularly in light of the fact that the memorandoumports to justify and sanction
Congress’ disposition of rancheria properties at that tiseeSolicitor Ops. at 188%6. In any
event, the memorandum lends littleaify, support to the plaintiffs’ argument.

It is true that the legislation appropriating federal fundsHergurchase of the California
rancherias referred to “Indians in California,” generafige, e.g.Act of June 21, 1906, Pub. L.
No. 59258, 34 Stat. 325, 333 (appropriating “one hundred thousand dollars to puathase
use of the Indians in California now residing on reservations wilnaioticontain land suitable
for cultivation, and for Indians who are not now upon reservations irbsaig] suitable tracts or
parcels of land”); Act of June 30, 1913, 38 Stat. 77, 86 (appropriating fifjudssupport and
civilization of Indians in California . . . and for the purchasenddistracts of land . . . for the use
and occupancy of Indians in [@arnia”). Thus in the August 1, 1960 memoranduetied on
by the plaintiffs, the Solicitor explained to the Commissiondndian Affairs that rancherias
“were for the most part acquired or set aside by the United Statée fordians in California,
generally, rather than for a specific group,” and “could be used fomadieks California
Indians, and not merely for the specific band for whom purchaseasbning that “neither the
deed conveying the property to the United States nor the act apprapthe purchase money
contained any limitation or provision as to what Indians should Hedsétereon.” Solicitor

Ops. at 1884 (quotations and citations omitted).
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The Solicitor also acknowledged, however, that, in executing the appeolpitiets, “the
Secretary generally ordered the purchase of a particular California tract’deciicsband’s
use, using “[a] special form of ‘proposal for sale of landsdigating that the purchase was “for
the use and occupancy” of a specific Indian badd. Even more tellingly, “[tlhe Government’s
voucher authorizing payment” to purchase a rancheria generally naenggkttific “band of
homeless Indians” for whose use and benefit the tract of land we&sasad.ld. In light of the
acquisition procesgarticularly when viewed in conjunction with the record evidenceisn th
case about the North Fork Rancheria’s purchase, the plaintiffs’ assat “the federal
government did not consider these [named] groups [for whom theergae were purchasett)
be tribes” issimply not persuasive as applied to the North Fork Tribe. Pls.yRepdl.

The plaintiffs’ reliance oMishewal Wappas similarly unavailing. There, the court held
that the plaintiff Mishewal Wappo Tribe’s claims challengindgeterally unrecognized tribal
status were barred by the applicable statute of limitations becausdasactrel[ied] on one
common allegednjury—termination of the Rancheria,” under tGRA of 1958. Mishewal
Wappq 84 F. Supp. 3d at 932, 93%/. In rejecting the plaintiff Tribe’s argument “against
application of the statute of limitations based on its thdmati/the Government continuesawe
it a fiduciary duty,” the court reasoned that the “termination of theaklder Valley Rancheria
did not equate to the termination of Plaintiff's status as a fegardbgnized tribe.”ld. at 939-
40. In a subsequent footnote, the court notedntipeiitance of the fact that “the various
California mncherias were not created for the use of particular Indian tribes,hgpinat “their
establishment was not tethered to the federal recognition of aay ttd at 940 n.12.
Additionally, based on observations that issues “relat[ing] tamdnds and “relat[ing] to

collective Indiarstatus are “distinct” and “do noalwaysoverlap,”id. at 93940 (third
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emphasis added), tivdishewal Wappa@ourt reasoned that “while the IRA permitted the Indians
of the Alexander Valley Rancheria to organize themselves intbeaitril935 due to a common
interest in the previouslgstablished rancheria, this fact did not then render the existenee of th
tribe dependent on that of the Ranchgérid. at 940 n.12.

There, however, unlike in the instant case, “[t]he Alexander ValleyxcReria . . . was
purchased for landless California Indians,” generally, andoradny particular tribeld.
(quoting the administrative recordge alsad. at 932 (“These parcels . were designated under
the Indian Appropriations Act for the benefit of California Imdiavho wished to live there and
eventually became known as thlexander Valley Rancheria.”). By contraas discussed
supra “[t}he North Fork Rancheria was purchased for the Indians of the NorkhBamd.”
Defs.” Resp. Notice Suppl. Authority at 1, ECF No. 13& the North Fork Tribe notes,
“nothing in theMishewalopinion purports to address the evidence that the North Fork Ramcheri
was purchased for tHadians of the North Fork band. . . . [or] to determine that the 45
recognized California Rancheria tribes were not actually tribes for theses of the IRA.”
North Fork’s Reply at 7 n.5Additionally, while theMishewal Wapp@ourt foundthat particdar
Indiantribe’s existenceo be independent from the existence of the Alexander Valley Rancheria,
the court acknowledged that issues relating to Indian kanag®verlap withissues relating to
Indian status. 84 F. Supp. 3d at 989. Here, as discussed in more detailra, in subpart
b(iii), sincethe North Fork Tribe has a demonstrated connection to the North Badh&iaas
well asa federallyrecognized tribal existenc®lishewal Wappas simply inapplicable.

(i) Speculation ThaRA Voters Wex Not North Fork Tribe Members
Is Unfounded

The plaintiffs argue that “there is no evidence in the record of any caoméeetween”

the six Indians who voted in the 1935 IRA election at the North Fork Raam¢had the 200
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[Indians] for whch the Rancheria was purchased,” accusing the defendants in this case of
“‘ignor[ing] DOI's understanding of the relationship between the @sefand use of
Rancherias.” Pls.” Reply at 467. The plaintiffs rely again, on the August 1, 1S80icitor
memorandum, which states, with respect to California rancherias ggnénat “[iin actual
practice, Indians occasionally moved onto the [rancheria] propemjidsgjut any assignment,
occupying a parcel abandoned or never assjfjaed were “not disturbed since these occupants
were also ‘Indians of California’ for whose use the land was acquireticitSr Ops. at 1883;
seePls.” Mem. at 13; PIs.” Reply at 16. To the extent that the plsimafy on this statement to
suggest that the Indians who voted in the 1935 election at the NoktfREoncheria may have
been random, homeless Indians, unconnected to the North Forkthelbespeculation is
unfounded.

In the same August 1, 1960 memorandum, the Solicitor acknowlelgiethé Secretary
continuou$y controlled the use of the rancherias, noting that “the Secretary .mittperindians
living nearby, generally in groups, to occupy such tracts,” bad“the consistent practice ha[d]
been to select by administrative action the individual Indiams mvay use the land.ld. at
1882, 1884 (quotations and citation omitted). Moreover, the Secrvesaryesponsible for
calling and holding IRA elections under Section 18 and, according to a becéf) 1934
memorandum cited by the plaintiffs, around tihge the elections were called, the Solicitor
construed Section 18, “in order to carry out the intent of Congresallote for the voting
participation of “those [Indians] who in some sense ‘belong’ on tlegvason,i.e., those who
have some rightsiithe property or tribal affairs of the reservation” and “residenen t
reservation.” Solicitor Ops. at 486 (Wheeldoward Act—Interpretation (Dec. 13, 1934)).

Thus, the historical documents cited by the plaintiffs presentasmneo doubt that thedians
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who voted in the 1935 election at the North Fork Rancheria were, in facthens of the
“Northfork band” of Indians for whom the Rancheria was purchasegdthe North Fork Tribe.

To the extent that the plaintiffs emphasize the lack of documessetents at the North
Fork Rancheria as compared to the 200 Indians for whose use it was edythadack of
documented residents is hardly surprisisge generallls.” Mem. at 2, 13A DOI survey
conducted in 1920 noted that the North Fork Ranalf&act is unoccupied,” even though
“North Fork is credited with the largest Indian population [in MaderanBg” and “80 acres of
land was boughbt provide homes for 200 Indians.” Lippiichaels Survey at 50. The survey
explained,

The land is pody located and absolutely worthless as a place to build
homes on. It is rough and broken up by a deep rocky canyon. Not to exceed 40
acres could be used for building purposes.
There is a lack of water for domestic purposes and no water for irrigation,

except a small amount that might be brought to a small part of thishraugh

an old abandoned minor’s ditch.
Id.; see also idat 3, AR atNF_AR_0041046referring to rancheritand as “unsuitable” and
explaining that “most of the California Indians for whom lahdse been purchased by the
Government are for all practical purposes just as homeless today agetleebefore these lands
were bought” because “it is physically imgdde for them to improve the land and construct
houses”). The Rancheria likely remained in similar shape in 1958, when a Segjabet Roted
that “today only a mother and her 2 sons occupy the land as a rural hdn@siRep.No. 85-
1874,at 33 (1958)available atPls.” Mot., Ex. 1, ECF No. 108. Similar to the 1920 DOI
survey, the 1958 Senate Report noted that the rerrlotlyed land had “a very limited grazing
value” and no domestic water systeld. Given the Rancheria’s uninhabitable comchfithe

low number of residents at the North Fork Rancheria at any given timetdaim any way

indicative of the number of Indians belonging to the North Fork baiMbob Indians for whose
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use the land was purchasegee, e.g.Solicitor Ops. at 188@oting that, as of 1933, “very few
[Indians of Central California] had moved to these rancherias oreimag@ined there”); H. Rep.
No.82-2503 at 8691952) (“There were seven Mono Indians on [the North Fork] reservafi
80 acres of tribal lands in Mara County, Calif., in 1950.”)

(i)  North Fork Tribe Is A-ederallyRecognized Indian Tribe

The plaintiffs argue that “nothing in the administrative recorgeug” the North Fork
Tribe’s “claim([] to be the successors of th[e] unidentified ‘Banélindians for whom the North
Fork Rancheria was purchased, “nor did the Secretary make such fimdthgsécord of
decision.” Pls.” Mem. at 2. Contrary to the plaintiffs’ asserttbe Secretary was not required
to analyze the North Fork Tribe’s continuindotri existence when assessing her authority to
acquire land on the Tribe’s behalf because the Tribe’s continuiral ésistence is encompassed
firmly within its legal status as a federaligcognized Indian tribe, and “[i]t is a ‘bedrock
principle of fedeal Indian law that every tribe is “capable of managing its ownraféand
governing itself.”” Timbisha Shoshone Tribe v. Salgir8 F.3d 935, 938 (D.C. Cir. 2012)
(quotingCal. Valley Miwok Tribe515 F.3dat 1263).

As discussedsuprg federal reognition is a legal status, “a ‘formal political act
confirming the tribe’s existence as a distinct political society,irstidutionalizing the
governmento-government relationship between the tribe and the federal govertiment.
Mackinac Tribe 2016 WL 3902667, at *1 (quotir@al. Valley Miwok Tribe515 F.3cat 1263).
Notably, however, “[t]he definition of ‘recognition’ has evolved otigre.” Id. at *1-2.
“[H]istorically[,] the United States recognized tribes througgaties, executive orders, aacts
of Congress,” and, “even after the passage of the IRA,” in 1934, “[npcmy by the federal

government proceeded in an ad hoc manner, . . . with the [BIA] reviewitgpetfor federal
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recognition on a cadey-case basis.’ld. (citing Muwekma Olone Tribe v. Salaza708 F.3d
209, 211 (D.C. Cir. 2013)). No official federal process to recognize triassleveloped until
1978, when the DOI “promulgated Part 83 of its regulations under thédB& known as the
Federal Acknowledgment Process),iethset out uniform procedures through which Indian
groups could seek formal recognitiond. Pursuant to those procedures, groups that
“successfully petitiof}” are “added to the list of federally recognized Indian tribes publiblged
[the DOI].” Id.; see also Mackinac Tribe v. JewdlF F. Supp. 3d 127, 131 (D.D.C. 2015)
(explaining that “tribal recognition law developed through ceeswf disjointed theories,
conflicting policies, and shifting attitudes of various brancheb@tinited States gevnment
towards tribes” until “[flortunately, ‘Congress, the admirasion, the national Indian
organization, and many tribal groups’ worked together to reshiséldngstanding iad very
difficult problem’™ with the DOI's promulgation of uniform proceds in 1978 (quoting 43 Fed.
Reg. 39,361 (Sept. 5, 1978)f'd, 2016 WL 3902667

DOl regulations initially provided for the publication of thet lof federally recognized
tribes in the Federal Register at least once every three y@et994, Congress passed the List
Act, requiring the Secretary annually to “publish in the Federal Registdrdd &ll Indian tribes
which the Secretary recognizes to be eligible for the special programeraivgs provided by
the United States to India beause of their status as Indidng 4(a), codified at 25 U.S.C. §
479ad.

While the plaintiffs cannot dispute that the North Fork Tribe sd@ffallyrecognized
Indian tribe, included on the annuapyblished list of recognized Indian tribesgyttake issue
with how the North Fork Tribe’s federathgecognized legal status came about. In a stipulated

judgment entered in a federal lawstigrdwick v. United State®No. G79-1710SW (N.D. Cal.
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Aug. 3, 1983), the United States agraatkr alia, to “recognize the Indian Tribes, Bands,
Communities or groups of . . . seventeen rancherias,” imgutNorth Fork,” “as Indian
entities” and to include these entities “on the Bureau of Indian Affegderal Register list of
recognized tribal entitiesypsuant to 25 CFR, Section 83.6(bHardwick Stip. J.1 1, 4 The
United States further agreed that, within two years, the recognized l'edigtfy]” of the North
Fork Rancheria could “arrange to convey to the United States [certainjuoitrownedlands .
.. to be held in trust by the United States for the benefitef [Eribe[], Band[], Communit[y] or
group(] [of the North Fork Rancheria] . . . , authority for the aceg of said conveyances
being vested in the Secretary of the Interior uiséetion 5 of the Act of June 18, 1934, ‘The
Indian Reorganization Act,” 48 Stat. 985, 25 U.S.C. 8465 as amended loy s¥i3iof the
[ILCA] . .. and/or the equitable powers of this courtd’ § 7. The North Fork Rancheria is
described with particularity as “80 acres . . . located about two milestfre town of North
Fork, Madera County, California. SE1/4NE1/4 Section 20, and SW1/4ANW1t152t, T. 8
S., R. 23 E., Mount Diablo Meridianid., Ex. A at 3, matching the description of the land
purchased in 1916 for the Indians belonging to the North Fork lseaT.errell Letter at 1 (“80
acres” including “40 acres, the S.W.Y, of the N.W.%4 Section 21, T@BR,M.D.M.” and “the
adjoining 40 acres to the east, viz: the S.E.Y4 of the N.E.Y4 Sectisar@8,township and
range”);see alsdRA ROD at 5556 (discussinddardwickjudgment “wherein the [North Fork]
Tribe’s status was restored and confirmed”). Haedwickjudgment is a formal and binding
acknowledgment by the United States that the “Nortlk Band of landless Indians,” for whom
the North Fork Rancheria was purchased in 1916, is an Indian tribe) thiéhmeaning of the
IRA, that has continuously existed since that time. It is also a fextmrelorder legally binding

the United States tdvat acknowledgment.
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Thus, contrary to the plaintiffs’ assertion, tHardwicklitigation conclusively establishes
“that the applicant Tribe is the same tribe as any tribe purported8r jurisdition in 1934,”
Pls.” Reply at 17. As the federal defendants correctly explaime“determination that [the]
North Fork [Tribe] was a recognized Indian tribe with a governsteegbvernment relationship
with the United States was established then [irH&elwick litigation] and cannot be challenged
by Phintiffs now.” Defs.” Reply at 1%5ee also id(“That membership in a tribe may have
changed over time, and that [the] North Fork [Tribe] did not foyr@ipanize a tribal
government pursuant to Section 16 . . . . certainly cannot trump the Dep#strecognition in
1983 that North Fork was improperly terminated and should be restotedrtbal status and
added to the official Federal Register list of federally recognizadrnndbes.”). As a result, the
Secretary was arguably legally barredhirengaging in the very analysis that the plaintiffs claim
is missing from the IRA RODSee U.S. ex rel. Miller v. Bill Harbert Int’l Comstinc, 608
F.3d 871, 889 (D.C. Cir. 2010) (“Once a stipulation of fact is made, ‘tegarty need offer no
evidence to prove it and the other is not allowed to disprove it.” (citingi@VORE, EVIDENCE
8 2590(Chadbourn rev. 1981))Y.erkouteren v. District of Columhi&46 F.2d 842, 844 n.2
(D.C. Cir. 1965) (noting “the importance and significance whichtsaxusomarily attach to
stipulations of fact” and the “binding effect” of stipulations, thats‘teng been recognized”
(citing authority)).

The plaintiffs argue that theardwick litigation does “not demonstrate that the applicant
Tribe is the same as any ®&ipurportedly under federal jurisdiction in 1934.” PIs.” Reply at 17;
see also idat 18 (accusing the Secretary of “engaging in speculation by assumnitigput any
support or analysis in the administrative record or the Cai#fdancheria Act thatthe

applicant Tribe is necessarily the same as a ‘tribe’ purportedly undtigtion in 1934”); Pls.’
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Mem. at 18 (Hardwickcan in no way serve as evidence on its own that the North Fork Tribe, as
it exists now, has any relation whatsoever to the North Fork bandd}é$s Indians . . . .”
(emphasis omitted)). Instead, the plaintiffs assert that “[(iiA] andTillie Hardwick
litigation demonstrate that the applicant Tribe did not existr poi the CRA].” PIs.” Replyat
17. The plaintiffs pointd the 1966 Federal Registenotice terminating the North Fork
Rancheria and the named individuals listed,” pursuant t€R# and argue that it “is
unequivocal evidence that the federal government understood ttiddenexisted at the North
Fork Ranckria at its termination.ld. at 18-19 (citingFed. Reg. Termination Notij;esee also
id. at 21 (arguing that the fact tit&ie CRA"terminated the Rancheria’s status as Indian land and
Susan Johnson’s status as an Indian . . . . demonstrate[sktieaistho connection between the
applicant North Fork Tribe and any tribe purportedly under jurisgidt 1934”). According to
the plantiffs, Hardwickserved only to “restore([] . . . the Indian status of the [Nortlk For
Rancheria’s] sole distributee, Susan Johnson, and the Rancherizddftid Pls.” Mem. at 16.
Aside from that, the plaintiffs claim, thi¢ardwick stipulation wrongfilly “provided for tribal
creation” of an Indian entity (the presatday North Fork Tribe) that “was not based on any
connection between the Indians for whom the land was purchased or whanvtie 1935
election.” Id. at 16-17;see alsad. at 3 (“Despte there being no recognized tribal entity at the
Rancheria prior to the Rancheria Act and the Rancheria property’stmdaha trust for
individual Indians rather than a tribal entity, the North Fork Rancleéfidono Indians was, in
fact, added to thkst [of federally-recognized Indian tribes].”PIs.” Reply at 1821.

The Court disagrees. In thardwick judgment, the United States formally and legally
recognized the Indian “Band[] . of’ the North Fork Rancheria as a “tribal entit[y],” inhetlg

acknowledging the connection between the “North Fork band of landlaaadhdor whom the
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North Fork Rancheria was purchased in 1916, the Indians who voted irctiem 38 election in
1935, and the descendants of those same Indians at the timegudgment in 1983Hardwick
Stip. J. 1 4 (emphasis addedT.he precise interests that were terminated (or nothé&¢RA,
and the relate&federal Registenotice, is immaterialsince, as the North Fork Tribe accurately
states;'the North Fork Tribavas a tribe prior to 1958 and was affirmed as a tribe with the same,
pre-1958 status as a recognized tribe followlnllje Hardwick Whether or not the [North Fork]
Tribe was officially terminated between 1958 and 1983 is legallyvasit.” North Forks
Reply at 9 n.{citation omitted)*®

“Congress delegated to the Secretary the regulation of Indian relatadfairs . . .
including authority to decide in the first instance whether groaps been federally recognized
in the past or whether otheircumstances support current recognitiomMackinac Tribe 2016
WL 3902667, at *3 (citations omitted). In entering the stipulated judgmetardwick the
executive branch of the United States determined that circumstancegadppe official
fedeal recognition of the North Fork Tribe, and the District Court Jusigerdering the
judgment, concurredSee United States v. Chdfound, 272 U.S. 1, 1415 (1926) (“The
presumption of regularity supports the official acts of pulficers, and, in the absence of clear
evidence to the contrary, courts presume that they have propetigrdjed their official
duties.”);see also U.S. Dep’t of State v. R&§2 U.S. 164, 179 (1991) (“We generally accord
Government records and official conduct a presumption of legitirf)acis a result of the
Hardwicklitigation, two branches of government validated the existence of thia Rork Tribe

and found the Tribe to qualify appropriately as a recognized Indian @heéJackinac Tribe

46 Consequently, the plaintiffs’ reliance dfishewal Wapp@s supplemental authority for the proposition
that “the CRA did not terminate tribesit only the Indian status of [an] individual distributee” is of no moment.
Pls.” Notice Suppl. Auth. at 3.
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2016 WL 3902667, at3 (requiring the administrative exhaustion of the recognition process
where “no branch of government has determined whether the plaintiff hecKribe currently
gualifies as a recognized tribe or as the tribe that was recognized in 1855”).

A notice wassubsequently published in thederal Registememorializing the
Hardwickjudgment. Restoration of Federal Status to 17 California Ranshd® Fed. Reg.
24,084(June 11, 1984(fThe Indian tribes, bands, communities or groups of the seventeen
Rancherias named above are Indian entities with the same status Eestessed prior to
distribution of the assets of these Rancherias . . . and shall be destitied to any of the
benefits or services provided or performed by the United States fanltribes, bands,
communities or groups because of their status as Indian tribeks, lL@mmunities or groups.”).
In 1985, the DOI listed the “Northfork Rancheria of Mono Indiansalff@nia” as an “Indian
Tribal Entit[ly] Recognized and Eligible to Receive Services” from ti#e Bndian Tribal
Entities Recognized and Eligible to Receive Services, 50 FedaRé@57 seeFinal Rule, 43
Fed. Reg. 39,361, 39,3623 (Aug. 24, 1978)YDOI regulations requiring the Secretary to update
and “publish in the Federal Register . . . a list of all Indiangnileich are recognized and
receiving services from the [BIA]”). The “Northfork Rancheria of Mdndians of
California™—i.e., the NorthFork Tribe in this case, has been listed as a recognized tribe in the
Federal Register eveince. Nork Fork’s Mem. at 16

Then, in 1994, Congress weighed in, implicitly sanctioning therNeork Tribe’s
inclusion on the list of federallgecognized Idian tribes and prohibiting its removal. First,
Congress amended the IRA, adding a “[p]rivileges and immunitiesdatn tribes” provision to
prohibit “[d]epartments or agencies of the United States” from “ptgat[ing] any regulation or

mak][ing] any decision or determination pursuant to the [IRA], . angrother Act of Congress,

131



with respect to a federally recognized Indian tribe that classifiespeasizor diminishes the
privileges and immunities available to the Indian tribe relativaher felerally recognized
tribes by virtue of their status as Indian tribes.” Technical Alments: Indians Act, Pub. L.
103263, 108 Stat. 707, § 5(b) (May 31, 1994), codified at 25 U.S.C. 8§ 476(f). Shortly
thereafter, in the List Act, Congress expressatinber ofimportant findings, including that “
Indian tribes presently may be recognized by Act of Congredsiebgdministrative procedures
set forth in part 83 of the Code of Federal Regulations denominatecetRires for Establishing
that an American Indn Group Exists as an Indian Tribe;” or by a deci®f a United States
court” and that “a tribe which has been recognized in one of these mamer®t be
terminatd except by an Act of Congresd.ist Act § 103.

Legislative history reflects Conggs’ concern about the DOI’s “growing and disturbing
trend” to “derecognize” tribes, without the authority to do so. H. Rep103-781 (Oct. 3,
1994). The House Committee on Natural Resources expressed particulan ednacgrthe
BIA’s “indicat[ion] that it intended to differentiate between fediretcognized tribes as being
‘created’ or ‘historic’ and its “position that ‘created’ tribes do nosgess all the powers of a
sovereign tribal governmentfd. Accordingly, “[tthe Committee [on NaturBesources]
cannot stress enough its conclusion that the [DOI] may notrtatenthe federallyecognized
status of an Indian tribe absent an Act of Congress. Congress haselegated that authority
to the Department, or acquiesced in such a termmatial. The Congressional Record
additionally reflects the understanding that,

The recognition of an Indian Tribe by the Federal Government is an

acknowledgment that the Indian tribe is a sovereign entity with goneetal

authority which predates the U.S. Constitution . . . . Whatever thedbth

which recognition was extended| ldian tribes enjoy the same relationship with
the United States and exercise the same inherent authority.
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140 Cong. Rec. 11,376, 11,377 (May 23, 1994) (statement of Rep. Richardson).

The above Congressional action took place long aftdd#ndwick litigation, when the
North Fork Tribe had been included on the list of fedenabognized tribes for approximately
ten years, and Congress’ express findings indicate clearly its akpadhat no tribe on the list
be terminated or treated any differently than any other tribe. As a teésuecretary’'s
authority to acquire land in trust for the North Fork Tribeg By other federally recognized
tribe that was under federal jurisdiction in 1934, was prescribeldebigtecutive’s agreement
and stiplation and the Judiciary’s order itardwick and then confirmed through Congress’
enactment of the List Act. As the defendants note, “if Plaintiffss@to challenge the Tillie
Hardwick stipulation, North Fork’s restoration, or the Secresadgcisiorto place North Fork
on the Federal Register list of federally recognized tribes ib 288 thereafter, the time for
doing so has long since passed.” Def.’s Reply at 13. The North Fbe &s a federally
recognized Indian tribe, has the benefit of land acquisition undes 8f46e IRA, like any other
federally recognized tribe that can show it was under federal jurisdinti®84, unless or until
the Tribe is terminated by an Act of CongreSeead. at 12-13(“There is simply no requirement
in the IRA or inCarcieri for the Secretary to draw familial or other connections among the
individuals that comprised [the] North Fork [Tribe] when the Ranehwas acquired in 1916,
with the individuals that comprised North Fork in 1935, the indiviltizd comprised North
Fork at the time of [thélardwicklitigation], and the individuals that comprise the Tribe
today.”); North Fork’s Reply at 8 (“[T]he Secretary was not requiregigprove Stand Up’s
contentions that the two entitiesvhich share a name @rocation—are somehow

discontinuous.”).
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Accordingly, the Secretary was not required to make factual findingdiegahe North
Fork Tribe’s continuous existence from the purchase of the North Rancheria in 1916
through the issuance of the IRA ROD2i012, or to engage in the lengthy analysis regarding the
North Fork Tribe’s continuous existence that the plaintiffsifasing argumenisee generally
Pls.” Mem. at 1118; Pls.’ Reply at 1:221,have demanded of this Court, in order to conclude
that theNorth Fork Tribe was unddederal jurisdiction in 1934Indeed, it was nothing short of
rational for the Secretary to decline to do See Timbisha Shoshone Trilb&8 F.3d at 938
(*In reference to [matters of tribal recognition], it is the rufe¢has court to follow the action of
the executive and other political departments of the government, wiboeespecial duty it is to
determine such affairs.” (alteration in original) (quotldgited States v. Holliday0 U.S (3
Wall.) 407, 419 (1866)))CoHEN SHANDBOOK 8 3.02(4) (“[C]lear indications from the political
branches demonstrating federal recognition warrant judicfatelace . . . .")see als® U.S.C. §
706 (“[D]ue account shall be taken of the rule of prejudicial error.”).

For theforegoing reasons, the defendants are entitled to summary judgntést
Picayune Tribe’s IRA clainseePicayune’s Compl. 11 589 (Second Cause of Action), and on
the Stand Up plaintiffs’ IRA claimseeTAC 156—60 First Claim for Relief).

E. NEPA COMPLI ANCE

The NEPA represents “a broad national commitment to protectingandoting
environmental quality,Robertson v. Methow Valley Citizens Coun¢80 U.S. 332, 3481L989)
(citing 42 U.S.C. 8 4331), and was created, in part, for the purpose afbligsiing] a set of
‘action forcing’ procedures requiring amvironmental impact statemeont any proposed major
Federal action which could significantly affect the quality of tharenment? S.Rep. No. 94

152, at 3 (1975)Accordingly, theNEPA requirs federal agencies “to the fedit extent
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possible” to preparanEISin “every recommendation or report on proposals for legislatidn an
other major Federal actions significantly affecting the quality @hilman environmerit42
U.S.C. § 433@)(C); seealso Winter vNat. Res. Def. Council, Inc555 U.S. 7, 1516 (2008)
and consider a number of factors, including “the environmemizddt of the proposed action,”
“any adverse environmental effects which cannot be avoided sheuddposal be
implemented,” and “alternatives to the proposed action,” 42 U.SAG3&(2)(C{i)—(ii)). “The
statutory requirement that a federal agency contemplating a magnr pgpare such di&lS]
serves NEPAs ‘actionforcing’ purpose in two important respect$iobertson490 U.S. at 349,
by (1) “ensufing] that the agency, in reaching its decision, will have availaoleé will carefully
consider, detailed information concerning significant environalempacts” and (2)
“guarantee[ing] that the relevant infieattion will be made available to the larger audience that
may also play a role in both the decisionmaking process and themmptiation of that
decision; Blue Ridge Envtl. Def. League v. NRQ6 F.3d 183, 188 (D.Cir. 2013) (quoting
Robertson490 U.S. at 34P see also Sierra Club v. U.S. Army Corp&afy’rs, 803 F.3d 31,
36-37(D.C. Cir. 2015) (“NEPA’s mandate, which incorporates notice and @nhprocedures,
serves the twin purposes of ensuring that (1) agency decisionseimcfatmed and careffu
consideration of environmental impact, and (2) agencies informuiblec of that impact and
enable interest persons to participate in deciding what projects egishoiuld approve and
under what terms.”)

The NEPA is “essentially proceduralintended “to ensure ‘fully informed and well
consideredlecisions’ by federal agenciesDel. Riverkeeper Network v. FERT53 F.3d 1304,
1309410 (D.C. Cir. 2014) (quotiny't. Yankee Nuclear Power Corp. v. NREIG5 U.S519,

558 (1978)). Consequently, thaa “requir[es] federal agencies to take a ‘hard lookhair
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proposed actions’ environmental consequences in advance dihdewhether and how to
proceed. Sierra Cluh 803 F.3d at 37. The NEP#oes nof, however,|mandate particular
results in order to accomplish its endS¢l. Riverkeeper Networik53 F.3d at 131(0nternal
guotation marks omittgd“require agencies to elevate environmental concerns over other
appropriate considerationdfildEarth Guardians vJewel| 738 F.3d 298, 303 (D.C. Cir. 2013)
(quotingBalt. Gas & ElecCo. v. NRDC462 U.S87, 97 (1983) or necessarily require “the
best decision,id. (quotingNew Yorkv. NRG 681 F.3d471, 476(D.C. Cir. 2012); see also
Sierra Club v. FERCNo. 141249,2016 WL 3525562, at *5 (D.C. Cir. June 28, 2016) (“As a
procedural statute, NEPA does not mandate any particular outcors.the D.C. Circuit
recently reiterated, “NEPA is ‘not a suitable vehicle’ for airinggainces about the substantive
policies adopted by an agency, as ‘NEPA was not intended to resolve fundbpadioy
disputes.” Grunewald v. Jarvis776 F.3d 893, 903 (D.C. Cir. 2015) (quotkgund. on Econ.
Trends v. Lyng817 F.2d 882, 886 (D.C. Cir. 1987)).

The Stand Upplaintiffs frameboth procedural and substanttigallenges under the
NEPA by assertingfirst, that the EIS in this case was prepared in order to justify the already
made decision to build a casino at the Madera Biteiolation of NEPAs implementing
regulationat 40 C.F.R. § 1502.2(g), which provides that EISs “shall serve as thesrota
assessing the environmental impact of proposed agency actitwes,than justifying decisions
already made."SeePIs! Mem. at 3438. The standard for proving predetermioatis high.
Forest Guardians v. U.S. Fish Wildlife Serv, 611 F.3d 692, 714 (10th Cir. 2016ge also Am.
Wild Horse Pres. Campaign v. Vilsadi33 F. Supp. 3d 200, 2ZP.D.C. 2015) (citingAir
Transp. Ass’n of Am., Inc. v. Nat'| Mediation B863 F3d 476, 488 (D.C. Cir. 20}l Indeed,

“NEPA does not require agency officials to be ‘subjectively imakft Forest Guardians611
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F.3d at 71ZquotingEnvtl. Def. Fund, Inc. v. Corps of Eng'’rs of the U.S. Ara®0 F.2d 289,
295 (8th Cir. 1972)), antla]n agency can have a preferred alternative in mihdmit conducts
a NEPA analysi$,id. (citing 40 C.F.R. § 1502.14(e)). Thus, generally, courts have not found
predeterminatioexcept in cases wheam agency hasommittedtseli—for example, by
contract—to an outcomeld. at 713(“[I]f an agency predetermines the NEPA analysis by
committing itself to an outcome, the agency likely has failedke a hard look at the
environmental consequences of its actions due to its bias indatimat outcome and, therefore,
has acted arbitrarily and capricious)y.’Cf. Nat'| Audubon Soc'y v. Dep'’t of the Nawy22 F.3d
174, 1984th Cir. 2005) (holding the district colfexceeded the proper scope of its inquiry
when it placed probative weight upon evideatéhe [agency]’s subjective intent” and
“inappropriately indulged [the plaintiffs’] theory” that the aggribad irreversibly’made its
decision before beginning its environmental ana)ysis

Though the D.C. Circuit has not opined on the standard fdinfiragency
predetermination, the Tenth Circuit has explained:

In order for us to conclude that an agency has engaged in predeterminati

must decide that the agency lnasversibly and irretrievablycommitted itself to

a plan of action that is depesrdt upon the NEPA environmental analysis

producing a certain outcomigeforethe agency has completed that environmental

analysis. We would not hold, therefore, that predeterminatiepnesent simply

because the agency’s planning, or internal or extesgotiations, seriously

contemplated, or took into account, gessibilitythat a particular environmental

outcome would be the result of its NEPA review of environmentettsf
Forest Guardians611 F.3da 714-15 (emphasis in originalgccord Metalf v. Daley 214 F.3d
1135, 1145 (9th Cir. 200@holding defendants violated the NEPA because they “already had
made an ‘irreversible and irretrievable commitment of resourceseforedthey considered [the

project’s] environmental consequences”heTTenth Circuiteasoned that “predetermination is

different in kind from mere ‘subjective impartiality,” . . . whidoes not undermine an agency’s
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ability to engage in the requisite hard look at environmental conseggie . .” Forest
Guardians 611F.3d at 714citations omitted)see also Nat'l| Audubon So¢c'¥22 F.3dat 199
("“Where an agency has merely engaged in post hoc rationalizatoa Wil be evidence of this
in its failure to comprehensively investigate the environmemtpact of its actions and
acknowledge their consequences.The plaintiffs have pointetb no evidence in the record,
and the Court can find nonedicatingthat the federal defendants were in any way committed,
contractually or otherwise, to authorize gaming on the Madera Site or egyooth Fork’s fee
to-trust application before analyzing the environmental impact oé thexposed actions.

To bolster their claim of predeterminatidrgwever the plaintiffs emphasize that “[n]o
evaluation of the FEIS should proceed without acknowledgement ohomeatiovertible fact:
Station Casinos, development corporation, purchased the Madera site for the sole @oifpos
building and managing a casino, an activity it wishes to engage in porglyofit, irrespective
of the Tribe’s need for economic development andsédficiency . . ..” Pls.Mem. at 38. This
fact, even if “incontrovertible,” is unavailing for several reasofsst, as the North Fork Tribe
points outseeNorth Fork’'s Mem. at 4 n.1, IGRA expressly contemplates that trilesmer
into management contracts for the operabf gaming facilitiessee25 U.S.C. § 2710(d)(9)

(*An Indian tribe may enter into a management contract for the apeta class Il gaming
activity if such contract has been submitted to, and approved by, #er@h.”).

Second, the plaintiffsrpsent no reason why the identity of the owner of the Madera Site
should have any bearing on the Court’s determination of whetheethet&y complied with
the NEPA by carefully considering the environmental impact of thpgsed action. Other
courts fave expressly cautioned against “conduct[ingifliang investigations into the subjective

intent of an agency” or “prob[ing] into the subjective predispositiof agencgecisionmakers.”

138



Nat’l Audubon Soc’y422 F.3d at 198Likewise, his Courtdeclines the plaintiffs’ invitation to
“open a Pandora’s badx Id. at198-99(“Inquiries into subjective intent in the NEPA context
open a Pandora’s box that . . . . could restrict the open exchamderofation within an agency,
inhibit frank deliberations, . . reduce the incentive to memorialize ideas in written[fprm. .
[and] frustrate an agency’s ability to change its mind or refisw@tions, the very effect that
NEPA was designed to encourage I).short the fact thathe owner of the Madera Site seeks
to develop a gaming establishmémtrein no way indicates that the federal defendants were in
any way obligated, contractually or otherwise, to approve the gevelat of a gaming
establishment on the Madera Site before engaging in aroamemntal analysis under the NEPA.
In addition to the procedural challenge under the NEPA, the pfainothtend that the
agency’'senvironmental analysisas substantively flawed. Specifically, the plaintiffs argue that
the Secretary failed to take a hat look at the environmental catpuences of the proposed
action,” PIs. Mem. at 38, because the Secretary (1) “eliminated alternatives from consitderat
based upon flawed findings” regardjngainly, economic competition apalitical and
communityopposition, PIs.Mem. at 3842; (2) concluded arbitrarily and capriciousthe
casino’s impact on crime would be less than significadt,at 4243, and (3) erred ithe
analysis of the mitigation measures for problem gamhubbrat 43-45. None of hese arguments
IS persuasive.

1. Alternative Sites

The plaintiffs’ “most forceful objection under the NEPA,” with respto their
preliminary injunction motion, was “that the Secretary failedive gdequate consideration to a
reasonable range of alternativeestfor the proposed gaming establishment, as required by the
NEPA.” Stand Up 1919 F. Supp2dat 77 (citing 42 U.S.C. § 4332(2)(C)(iii) (requiring

agencies to consider ‘alternatives to the proposed action’)). réiteyatethe same obggion for
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similar reasons now on summary judgmeNbtwithstanding the more extensive record before
the Court now, the plaintiffs’ objection again falls shorestfablishing a NEPA violation on this
basis.
a. Applicable Legal Principles

An EIS must “informdecisionmakers and the public of the reasonable alternatives which
would avoid or minimize adverse impacts or enhance the quality of thenhemvironment,” 40
C.F.R. § 1502.1, including all “technically and economically practicéasible” alternatives
which “meet the purpose and need of the proposed action,” 43 C.F.R. 8(%%,.42e40 C.F.R.
§ 1502.14Theodore Roosevelt Conservatidishipv. Salazay661 F.3d 66, 69, 72 (D.C. Cir.
2011). As explained irStand Up Jthe NEPA’s implementing regulans provide that, in
considering alternatives, an agency mimer alia “[r]igorously explore and objectively
evaluate all reasonable alternatives, and for alternatives whichraneagééd from detailed
study, briefly discuss the reasons for their hguween eliminated919 F. Supp. 2d at 77
(quoting40 C.F.R. § 1502.14 (p) For those alternatives not eliminated from detailed study, the
agency must “[d]evote substantial treatment to each alternative thatseviewers may
evaluate their comparative merits#0 C.F.R8 1502.14(b).

Courts “evaluat[e] an agency’s choice of ‘reasonable alternativeghindf the
objectives of the federal actiorCity of Alexandria v. Slated 98 F.3d 862, 867 (D.C. Cir.
1999), applying a tw«part test. Fst, courts determine “whether the agency has reasonably
identified and defined its objectivesd., by “consider[ing] the needs and goals of the parties
involved in the application [for federal action] . . . as well as th@ipinterest,”"Theodore
Roasevelt ConservatioR’ship, 661 F.3d at 72 (quoting 43 C.F.R48420(a)(2)) see also

Citizens Against Burlington, Inc. v. Bus&g8 F.2d 190, 196 (D.C. Cir. 1991) (“When an
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agency is asked to sanction a specific plan . . . the agency shouidttadeount the needs and
goals of the parties involved in the application.” (citation omitted)).

Second, courts consider “whether a particular alternative is reasondiglet iof these
objectives,”Slater, 198 F.3d at 867 An alternative is ‘reasonable’ if is objectively feasible as
well as ‘reasonable in light of the [the agency’s] objective$lieodore Roosevelt Conservation
P’ship, 661 F.3d at 72alteration in original{quotingSlater, 198 F.3d at 867)Thus, he
agency'’s “purpose and need for action . . . will determine the range oféitesnand provide a
basis for the selection of an alternative in a decisioth.’at 72—73 see also Citizens Against
Burlington, 938F.2d at 195"“The goals of an action delimit the universe of the action’s
reasonable alternatives.”An agency’s choice of and among alternatives does not take place in
a vacuum but in the context of authorizing statutes, which reflesldtéige purposes and intent
regarding agency action. Thus, as the D.C. Circuit hasiegdld|t]he agency should also
‘always consider the views of Congress’ to the extent they are disieefram the agency’s
statutory authorization and other directive3Heodore Roosevelt Conservation P’slif1 F.3d
at 73 (quotingCitizens Against Bilington, 938 F.2d al96) “[A]n alternative is properly
excluded from consideration” in the EIS “if it would be reasonabléh®@gency to conclude
that the[particulat alternative does not bring about the ends of the federal act®latér, 198
F.3d at 867 (quotatns and citation omitted)see alsal3 C.F.R. § 46.420(b) (defining
“reasonable alternatives” as “alternatives that are technically andrematly practical or
feasible and meet the purpose and need of the proposed action”).

“Importartly, [courts] review both an agency’s definition of its objectiged its
sekction of alternatives under a rule of reason,” such that courts “generfdiytd the agency’s

reasonable definition of olgaves” “as long as the agency looks hard at the factors relevan
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the definition of purposé. Theodore Roosevelt Conservati®ishipv. Salazar661 F.3d at 73
(quotations anditations omitted). “If the agency’s objectives are reasonable, [couilits]
uphold the agency’s selection of alternativest tire reasonable in light of those objectives.”
Grunewald 776 F.3d at 904 (quotintheodore Roosevelt Conservat®iship, 661 F.3d at 73));
see also idat 903-04 (“In reviewing an agency'selection of alternatives, we owe ‘considerable
deference tohe agency’s expertise and polimaking role.” (quotingSlater 198 F.3d at 86).
b. DiscussionOf Alternatives h The FEIS

Here, as the plaintiffs recognize, the FEIS, which was prepared by théi8i¢sverned
by thestatement of ‘purpose and need’ which relies on IGRA'’s purpose of promoting ‘tribal
economic development, tribal salfifficiency, and strong tribal government.” Pklem. at 26
(citing FEIS at 110). Indeed, the FEIS identifietthat “[t|he proposed action would allow the
Tribe to ke advantage of the financial opportunities provided by Congress through IGRA
providing the Tribe with a lonrgerm, viable, and sustainable revenue base,” noting that
“[p]roviding a solid economic base for tribes represents one ofritmagy purposes tend
IGRA,” FEIS at 110, which Congress enacted, in part, “to provide a statutory basksefor
operation of gaming by Indian tribes as a means of promotind ébaomic development, self
sufficiency, and strong tribal governmentsl’ (quoting 25 U.S.C. § 2702). The FEIS also
identifiedthat“[t]he purpose of the proposed action is to help provide for theaenim
development of the Tribe,” FEIS at1]1Jt. App. at 336, ECF No. 123l and, specifically, to
“assist the Tribe in meetir{@jve] . . . objectives:”

e Improve the socioeconomic status of the Tribe by providing an augdthen
revenue source that could be used to strengthen the Tribal Governmdm, f
variety of social housing, governmental, administrative, edutaibealth
and welfare services to improve the quality of life of Tribal membeand,

provide capital for other economic development and investment toppes.
e Provide employment opportunities to the Tribal community.
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e Make donations to charitable organizations godernmental operations,
including local educational institutions.

¢ Fund local governmental agencies, programs, and services.

¢ Allow the Tribe to establish economic sslifficiency.

FEIS at 19 to-10, Jt. App. at 34445, ECF No. 124. Lastly, the FEISdentifiedthat theNorth
Fork Tribe's “purpose for requesting the approval of the proposed managemenatct@sto
team with SC Madera Management LLC to develop and manage a casino and hafeFES
at 1:11, Jt. App. at 346, ECF No. 1} which “would assist the Tribe in obtaining funding for
the development of the proposed casino and hotel regbrat’ 25.

In line with these purposethe FEIS was “prepared to analy@@ldocument the
environmental consequences associated with the appriaha feeto-trust acquisition and
resulting development of a casino and hotel resdd.’at 1-11. In articulating objectives, the
FEIS dd not presuppose approval of the proposeetdeteust acquisition, but rather, in
accordance with NEPA, “consided] the views of Congress,” and to6kto account the needs
and goals of the parties involvedTheodore Roosevelt Conservation P’siifl F.3d at 7273
(quotationsand citations oiitted). The FEIS also considerde public interest, noting that the
proposed action would lessen the North Fork Tribe’s “high reliapoe the Federal and State
governments for social services,” “provide employment opportsriitieTribal members as well
as local nofiTribal residents,” “increase[e] opportunities for Ibbasinesses andisulat[e] the
local economy.” FEIS at-10 to-11.

In light of these objectives, the FEIS considered five alternativestail: (1)
Alternative A was the full development of the Madera Site, as discusga@, in Part I.C; (2)
Alternative B was “a smallescale version of Alternative A, but without hotel or pool
components,” FEIS at-27, Jt. App. at 387, ECF No. 12K; (3) Alternative C was “a mixed

use retail development” on the Madera Site that “would include sdaggal retail outlet stores
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and smaller storefronts, including food and beverage establishirarttgvould not include any
gaming,id. at 245, Jt. App. at 395, ECF No. 125 (4) Alternative D would be located on the
North Fork Rancheria and would “consist fraallerscale version of Alternative A, without
retail, highlimit gaming, entertainment, hotel, or pool componentk,at 254, Jt. App. at 404,
ECF No. 1251; and (5) Alternative E would have been the status quo, or thactmn
alternative” requird to be considered under NEPA regulations, under which “neither site woul
be developed,id. at 267 to 68, Jt. App. at 41718, ECF No. 1253; see40 C.F.R. § 1502.14(d)
(requiring EIS to “[iinclude the alternative of no actionQertainsites including the “Old Mill
Site,” “a 135acre site that housed a working lumber mill between 1941 and 1994/adads
propertiedisted for salé'along the SR41 corridor” or “Avenue 7” wereonsidered apotential
alternatives, but were ultimately eliminated from further conatiter and, therefore, are not
discussed in detail in the FEIS. FEIS @& -73 to-75, 80 to-82, Jt. App. at 418, 4225,
430-32, ECF Nos. 123, -4. The Madera Site, Alternative A, was selected as the preferred
locationfor reasondully laid out in the FEIS, which reasons are challenged by the Stand Up
plaintiffs.
C. Stand Up Plaintiffs’ Arguments

In the plaintiffs’ view the federal defendant€onsideration oproperties‘along the SR
41 corridor” and “Avenue 7,” the North Fork Rancheria, and the Old Mal Bds insufficient.
Specifically, the plaintiffargue that it was irrationél) to eliminatefrom further consideration
siteslocated “along the SR1 corridor” or “Avenue 7’based on the North Fork’s “concern for
the potentially unfair competitive impact” on neighboring trjg&s.” Mem. at 38-39; (2)to
reject as the preferred alternative the North Fork Rancheria, considerediliasiétiternative

D, based omolitical and community oppositiord. at 40; and (3) to eliminate from further
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consideration the Old Mill Sitdgased ompolitical and community oppositiorindiscovered
contaminationandthe inability to acquire thiand,id. at 46-41.
0] Properties “Along The SR1 Corridor” And “Avenue 7”

The plaintiffs criticize the FEIS for “mak[ing] much of the Tribelgrported concern that
development along the SRl corridor as well as alternative sites, such as Avenue 7, thileng
SR99 corridor would potentialljpave a very detrimental competitive effect on the gaming
operations of the neighboring Tribes,” particularly on the Pisayuibe, whose gaming
“facility is located along SRI1 near Coarsegoldwhen the Madera Site figuestionably would
have at the least an identical competitive impact,” and the NEPA db&sxpoessly provide[]
nearby tribes with protections from detrimental impacts.”” Mem. at 38-39 (quotatios and
citation omitted)}’ The Court rejected theahtiffs’ similar argument in ruling on their
preliminary injunction motion, highlighting the plaintiffs’ ‘ifure] to appreciate that the
purpose and need of a proposed action is a cornerstone of whether an\adteymatisonable
under the NEPA,” noting also that “[t]he plaintiffs’ argument . . d]diot account for other

reasons cited in support of rejecting” certain sitetand Up | 919 F. Supp. 2d at 78 & n.25.

47 The North Fork Tribe asserts that the plaintiffs “forfeited apjgaion that the Secretary wrongfully
excluded [the SR1 or Avenue 7] $es from further consideration” because “[d]uring the NEPA pro&ssd Up
failed to present arguments concerning the need to evaluage][8ites and never argued that the EIS must not
consider potential competitive impacts when evaluating altersdtiorth Fork’s Mem. at 65. In response, the
plaintiffs claim that the North Fork “Tribe misconceives Stand Up’s comiplai. , which is with the Secretary’'s
use of a doublstandard -nvoking the project’s competitive impacts on nearby tribal cssas grounds to reject
alternative sites, while disregarding competitive impacts when they were iraggabsition to the Madera Site.”
Pls.” Reply at 48 n.35. The plaintiffs argue that, since “the Seygietdisregard of the competitive impact o th
Madera Site appeared in the IGRA ROD, which was adopted . . . yearbafbeioption of the FEIS,” “plaintiffs
had no opportunity to raise this contradiction during the adminigratocess.”ld. It thus appears that the
plaintiffs effectively conede that they forfeited any objection to the FEIS’ failure to consider poteftil or
Avenue 7 sitedd., and as the North Fork Tribe explains in reply, “[t]his is not a NEAraent, but instead
reformulates the . . . IGRA argument that the BIA it appropriately consider detrimental impact,” North Fork’s
Reply at 29. The Court agrees with the North Fork Tribe, but will hefexts address the merits of the plaintiffs’
contention to the extent that it implicates the Secretary’s cangaiwith tle NEPA, which requires an analysis
separate to that of the IGRA ROD. The plaintiffs’ challengesad@RA ROD have already been discussed above.
SeePart I11.C.2.
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Likewise, on summary judgmenhet plaintiffs fail to recognize that properties along the3R
corridor and Avenue 7 were rejected for several additional reasorsglelytbecause of the
potential competitive effectWith respect to alternatives along the-&Rcorridor, he FEIS
explainedthat “most of the [SRI1] corridor situated in Madera County lies within the
environmentally sensitive foothifl&and “[d]evelopment along much of the corridor would be in
conflict with the scenic nature of the corridor.” FEIS 3" The FEIS further explagdthat
SR-41 “is a twolane highway that runs form the south entrance of Yosemite southstwofre
while “SR-99 is a fourlane highway (the only one in Madera Country) . . . that serves as the
primary traffic corridor through Madera Countyld. Thus, “proposing a dewsgment along
SR-41 would have raised not only environmental concerns, butralfic concerns because of
the already overburdened tvame system.”ld. Lastly, the FEIS explainettat, “based on its
proximity to Fresno, development along the southemtign of the corridor would have
primarily benefited Fresno County residents and had minimaldngraimproving the lives of
Madera County residentsd.

With respect to Avenue 7 properties, the FEIS acknowletlgad|[t]hese properties
were readily accessible from the large Fresno market, raised few envitaho@ncerns, and
there was little concern about the commercial development of the ditlesThe FEIShen
explained however, that “[a]ccess to the properties was constrained by the daicks that run

just east and parallel to S¥®.” Id. at 275. The FEIS alsmoted“that a cevelopment near

48 The plaintiffs argue that “[t]he record contains no data or otlideeree to assess” the FEIS’ “invocation

of the ‘environmentally sensitive’ and ‘scenic’ foothills,” centling that the “[d]efendants merely take it as a given
that the foothills are morenvironmentally sensitive’ and difficult to develop than the valley, withddtessing

how it is that other development (including other tribal cajihase managed in these foothills.” Pls.’ Reply at 49.
The plaintiffs have waived this new argumeptsserting it for the first time in their reply briébee Mich.

Gambling Opp’'n525 F.3d at 29 nn-3. Regardless, however, the Court agrees with the North Fork fabevien

if other tribes have developed casinos in a particularly sensithee s does not mean that further development in
the same area does not raise significant environmental and traifiernspand the BIA was not unreasonable in
relying on those concern&eeNorth Fork’s Reply at 29 n.19.

146



Fresno would iare primarily to the residents of Fresno and not Madera Couldy.Lastly, the
FEIS explainedthat development of a facility atg the southern stretch of &R in Madera
County would be inconsistent with existing land uses” becaus@s$fmof the surrounding area
was usedor agriculture, including orchards, a horse ranch, vineyards, aimisarops.”ld.

In light of the aboe-stated reasonshe BIA acted reasonably in declining to consider in
detail alternative sites along the -8R corridor and Avenue 7The BIA properly considered the
North ForkTribe’s wishesin formulating the goals of its proposed action to acquire larids
trust for the Tribe to operate a gaming facili§ee Citizens Against Burlingto®38 F.2d at 199
(“Congress did expect agencies to consider an applicant’s wants lvéhagancy formates the
goals of its own proposed action. Congress did not expect agenci¢srtoidle for the
applicant what the goals of the applicant’s proposal should d&i%important tahe North
Fork Tribe that revenue from their gaming facility inure to the benefit of &adCounty,
particularly so that donations to local educational institutiowisfanding to local government
agencies, programs, and services, from casino reveenefitsthe North ForkTribe's members
to the maximum extent possiblehich is precisely what the IRA and the IGRA interilwas
thus reasonable for the BIA to conclude that, because properties alorigr4iecSrridor and
Avenue 7 would be more difficult to access and gaming operations opdrties would
inure primarly to the benefit of Fresn@Gounty federal action on those properties would not
meet the purpose and need of the North Fork Tribe’s application and tlesseesie not

reasonable alternativés.

49 Notably, the North Fork Tribe jrats out that “[tlhe Madera Site is farther away from Clovis and Fresno
major markets for Picayune’s casino located north alond SR Coarsegolg-than the Avenue 7 sites or certain
southern sites along SR are. A casino on SRL south of Coarsegold would thus have the opportunity to directly
intercept traffic to Picayune’s casino.” North Fork’s Mem. at 66 n.43.
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(i) North Fork Rancheria

The plaintiffs criticize the FEIS faejecting the North Fork Rancheria because of
political and community oppositiorvithout mentioningany suclopposition with respect tdé
Madera Sité'in the FEIS’[] decision to adopt Alternative’APlIs! Mem. at 4Qsee alsdPls.’
Reply at 4849. According to he plaintiffs “[t|he FEIS treats the community opgition issue
exactly backwards,” asserting that “[cJommunity opposition &haueigh heavily in the analysis
of off-reservation sites far from the Rancheria and should not weighaaitvedigh significantly
less in the analysis of sites already under the Tribe’s controlserdio such lands.Pls.” Mem.
at 40 n.29.

First and foremostevelopment of a casino on the North Fork Rancheria was fully
analyzed as Alternative D in the FEISeeFEIS at 254 to-67, Jt. App. at 40417, ECF No.
12541 to-3. Thus, to the extent that thiamtiffs challenge, under NEPAhe rejection, after full
consideration, of the North Fork Rancheria as the preféoadion for a gaming facility fothe
North ForkTribe, this claimmust fail because “NEPA . . . does not mandate particular results.”
Robertson490 U.S. at 35Gsee also Strycker's Bay Neighborhood Council, Inc. v. Kadéd
U.S. 223, 22728 (1980) (per curiam) (“[O]nce an agency has nadecision subject to
NEPA'’s procedural requirements, the only role for a court is toenhat the agency has
considered the environmental consequences; it cannot interjectvitbaif the area of discretion
of the executive as to the choice of the action to be taken.” (quatatidrcitation omitted)).
Accordingly, the “weight” that the FEIS affordéal community and political oppositian
discussing the preferred alternatisgmmaterial to the determination of whether the BIA

complied withthe NEPA. SeeRobertson490 U.S. at 350 (“If the adverse environmeeftédcts
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of the proposed action are adequately identified and evaluated, the ageatganstrained by
NEPA from deciding that other values outweigh the environmenttd.ps

Additionally, the plaintiffs again fail to acknowledge that thetNd-ork Rancheria was
rejected for a variety of reasoms¢luding, as the federal defendants ndbecause it would
produce reduced revenue, could not be financed, was more biologicesiyvss and was
located further from existing development and infrastructure regessconstruct the casino.”
Defs.” Mem. at 51seeFEIS at 282 t0-83, Jt. App. at 43233, ECF No. 125! (explaining that
an independent “market potential and facifitying analysis for a development on the North
Fork site” concluded that “challenges on the site (steep gtopentially minimal soil depth to
bedrock) . . . would make it difficult to successfully finaaoy casino on the site” (emphasis
added))seealso Stand Up,1919 F. Supp. 2d at 78 n.25 (recognizing “other reasons cited in
support of rejecting the North Fork Rancheria . . . , includingtmotably the fact that the
particularly varied and steep topography would inflate constructists aothat area, leading to
the conclusion that a casino development in that area could not be sutcéssfuted”
(quotationsand citation omitted)).

(i)  Old Mill Site

The plaintiffs criticize the FEIS for failing to consider the OldINgite as a viable
alternatve for the proposed actioAs explained in the FEI$he OId Mill Site, ‘is a 135acre
site that housed a working lumber mill between 1941 and[]994 . currently owned by the
North Fork Community Development Council (CDC), a charitablgnofit California
corporation’” FEIS at 280. The Court previously addressed the plaintiffs’ argument that “the
Secretary arbitrarily and capriciously erred to eliminate [the Old M#] $ibm further

consideration as a reasonable alternative to the Madefarsiuling on theipreliminary
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injunction motion. Stand Up,1919 F. Supp. 2d at 78Vith respect to that motion, the plaintiffs
argued that neither the Secretary’'s “fd¢ws environmental problems with the site” rithre
purported claim that the site’s owner would not sell the propertyhépurposes of developing a
casino . . . waaproper basis for eliminating [the Old Mill Site] alternative fromsderation.”

Id. (quotatiors and citation omitted). This Cauloundthat the plaintiffs’ objections were
unlikely to succeed on the meriexplaining:

First, the Secretary observed a number of potential environmeniéeg mowith
developing the project on the Old Mill site, namely, that the soihe site had
been contaminated with various potentially harmful compoundsasich
petroleum hydrocarbons, asbestos, dbaded paint, and diesel fuels. Although
the plaintiffs note that the Secretary concluded that this contaomreatuld be
remedied through variousearrup efforts, the Secretary also observed that “the
potential for the presence of unknown contamination related to pastruties

site remains|.]” More importantly, the Secretary observed that the owhtrs

Old Mill site “sent two letters to thBIA stating that the site would not be sold for
the development of a casino project.” The plaintiffs’ argumenttieadwner’s
refusal to sell the site for gaming purposes “is insufficient ectehe site[]”

makes little sense. Although gaming was not the express purposepsbgosed
action, it was a central focus of the proposed action because it was thehgse of t
land that was most likely to provide the revenue needed to meet thesg@anmb
need of the project, and therefore it was likely rational, for all of themsas
stated in the IGRA ROD, for the Secretary to reject the Old Mill site as
reasonable alternative.

Id. (citations omitted).Now on summary judgment, the plaintiffs make essentially the same
objections, and the Couwsimilarly finds that these objections fail.

In addition to criticizing the FEIS’ reliance on political and commuajposition in
considering the Old Mill Site, PIsMem. at 4042, the plaintiffs argue that the “Secretary
offered no basis for th[e] speculative assertion” that “there isagbititential for liability based
on undiscovered contaminationgl’. at 4Q and that the Secretary unreasonably determined that

theNorth ForkTribe could not acquire the properig, at 41. These arguments are meritless.
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First, as this Court recognized 8tand Up ] the BIA eliminated the Old Mill Site from
consideration as an alternative for a variety of reaswissolely because of political and
community opposition In addition to the reasomecognized irStandUp I—namely, the
significant contaminatioproblems andhe inability to acquire the site for the development of a
casine—the FEIS explained that the site’s “relatively remote location neardhelria and
HUD sites” would detract customers, “reducing the potential for gsleldpment and the ability
of the project to create a revenue stream sufficient to fund Tribalgmsg’ FEIS at B1.
Moreover it was not unreasonabler the BIA torely on representations from the CDC Board of
Directors, which fepresents a crosection of the North Fork community” and “is comprised of
representatives from eight separate community organizations,” LetteiStteve Christianson,
CDC Pres., to BIA AssiSec’y (May 20, 2008xat 1, Jt. App at 160, ECF No. 124, that the
concept of developing a casino on the Old Mill Site “received widespread aaitgymu
disapproval,”FEIS at 282; see alsd_etter fromSteve Christianson to Daldorris, BIA
Regional Dir.(June 8, 2008at 1, Jt. App at 172, ECF No. 122, and was, tbrefore, the basis
for CDC’s unwillingness to sell the sitggeDefs.” Mem. at 53 (“The owner of the Old Mill Site
cited community opposition as a reason not to sell the land; the $¢cedid on far more than
that to reject the Old Mill Site.”)In other words, while community or political opposition to the
development of a casino essentially made the Old Mill Site unava#aldn alternative, such
opposition was simply not an issue for acquisition of the Madeea 8iitere the owners desired
to develop a casinoSeeNorth Fork Rancheria Land Acquisition Application (Mar. 1, 2005) at
6, Jt. App. at 1324, ECF No. 128 Not surprisingly, therefore, the FEIS did not mention such

opposition as a factor in consideration of alternative developmeitéatilera Site.
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The plaintiffs’ insistence that the BIA should have consideredddd Mill Site as a
reasonable alternative despite receiving two letters from CDC “sta@mghe site would not be
sold for the development of a casino project,” FEIS-&1,2now on a full administrative record,
still makes little sense. The plaintiffs’ suggestion that somehe fact that the North Fork
Tribe is represented on the CDC, which is comprised of a-sexd®n of the community,
including eight distinct commiily groups>® means that the North Fork Tribe could actually
acquire the Old Mill Site, Pls.” Mem. at 41, does not rebut the writteeseptations from
CDC'’s President that CDC would not sell the land for gaming use.BlFhesasonably relied
on those lders, particularly in light of the other substantial evidenceastmg the BIA’S
finding that the Old Mill Site is not a reasonable alternative.

Lastly, given the site’s past use aslong standing mill operationthe FEIS recognized
that“the potential for unanticipated discoveries of contamination renedeévated and therefore
potential liability remains for future remediation should scehtamination beincovered.”

FEIS at 280 to-81. TheBIA reasonably reliedn the significant amou of discovered
contamination and considerable clagnefforts that would be required toepare the site for
developmentn declining to consider the site asiablealternative See idat 281 (explaining
various contamination problemsis the fe@ral defendants aptly explain, “[t}he Secretary
reasonably determined that the OIld Mill Site was not feasible or reasteablgse it would
have required substantial decontamination efforts to remove a Yalistdif contaminants. . .”

Defs.” Mem. atb2.

50 Specifically, CDC Board members include, in addition to one repiasanfrom the North Fork Tribe,
one representative from the North F@kamber of Commerce, the North Fork Volunteer Fire Department
Auxiliary, the North Fork Arts Council, the North Fork Boosters, the Gimakee Unified School District, the
North Fork Women’s Club, and four membertdarge. Letter from Steve ChristiansmnDale Morris (June 8,
2008).
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Accordingly, the Court finds that the Old Mill Site was properlylected from
consideration as an alternative.

2. Impact on Crime

The plaintiffs accuse the BIA of “engag[ing] in blatant deceptionheREIS “in an
effort to dismiss the indisputable pact that a casino will have on crime.” Pldem. at 42.
Specifically, the plaintiffs argue that (1) “the FEIS advances a skemadysés of crime statistics
in other counties” by “conflating the crime rate in the entire unincorporatea of a countyith
that generated by a single facility within the counBis.” Mem. at 4342;see alsdPls.” Reply
at 50 (arguing that “comparisons of crime at other tribal casinoscwitie throughout the
entirety of their host counties . . . . are meaningless dghesize of the counties” and that
“evaluating [crime] on a countyide basis obscures the casino’s impact on crime in the locality
of the casino”)and(2) wrongly“equate[s] casinos with any other type of tourist attraction,”
“such ad_ego Landor a museum of natural histohgven though a “casino will generate more
crime,” including “driving under the influence, personal robberyiciEard fraud, auto thefts,
disorderly conduct, and assaulRls: Mem. at 4243 (quotation®mitted) In soarguing, the
plaintiffs attempt to circumvent the Court’s previous findimgelation to their challenge to the
IGRA ROD inStand Up kthat the Secretary reasonably “relied upon and discussed the FEIS’s

findings [pertaining to crime] when discussing criméris IGRA ROD.” 919 F. Supp. 2d at 73.

51 The plaintiffs argue for the first time in their reply brikét that the FEIS “reject[ed] alternatives based on
their alleged inability to generate sufficient jobs and revenuegéb the Tribe’'s purpose and need” mever
defin[ed] how much the Tribe needs.” Pls.’ Reply at 50 (citing to tH&'Ffscussion of the North Fork Rancheria
and the Old Mill Site). Arguments asserted for the first time in replyaived. See Mich. Gambling Opp’'525
F.3d at 29 nn-34. Moreover, as the North Fork Tribe indicates, the Stand Up plaifwitiived this argument by
failing to make itin . . . NEPA comments.” North Fork’s Reply atsgk Confederated Trihe2016 WL 4056092,

at *12-13 (rejecting claims never raised to #gency “as forfeited”). In any event, NEPA applies “only, by
definition, to matters environmental’itizens Against Burlingtqre38 F. 2d at 197 n.6, and a “Tribe’s unmet
needs” are not “environmental in natur€@nfederated Tribe2016 WL 4056092, &tl3. Thus, as the D.C.

Circuit recently explained, to the extent that the plaintiffs’ “geiéis that the agency’s alleged failure to define the
Tribe’s economic need “resulted in excluding from consideragasonable alternatives located fartheryafam
competing casino interests,” “this particular complaint” is @qpfropriately pursued” under the NEPH.
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In Stand Up | “the plaintiffs’ argument that it is ‘irrational’ to focus orgrenal crime
rates,”was rejectedifecause the Court finds such a focus perfectly rational when considering
potential detriment to surrounding community.ld. The Court explained,

The FEIS surveyed five other California communities “that haverididn

casinos within close proximity or in their jurisdiction for at lethgt past two

years.” FEIS at 4:6. Based on this surveyda review of literature regarding

the link between casinos and crime, the FEIS concluded that there was “no

definitive link between casinos and regional crime rates,” and therefore

“Alternative A’s impact to crime would be less than significarit’ at4.7-8.

Stand Up | 919 F. Supp. 2d at 7low, at the summary judgment stage, the Court continues to
find the BIA’s reliance on county crime statistics perfectly rationd| éurther, finds that the

BIA fully complied withthe NEPA by takinga hard lookat the potential social effect of crime
from the proposedction and rationally concludirtat it “would be less than significant.” FEIS
at 4.78, Jt. App. at 719, ECF No. 1Z0.

In addition to conducting the five California community surveys Bi#e contacted local
law enforcement offices “to inquire about the impacts of the casind whether the facilities
induced a higher incidence of crime,” reviewed historical crime stattébica correlation
between the presence of casinos and higher than average crime rates,” contacteddbcal so
service agencies “to document any increase in social service dememthsiopening of the
casinos’and reviewed literature “on the topic of social impacts of casino gagriblid. at 4.7
7, Jt. App. at 718, ECF No. 128). This thorough inquiry into the potential impact of crime
revealed “an increase in law enforcement service demand as a direabfrdseilbpening of a
casino within [a] jurisdiction,” including increases in catls $ervice related to dni driving,
personal robbery, credit card fraud, auto thefts, disorderly corahttassaut-whichthe FEIS

discloses Id. at 4.77. Additionally, asthe North ForkTribe notes, the FEIS acknowledgbat

the proposed action’s impact on local law enforcement services woulginoicant if not
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mitigated. North Fork’s Reply at 32eFEIS at IviHlviii, Jt. App. at 27879, ECF No. 1248.
The BIA’s inquiry also revealed, however, that “no [local law erdarent] department could
implicate the casino dke direct cause of the increase in crime. Rather, each department
expressed that the increased concentration of people within the local a®#hledcrease on
crime.” FEIS at 4.77. Indeed, several studies reviewed by the BIA found that theasera
crime within an area after the opening of a new casino “was not mucledtffean from the
opening of any other type of tourist attractiond. at 4.78. A comprehensive study “on the link
between casinos and crime” conducted by the Nationalid@pResearch Center “found that
insufficient data exists to quantify or determine the relationshipdset casino gambling within
a community and crime rateslti.>?> Thus, contrary to the plaintdf assertion, the FEIS
addresseth detail the casino’potentid impact on local crime and diabt merely evaluate
crime on a countyvide basis.The plaintiffseffectivelyconcede as mudby noting that[t]he
evidence of the project’s impact on crime is right in front of [th&]B&nd citing to the FEIS
Pls.” Reply at 51.

Accordingly, the Court haso doubt that the BIA considered the proposed action’s
potential impact on crime, and “NEPA requires no moigtiyckers Bay Neighborhood

Council 444 U.S. at 228.

52 The plaintiffs take issue with the BIA’s reliance on this studyedsg that the “defendants supported their
decision not with evidence but with the absence of evidence.” Pls.” Refdly dhis criticism makes little sense
given that the plaintiffs have pointed to no evidence or studglasively establishing a link between casinos and
community crime ratesSeeDefs.” Mem. at 55 (pinting out that the plaintiffs “offer[s] no citation for the][]
proposition” that “the EIS is wrong to compare” the casino opewitiget opening of Lego Land). An agency

cannot be expected to consider evidence which does not exist.agtbe,Court previously explained, “[t]hat the
plaintiffs speculate regarding what gaming may bring to t@itmunity cannot undercut the Secretary’s reasonable
reliance on empirical socioeconomic data . . Stdnd Up 1919 F. Supp. 2d at 73.
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3. Mitigation MeasuresFor Problem Gamblimg

In Stand Up |the plaintiffs’ challenge to the IGRA RO&n groundghat the Secretary
failed to consider the impact of problem gambling on the surroundmghocaitywas rejected,
in part, due to the mitigation measures plann®ee919 F. Supp. 2d atZ7 Now, he plaintifs
challenge the adequacy of thoagigation measures unddre NEPA, arguing “[tlhe FEIS'[]
analsis of mitigation measures ffgroblem gambling] is fatally flawed. Pls.” Mem. at 44.

“To be sure, one important ingredief anEIS is the discussion gteps that can be taken to
mitigate adverse environmental consequencabertson490 U.S. at 351see40 C.F.R. 88
1502.14(f), 1502.16(h), 1508.25(b)(3) (regulations requiring discussion of nutigagasures).
Mitigation meaures must “be discussed in sufficient detail to ensure thabamantal
consequences have been fairly evaluaté&ibbertson490 U.S. at 35%ee also Citizens Against
Burlington v. Busey938 F.2d at 206 (“[R]egulations and NEPA . . . compel onlgasonably
complete discussion of possible mitigation measures.” (Qu&otgertson490 U.S. at 352)).
TheNEPA does not contain, however, “a substantive requirement that astempiigation
plan be actually formulated and adopted. . Rdbertson490 U.S. at 352see also New York v.
NRC 824 F.2d at 1017“NEPA does not require agencies to discuss any particular margati
plans that they might put in place, nor does it require ageroiethird parties—to effect any.”
(quotingTheodore Roosevedlionservation P’ship v. Salaza16 F.3d 497, 503 (D.C. Cir.
2010)).

The FEISassumegdbased on “a study of problem gambling in California, which was
conducted by the State Office of Problem Gambliniggt the proposed casino “would increase
the percentge of problem gamblers in the community by 0.58¢reby increasinthe number
of adult problem gamblers in Madera County frb©63to 1,594, which would add 531

problemgamblers to the existing adult populatioREIS at 4.78 to-9. Based on information
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from the Assistant Director of Madera County Behavioral Health &s\{fMCBHS”), the
FEIS assumed that 20 percent 106,0f thenew problem gamblers would seek professional
treatment, 85 of whom would seek treatment with MCBHS heddst of whom would seek
treatment from private practitionersd. at 4.79. The increase in problem gambling treatment at
MCBHS was estimated to cost approximately $63,606, and the North Forla@ribed to
contribute $50,000 per year ktadera Count to supplement the budget for the treatmedt.
The FEIS acknowldgedthat the annual $50,000 contribution would result in “$13,606 less than
the amount needed to fund the . . . treatment programs and wouldrresptitentially
significant impact.”Id. Nevertheless, the FEIS concludédt additional mitigation measures
“would mitigate this effect to a less than significant levéd’

Those additionalecommendedhitigation measures includa additional onéime
payment of $835,110 to MadeCounty prior to the opening of the proposed casino to account
“for fiscal impacts,” as well as (1) a contract with a gambling treattimefessional to train
management and staff to recognize and address customers who exhikitnpyabibling
behavior; (2yefusing service to customers who exhibit problem gambling behavior; (3)
providing information about professional gambling treatmengnaims and selhelp groups to
customers who exhibit problem gambling behavior; (4) implementingedtoes to enable
ganblers to ban themselves from the establishment for a specified péitione; (5)
prominently displaying materiattescribing the risk and signs of problem gambling behavior and
available programs for those seeking treatment, including, bditmt#d toa tolt-free hotline
telephone number; and (6) offering insurance coverage for prolaletbligpg treatment
programs to casino employeds. at 526, Jt. App. at 1031, ECF No. 128 Additionally, the

North Fork Tribeis expectedo make annual contributions of $1,100,000 to four foundations
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created by an agreement between the Tribe and Madera County (the County M@U YLvwtis
“would likely be used, at least in part, for various County sesyiagacluding behavioral health
services and, consequentlgcaunt for theb13,606 shortfall to fund problem gambling
treatment at MCBHSId. at 4.721 to-22, Jt. App. at 73233, ECF No. 121, seeDefs.” Reply
at 33 (explaining that the Tribe’s annual contribution of $1,038,31Cauir the extra $13,606
needed annual for services to treat problem gamblers).

The plaintiffs argue that the FEIS “significantly underestimates}’gotential impaabf
problem gamblers by discussing only “the impact associated witilh&06shortfall in
funding” and the approximatelb00problem gamblers who “will seek treatment from an
underfunded MCBHS.” PIs.” Mem. d484-45. Thus, the plaintiffs argue that tR&IS fails to
address the approximately 400 new problem gamblers who will not satrkdre. Id. at 45. In
addition, he plaintffs argue that “[t]he FEIS fails to discuss or present any data or egidenc
regarding whether [the recommended mitigation measures] have prosetiveffand if so, to
what degree, when employed in other Indian casintik.”As the North ForkTribe notesin
responseghowever the NEPA “does not require proof that the impacts on problamigers will
be fully mitigated, North Fork’s Reply at 33, but, rather, only “a reasonably complete
discussion of possible mitigation measures” for an adverse ,&feoertson490 U.S. at 352.
An agency need not have “a fully developed plan that will mitigateemmental harm before
an agency can actijecause¢he “NEPA merely prohibits uninformed-rather than unwise-
agency action.”ld. at 32-53. Accordingly, the Court finds that the BIA met its obligations
under the NEPAegarding the proposed action’s possible impact on problem gambling in

community
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For the foregoing reasornthe defendants are entitled to summary judgment o8tHrel
Up plaintiffs’ NEPA claim SeeTAC 169-82 (Third Claim for Relief).

F. CAA CONFORMITY DETERMINATION

The Stand Upplaintiffs raisethreechallenges to the federal defendanistision that the
proposed casino development satisfies the requirements GA#etwo of whichchallenges
were previouslyejededduring consideration dhefederal defendants’ motion for partial
remand As discussedsupra in Part I.E, the Court granted thetion brought by the federal
defendants and partially remanded this action for the limited peigfcalowing the federal
defendants to comply with certain CAA notice requiremaetitsd by the plaintiffsn claims
brought in their First Amended Compiai See generallfPartial Remand Order. Specifically,
the plaintiffs alleged, and continue to allegeeTAC | 89; Pls.” Mem. at 4817, that the federal
defendants violated 40 C.F.R. § 93.155, which requires that, when makiolguaten that a
propo®d government action conforms to a state’s implementation plan ined€iganAir Act,
a federal agency must provide to designated entities-Gaghotice which describes the
proposed action and the Federal agency’s draft conformity detgion on theaction,”id. 8
93.155(a)® and themotify the same entities “within 30 days after makirfinal conformity
determination,’id. 8§ 93.155(b).Upondetermining thatocumentatiorstablising compliance
with these regulatory subsections were not extant, the federal defendantseethaghis

Courtpartially remandbut “retain jurisdiction over the matter and decline to vacate the

53 This provision statin pertinent part that:
A federal agency making a conformity determination . . . must provide spthrepriate EPA Regional
Office(s), State and local air quality agencies, any federatlognized Indian tribal government in the
nonattainment or maianance area, and, where applicable, affected Federal land marregaggricy
designated under Section 174 of the [Clean Air] Act and the [MetropoligamiRf Organization], a 30
day notice which describes the proposed action and the Federey'agkaft conformity determination on
the action.

40 C.F.R. § 93.155(a).
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underlying conformity determination to avoid the disruption and burdemdldd result from an
order that could requirghe federal defendants undo their action of taking the Madera Site
into trust for North Fork. &tial Remand Order at8. This requested relief was granteder
the plaintiffs’ objections, whiclare nowrehasheen summary judgmentSee id at 4-8.

Following a brief review of the statutory and regulatory framewtirdé Court
readdresses the plaintiffs’ prior objections and then disctissgdaintiffs’ newchallenge to
emissions estimates and mitigation measures.

1. Regulatory Overview

The CAA requies each state to adopt and submit to the Environmental Protection
Agency (“EPA”) for approval an implementation plan that provideshe implementation,
maintenance, and enforcement of national ambient air quality stand&®AQS”) in a
designated aiguality region. See42 U.S.C. § 7410(a)(1). “NAAQS are standards that say the
air can safely contain only so much of a particular pollutagterra Club de Puerto Rico v.
EPA 815 F.3d 22, 28D.C. Cir. 2016). After a state implementation plan (“SIP”) is apgdo
and promulgated, the CAA provides that, “[n]Jo department, agenaystoumentality of the
Federal Government shall engage in, support in any way or proviseithassistance for
license or permit, or approve, any activity which does not conform tm@ementation plan . . .
S 42 U.S.C. 8 7506(c)(1). Thus, federal agency action must “cohforanSIP, which
generally means that the anticipated emissions from a proposaty adil not frustrate the
SIP’s purpose of attaining and maintaining NAAQS by, for examplaysing] or contribut[ing]
to any new violation of any standard in any area;” “increase[ing] thadrexy or severity of any
existing violation of any standarmd any area;” or “delay[ing] timely attainment of any standard
or any required interim emission reductions or other milestonasyi area.”ld. 8

7506(c)(1)(A)€B). EPA regulations further govern the determination of whetherdédgency
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action confoms to a SIPsee40 C.F.R. 88 93.1583.165, and require thégderal agencies
“make a determination that Federal agency action conforms to the appliopldenentation
plan in accordance with [EPA regulations] . . . before the actionesfakl. 8§ 93150(b).

2. PreviouslyRejectedProcedural Challenge

The plaintiffsargue that by issuing the § 93.155 notices “nearly three years after the
published the notices under 40 C.F.R. § 93.156 and adopted the Final Conietettmination
defendants failed tooenply with the letter and spirit of the Clean Air Act regulations.”.’Pls
Mem. at 47.Generally, the plaintiffs discount any activityat occurred on partial remahs
complainng thatthe defendantdailureto comply with § 93.15%0tice requirementisefore
issuingthe IRA ROD andacquiring theMadera Site into trusand without rescinding the
original final conformity determination, continues to taint teACGonformity determination.
Pls.” Mem. at 47; Pls.” Reply at 534 & n.39>* As before, the laintiffs characterize the
defendants’ procedural violations as involving both notice and @rrequirements and argue
that the violations “necessitate[]” vacatur of the agency’s conformdyfesto-trust
determinations, thereby requiring the federal defendants to repeatitbgpemtess from the
beginning. PIs.Mem. at 5152.

The Court againgjecsthe plaintiffs’ arguments. First, the defendants were not regjuir
“to perform the entire Clean Air Act conformity determination agafirom start to finish,”

because the Court specifically “ORDERED that the conformity deterimmat issue in this

54 In the plaintiffs’ view, a lapse in meeting the notice requireimef § 93.155 has further repercussions and
amounts to violations of both § 93.150(b), which directs that “[a] laédgency must make a determination that a
Federal action conforms to the applicable implementation placcor@ance with the requirements of this subpart
before the action is taken,” and § 93.154, which directs that “[ijn matsrapnformity determinatig a Federal
agency must follow the requirements in 88 93.155 through 93.160 and 88 93.162 tt&dégha®d must consider
comments from any interested parties.” 40 C.F.R. 88 93.150(b), 9351%eke the Court concludes that any
violation of § 93.155(bjvas adequately remedied, the plaintiffs’ reference to potewiiiti@nal regulatory

violations needs no further attention.
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matte is REMANDED to the defendants WITHOUT VACATUR to allow the defendémts
undertake the notice process required by 40 C.F.R. § 93.F&htial Remand Ordext 7-8.
Second, as the Court previously explained, the plaintiffs’ requesteeldy—vacatur of he

entire trust determination, of which the conformity determimeaiSconly a small pieee-“is

simply not [required by] the law.Sugr Cane Growers Gop. of Fh. v. Veneman289 F.3d 89,
98 (D.C. Cir. 2002)seePartial Remand Ordext 6 “[P]Jublic noice and comment is not an
issue”here. Partial Remand Ordet 5. Section 93.155 simply provides for notice; it does not
provide for comment, sthe § 93.155 notice defect did not affect public participation.
Instead, “[t]he procedural defect, &qy] at all, only pertains to a small number of government
entities, not including those most likely to have substantive commentgely, the local air
quality district and the regional EPA office, which [timely] reegiwvnotice.” Id.

Additionally, onremand, the federal defendantsed anynoticedeficiencyby notifying
the required government entitisgeNotice of Availability, Draft Conformity Determination
(Jan. 23, 2014), Jt. App. at 17eB® ECF Nos. 1249 to-2, reviewing and responding to
commentsubmitted by the Picayune Tribe, the Table Mountain Rancheria, and&tantiich
is not even one of the entities entitled to notice under § 93s&B6o0mment Letters, Jt. Appt
1750-59, 190105, 2091+2101,ECF Nos. 1238 to-5, -9, and, upordetermining that a revision
to the final conformity determination was not warranssgMem. from Amy Dutschke to Dir.,
DOl Office of Indian Gaming (Apr. 9, 2014), Jt. App. at 1916, ECF No-8 28issuing the
final conformity determination to the required government entitgespecified in £3.155(b),
seeNotice of Availability, Reissuance of Final Conformity DetermioatApr. 9, 2014) Jt.

App. at1914-15ECF No. 1297. Thus, the agency’s mistake, if any, “did not affect the

outcome” nor “prejudie the petitioner,” and “it would be senseless to vacate” the conformity
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determination.PDK Labs Inc. v. DEA 362 F.3d 786, 799 (D.C. Cir. 2004ge also Nat'l Ass’'n
of Home Builders v. Defs. of Wildljif51 U.S. 644, ®0-60 (2007) (“In administrativéaw, as in
federal civil and criminal litigation, there is a harmless error’r@dgioting PDK Labs. Inc. 362
F.3d at 799))Zevallos v. Obama/93 F.3d 06, 115(D.C. Cir. 2015)*We will not invalidate

[an agency]’s decision based on procedural error unless the errors abedgbthave affected the
outcome.”);City of Waukesha v. ERBR20 F.3d 228, 246 (D.C. Cir. 2003) (“The APA requires
petitioners to show prejudice from an agency procedural violatioiting 5 U.S.C. § 706)j?

3. PreviouslyRejectedChallenge To Emissions Model Used

The plaintiffs again argue, as they thdopposition tahe defendants’ motion for partial
remand, that “[t}he conformity determination is not based uporathstlemission methods,” in
violation of 40 C.F.R. 8 93.159(bPIs.” Mem. at 4#48;seePartial Remand Ordet 7-8. The
plaintiffs “rely . . . on the new model for motor vehicle emissiset forth in 78 Federal Register
14533 (March 6, 2013), which requires the use of a new model for determiniefjeitts of
emissions,”Partial Remand Ordext 7;seePIs.” Mem. at 4448, and argue that the defendants
were required to use the latest model to estimate emissions wapproing the final
conformity determination in 2014, Pls.” Mem. at 4Bhe Court already regeed thisargument
andrejects it again for the same reasdAs the federal defendants correctly point out, these

regulations apply only to the ‘new . . . regional emissions agsily®gun after September 6,

55 The plaintiffs contend that the harmless error rule does pbt bpre because “the agency’s failure to
comply with requiregrocedures makes it impossible to know what would have happeraticomplied.” PIs.’
Reply at 5556. This argument is unavailing. The defendants suppleth#rgeAR with the three comment letters
received in response to the notices issued on partial remand andkced the comments, as well as “responses to
comments prepared by the EIS consultant,” before determiningethisions to the final conformity determination
were “not warranted” and reissuing the final conformity deteation. Letter from Reggie Lewis, Picayune Tribal
Chairman, to Amy Dutschke, DOI Regional Dir. (Feb. 24, 2014), Jt. App. at335BCF Nos. 123 to-4; Letter
from Cheryl A. Schmit, Exec. Dir., Stand Up for California, to Amyt§zhke (Feb. 25, 2014), Jt. App. at 1755
ECF Nos. 1291 to-5; Letter from Timothy Jones, Att'y, Table Mountain Rancheria Tribe,ny Butschke (Feb.
27, 2014), Jt. App. at 1965, ECF Nos. 12% to-6; Mem. from Amy Dutschke to Dir., DOI Office of Indian
Gaming (Apr. 9, 2014), Jt. App. at 1916, ECF No.-829This record demonstrates that the compliance with the
notice requirements earlier would have had the same result.
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2013, meaning the new models are not requoethe already instituted conformity
determination at issue herePartial Remand Ordet 7-8 (ellipsis in origiral) (citing 78 Fed.
Reg. 14,53%Mar. 6, 2013) at Part II.F).

4. Challenge 1o Emissions EstimateAnd Mitigation Measures

Pursuant to CAA raglations, before making a conformity determinatiamagencynust
conduct what is called an “applicability analysis” to determine véndtie total emissions
caused by the “proposed action would equal or exceed specified esiesiels or would
otherwi® been deemed regionally significanCty. of Del., Pa. v. Dep’t of Trans®b54 F.3d
143, 145 (D.C. Cir. 2009%ee40 C.F.R. 8§ 93.153(bjc), (i). If the applicability analysis reveals
that the emissions levels caused by the proposed action wouldhbeeddwde minims levels,
then the agency is exempt from making the conformity determindtagether. Cty. of Del.,

Pa, 554 F.3d at 145%ee40 C.F.R. 8 93.153(c)(4{2).

The FEIS, published in February 2009, explaitted “Madera County has been
designated a ‘seriousonattainment area for ozone” and tltatsequentlythe proposed action
would result inde minimisemission levels wherin relevant parteactive organic gas (“ROG”)
and nitrogen oxide (“N¢J) emissions are each less than 50 tons per year. FEIS H8,314
14, Jt. App. at 487, 683, ECF Nos. 12512610. The FEIS then representtdtht the proposed
action whichis estmated to result in 22.99 tons per year of ROG and 46.64 tons per year of
NOy, would produce emissions under tteeminimighresholds and concluded#tht“a
conformity determination is not requiredld. at 4.414. A conformity determination later
becane necessary, however, when the San Joaquin Valley was reclassified siseane‘'e
nonattainment area” in June 2010 and the emissions thresholds foaiOBR were lowered

to 10 tons per yearBUREAU OFINDIAN AFFAIRS, Final Conformity Determination for the North
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Fork Rancheria Casino/Hotel Resort Proje€QD") at 1, 5,Jt. App. at 1347, 1349, 1353, ECF
No. 1287.

A draft conformity determination wamiblished on May 6, 2014And a final conformity
determination wa published on June 18, 2013eeProof of Publication, Draft Conformity
Determination Re: North Fork Rancheria Notice of AvailabilMay 6, 2011), Jt. App. at 1697,
ECF No. 1291; Proof of Publication, Final Conformity Determination Re: Trusjjusition
North Forth Rancheria (June 18, 2011), Jt. App. at 1700, ECF NdL.1P8e final caonformity
determination explainethat, as mitigation measurefie North ForkTribe will need “to
purchase Emissions Reduction Credits (ERC) in the amount of 42fthi@xcand 21 tons of
ROG,” “enter into a Voluntary Emissions Reduction Agreement (VERi# the [San Joaquin
Valley Air Pollution Control District]” to “provide funds . . . teelused . . . to fund emission
reduction projects,” or do a combination of baihor to the operation of the casino to
demonstrate conformityFCD at § Jt. App. at 1354 Consistent with these mitigation measyres
on June 17, 2011he North Fork Tribe adopted a Resolutiorwhich it “agrees to implement
the Emissions Reductionityation Measures in the Final General Conformity Determination
prior to the operation of the project” and resolves to “provide tHeRASand other agencies
with documentation necessary to support the emissions reductionghloffset purchase prior
to the project operation.” Resolution-26 at 2-3, Jt. App. a047—-49%ECF No. 1291.

The plaintiffsargue that the final conformity determination fails to comply VifA
regulations in four waysnd onlyfully explain one. First, the plaintiffsargue that the
defendants improperly assumed, wisaitulatingthe project’s estimated air pollutant emissions
“that the average trip length by patrons to and from the casino willlipd. 216 miles,” in order

“to get the emissions estimates underneath thécapility analysis thresholdsn place at the
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time. Pls.” Mem. at 4950. According to the plaintiffs, “[n]o basis for this 12réle assumption
appears in the record” and “the 12rfile trip length is at odds with the defendants’ description
of the project . . . . as a ‘destination resort,” which will increaseovsiio the County, stimulate
the local tourist industry, and create an influx of mesident consumers.Id. at 49. As a result
of the “unsupported 12-@ile trip length,” the plaintiffs argue that “the amounts of emaissito
be offset [by mitigation measures]” are incorrect. at 51.

Contrary to the plaintiffs’ assertion, and as explained irietieraldefendants’ responses
to comments submitted during the partial remand, th@rh#e trip length assumption “was
based on project specific traffic data developed through the use of Fresnty Council of
Governments (FCCOG) and Madera County Transportation Comm{84©hC) model data.”
Mem. to BIA from David Sawyer, North ForkaRcheria- Responses to the January 2014
Reissued Draft General Conformity Determination Commenetse{Mar. 27, 2014'DCD
Comment ResgMem.”) at 5, Jt. App. at 2092095,ECF No. 129; see alsd-EIS at 4.41
(“The average trip length was estimated using data from the Madera Courggdrtation
Commission (MCTC) traffic model.”® Notably, he BIAreceived no comments regarding the
12.64mile trip length during the original draft conformity determinatiomenent period in 2011
nor during the extensive NEPA process, not even from the San Joaqew AalPollution
Control District. DCD Comment RespMem. at 6 Jt. App. at 2096see alsdPartial Remand

Order at 5 n.2.

56 The plaintiffs take issue with the fact that the FEIS mentioned only the M@TiC tnodel and not the
FCCOG model, ad complain that the data from those two models is not included in theisidative record. PIs.’
Reply at 5960. The MCTC traffic model is, in fact, included in the administratigenceand “contains in totality
the [FCCOG] model.”SeeMadera Countyravel Forecasting Model, Model Documentation and User Manual
(Korve Engineering, Inc., Nov. 1, 2001) at 1, Jt. App. at 1680, ECF Nel.129
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The defendants explain thidie distances between the Madera Sitesamtbunding
population centers range from 4.1 to 32.7 miles; thaNtréh ForkTribe has agreed to employ
a large number of Madera County residents, “with a goal that 50% ofireswble residents of
Madera County,DCD Comment RespMem. at 6 and, thatwhile the “trip length analysis . . .
anticipates hundreds of daily trips from locationssale Madera and Fresno Counties” due to
the casino’s description as a “destination reséthé greater number of shorter trips from within
those countié€'sfor employees and “other local residents who would use the resanet@d
shop”“pullsdown the average length to 12.6 miles,” North Fokktésm. at 78;seeDCD
Comment ResgMem. at 5 (Table 1)d. at 6 (explaining thathe consideration of employee trips
would shorten the average trip lengtig; at 4 (explaining that owdf-town patrons “will tend to
visit both the casino and hotel in a single trip,” a phenomenon knotimehal capture”y’
Accordingly, the Court finds that the defendants’ use of &-aflle trip length to calculate
emissions estimatd®md a considered amdasonable basis.

The plaintiffs makeheir second, third, and fourdtguments in one senteneach
without explanation, and assert no reply to the defendants’ ogpowiiih respect to these
arguments.SeePls.” Mem. at 5651; Pls.” Reply. Arguments briefed in such a cursory fashion
are generally deemed waive8ee supra.16 (citing cases)Theyare nonetheless meritless, as

discussed briefly below.

57 The plaintiffs argue that the defendants’ “explanation is demaivigtfalse” because “the emissions model
output file [appended to the FEIS] . . . uses the samerhiétrip length for employees, shoppers, customers, and
others alike,” and the table provided in the response to commeatsriels] a trip length for employees . . . of

17.29 miles-not a value lesthan 12.6 miles that would pull down the average.” PIs.” Reply at 60 &#342As

the North Fork Tribe points out, however, it appears thedileaverage trip length “was calculated from the
number of casino visitors and workers in each of sewetabories who traveled from within the model area . . . and
whose one way trip lengths ranged from 6.6 miles to 16.8 milesas sh the modeling output files,” North

Fork’s Reply at 37 n.24 (citing FCD, Attachment 1, URBEMIS Output Files-t9 &t.App. at 208687, ECF No.
1299), “or from 9.33 miles to 17.29 miles as shown on the talde(titing DCD Comment Resp. Mem. at 5

(Table 1)). The Court finds this explanation in no way “demonstfalsg.”
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The plaintiffs’ second argumenttisat “the Tribe’s resolution fails tidentify precisely
what the Tribe will be doing, and when, to ensure the conformity reqents are met,PIs.’
Mem. at 50jn violation of 40 C.F.R. § 93.160(a), whichquiresthat“[a]Jny measures. .
intended to mitigate air quality impacts must be identified and theeps for implementation
and enforcement of such measures must be described, inclndimglamentation seedule
containing explicit timelines for implementationThis argument is unavailing. The Resolution
contains verbatim the mitigation measures specified in the finédcoiy determination and
the Tribe’s agreement to implement those measures, and provide tineetiteion necessary to
support such implementation “prior to the operation of the prdjéesolution 1126 at 2.

Third, the plaintiffs argue that “the record contains no evidencehbatpproval of the
feeto-trust transfer was conditioned upon the Tribe meeting the mitigatéasures,PIs.’

Mem. at 50, in violation of 40 C.F.R. 8§ 93.160(d), whiebuires that a “Feral agency . .
approving the action of anothgovernmental or private entity” must condition sagproval

“on the otler entity meeting the mitigation measures set forth in the confod®aiermination.”
This requirement was met here. The Secretary’'s approval of the-tieest transfer wasndeed,
conditioned upomhe North ForkTribe meeting the mitigation measuregich were*adopted as
apart’ of the IRA ROD and set forth in that decisiocBeelRA ROD at 26,34-35. Additionally,
the IRA ROD provides that, “[w]here applicable, mitigation measuréd@monitored and
enforced pursuant to Federal law, tribal ordinances, and agredménesen the Tribe and
appropriate governmental authorities, as well as tluside.” 1d. at 26.

Lastly, the plaintiffs argue that “the conformity determinatiorsftol require the Tribe to
offset emissions either in the same calendar year, or by a fact®:bfds required in Extreme

nonattainment areas,” in violation 49 C.F.R. 8§ 93.163(a), (b)(1)(i). PIs.” Mem. at-5Q.
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Section 93.163(a) provides that, “[t]he emissions reductions dmooffset or mitigation measure
used to demonstrate conformity must occur during the same calendas ybharemission
increases rm the actiori except the reductions may occur in other years pursuant to certain
conditions set forth in subsection ()0 C.F.R. § 93.163(a)}-Here, contrary to the plaintiffs’
assertion, the conformity determination requires the North Fobe Toi demonstrate conformity
in the same calendar year as the emissions incrbasasse it requires the Tribe to “provide the
USEPA and other agencies with documentation necessary to suppanise®es reductions
through offset purchase, such as certification of [Emissions ReduCtexlit] ERC purchase or a
binding agreement requiring ERC purchpser to operation” FCD at 6 (emphasis addedge
alsoDCD Comment RespMem. at 8 (explaining that ERCs “provide a perpetual right to
emission reductions” whit“means that the ERCs would reduce project emissions both in the
year that the ERCs are purchased and in future years when the emissitchseaeur’). Thus,
the conformity determination complies w#f C.F.R. § 93.163.
* * *

The Stand Up plaintiffs’ srched earth effort to undermine the legitimacy of the IRA
ROD by raising challenges to the defendants’ CAA conformity detetion are unavailing.
Accordingly, the defendants are entitled to summary judgmeriteoStandUp plaintiffs’ CAA
claim. SeeTAC 1183-98 (Fourth Claim for Relief).
IV.  CONCLUSION

For the foregoing reasons, the Stand Up plaintiffs’ motion fomsany judgment and the
Picayune Tribe’s motion for summary judgment are denied. The febidesdants’ cross
motion for summary judgment and the North Fork Tribe’s emagion for summaryudgment

are granted in part and denied in part. @aendantstrossmotions are granted as to all of the
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Picayune Tribe’s claims aras toall of the Stand Up plaintiffs’ claims, except for theand Up
plaintiffs’ Fifth and Sixth Claims for Relief, vith are dismisseds moot. Any part of the Stand
Up plaintiffs’ claims predicated on challenges to the Governombfdinia’s concurrence are
dismissed for failure to join an indispensable party.

An appropriate Order accompanies this Memoran@uaimion.

Date: September 62016

Digitally signed by Hon. Beryl A.
Howell

DN: cn=Hon. Beryl A. Howell, o=U.S.
District Court for the District of
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