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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STAND UP FOR CALIFORNIA! et al,

Plaintiffs, Civil Action No. 12-2039BAH)
V.
Consolidated with:
U.S. DEPARTMENT OF THE INTERIOR Civil Action No. 12-2071 (BAH)
et al,
Defendarg, Judge Beryl A. Howell
2

NORTH FORK RANCHERIA OF MONO
INDIANS,

Intervenor-Defendant.

MEMORANDUM OPINION

The plaintiffs bring this consolidated action, under the Indian Reorganization Act, 25
U.S.C. 88 461et seq.the Administrative Procedure Act, 5 U.S.C. 88 S1seq. the Indian
Gaming Regulatory Act, 25 U.S.C. 88 2761 seq.and the National Environmental Policy Act,
42 U.S.C. 88 432%t seq.to dhallenge the decision of the Secretary of the United States
Department of the Interido acquire a 30%c¢re parcel of lashin Madera County, California in
trust on behalf of the intervendefendaniNorth Fork Rancheria of Mono Indians and the
Secretary’slecision to allow gmingon the land in question. Pending before the Court are the
government defendants’ Motion to Transfer Venue, ECF No. 20, and the Stauhairtdiifs’

Motion for Preliminary Injunction, ECF No. 26.
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BACKGROUND

This case challenges two separate but related decisions of the Secretary ofetie Unit
States Department of the Interior (“the Secretargfjardinga 305.4%cre parcel of land located
in Madera County, Californi@the Madera Site”) SeeCompl. {1 1, 31, ECF No. 1n
particular, the Madera Site liscated adjacent to Route 99 in an unincorporated portion of
Madera County, just outside the northwest border of the City of Ma&e&intervenor’'s Opp’n
to Pls.” Mot. for Prelim. Inj. (“Intervenor’s Opp’n”) at 5, ECF No. 3¢e alsd’ls.” App.of
Evidence (“Pls.” App.”) Ex. 13, at 212, ECF No. 271 The first decision, mada September
2011 pursuant to the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. § 2719(b)(1)(A),
determined thathe North Fork Rancheria of Mono Indians (“the North Fork Tribe”) would be
permitted to conduct gaming on the Madera Site because “a gaming estabtisiould 1) be in
the best interest of the [North Fork] Tribe and its members; and 2) . . . it would not
detrimental to the surrounding community.” Pls.” App. EX(1IGRA ROD") at 281, ECF No.
27-24. This decision under the IGRA also determined that the propakethéative A'—a
“gamingresort complex’®dn the Madera Sitéhatwould includea 247,18 squargoot gaming
and entertainment facility, a 266om hotel, and a 4,50§pace parking facilit-would “best
meet the purpose and need for the Proposed Aclidd.’at281, 286, 295-97. The second
decision, made over one year later, in November 2012, pursuant to the Indian Reorganization

Act (“IRA”), 25 U.S.C. § 465, approved a féatrust applicatiorsubmitted by the North Fork

! The plaintiffs have submitted a consecutively paginated Appendixidéfise at ECF No. 27. When citing
evidence within this Appendix, the Court will cite both to (1) the exhibi; @)the page number within the
Appendix where the cited material icéied.

2 The “Proposed Action” referenced is “that the [Bureau of Indian Affisss]e a Secretarial Determination and
transfer the 305.49 acres into Federal trust for the [North Fork] Tribeder for the Tribe to conduct tribal
government gaing authorized under the IGRA.” IGRA ROD at 287.
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Tribe, whereby the United States would acquire the Maderaditeldit in trust for the benefit
of the North Fork Tribe SeePlIs.” App. Ex. 2Q“IRA ROD”) at 378, ECF No. 27-27.

The plaintiffs in this consolidateattionconsist of two distinct groups. The first group
(“the Stand Up plaintiffs”) consists of various individual citizens and commungignazations
located in andaround Madera, California.SeeCompl. 1 5-10 (No. 12-2039). The other
group the Picayune Rancheria of the Chukchansi Indians (“the Picayune Tisbe'fgderally
recognized Indian Tribe located in Madera County that operafesslllgaming facilitycalled
the Chukchansi Gold Resort and Casino on its reservation lands, which are located
approximately30 miles from the Madera Sife.SeeCompl. 1 5 (No. 12-207%).Although all
plaintiffs challenge both of the Secretary’s decisiongmlasd above on a variety of grounds,
only the Stand Uplaintiffs have moved for a preliminary injunctiénSeeMot. for Prelim Inj.
at 1, ECF No. 26 Summarized briefly below is the regulatofgctual and procedural

background relevant to the two motions presently pending before the Court.

3 The Stand Up plaintiffs include: Stand Up for California!, Randall BoanMadera Ministerial Association,
Susan Stjerne, First Assembly of Gdhdera, and Dennis SylvesteBeeCompl. 15-10.

* Thereare differing accounts of exactly how far the Picayune Tribe’s gamingyasifrom the proposed Madera
Site. Here, the Court cites to the allegations of the Picayune Tribe, aglsét fts Complaint.

® The Picayune Tribe filed its Complaint ond@enber 31, 2012twelve days after the Stand Up plaintiffs filed
their Complaint. SeeCompl., ECF No. 1Ricayune Rancheria of the Chukchansi Indians v. United Stdted 2
2071. Upon the consent of all parties, the Court consolidated the PicayunesTatwsuit with the Stand Up
plaintiffs’ lawsuit on January 9, 201%eeMinute Order dated Jan. 9, 2013.

® The Court observes that tiicayune Tribe would not be abteéstablish irreparablearm in any event because
the only harms that it complains of are economic in nat8e® e.g, Davis v.Pension Benefit Guar. Corb71

F.3d 1288, 1295 (D.C. Cir. 2009) (noting tlgeneral rule that economic harm does not consiittgparable
injury”); see alsacCompl.§ 3, No. 122071 (alleging that'[t] hese illegal actions will have a devastating economic
impact on the Picayune Trije Furthermore, the Picayune Tribe does not allege that, absent relief, theatésend
actions will“threaten[] the very existence of the [Picayund&Hd] busines$,which isthe standard for finding
irreparable economic harngeeWis. Gas Co. v. FER@59 F.2d 669, 674 (D.C. Cir. 1985ge alsdNat| Assn of
Mortg. Brokers v. Bd. of Governors of Fed. Res&ys, 773 F. Supp. 2d 151, 182 (D.D.C. 2011) (denying
preliminary injunction wherelaintiff “[did] not inform the Court that the [agency action] threatens the very
existence of his busings&iting Wisconsin Gas758 F.2dat 674).
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A. Regulatory Framewor k

The regulatory framework that pertains to the plaintiffs’ claimsetdorth in three
statutes: fe¢o-trust determinations are authorized under the IRA, gaming eligibility
determinations areuided by the IGRA, and the development of environmental impact
statements are mandated under the National Environmental Policy Act (“NEPA”)

1 The Indian Reorganization Act

“The intent and purpose of the [IRA] was to rehabilitate the Indian’s econdenand to

give him a chance to develop the initiative destroyed by a century of oppression and

" The defendants do not challenge the standing of the plaintiffs in this aattdfederal courts, being courts of
limited jurisdiction, must assure themselves of jurisdiction over anlyamarsy they hear, regardless of the parties
failure to assert anjurisdictional question."Canning v. NLRBNos. 121115, 121153, 2013 WL 276024, at *5
(D.C. Cir. Jan. 25, 2013). “The doctrine of standing ‘is an essentdaliachanging part of the casecontroversy
requirement.” Coal. for Responsible Regulatiolnc. v. EPAG84 F.3d 102, 146 (D.C. Cir. 2012) (quotingjan v.
Defenders of Wildlife504 U.S. 555, 560 (1992)). The “irreducible constitutional minimumaoidétg contains
three elements”: (1) an injury in fact; that is (2) fairly traceabledckiallenged dion of the defendants; and

(3) likely to be redressed by a favorable decisibnjan, 504 U.S. at 560. To proceed to the merits of plaintiffs’
claims, a court “need only find one party with standingrhs. for Safe Access v. DE¥o. 111265, 2013 WL
216052, a*4 (D.C. Cir. Jan. 22, 2013accord Rumsfeld v. Forum for Academicrétitutional Rights, In¢.547
U.S. 47,52 n.2 (2006)“(T]he presence of one party with standing is sufficient to satistigl@dll’s caseor-
controversy requiremefi}.

As discussed above, the plaintiffs consist of three individual citiZzieMaidera Countythreeorganizations with
members who reside in Madera County, and one fdgdeeslognized Indian tribe that efates a gaming
establishment on its reservation lands located in Madera Co8atysuprdart | (discussing the identity of the
plaintiffs). The Picayune Tribe has alleged that the Secretary’s action iniagdh& Madera Site in trust for the
North Fork Tribe and permitting gaming on that land “will have a devastatingpetic impact on the Picayune
Tribe.” Compl. § 3, No. 1:2071. The Court is satisfied that the Picayune Tribe has standing eaefbta, the
Court may proceed to consider the rreedf the plaintiffs’ claims.See Ams. for Safe Acce2613 WL 216052, at
*4. The economic injury that would result from the development of theeMeSite, the existence of which the
defendants do not contest, is sufficiently concrete to constitutguay in fact. See, e.g., Honeywell Int'l Inc. v.
EPA 374 F.3d 1363, 1369 (D.C. Cir. 2004) (“[I]t is well established that figlsuffer cognizable injury under
Article 11l when an agency lift[s] regulatory restrictions on theimpetitors or othevise allow[s] increased
competition.” (quotingWabash Valley Power Ass’n, Inc. v. FERG8 F.3d 1105, 1113 (D.C. Cir. 2001))).
Furthermore, this economic injury will be fairly traceable to the defdetdemnductsinceit will result, if at all,
becaus®f the defendants’ decision to transfiestrust the Madera Site and permit gaming thereon. Finally, the
Picayune Tribe’s injury in fact is likely to be redressed by a favorable debis@ause, if the plaintiffs are
successful on the merits, the Secretary’s determinations will likelsabated, and the economic injury to the
Picayune Tribe will not occur. Despite the fact that the plaintiffs havelisg to bring suit, “to show irreparable
harm [for purposes & preliminary injunction], ‘glaintiff must do more than merely allege . . . harm sufficient to
establish standing.”In re Navy Chaplaincy534 F.3d 756, 766 (D.C. Cir. 200@)uotingAssociated Gen.
Contractors of Cal., Inc. v. Coal. for Econ. Equ®p0 F.2d 1401, 1410 (9th Cir. 1991AIthough thePicayune
Tribe does not move for preliminary injunctive relief, once a Court hagstijatter jurisdiction over a case, it has
the power tchear motbns from any party.



paternalism.”Mescalero Apache Tribe v. Jond41 U.S. 145, 152 (1973) (internal quotation
marks omitted) Pursuant to that purpose, the IRA provides that thee&ey“is authorized, in
his discretion, to acquire . . . any interest in lands, water rights, or surfatetadands . . for
the purpose of providing land for Indians.” 25 U.S.C. 8§ 465. The statute further specifies that
“[t]itle to any lands orrights acquired pursuant to this Act . . . shall be taken in the name of the
United States in trust for the Indian tribe or individual Indian for which the landjisrad.” 1d.
The IRA defines “Indian” to includenter alia, “all persons of Indian deent who are members
of any recognized Indian tribe now under Federal jurisdictida.’8 479.

The Department of the Interior's (“DOI's”) regulations, promulgated puntsieathe
IRA, state that “land may be acquired for a tribe in trust status” whiam,alia, “the Secretary
determines that the acquisition of the land is necessary to facilitate tribdéssinination,
economic development, or Indian housing.” 25 C.F.R. 8 18(33. In considering an
application for the acquisition of ofeservatiortrust land, the Secretary is requitegDOI
regulations to consider a numberfattors including “the existence of statutory authority for the
acquisition and any limitatiorsontainedn such authority,” the “need of the individual Indian or
the tribe for additional land,” the “purpose for which the land will be used,” and “[t|hedacati
of the land relative to state boundaries, and its distance from the boundaries of the tribe
reservations.”ld. 88 151.10-151.11.

2. Indian Gaming Regulatory Act

Related to the purposes of the IRA, the IGRA was enacted “to provide a statagey
for the operation of gaming by Indian tribes as a means of promoting tribal economic
development, self-sufficiency, and strong tribal governments.” 25 U.S.C. § 2702(1)GRAe |
provides that “gaming regulated by [the IGRA] shall not be conducted on lands ddmuires

Secretary in trust for the benefit of any Indian tribe after October 17, 1988°2719(a). This
5



prohibition on conducting gaming on trust land acquired after 1988, however, does not apply
when,inter alia,
the Secretary, after consultation with the Indian tribe and appropriate dBtat
local officials, including officials of other nearby Indian tribes, deteewsithata
gaming establishment on newly acquired lands would be in the best interest of the
Indian tribe and its members, and would not be detrimental to the surrounding

community, but only if the Governor of the State in which the gaming activity is
to be conduied concurs in the Secretasydeterminatiop]

Id. § 2719(b)(1)(A)® Relevant to this case, the DOI's regulations define “surrounding
community” to mean “local governments and nearby Indian tribes locatedh aibmile
radius of the site of the proposed gaming establishment.” 25 C.F.R. § 292.2. This same
definition further states that “[a] local government or nearby Indian titetéd beyond the 25-
mile radius may petition for consultation if it can establish that its governmental fusictio
infragructure or services will be directly, immediately and significantly impaloyetthe
proposed gaming establishmentd.

3. National Environmental Policy Act
A third statutory framework relevant to the Secretary’s determinations inatbesi that
of the NEPA. That statute requires all federal agencies to “include in every recommendation or
report on proposals for legislation and other major Federal actions signifiaffetifing the
guality of the human efironment, a detailed statemént the responsiblofficial” on a number
of considerations. 42 U.S.C. § 4332(2)(C). These considerations include “the environmental

impact of the proposed action,” “any adverse environmental effects which cannoideda
should the proposal be implemented,” and “alternatives to the proposed atdioifiis
“detailed statemehis commonly known as an Environmental Impact Statement ()EISée,

e.g, Found. on EconTrends v. Heckler756 F.2d 143, 146 (D.C. Cir. 1985)heparties appear

8 The Court will sometimes refer to this as a “fpart determination,” which is a term used in the DOI’s definitions
relating to the IGRA.See25 C.F.R. £92.2.



to agree that the fe®e-trust acquisition at issue in this case qualifies as a “major Federal action”
under the NEPA, and therefatee DOI was required to prepare an EIS regarding the
environmental impacts of that acquisiticBeeCompl. I 22; United States’ Response to PIs.’

Mot. for Prelim Inj. (“Defs.” Opp’n”) at 24-25, ECF No. 30.

B. TheNorth Fork Tribe

The North Fork Tribe, which is an intervenor in this acfidognsists of the modern
descendants of Mono Indians using and occupying lands near and in the San Joaquin Valley for
several centuries.” PIs.” App. Ex. 23, at 467. The North Fork Tribe currently consists of
approximately 1,900 citizens, many of whom live on or around aacB®parcel of land in
Madera County (“the North FofRancher’), which is held in trust by the United States for the
benefit of individual members of the North Fork Trilfgeelntervenor’'s Opp’'rat 4; IGRA ROD
at 294. The United States also holds a 61.5-acre tract of land (“the HUD tract”) inRdokt
California in trust for the benefit of the North Fork Tribe itself, which contains a community
center, basic infrastructureq, roads, water, sewer), and pads for nine single-family ho®es.
IGRA ROD at 2889.

In 1906, Congress passed the first in a seriémneef that authorized the Secretary of the
Interior to purchase land in California for the benefit of individual Indi&eeAct of June 21,
1906, ch. 3504, 34 Stat. 325, 333. In 1916, pursuant to these statuted) fhedhased whas
now the North ForlRancheridfor the use of the North Fork band of landless Indiar&e®
Decl. of Judy BetheFink (“BethelFink Decl.”) Ex. A at 1, ECF No. 33-1; Intervenor’s Opp’n at
4. In 1934, the IRA was passefieelndian Reorganization AcBub. L. N0.73-383, 48 Stat.

984 (1934) (codified at 25 U.S.C. 88 4@é1seq. One of the provisions of the IRA required the

° SeeMinute Order dated Jafh7, 2013 (granting motion to intervene).
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Secretary taeall and hold special elections among Indian tribes on whether the tribes wanted to
ratify the IRA and adopt a tribal constitution andlays. See25 U.S.C. § 476(c)’ The IRA

also contains an opt-out provision regarding these tribal elections, wherebsttite ‘sthall not
apply to any reservation wherein a majority of the adult Indians, votingogicakelection duly
called by the Secretary of the Interior, shall vote against its applicationg 478. One of these
special elections was held on the North Fork Rancheria on June 20ahé8%yr of the six

adult North Fork Indians voted against the application of the IRéeBethelFink Decl. Ex. B,

at 2.

C. The Trust Application and Decisionmaking Pr ocess

OnMarch 1, 2005, the North Fork Tribe submittedoamal request to the Bureau of
Indian Affairs (“BIA”) to acquire the Madera Site in trust fdre development and operation of
a gaming resort and hotel3eelntervenor’'s Opp’rEx. Hat 1, ECF No. 34-4. Several months
before this formal request was submitted,Bi¥ published a atice in theFederal Register
anrouncing its intent to prepare an EIS for the North Fork Tribe’s proposed trust acguosi
the Madera SiteSeeNotice of Intent to Prepare an Environmental Impact Statement for the
North Fork Rancheria’s Proposed Trust Acquisition, 69 Fed. Reg. 62,721 (Oct. 27, 2004). This
notice provided the opportunity for public comment “on the scope and implementation of this
proposal” until November 26, 2004&ee id. This “scoping” comment period was later extended
until May 6, 2005.See70 Fed. Reg. 17,461 (Apr. 6, 2005).

In February 2008, the D@listributeda Draft Environmental Impact Statement (“DEIS”)

regarding the proposed acquisition of the Madera“®itEederal, tribal, state, and local

% This provision alsstates that such elections were required to be called “within [180] daythafrerceipt of a
tribal request for an election to ratify a proposed constitution and bylawws@voke such constitution and bylaws”
or “within [90] days after receipt of ailbal request for election to ratify an amendment to the constitution and
bylaws.” 25 U.S.C. 876(c).



agencies and other interested parties for-dadgeview and comment period[IGRA ROD at
288 see alsdraft Environmental Impact Statement for the North Fork Rancheria’s Pbpose
305 Acre Trust Acquisition, 73 Fed. Reg. 8898 (Feb. 15, 2008) (providing noticéwihétén
comments on the scope and implementation of this proposal must arrive by March 31, 2008").
During the public comment period, the BIA received a total of 331 comment letters, d&ldthe
also conducted a public hearing on March 12, 2008, at which 101 individuals §e#&RA
ROD at 288; Defs.’ Ex. J at 7-10, ECF No. 30disling commenters at public hearing)
Following the public comment period on the DEIS, on August 6, 2010, the BIA published a
notice in the=ederal Registeannouncing its intent to submit a Final Environmental Impact
Statement (“FEIS”) to the Environmental Protection Agency (“EPAgeFinal Environmental
Impact Statement for the North Fork Rancheria’s Proposed 305-Acre Trust ifioquis Fed.
Reg. 47,621 (Aug. 6, 2010). This notice also provided 30 days within which to comment on the
FEIS and stated that the FEIS was publicly available in a number of locationdjngabnline.
See idat 47,621-22.

On September 1, 2011, after the FEIS had been published, the then Assistant Secretary of
Indian Affairs, Larry Echo Hawk, issued a Record of Decision (“ROD”) urtgetGRA, which
concluded that “Alternative A,” which was the alternative that involvedgelgaming/hotel
complex on the Madera Sjt@as the “Preferred Alternative IGRA ROD at 281.This
alternative was chosen from among five alternatives because it “will best meetgbegand
need for the Proposed Action, in promoting the ltergq ecomomic selfsufficiency, sel

determination and self-government of {hNerth Fork] Tribe.” Id. In reaching this conclusion,

" The plaintiffsand their representaiswere responsible fot0 comments, either written during the comment
period or spoken at the public hearimgludingthree comments from representatives of the Chukchansi Gold
Resort Casino, which is owned and @ied by plaintiff Picayune TribeSeeDefs.’ Ex. J, at £11.
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the Secretaryf alsoconcluded that, under 25 C.F.R. Part 28ifernative A was “in the best
interest of the [North Fork] Tribe and its citizghand “would not result in detrimental impact
on the surrounding communityld. at 3@-7Q The Secretary’s conclusions in the ROD were
supported by an analysis of the alternative actioossideration of the factors laid out in 25
C.F.R. Part 292, whicthe Secretary is required to consideg( economic impacts of
development, impacts on the surrounding community, historical connection to the land); and the
mitigation measures that would be taken to lessen any potential negativésiop#oe
surrounding community and others outside that commufige idat 289-372.Generally, the
ROD also statethat the Secretary’s decision was basedrdar alia, “thorough review and
consideration of the [North Fork] Tribe’s fée-trust application and maiat submitted pursuant
to the IGRA . . the DEIS; the FEIS; the administrative record; and comments received from the
public, Federal, state, and local governmental agencies; and potentedtg@findian tribes.
Id. at 282.

On November 26, 2012, the current Assistant Secretary for Indian Affairs, Kevin
Washburn, issued an ROD under the IRA, approving the North Fork Tribee-fleest
application for “Alternative A” on the Madera Sit&eelRA ROD at 377.This ROD announced
that “the action to be implemented is [Alternative A], which includes acquisitionshdfihe
305.49-acre Madera site and construction of a gaming-resort complex including a 247,180 squar
foot casino facility, 200-room hotel, surface and structured parking fagibinescorresponding
mitigation measures.1d. Similarly to the decision made under the IGRA, the IRA ROD
“determined that this Preferred Alternative will best meet the purpose addardhe Proposed

Action by promoting the lontgerm eonomic seHlsufficiency, seHdetermination and self-

12 Although the ROD was authored by the Assistant Secrétatgdian Affairs, the Court will refer to the decision
as that of the “Secretary,” as that term is defined in IGRA regulations: étretary of the Interior authorized
representative.” 2C.F.R. §292.2.
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governance of the [North Fork] Tribeld. Likewise, this second®D analyzed alternative
actions;environmetal impacts and public commentsd mitigation measures to be tak&ee
id. at 386—435. The ROD also summarized the Secretary’s consideration of the fatiteed out
in 25 C.F.R. Part 151, including an analysis of the Secretary’s authority for the mouisder
25 U.S.C. § 465See idat 435-43.

Following these Records of Decision, defendssgistant Secretary Washburn
announced his decision to acquire the Madera Site by publishing a noticé-adtral Register
on December 3, 20125eel.and Acquisitions; North Fork Rancheria of Mono Indians of
Californig 77 Fed. Reg. 71,611 (Dec. 3, 2012). The notice stated that it was being published,
inter alia, “to comply with the requirements of 25 C.F.R. § 151.12(b) that notice be given of the
Secretary’s decision to acquire land in trust at least 30 days prior to sigaateptance of the
land into trust.”Id. As stated in th&IA’s Federal Registenotice implementing 25 C.F.R.
§ 151.12(b), the 3day waiting period “procedure permits judicial review before trandfetl®
to the United States” because “[t]he Quiet Title Act (QTA)LR8.C. [8] 2409a, precludes
judicial review after the United States acquires tite&Final Rule;Land Acquisitions, 61 Fed.
Reg. 18,082 (Apr. 24, 1996) (to be codified at 25 C.F.R. pt. 151). In keeping wiaoning
andpurpose underlying 24 C.F.R. § 151.12(b), the DOI has traditionally imposedstasgelf-
beyond the 30 days set forth in 25 C.F.R. § 151.1&¢fee-to-trust transfers until any
challenges have been resolved on the meBeeBUREAU OFINDIAN AFFAIRS, FEE-TO-TRUST
HANDBOOK, VERSIONII (“BIA HANDBOOK”) at 15 (July 13, 2011gvailable at

http://www.bia.gov/cs/groups/xraca/documents/text/idc-00254 8 ticlin action is filedtake

no further action [on the fe®-trust transfer] until the judicial review process has been

exhausted.”).
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On December 19, 2012, within the 30-day window, the Stand Up plaintiffs filed their
Complaint in the instant actiorBeeECF No. 1. The day before the Complaint was filed,
however, government counsel notified the plaintiffs’ counsel that the BIA would nerloag
following its selfstay procedure because a recent Supreme CourtMatsdyE-Be-Nash-She-
Wish Band of Pottawatomi Indians v. PatchdB2 S. Ct. 2199 (2012)eld that the Quiet Title
Act (“QTA") no longer bars challenges to t&@trust acquisitions after transfer of title has
already taken placeSeeMot. for Expedited Status Conference (“Pls.” Emergency Mot.”) Ex. 1,
ECF No. 11-1. The government agreed to stay the transfer of the Madera Skelmifry 1,
2013, and also agreed to a briefing schedule for a motion for preliminary injunctive they
plaintiffs an opportunity to seek relief from the transfer before it takes p#&elJoint Status
Report at3, 8-9, ECF No. 14Pursuant to the jointly agreed upon briefing schedule, the
government defendarlfiled a motion toransfer venue on January 4, 2048eECF No. 20,
and the Stand Uplaintiffs filed a motion for preliminarynjunction on January 11, 201se
ECF No. 26. The Court heard oral argumenth@® motionsat a hearingn January 25, 2013.
. LEGAL STANDARDS

A. Preliminary Injunction

“The purpae of a preliminary injunction is merely to preserve the relative positions of
the parties until ai@l on the merits can be heldUniv. of Tex. v. Camerak, 451 U.S. 390, 395
(1981). It is “an extraordinarnand drastic remedyénd “should not be granted unless the
movant, by a clear showing, carries the burden of persuaditazurek v. Armstrong20 U.S.
968, 972 (1997) (emphasis and internal quotatiank omitted). Plaintiffs seeking a

preliminary injunction must establish that (1) they are likely to succeed on tlie afe¢heir

3 The government defendants include: the United States of America, iteel States Department of the Interior,
Secretary of the Interior Kenneth Salazar, the Bureau of Indian Affairs, ssist@nt Secretafpr Indian Affairs
Kevin K. Washburn.SeeCompl. 111-14 (No. 122039); Compl. % (No. 122071).
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claims; (2) they are likely to suffer irreparable harm in the absence ahpraty relief; (3) the
balance of equitiesps in their favor; and (4gninjunction isin the public interestWinter v.
Natural Res. Def. Councilinc., 555 U.S. 7, 20 (2008%ccordGordon v. Holder632 F.3d 722,
724 (D.C. Cir. 2011).

Historically, these four factors have been evaluated on a “sliding scale$ i@itcuit,
such that “[i]f the movant makes an unusually strong showing on one of the factors, then it doe
not necessarily have to make as strong a showing on another fdatis v. Pension Benefit
Guar. Corp, 571 F.3d 1288, 1291-92 (D.C. Cir. 2009). Recently, however, the continued
viability of that approach has been called into some doubt, as the Supreme Court and the D.C
Circuit havestronglysuggested, without holding, that a likelihood of success on the merits is an
independent, free-standing requirertim a preliminary injunction.SeeMunaf v.Geren 553
U.S. 674, 690 (2008) (“[A] party seeking a preliminary injunction must demonstrate, among
other things, a likelihood of success on the merits.” (internal quotation marks omteehey
v. Sebelius644 F.3d 388, 393 (D.C. Cir. 2011) (“[W]e ré&tinterat least to suggest if not to
hold that a likelihood of success is an independent sti@sding requiremerior a preliminary
injunction? (internal quotation marksmitted); see alsdavis 571 F.3d at 1296 (Kavanaugh,
J., concurring) Munafmade clear that a likelihood of success is an independenstéeging
requirement for a preliminary injunction.”). The D.drdDit has nevertheless, despite its
strongly suggestive dicta, explicitly abstained from deciding this quesiieeSherley 644 F.3d
at 393 (observing that “[w]e need not wade into this circuit split today”). Thus, dbsdirtg
authority or clear gdance, the Court finds that the most prudent cogrsebypass this
unresolved issue and proceed to explain why a preliminary injunction is not approprete und

the “sliding scale” frameworklf the plaintiffs cannot meet the less demanding “slidicegjes’
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standard, thea fortiori they cannot satisfy the more stringent standard alluded to by the
Supreme Court and the Court of Appeals.

That being said, in meeting the requisite burden for injunctive relief, “[i]triscpéarly
important for the movartb demonstrate a likélood of success on the meritbnarski v.
Donovan 763 F. Supp. 2d 128, 132 (D.D.C. 201sBe alsdGreater New Orleans Fair Hous.
Action Ctr. v. U.S. Dep’t of Hous. & Urban De839 F.3d 1078, 1083 (D.C. Cir. 2011) (“In
ruling on a preliminary injunction a key issue—often the dispositive one—is whetheotaaim
has shown a substantial likelihood of success on the merits.”). |ratessht aSubstantial
indicationof probablesuccessthere would be no justification for the court’s intrusion into the
ordinary processes of adnstration and judicial review."Wash. Metro. Area Transit Comm’n
v. Holiday Tours, In¢.559 F.2d 841, 843 (D.C. Cir. 1977) (quotMa. Petroleum Joldys Ass’n
v. Fed. Power Comm,i259 F.2d 921, 925 (D.C. Cir. 1958)). Assessing the likelihood of
success on the merits “does not involve a final determination of the merits, buthather
exercise of sound judicial discretion on the need for interirafrelNat’l Org. for Women v.
Soc. Sec. Admin736 F.2d 727, 733 (D.C. Cir. 1984) (internal quotation marks omittéd)an
extraordinary remedy, courts should grant such relief sggringlonarski 763 F. Supp. 2d at
133(citing Mazurek 520 U.S. at 972).

B. Review of Agency Action

Under tre Administrative Procedure ACtAPA”) , a reviewing court shall “hold unlawful
and set aside agency action, findings, and conclusions found to be . . . arbitrary, capricious, an
abuse of discretion, or otherwise notircordance with law.’5 U.S.C. § 706(2)(A):This is a

‘deferential standard’ that ‘presumes the validity of agency actioWsrldCom, Inc. v. FCC

14



238 F.3d 449, 457 (D.C. Cir. 2001) (quotiBy. Bell Tel. Co. v. FCQA68 F.3d 1344, 1352
(D.C. Cir. 1999)).

“Althoughthe ‘scope of review under the arbitrary and capricgiaadard is narrow and
a court is not to substitute its judgment for that of the agency,” the Court “mushetass be
sure the [agencyjas ‘examined the relevant data and articulated a satisfactory explanation for
its action including a rational connection between the facts found and the choice made.”
Chamber of Commerad U.S. v. SEC412 F.3d 133, 140 (D.C. Cir. 200@)ternal qiotation
marks omitted)quotingMotor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins, @63 U.S.
29, 43 (1983)).In determining whether the agency’s action was arbitrary and capridieus, t
Court mustdetermine whethdhe agencyction was a “prodtt of reasoned decisionmaking” or
whether the agency “failed to consider an important aspect of the problem, offered a
explanation for its decision that runs counter to the evidence before the ageasg or |
implausible that it could not be ascribed to a difference in view or the product afyagen
expertise.” State Farm463 U.S. at 43, 52.

“The *arbitrary and capricious’ standard is particularly deferentialattens mplicating
predictive judgments. . 7 Rural Cellular Ass’n v. FC(C588 F.3d 1095, 1105 (D.C. Cir. 2009).
“In circumstances involving agency predictions of uncertain future events, corfguetal
support in the record for tagency]s judgment or prediction is not possible or required since a
forecast of the direction in which future public interest lies necessarilywesdeductions based
on the expert knowledge of the agencid’ (internal quotation marks omittedee alscAT&T
v. FCC 832 F.2d 1285, 1291 (D.C. Cir. 198AW\Mhen. . . ‘an agency is obliged to make policy
judgments where no factual certainties exist or where facts alone do not providsviee, diine

Court’s] role is more limited; we require only that the ageroystate and go on to identify the
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considerations it found persuasive.” (quotidgt’l Ass’nof Regulatory Util. Comm’rs v. FGC
737 F.2d 1095, 1140 (D.C. Cir. 1994

C. Venue Transfer

A case may be transferred to another venue “[flor the convenience of parties and
witnesses, in the interest of justice.” 28 U.S.C. § 1404(a). “The decision whether or not to
transfer the case to another judicial district pursuant to 28 U.S.C. § 1404(a) iBahiacye’ In
re DRC, Inc, 358 F. App’x 193, 194 (D.C. Cir. 2009). “A transfer in derogation of proper venue
in the District of Columbia must be justifié&y particular circumstances that render the forum
inappropriate by reference to considerations specified in the statdtelf deciding a motion to
transfer venue under1&104(a), a court must first determine whether the transferee district is one
where the action “might have been brouglsge28 U.S.C. § 1404(a)Jan Dusen v. Barragk
376 U.S. 612, 616 (1964), and thee statute directs theourtto evaluateé‘the convenience of
parties and witnesses” amthether the transfer would be “in the interest of justice,” 28 U.S.C.

8 1404(a). The broad “interest of justice” language in 8 1404(a) “is intended to plaetiahsc
in the district court to adjudicate mot®for transfer according to amdividualized, caséy-
case consideration of convenieraoel fairness.” Stewart Org., Inc. v. Ricoh Corpi87 U.S.
22, 29 (1988) (quotingan Dusen376 U.S. at 622)Therefore, the statuteélls on the district
court to weigh in the balance a number of cgsecific factorsin a manner that is “flexibland
individualized.” Id.

1. DISCUSSION

The Court will begin by discussing the government defendants’ motion to transéer ve
beforeproceeding taliscusswvhether theStand Upplaintiffs have made a sufficient showing to

warrant the grant of preliminary injunctive relief
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A. Motion to Transfer Venue

As discussed above, the first requirement for a transfer of venue is thaidhe‘maght
have been brought” in the transferee venBee28 U.S.C. § 1404(a). df venue purposes, a
civil action may be broughinter alia, in “a judicial district in which a substantial part of the
events or omissions giving rise to the claim occurred, or a substantial part ofyptbaeis the
subject of the aan is situated.” 28 U.S.C. 8§ 1391(b)(2). Neither the plaintiffs nor the
intervenordefendnt North Fork Tribe, all of whom oppose the motion to transfer, contest that
this case “might have been brought” in the Eastern District of Califofirtigs action “might
have been brought” in the Eastern District of California both because the land inmuest
the “property that is the subject of the actias located in that district, and also because “a
substantial part of the events or omissions givisg to the claim occurred” in that district, such
as the public hearings underlying the tedrust decision and the assessments megiarding
the local environmeat impacts of the developmengeeaid.

As to whether transfer would B the interesbf justice,” prior cases have traditionally
established a list of private and public interests factors for courts to wasghe.g.Foote v.
Chu 858 F. Supp. 2d 116, 121-23 (D.D.C. 2012t all of thesdactors are statutory
however;rather they are intended to elucidate the concerns implied by the phrase “in the interest
of justice” SeeStewart Organizatiord87 U.S. at 29. In evaluating “the interest of justides” t
Court is mindful of the Supreme Court’s statement déimailysef venue transfer under
8 1404(a) ee to be done on an individualized, cdseease basisSeed. With that flexible
standard in mind, the Court notisatthe instant casdoesinvolve asignificantamount of local
interest in the use of the Madera Sitedeed, ltis localinterestis whatthe government

defendants rely heavilyf not exclusively, upon in advocating for a transfer of verfoieeFed.
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Defs.” Opposed Mot. to Transfer Venue & Mem. in Supp. (“Defs.” Transfer Mem.”) at 8-12,
ECF No. 20. In this regard, the Court is mindfuthad oft-cited “local interest in having

localized controversies decided at hofné&ee, e.g.MBI Grp., Inc. v. Credit Foncier Du
Cameroun616 F.3d 568, 576 (D.C. Cir. 2010) (internal quotation marks omitted). The instant
case however, is10ot a purely “localized controversyghd, more importantly, considerations of
fairness embedded the “interest of justice” compgéhe conclusionthat this casenust remain in
this forum?*

First, although this case does implicate the use of land in¢hbzed areaf Madera
County, there should be no mistake that this is not a land dispute. Indeed, the Supreme Court has
recently made cledhat a challenge to a DOI fée-trust acquisitiorby a party with no
competing interest in the lamgl“a gardervariety APA claim.” Patchak 132 S. Ct. at 2208.

The controversy in this casésohas national implications regarding the scope of the Secretary’s
authority to make such acquisitions and the standards by which such acquisition debisidas

be judged.See, e.gWilderness Soc’y Babbitt, 104 F. Supp. 2d 10, 17 (D.D.C. 2000) (denying

4 The other traditional private and public interest factors are either neutvalgit slightly against transfer in this
particular caseSeeFoote 858 F. Supp. 2d at 1223 (listingfactors). The express statutory factors regarding the
convenience of the parties and witnesses are essentially neutral sins@th&lministrative law challenge that is
likely to be resolved through motions practice on the administrativedce@tws, consideration of any parties’
access to proof does not weigh for or against tran3fiee. plaintiffs contend that the District of Columbia is more
convenient for the parties because “[a]ttorneys for Plaintiffajedisas for Defendants and the intemirgg tribe, are
based in this District."Pls.Stand Up for Californialet al's Opp’n to Defs.” Mot. to Transfer (“Pls.” Transfer
Opp’'n”) at 12, ECF No. 22 This argument, however, stretclthe meaning of “parties” in 8404(a) too far to
cover a party’s counsel. Where counsel resides is of little relef@nparposes of evaluating venue transfer
motions. See, e.glntrepid PotashN.M., LLC v. U.S. Dep't of Interip669 F. Supp. 2d 88, 98 (D.D.C. 2009) (“The
convenience to counsel is of minoraify, importance under®04(a).” (internal quotation marks omitted)).
Moreover, this Court is equally competent to adjudicate federal questiong eihanfederatlistrict court, and the
congestion of the courts weighs against transfer because tleerHastrict of California is among the more
overworked federal courts in the natidBee, e.g.U.S. Courts, Judicial Emergencies,
http://www.uscourts.gov/JudgesAndJudgeships/JudicialVacandésalEmergencies.asplast updated 1/223)
(listing two “judicial emergencies” in the Eastern District of Californishvtii41 weighted filings per vacancy).
Finally, although the plaintiffs and fimdants prefer different forthe plaintiffs’ choice is generally entitled to
some deferenceSee, e.gFoote 858 F. Supp. 2d at 121 (observing that “[c]ourts normally give considerable
deference to the plaintiff's choice of forum,” though it is “conferred lefer@nce by the court whenistnot the
plaintiff's home forum’™). Thusto the extent these factorgigh on the scale at all, only the last factor weighs
somewhat against transfer.
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venue transfer where agency action was “a decision of national signéfiasee alsd?Is.’
Trander Opp’nat 10 (noting that “[t]his case involves similar national issues regarding the
authority ofthe Secretary to take land into trustHinally, the Court notes that the weight given
to the local interest in having localized controversies decided at home is dimimghes case
because the local interests most vocally opposed to the trusetréhsfplaintiffs) as well as the
local interest most interested in seeing the transfer upheld (the North ifwek areall opposed
to transfer.See generallls.” Transfer Opp’n; Proposed Intervenor-Def.’s Response to Fed.
Defs.” Mot. to Transfer Vame, ECF No. 23; Pl. Picayune Tribe’s Mem. in Opp’n to Mot. to
Transfer Venue, ECF No. 24.

Of overarching importance in this particular cdsawveverjs the unfairness that would
inure to the plaintiffs if this case were transferred. This case is distingl@ditan the mine run
of casedecause thgovernment defendanis this casédnave made clear that they will transfer
the Madera Site into trust on February 1, 2f8dardless of whether any court has yet made a
ruling onwhether the plaintiffs are atied to preliminary injunctive reliefSee, e.g.Joint Status
Report at 3.As a result of thgovernment defendants’ position, and due toctireggestedlocket
in the Eastern District of Californig,transferring this case to the Eastern District of California
would essentiallydeprive the plaintiffs of any opportunity to have their preliminary injunction
motion decided before the transfer of landoasummatedFairness and the “interest of justice
thereforedictate thathe Court deny the government defendants’ motion to tran§ee?8

U.S.C. § 1404(a)°

!> See supraote14 (citing “judicial emergencies” in Eastern District of Catifia).

'8 |mplicitly recognizing the fundamental unfairness of transfigrthis case in the face of the government’ s
declination to postpone the transfer of land into trust, the governmenidgested, alternatively, that the Court
transfer this casfllowing consideration of the plaintiffs’ motion for preliminary injunctidief. SeeDefs.’
Transfer Mem. at 15. Transfer at that procedural juncture wbaldever, necessitate another distrairt
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B. Likelihood of Successon the Merits

Having decided that this case will remain in this forum, the Court will now analgze th
parties’ argumentir and against the preliminary injunctive relief sought byStend Up
plaintiffs. One of the most essent@dnsiderations for purposes of preliminary injunctive relief
is whether thé&tand Upplaintiffs are likely to succeed on the merits of thesirols. See, e.g.
Gonzales v. O Centro Espirita Beneficente Uniao do Vedetél U.S. 418, 428 (2006)
(acknowledging “the weléstablished principle that the party seeking pretrial relief bears the
burden of demonstrating a likelihood of success on thiésf)e The Stand Up plaintiffs raise
numerous claims under the Administrative Procedure Act (“APA”), the IRAGR&, and the
NEPA, but for the reasons discussed below the Court concludes that the plaintiffs have not
demonstrated a likelihood of sucsem the merits of any of these claims.

1 The Secretary’s Authority to Acquire the Madera Site

The firstand most formidable claim raised by the Stand Up plaintiffs in support of
preliminary injunctive relief is that “the Secretary failed to assemble, devai@pnsider a full
record in making [his] finding that the Tribe was recognized and under fedesdigtion in
1934.” Mem. of P. & A. in Suppof Mot. for Prelim Inj. (“Pls.” Mem.”) at17, ECF Nos. 26-1
through 26-3. This argument goes to the question of whether the Secretary propétbredns
his statutory authority to acquitee Madera Site under the IRA. Tplaintiffs argue both that
the North Fork people do not qualify as “Indians” under the IRA and also that, eveiNirtihe
Fork Tribe does qualify under the IRA, the Secretary’s conclusion in this regard was not

supported by the record and, thwss arbirary and capriciousSee idat 1721.

becoming familiar with the underlying facts and claims and would natetge or be an efficient use of judicial
resources.
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As discussed above, the regulations promulgated by the DOI pursuant to theuRA re
that, in considering requests for the acquisition of land into trust status, theaSecrast
consider “[tlhe existence of $taory authority for the acquisition and any limitations contained
in such authority.” 25 C.F.R. 8 151(&)) see also id§ 151.11a) (requiring same consideration
for off-reservation acquisitions). That authority, for purposes of the instant acliocatisd at
25 U.S.C. § 465, which states that “[tlhe Secretary of the Interior is authorizeddisdnegtion,
to acquire . . . any interest in lands . . . for the purpose of providing land for Indians.” The plain
text of the statute limits the Secnatao acquiring land only “for Indians,” and the IRA defines
“Indian” as,inter alia, “all persons of Indian descent who are members of any recognized Indian
tribe now under Federal jurisdictionltl. 8 479. This samelefinitionfurther states that “[t]he
term ‘tribe’ wherever used in this Act shall be constrigetefer to any Indian tribe, organized
band, pueblo, or the Indians residing on one reservatioir* The Supreme Court has held that
“the word ‘now’ in 8§ 479 limits the definition of ‘Indiandnd therefore limits the exercise of the
Secretary’s trust authority under 8 465 to those members of tribes that were deddr fe
jurisdiction at the time the IRA was enacteidg’, June 18, 1934Carcieri v. Salazar555 U.S.
379, 391 (2009).

Although the Supreme CourtGarcieri decisionclarified the temporal requirement that
the Secretary may only acquire lands into trust for the benefit of Indians whorateerseof
tribesthat were‘under Federal jurisdiction” in 193&arcieri also left severalelevantquestions
unanswered The first and most pressing question left opefancieri is what it means to have
been “under Federal jurisdiction” in 1934. Justice Breyer’s concurring opiniartieri stated

that “under Fedetgurisdiction” implied a certain governmetd-government relationship wit

" The Stand | plaintiffs have submitted supplemental authority, which confirms'thaand istribe’ within the
definition of [25 U.S.C8 479]" SeePls.Stand Up for Californialet al's Notice of Supplementary Authority
(“Pls! Supplemental Authority) Ex. A at 6, ECF No. 4Q.
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tribe that could beevidencedoy “a treaty with the United States (in effect in 1934), a (pre-1934)
congressional appropriation, or enroliment (as of 1934) with the [BureadiahlAffaird.” Id.
at 399 (Breyer, J., concurring.he leading treatise on Indian law has similatgerved that

any tribe subject to federal plenary power overdndaffairs could be considered

“under Federal jurisdictioni, especiallyif the federalgovernment has at any time

taken some action, such as treaty negotiations, provision of federal benefits,

inclusion in aBIA census, or forcible relocation, that reflects and acknowledges
federal power and responsibility toward the tribe.

COHEN s HANDBOOK OF FEDERAL INDIAN LAw § 3.02 (2012). In concluding that he had
authority to acquire the Madera Site in trust for the North Fork Tribe, thet&guedied
primarily onthe fact that “a majority of the adult Indians residing at the [North Faikgs
Reservation voted to reject the IRA at a special election duly held by the Secrefanyeol0,
1935.” IRA ROD at 437. From thihe Secretary reasondtht “[t]he calling of a Section 18
election at the [North Fork] Tribe’s Reservation conclusivelgtdsthes that the Tribe was
under Federal jurisdiction f&arcieri purposes.”ld.

The plaintiffs contend thdahe Secretary’analysis ohis statutory authority was
“[c]lonclusory” and his “reliance on this sole factor was improper, given thésBldor
recognition of the complexity of this determination, and given the Secrefailyi® to consider
and address the countervailing evidence before him.” Pls.” Mem. at 17. In suppast of thi
contention, the plaintiffs cite to2011 document submitted by the BIA in response to questions
from a congressional committee regarding which federally recognized trdseswder federal
jurisdiction in 1934.See idat 18. In that response, the BIA stated that “[w]hether a tribe was
under federal jurisdiction [in 1934] require$aatintensive analysis of the history of interactions
between that tribe and the United States.” PIs.” App. Ex. 24, at 520, ECF No. Zie3.
plaintiffs’ argument is unlikely to succeed on the merits, howd&esause it was rational for the

Secretary to conclude that the North Fork Tribe was “under Federal junsdibased solely on
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the 1935 IRA election analso because other evidence considered by the Secretary conclusively
establishes that the North Forkibe was “under Federal jurisdiction” in 1934.

First, the Secretary’s conclusitimat he had the authority to acquire land for the North
Fork Tribe based solely on the IRA election, was rational because the text of thetibAsbes
that the only people eligible to vote in such elections were “adult Indi&gee25 U.S.C. § 478
(“This Act shall not apply to any reservation wherein a majority of the aallitiis, voting at a
special election duly called by the Secretary of the Interior, shall vateshgts application.”);
see also id§ 476(requiring Secretary to call “a special election” at which “adult members” of
“[a]ny Indian tribe” were to vote regarding “the right to organize for [theis] common
welfare’). As discussed previously, the vaotindian” is a term of art in the IRA} and therefore
it wasperfectlyreasonable for the Secretary to conclude that any persons voting in an IRA
election were “adult Indiansi’e., adult “members of [a] recognized Indian tribe now under
Federal jurisdidgon.” See id§ 479

Even more persuasive, however, is another fact that the Secretary considesd®M hi
ROD, which is that “[t]he North Fork Rancheria was originally esthbtisby purchase under
the authority of the Interior's Appropriations Act of June 30, 1913.” IRA ROD at 437. As
discussed previously, that purchase took place in 19i€iHbefore the IRA was passeBee
supraPart 1.B (discussing history of North Fork Tribe). This purchase of land is tampoand

likely dispositivein its own right, regarding whether the North Fork Tribe was “under Federal

18 The Stand Up plaintiffsnatice of supplemental authorityoncedes thatarcieri “establishes that in order to
qualify for trust land, a tribe must satisfy the definitiorilofliani not‘tribe.” Pls! Supplemental Authority at 2.
This fact is of somewhat diminished significameany eventpnly because theelevantdefinition of*Indiar’
circularly depends upoimdividuals beind' members ofiny recognized Indian tride See25 U.S.C8479.

19 Additionally, the fact that the North Fork Indians voted not to reorgamizler the IRA in 1935 does not affect
the Secretary’s authority to acquire land into trust for the beofetie North Fork Indians. As the Supreme Court
acknowledged it€Carcieri, a provision of the Indian Land Consolidation Act, 25 U.S.€2@2, “ensures that tribes
may benefit from &65 even if they opted out of the IRA pursuant #/8, which allowedribal members to reject
the application of the IRA to their tribe Carcieri, 555 U.S. at 39495.
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jurisdiction” in 1934. Historical DOl documents submitted in this case show that the 1916
purchase was made “for the use of the North Fork band of landless IndsaeR&thelFink
Decl.Ex. A at 1. This document demonstrates two things. First, it demonstrates a clear
jurisdictional relationship between the North Fork Tribe and the federal goverpnaarb
1934. See, e.gCarcieri, 555 U.S. at 399 (Breyer, J., concurring) (stathvag “a (prel934)
congressional appropriation” would likedgtablish federal jurisdictignCoHEN' S HANDBOOK
OF FEDERAL INDIAN LAW 8§ 3.02 (concluding thaiiter alia, “provision of federal benefits”
would establish federal jurisdiction within the meaneof the IRA). Second, this document
establishes that the 1916 acquisition was for members of the North floelbecause the
acquisition was for “landless Indians” of “the North Fork band,” which cleatly Within the
IRA’s expansivadefinition of “tribe.” See25 U.S.C. § 479 (defining “tribe” as “any Indian tribe,
organized band, pueblo, or the Indians residing on one resery&tion”

Although the IRA RODstateghat “none of the lands within the exterior boundaries of
the North Fork Rancheria are owned by, or held in trust for, the Tribe,” IRA ROD at 394is92, t
factis largely irrelevanin determining whether the North Fork people are “Indians” within the
meanig of §479%' As stated previously, the broad definition of “tribe” in § 479 indicates that a
formal tribal government is not necessary to be considered a “tribe” for pgrpbthe IRA.See
25 U.S.C. § 479. The fact that the North Fork people weleasitas early as 1916, an
organized band of individual Indians is sufficient to conclude that the North Fork people were a

“tribe” under the IRA. As a result, the 1916 purchase of land in trust for the “North Futloba

“The Stand Up plaintiffssupplemental authoritstatesinter alia, thatlands purchased under th@13 act‘could
be used for any landless California Indidrsjtthe cited authority also clearly recognizes that sBxaecherias
like the North Fork Rancheria this casewere purchased fdspecific band[s] of landless IndiansSeePlIs!
Supplemental Authority Ex. C at 3.

2L The North Fork Tribe “did not formally organize its government until 1996withefficially adopted its
constitution.” Pls.” Mem. at 20.
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landless Indians” establishdsat the North Fork people are “Indians” within the meaning of the
IRA, andweretreated as such in the special election in 193%erdforethe Secretary logically
concluded that the North Fork Tribe was “under Federal jurisdiction” in $93#e fact that

the Secretary did not cite the 1916 purchase specifically within the section agdiii

statutory authority is unlikely to undercut this conclusion becaudac¢hef the1916 purchase
was clearly considerad the IRA ROD seelRA ROD at 437and a couts “task is to enforce a
standard of agency reasonableness, not perfectidw.”Airlines, Inc. v. U.S. Dep’t of Transp.
15 F.3d 1112, 1119 (D.C. Cir. 1994).

Two other interrelated questions left unanswered f@arcieri, which are relevant to the
soundness of the Secretary’s decision in this @s¢l) what the meaning of “recognized
Indian tribe” is; and (2) whether a tribe must have been “recognized” in 1934 ligiblke éor
trust land As to the first questigrihe Secretary has alreafhymally discussed the
interpretation othe term “recognizethdian tribe” in a previous fet-trust decision that was
cited by the North Fork Tribe in the insta@se. Seelntervenor’'s Opp’n at 9 nn.4-5. In that
ROD, which wasssued in December 2010 with respect to a trust acquisition for the Cowlitz
Indian Tribe, the Secretary noted two possible meanings of the word “recogntassBIA,
Record of Decision, Trust Acquisition of, and Reservation Proclamation for the 1&de87-
Cowlitz Parcel in Clark County, Washington, for the Cowlitz Indian T¢(ib®wlitz ROD”) at
87, available athttp://www.bia.gov/cs/groups/mywcsp/documents/text/idc012719.pdf (Dec. 17,
2010). The word “recognized” could be used in the “cognitive’ asganthropological sense,”
which meanghat “federal officials simply knew or realized that an Indian tribe egistSee id.

(internal quoation marks omittedjquoting William W. QuinnFederal Acknowledgement of

#The Secretary’s IGRA ROD also discussed numerous other historicalHactould reasonably indicate federal
jurisdiction over the North Fork Indians prior to 1934, such asittethat “the Tribe’s predecessors were
represented by signatories to the 1851 Treatyesigat Camp Barbour.3eedl GRA ROD at 34045.
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American Indian Tribes: The Historical Development of a Legal Con8dpi. J.LEGAL

HisT. 331, 333 (1990)). It could also be used “in a more formal or ‘jurisdictional’ sense to
connote that a tribe is a governmental entity comprised of Indians and that theéanatunique
relationship with the United Statesld. In evaluating the legislative history of the IRA, the
Secretary observed that “[tlhe members of the Senate Committee on Indaas Aébating the
IRA appeared to use the term ‘recognized Indian tribe’ in the cognitive orapiasopological
sense.”ld. at 88.

In the Cowlitz ROD, the Secretary ultimately determined that he “nee@ad the
guestion of the precise meaning of ‘recognized Indian tribe’ as used in théb#RAUse the
Cowlitz Tribe was “recognized” in both the cognitive and jurisdictional sengbe eford. See
id. 88—89. Nevertheless, this discussion is instructive to the Court in interpreting thee phras
“recognized Indian tribe.” The Court agrees with the Secretary’s intatioredf the legislative
history of the IRA, and the Court also observes that using the phrase “recogniaadtibe’ in
a jurisdictional sense would be redundaetausehe statute further modifies “recognized Indian
tribe” by the phrase “now under Federal jurisdictio®&e25 U.S.C. § 479lt is true thathe
federal government established rigorous, formal criteria for befedemally recognized Indian
tribe in the 1970ssee25 C.F.R. 8§ 83.7, but as the Secretary noted in the Cowlitz ROD: “There
would have been little need to insert an undefined and ambiguous phrase such as ‘uradler feder
jurisdiction,’ if the IRA had incorporated the rigorous, modern definition of federadiygnized
Indian tribe.” Cowlitz ROD at 88The Secretary’shorough and validly reasoned interpretive
discussiorof thisambigous statutory terns entitled to “respectéven “if lacking power to
control” because it manifests a “a body of experience and informed judgmenttocshits

and litigants may properly resort for guidanc&éeSkidmore v. Swift & Cp323 U.S. 134, 140
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(1944). Thus, both based on the Secretary’s interpretive discussion and the Court’'sdovgn rea
of the statutory language, the Court concludes that the phrase “recognizedtribeiain the
IRA refers to recognition in the cognitive or quasi-anthropickigense.

In so concluding, the Court need not decide inplaisicularcasethe second question left
open byCarcieri: whether an Indian tribis required to havbesn“recognized” prior to 1934 in
order to be eligible to receive trust land under the IRA. This is because the Néarifriberwas
clearly “recognized” in the cognitive sense of the wooth before andfter 1934, as evidenced
by the 1916 trust acquisition of the North Fork Rancheria and the IRA election previously
discussed In sumthen,the Secretary’s conclusion that he is “authorized to acquire land in trust
for the [North Fork] Tribe under Section 5 of the IRMRA ROD at 437 wassupported by
substantial evidence, whithe Secretargonsidered during hidecisioamakingprocess
Thereforethe plaintiffs are unlikely to succeed on the merits of their claim that the Sgeta
decision in this regard was either unsupported or arbitrary and capricious.

2. The Secretary’$-ailure to Send the “Entire Application Record”

The Court now turns to the plaintiffs’ procedural claim under the APA. The plaintiffs
argue that “[tlhe Secretary did not follow his own procedures (mandated owimregulations)
in failing to send the California Governor a copy of éiméire recordwhen requestinthe
Governor’s concurrence in the Secretary’s-pvastdecision” Pls.” Mem. at 21. Under the
regulations promulgated by DOI pursuant to the IGRA, “[i]f the Secretakgsna favorable
Secretarial Determination,” the Secretary must send to thergovefrthe statevhere the
gaming will occurinter alia, “[a] copy of the entire application record.” 25 C.F.R. § 292.22.
Based on this language, the plaintiffs complain that the Secretary sent thads@@ncurrence
Request “almost a yebeforethe Feeto-Trust ROD was issued,” and thus the concurrence

request did not include the Secretary’s conclusions regarding acquisition\dddeea Site.See
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Pls.” Mem. at 22. In support tfieir contentiorthat “entire application record” includes the
Secretary’s IRA decisiorthe plaintiffs point ta statemenmade bythe DOIwhen it
promulgated the current IGRA regulations in 20&&ePIs.’ Reply in Supp. of Mot. for Prelim.
Inj. (“Pls.” Reply”) at 12, ECF No. 36. As the agenclyederal Registenotice stated, wring
the noticeandcomment period[o]jne comment observed that, throughout the regulations,
‘application’ is used to refer both to the tribe’s initial written request and teuthgequent
application package developed by the BIA Regional Office for submission to thegeBgcr
creating confusion."Gaming on Trust Lands Acquired After Oct. 17, 1988, 73 Fed. Reg.
29,354, 29,368 (May 20, 2008). The agency responded that “[ijn consideration of the comment,
changes were made throughout the regulations accordinigly.”

The plaintiffs’ argument on this point falihort for two reasons. First, the evidence cited
by the plaintiffs from the 2008 rulemaking record do not establish what the ptaadiftend.
The comment and agency response were with respect to a different section aflttensy 25
C.F.R. § 292.16, than the one requiring the “entire application record” to be sent to the
concurring governor, 25 C.F.R. § 292.22. Furthermore, just because the agency made certain
unspecified changes “throughout the regulations accordingly” does not even osmeocl
establishing that the term “entire application record” was intended to intladgetretary’s IRA
ROD. More likely, this language referenced the fact that the DOI removedréseph
“application package” and “complete application record” from thelatigns to avoid the
confusion noted by the comment and amended the language of 25 C.F.R. § 292.16 to refer
unambiguously to “[a] tribe’s application requesting a Secretarial Detatioin under

§ 292.13.” Compare65 Fed. Reg. 55,471, 55,475-76 (Sept. 14, 2000) (Proposedthe)3
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Fed. Regat 29,378 (Final Rule). None of this has anything tavith the Secretary’s
concurrence request under 25 C.F.R. § 292.22.

More fundamentally, the plaintiffs’ argument misunderstandsithplefact thaf in a
case ike this one, the Secretary’s decision under the IGRA must logizalfinalizedbeforethe
Secretary’s decision under the IRAn be madePermittinggaming on trust land would be
essential to the Secretary’s conclusimer the IRAhat the acquisition meets the criteria listed
in 25 C.F.R. Part 151, such as “[t]he need of the individual Indian or the tribe for additional
land,” and “[t]he purposes for which the land will be use8ee25 C.F.R. § 151.10. Similarly,
the governor’s concurrence is pibi required before gaming on trust land can be permitBszd
25 U.S.C. § 2719(b)(1)(A). Therefoiia,this caseapproving a trust acquisition under the IRA
prior to the governor’s concurrence wohlavebeen putting the proverbiatart before the horse:
The Secretary would ngethaveknown whether gaming would be permitted and thus would
havehadno basis to ascertain whether tyasic criteria for approving a trust acquisitioad
been met Seelntervenor’'s Opp’n at 14-15 & n.X8xplaining why Secretary musteek the
Governors concurrenceand “onlythen. . . make the final determination to take the land into
trust) ; see also Sokakogan Chippewa Comm’y (Mole Lake Band of Lake Superior Chippewa) v.
Babbitt 929 F. Supp. 1165, 1170 (W.WVis. 1996) (“Even if the secretary finds that the
proposed offreservation gaming establishment [meets the requirements of thgativo
determination] and the governor concurs in that determination, the secretary cesteether
to exercise his discretion to acquire the land in trust’).. Hence, the plaintiffs are unlikely to
succeed on the merits of their argument regarding the Secretary’s pdrpartedural error

regarding the “entire application record.”

29



3. The Secretary’s Consideration of Impacts on the Surrounding
Community

The plaintiffs also contend that tBecretary’s determination under the IGRAat
permitting gaming on the Madera Siteuld not be detrimental to the surrounding community,
was arbitrary and capricious because it failed to consider comments regardinper of
detrimental impacts, including: (1) “the destructive and ruinous impacts on farepsoyers,
and communitysocial services caused by gamblin@) “increases in prostitution and other
crimes” (3) “environmental and economic impacts on Fresno, Marjddsaced and Madera
Counties; (4) “impacts on water supply and water wells on adjacent farms and homes,” and
(5) “infringement upon the tribal sovereignty of other indigenous people, including the North
Valley Yokuts and the Picayune Rancheria.” Pls.” Mem. at 23. For the reasonsetidueissy,
however, none of these points is likely to succeed on the rheg&ise the Secretaagpears to
have considered all aspects of the problem that he was required to consider urigieAthenid
this Court must confer significant deference to the Secretary’s expertise

At the outset, it is important to recall that the DOI has intergrite term “surrounding
community” in the IGRA only to include “local governments and nearby Indibestocated
within a 25-mile radius of the site of the proposed gaming establishment.” 25 C.F.R. § 292.2.
The plaintiffs in the instant action do notettly challenge the DOI’s interpretation of this term,
but they do complain that the Secretary failed to consider or “simply ignored” ausfran
the plaintiffs and other “members of the community” about the potential hared disbve.
Pls.” Mem. at23. Although the Secretary can, and likely should, consider comments from local
citizensin making decisions under the IGR#e statute and its implementing regulations only

require that the Secretary consider “detriment[]” on “local governments andyriedrén tribes
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located within &5-mile radius of the site of the proposed gaming establishment.” 25 C.F.R.
§§ 292.2, 292.21(&)

a) Problem Gambling

First, as to “the destructive and ruinous impacts on families, employers, antiodmn
social services caused by gambling,” Pls.” Mem. att#3JGRAROD addressed the potential
effects on the surrounding communstemmingfrom what the parties have called “problem
gambling.” Seelntervenor’s Opp’n at 17The Secretary observed that “[w]hdeeration of a
gaming facility could increase the pentage of problem gamblers in the surrounding
community, problem gambling may be attenuated, or possibly reduced, through theaxpansi
problem gambling services offered by the Resort.” IGRA ROD at 347. In thislyéiga
Secretary also noted sevenays in which the North Fork Tribe had agreed to help mitigate the
potential detrimental effects of “problem gamblind he Tribe agreed to do &y, inter alia,
paying $50,000 to the Madera County Department of Behavioral Health Services “torsiple
its budget for alcohol education and the treatment and prevention of problem gamdling a
gambling disorders,id. at 355, and implementing a number of training and precautionary
measures to “recogniz[e] and address[]” problem gambling on the preidisas324—-25.The
FEIS concluded that these mitigation measures “would mitigate [the] effecbfdEm
gambling] to a less than significant leveFEIS at 4.7-9 (Feb. 2009vailable at
http://northforkeis.com/documents/final_eis/report.hifine Secretary clearly considered this
aspect of the problem in concluding that permitting gaming on the Madenadsile not be

detrimental to the surrounding community.

% As a factual matter, the plaintiffs’ contention that the Secretary fégtiaany comments appears to be
unsupported by even the partial record before the Court, which indibatdbe Secretary responded to each public
comment letter.Seelntervenor’s Ex. G, ECF No. 3& (DOI's responses to each public comment lett®; also
IGRA ROD at 289 (“Responses to each public comment letter are also proviéliggcinment 11 of this ROD.”).
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b) Crime

As to the “increases in prostitution and other crimes,” the plaintiffs argueéhthat t
Secretary’s consideration of this potential problem was “illogical, irrationdljraplausible.”
Pls.” Mem. at 23.The Secretary observegtlying on the FEIS, that “[tlhe Resort will not result
in a significant increase in crime in the surrounding community” because “ditlaougcrease
in calls for servicenight be expected as would be the case with any-kogle develpment, the
Resort will not result in an increase regional crime rate.” IGRA ROD at Bdfurther support
of this conclusion, the Secretary cited the fact that the North Fork Tribe wouldidpetimg any
detrimental effect on local law enforcemeesource®y contributing $415,000 to fund the
creation of 5.5 newocal law enforcemenpositions. See idat 355. The plaintiffs complain that
“[tlhe Secretary irrationally focuses on crime ‘rates’ and ignores not balintreased
concentration of crime that will occaround the casino . . . but also the potentially v&tated
and even violent types of crime associated with the proposed casino development and the
individuals such a development will attract.” PM&em. at 24. They also contend that,
regardless of wéther mitigation measures may lessen the potential negative effects of gaming,
“the inescapable conclusion is that the casiiibhave a detrimental impact on the surrounding
community” despite the fact that “[t{jhe Secretary seems to conclude thatsthemeirimental
impact on the surrounding community simply because the Tribe magdakesteps to lessen
the damaging effects of the $200 million casintl’ at 25.

First, the plaintiffs’ argument that it is “irrationat focuson regional crime ratas
peculiar becaustie Court finds such a focus perfectly rational when considering potential
detriment to a surrounding communitgecondthe plaintiffs’more genericancerns about
gaming and crimappear to be divorced from the facts consideretth&\secretaryandbased

insteadon a speculative arfwlasedassumption about the “types” of people and behavior that a
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gaming establishment attract¥he FEIS surveyed five oth€alifornia communities “that have
hadIndian casinos within close proximity or in their jurisdiction at least the past two yeadrs.
FEIS at 4.7-6. Bsedon this survey and a review of literature regarding the link between casinos
and crime, the FEISonicluded that there was “no definitive link between casinos and regional
crime rates,” and therefore “Alternative A’s impact to crime would be less tharficant.” 1d.

at 4.7-8. The Secretaryelied upon and discusséte FEISs findings in this regard when
discussing crime in his IGRA ROD5eelGRA ROD at 347.That the plaintiffs speculate
regarding what gaming may bring to theimoounity cannot undercut the Secretary’s reasonable
reliance on empirical socioeconomic data, as well atatiggblemitigation efforts proposed by

the North Fork Tribe, in concluding that a casino development wouldendé¢timental tohe
surrounding community.

Furthermore, the Court observes thatglantiffs’ argumentappeas to misconstruthe
standardy which the Secretamnust judgehe potential negative effects afgaming
establishmentinder the IGRA. fe plaintiffsconstrucia straw man by arguing that “[t]he
Secretary seems to conclude that ther®idetrimental impact on the surrounding community
simply because the Tribe may tad@mesteps to lessen the damaging effects of the $200 million
casino.” PIs.” Mem. a25. Contrary to the plaintiffsgpparent premisehe IGRA does not
require that new gaming development be completely devoid ofregativeimpacts. Rather,
the IGRArequires the Secretary, in consultation with state, local, and tribal governtoents
detemine that “a gaming establishment on newly acquired lands . . . would not be detrtmenta
the surrounding community.” 25 U.S.C2%19(b)(1)(A). All new commercial developments
are bound to entadlomecosts, buthe Secretarg duty under the IGRA i® determine whether

those costs will be significant enough to be “detrimental to the surrounding comrhi8ety id.
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The plaintiffs’ reading of the IGRA would essentially preclude any newrgaastablishments,
sinceevery gaming establishmeisthighly likely to entailsomenegative impacts on the
surrounding community. Thusjch a crampedeading would have the phrase “detrimental to
the surrounding community” nullify the “overarching intent” of the IGRA, whicls Wi large
part to provide a statutory basis for the operation of gaming by Indian tribes assahe
promoting tribal economic development, self-sufficiency, and strong tribal goeatsarii
Citizens Exposing Truth About Casinos v. Kempthot@2 F.3d 460, 468 (D.C. Cir. 2007)
(quotingTaxpayers of Mich. Against Casinos v. Norté&3 F.3d 852, 865 (D.C. Cir. 2006)).
Although the plaintiffs may take moral umbrage with the goals and purposes of tAgtl®Re
policy grievances are best addressed to the political branchen#tiéd the lawSee
Intervenor’s Opp’n at 21 Plaintiffs may disagree with IGR# pdicies and with [the]
Secretarig ultimate decisions, but policy decisions are not for them or courts to makai¥).
Court has neither the power nor the competencguoite the purposes afuly enacted
legislation See, e.gBadaracco vComnir of Internal Revenueg464 U.S. 386, 398 (1984)
(“Courts are not authorized tewrite a statute because they might deem its effects susceptible
improvement.).

C) Environmental and Economic Impacts

Moving to the plaintiffs’ third concern, the Secretary clearly considéred t
“environmental and economic impacts on Fresno, Marigdsaced and Madera Counties.”
Pls.” Mem. at23. Although the plaintiffs do not elaborate in their briefing what particular
environmental or economic impacts were ignored, the Secretary’s IGRAdeered both
the potential economic impacts on surrounding local governments as well asapotenti
environmental effects of the gaming establishmést.with the potential negative impacts

already discussed, the Secretary considered the possibility that ecorajoercial development
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would put a financial strain on local governments and concluded that any potentiet wopéd
be mitigated by the North Fork Tribe’s agreement to offset the imp&edGRA ROD at 369
70. Once again, the Secretary relied uplom thorough analysis of these costs provided in the
FEIS, which analyzed the development’s potential effects on everything fronsiprowf water
services to law enforcement to telecommunications to sch8els, e.gid. at 370; FEIS at 4.9-
1 to 4.9-32 (analyzing impacts on public serviitem each alternatiye After considering albf
this evidence, the Secretary concluded that, based on the millions of dollars tlthinnoeito
local governments through increased tax revenue and offset payments from theoNofthife,
“the trust acquisition of the [Madera] Site, and the operation of class Il gaherg would not
result in a significant cost increase for either Madera County or theeadjlocal units of
government” and also “would not resultamletrimental impact tthe environment in the area.”
IGRA RODat 369—70. Withoumore elaborationegarding what was missing from this
analysis, the plaintiffs have done nothing to undercut the rationality of the 8g&reecision
with regard to potential economic and environmental impacts.

d) Effects on Local Indian Tribes

The plaintiffs’ argument that the Secretary failed to consider “infringénngon the
tribal sovereignty of other indigenous people, including the North Valley Yokuts and the
Picayune Rancheria” is likewise vague and unelabor&edPls.” Mem. at 23.The plaintif
Picayune Tribe, however, has submitted a separate brief that “address[esjsmrtsmaised”
by the Stand Up plaintiffs’ motionSeePIl. Picayune Rancheria’s Mem. Addressing Issues
Raised by PlIs.” Mot. for Prelim. Inj. (“Picayune Mem.”) at 1, ECF No. PBe Court will
consider the Picayune Tribe’s brief in elaborating upon the Stand Up plaintifishant
regarding “infringement upon. .tribal sovereignty.”SeePls.” Mem. at 23. In its brief, the

Picayune Tribe argudsst that the Secretariarbitrarily accorded a ‘diminished weight’
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standard in considering” potential economic harms to the Picayune BdsPicayune Memat

5. The Picayune Tribe also contends that the Secr&degounted entirely the devastating loss
of revenue that Bayune wouldsuffer from the proposechsino,”id., andthat “[tlhe competitive
harms [were] not taken into account” in the SecresalROD,seeTr. of Oral Argument aB5

(Jan. 25, 2013) (unofficial transcript). Neithetloésearguments, however, ikély to succeed
on the merits.

First, the Picayune Tribgcriticism, that the Secretary “accorded a ‘diminished weight’
standard” to the Picayurigibe's concernsis unavailing.Picayune Mem. at.50nce again, it is
helpful to consult the IGRA and its implementingukagions to clarify the scope of the
Secretarys inquiry. The IGRA’s implementing regulations define “nearby Indian tribe” gs an
tribe within a 25mile radius of the proposed developmee25 C.F.R. § 292.2, but the
Picayune Tribe indisputably falls outside that radiesause its lands are located “approximately
39 miles from the [Madera] Site,” IGRA ROD 310. Therefore, the Secretary was not required
to consider the Picayu@ibe's concerns at all, though the Secretary observed that “the relative
proximity of Picayune’s lands, headquarters, and existing class Il gdagility to the Site has
led me to consider their comments in making my determinatiwh.’Although the Sectary
concluded that the aforementioned considerations “compel[led] [him] to accordisagie to
Picayune’s concerns,” the Secretary also concluded thabsg]lbomments must be accorded
less weight than comments submitted by communities and tribes that fall within thecsedih
‘surrounding community’ Id. The weight accorded to the Picayune Tribe’s comments was
based on the logical premise that “[t|he weight accorded to the comments ©atibécal

governments outside the definition of ‘swnaling community’ will naturally diminish as the
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distance between their jurisdict®and the proposed aféservation gaming site increasesd’
at 371.

Thus, the Picayune Tribe’s contention that “[iJt was improper for the AssiStmetary
to accordanything other than full weight'tohe Tribe's commentsseePicayune Mem. at %s
erroneous because, as the DOI noted when it adopted it§3iRAl regulationsit is rational and
in keeping with congressional intent to accord weight to an entity’s concerreoripon to the
enity’s physicalproximity to the development in questio8ee’3 Fed. Regat29,356-57.
Although the Picayune Tribe is correct that the Secretary concluded thailtbdndd rebutted
the 25mile radius presumptiocontained in the IGRA regulatiorsge25 C.F.R.8 292.2 that
conclusion only meant that the Secretary veagiired to consider the Picayune Tribe’s
commentsat all, not that the Secretary was compelled to afford those comments a weight that
was equal to all other comment§he Secretary, in accord with his regulations, “consider[s]
detrimental impacts on as@by-case basj573 Fed. Regat 29,356 ,andheneed not accord
equal weight to all comments regardless of the commenter’s proximity tooghespd gaming
establishment.

As to the Secretary’s consideration of the financial impact that developmeant of th
Madera 8e would have on the Picayune Triltlee Secretary’s conclusion that “competition
from the [North Fork] Tribe’s proposed gaming facility in an overlapping gamingehe not
sufficient, in and of itself, to conclude that it would result in a detrimemiadct to Picayune”
was supported by the evidence in the record. IGRA ROD at 371. In particular, theiteBI&
“gravity model impact analysis,” performed by a gaming and entertairsoastilting firm
called the Innovation Group, which evaluated tamimpg marketn and around Madera County.

SeeFEIS at 4.7-61. That analysis concluded that Alternative A on the Madera Site esuitd r
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in “a market share decline of approximately 19 percent at [the Picayune Tribetg.Cakin

The analysis also pidected that the development of Alternative A would increase “total gaming
expenditures at venues in the immediate market area by over $90 millioriMost

importantly, the analysis observed that “[a] 19% revenue decline is . . . commdiplace
incumbents in expanding gaming markets,” and “even in the worst case, should imandett S
competing facilities decline by the above percentages, all of the facilitiespaetes to remain
open and to continue to generate sustainable profits for their tribal owiherat’4.7-61 to 62.

In sum, the Innovation Group’s analysis concluded that permitting a class Ihgami
establishment on the Madera Site would result in the Picayune Tribe havinjea shaa of a
larger gaming pie, and that the net econoefiiectof the North Fork Tribe’s entry into the
marketwould be that “the impact on the viability of operations” fritva Picayune Tribe’s
resultingmarketshare decline “is not one that jeopardizes the casino’s ability to remain open.”
Id. at 4.7-61. From this economic analysis, the Secretary was likely rational in cogdhuati
such competition would not be significantly detrimemtethe Picayune TribeFurthermore, the
gaming compact between the North Fork Tribe and the State of CaliforniceretiigrNorth
Fork Tribe to payhe Picayune Tribevhat will likely amount to millions of dollars each year
until 2020 “[tjo mitigate the potential economic impact of the Tribe’s proposedrgami
Facility.” SeeTribal-State Compact Betwedhe State of California and the North Fork
Rancheria bMono Indians of California (“North Fork Compac#) 15-16 (Aug. 30, 2012),

available athttp://gov.ca.gov/docs/Final_Compact_North_Fork.pdf*

% These payments would, until gaming commences on the Madera Site, bevghjeairount that the Picayune
Tribe is obligated to pay to California under its own gaming compact (Uf6® #0perquarte). SeeNorth Fork
Compactat 15 After gaming commences, these payments would be equal to betweeari®&% of the North
Fork Tribe’snet gaming profits.ld. at16. The compact also provides, however, that these mitigation obligations
shall be terminated if the Picayune Tribe “pursues in anyordipances, in whole or in padijrectly or indirectly,
any lobbying, administrative, legdlidicial, or other challenge to the Secretary’s decision to accept th&365
Parcel in trust for the Tribe.ld. at 17.
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Although the Picayune Tribe clearly disagrees with the predictive anafytbis
Innovation Group and believes that development of the Madera Site will be “devgistatihe
Picayune Tribe’s operationseePicayune Mem. at 1, 3, 5-6, the Picayune Tribe offers no
concrete alternative analysis of Alternative A’s economic impaetswould suggest that a
gaming complex on the Madera Site would impair the Picayune Tribe’s abilegyntaim
profitable and sel&ufficient. The IGRA was intended to allow Indian tribes like the North Fork
“to engage in gaming on par with other trifeSitizens Exposing Trutl#92 F.3d at 468, not to
insulate Indian gaming from normal market forces. Therefore, absentidenpee supporting
the prediction that development of the Madera Site would have a destructive compapgct
upon the PicayunTribe, the plaintiffs are unlikely to succeed in arguing that the Seceetary’
analysis of the economic effects on the Picayune Tribe was improper.

4, The Secretary’s Compliance with the NEPA

Finally, the Court will discuss the plaintiffs’ arguments thatSkeretary’s
determinations ran afoul of the requirements contained in the NEPA.

a) Failure to Consider Reasonablédtéynatives

The plaintiffs’ most forceful objection under the NEPA is that the Secrtieg to give
adequate consideration to a reasonable range of alternative sites for thegggrosg
establishment, as required by the NEF3eePIs.” Mem. at 25-2%ee alsat2 U.S.C.

8 4332(2)(C)(iii) (requiring agencies to consider “alternatives to the proposed aciihe
NEPA'’s implementing regations provide that, in considering alternatives, an agency must,
inter alia “[rligorously explore and objectively evaluate all reasonable alteewstand for
alternatives which are eliminated from detailed study, briefly distiessetisons faheir having
been eliminated.” 40 C.F.R. § 1502.14 (a). For those alternamtediminated from detailed

study, the agency must “[d]evote substantial treatment to each alternatise that reviewers
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may evaluate their comparative meritsd’. § 1502.14(b). An alternative is ‘reasonable’ if it is
objectively feasible as well as ‘reasonable in light of the [the agency&itoles.” Theodore
Roosevelt Conservation P’ship v. Salg#61 F.3d 66, 72 (D.C. Cir. 2011) (quoti@gy of
Alexandria v. Slaterl98 F.3d 862, 867 (D.C. Cir. 19993ge alsa!t3 C.F.R. § 46.440)
(defining “reasonable alternatives” as “alternatives that are technically anoh@caily
practical or feasible and meet the purpose and need of the proposed action”).

In this regard, the Secretazgnsideredive alternativesn detait (1) Alternative A was
the full development of the Madera Site, as discussed aboveli€)ative B was “a smaller
scale version of Alternative A, but without hotel or pool componeR&IS at 237;

(3) Alternative C was “a mixedse retail developmentin the Madera Site that “would include
several larger retail outlet stores and smaller storefronts, includingif@bdeverage
establishments,” but would not include any gamidgat 2-45 (4) Alternative D would be
located on the North Fork Rancheria and would “consist of a snsalide-version of Alternative
A, without retail, highlimit gaming, entertainment, hotel, or pool componentk,at 254; and
(5) Alternative E would have been the status quo, or theattion alternative” required to be
considered under NEPA regulations, under which “neither site would be develspedfat 2
67; 40 C.F.R. 8 1502.14(@equiring EIS td'[i]nclude the alternative of no actin

The plaintiffs have two primary claims regarding the Secretary’s consateudt
alternative sites. First, ¢ly argue that the Secretary failed to consider certain sites in detail that
the plaintiffs say wereeasonable and viab#dternatives.SeePls.” Mem. at 26—29In
particular, the plaintiffs focus on a 138re tract of landknown as the “Old Mill sitg¢ which
“housed a working lumber mill between 1941 and 1994.” IGRA ROD at ZB&.plaintiffs

argue that the Old Mill site “is viable as a site for a casino,” and the Secretiargrédyland
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capriciously erred to eliminate it from further consideratisrareasonabla@lternative to the
Madera Site.SeePIs.” Mem. at 26. The plaintiffs observe that although “the Secretary focused
on environmental problems with the site and the purported claim that the site’s owrgnatoul
sell the property for the purpes of developing a casino,” the plaintiffs nevertheless contend that
“[n]Jone of these reasons . was a proper basis for eliminating this alternatioen
consideratiorf Id. at 27.

None of the plaintiffs’ objections, however, are likely to succeed on the meiriss, the
Secretary observed a number of potential environmental problems with developingebeqr
the OIld Mill site, namely, that the soil on the site had been contaminated with variensaglly
harmful compounds such as petroleum hydrocarbons, ashbkestdbased paint, and diesel
fuels. SeelGRA ROD at 292. Although the plaintiffs note that the Secretary concluded that thi
contamination could be remedied through various clgaafforts,seePls.” Mem. at 27, the
Secretary also observed that “fiaential for the presence of unknown contamination related to
past uses on the site remains,” IGRA ROD at 292re importantly, the Secretary observed
that the owners of the Old Mill site “sent two letters to the BIA stating that the sitd woilbe
sold for the development of a casino projedtd” The plaintiffs’ argument that the owner’s
refusal to sell the site for gaming purposes “is insufficient to reject the dgeNMém. at 27,
makes little senseAlthough gaming was not the express purpose of the proposed action, it was
a central focus of the proposed action because it was the use of the land that vii&elyntust
provide the revenue needed to meet the purpose and need of the pee)&RA ROD at B7
(listing purpose and need), and therefore it was likely rational, for all ofdkens stated in the

IGRA ROD, for the Secretary to reject the Old Mill site as a reasonable alternative.
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The plaintiffs also complain that the Secretanproperly rejected the North Fork
Rancheria and other sites closer to the North Fork Tribe’s historic areg.cditend that the
reason for this “was ultimately about windfall profits” to the North Fork TribeePls.” Mem.
at 28-29. They also argue that the Secretary’s analysis on economic impacts wasstecnsi
becausgon the one handjtes near the North Fork Rancheria were rejected because of the
potential economic impact on neighboring tribal gaming operations, while on the othehéand t
Picayune Trile’s economic concerns regarding development on the Madera Site were found to
be insufficient. See id. The plaintiffs’ arguments in this regard are unlikely to lead to success on
the merits because they fail to appreciate that the purpose and need of a proposesh
cornerstone of whether an alternative is reasonaider the NEPA> See, e.g43 C.F.R.

8 46.420 (defining “reasonable alternatives” as “alternatives that are techniahlly an
economically practical or feasible anmgket the purpose and need of the proposed dction
(emphasis added))Thus, itwasrational for the Secretary to reject potential alternativéhey

would not, in the Secretary’s informed judgment, allow for a large enough develapment

provide the North Fork Tribe with revenues that would meet the purpose and need of the
proposediction It wasnot inconsistent witkhisrationale for the Secretary to refuse to

eliminate the Madera Siteecause, although it would meet the purpose and need of the proposed
action, it would have a competitive economic impact on neighboring gaming operaticnsn,|
based upon the partial administrative record currently before the @mu8gecretary appears to
have considered a reasonable range of alternatives and provided a ratioaicésel c

explanation of why eagbotentialalternative was rejected from further consideration.

% The plaintiffs’ argument also does not account for other reasonsmiseghport ofejecting the North Fork
Rancheria and other aby sites, including most notably the fact that the “particulaatjed and steep topography”
would inflate construction costs in that area, leading to the conclusiba tasino development in that area “could
not be successfully financed3eel GRA ROD at 295.
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b) Failure to Take “Hard Look” at Environmental Impacts

The plaintiffs also contend that the Secretary “failed to take a ‘hard lotie anpacts
of the proposed action,” as required by the NEPA. Pls.” Mem. at 30. In this regardjnitiépl
either rehash the same argunsathiey made regarding the Secretary’s consideration of detriment
to the surrounding communitg.g, crime, problem gambl@ impacts on local governments,
environmental impacjssee suprd&art 111.B.3,0r they offer conclusory statements about the
Secretary stack[ing] the deck in favor of the [Madera Sitahd“minimiz[ing] how the
proposed megaasino development will negatively impact water resources, protected species
and associated critical habitat aaid quality and land resources,” Pls.” Mem. at 31. This sort of
cursory, undeveloped argument does not state a colorable claim that an agend,/thielate
NEPA, particularly in this case where the Secretary’s two RODs discussedeatesmththe
exact issues the plaintiffs say wargnimized SeelGRA ROD at 30809 (discussing
environmental impacts); IRA ROD at 39406 (same).

C) Adequate Public &ticipation

The plaintiffs also argue briefly that “the BIA failed to allow adequateqyaation by
the general public” throughout the North Fork Tribe’s application process. Pls.” MI&. a
They argue that the “public hearing facility” was “too small,” that seatmgspeaking
preference was given to the North Fork Tribe and other proponents of the casino demglopm
and that the BIA has “attempted to evade public scrutiny for its unlawful de@igimaking it
difficult for interested parties to review the Secretary’s decisidth.”"None of these arguments
has any likely merit.The public comment period in this case was robust, allowing for hundreds
of written comments as well 491 spoken comments at the public hearigeDefs.” Ex J
(listing all public comments) Written comments came from a variety of sources, including 62

comments from geernment agencies, 21 comments from businesses angbremmental
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agencies, 109 comments from individuals, and even 39 comments that were accepted after the
close of the comment perio&ee id.Most notably, although the plaintiffs claim that fheblic
hearing was biased, the record demonstrates that the plaintiffs accountwmcdfdesrspoken
comments, while the North Fork Tribe accounted for only tw&lv8ee idat 7-10. The

plaintiffs’ contention about the availability of the IRA RORdwise appears unsupported. It
appears that the IRA ROD has been made available to the public via the website dextbated t
North Fork casino development, http://northforkeis.coifiat site contains all of the relevant
documents related to ti8ecretary’s decision to take the Madera Site into,thusiuding the

DEIS, FEIS Federal Registenotices, and thElRA ROD. From all of this, it appears clear that
the plaintiffs “had a substantial opportunity to comment on the proposals before they were
approved.” Natural Res. Def. Council v. Kempthor®25 F. Supp. 2d 115, 121 (D.D.C. 2007).

d) Conflict of Interest

Finally, the plaintiffs argue that the Secretary violated the NEPA by having the FEIS
“prepared in violation of the conflict of interest provisions of 40 C.F.R. § 1506.5.” Pls.” Mem. at
30. The cited provision provides that “any [EIS] prepared pursuant to the requirenm&iis Avf
shall be prepared directly by or by a contractor seldnyede lead agency,” and “[i]t is the
intent of these regations that the contractor be chosen solely by the lead agenty avoid
any conflict of interest.” 40 C.F.R. 8§ 1506.5(d)he regulation goes on to requtteat
“[c]ontractors shall execute a disclosure statement prepared by the lead agepegifying
that they have no financial or other interest in the outcome of the projdctThe plaintiffs’
objection stems from the fact ththe contractor that prepared the FEIS in this-easérm

called Analytical Environmental Services (“AES*wasretained by the North Fork Tribe to

% Theseventeertomments included three comments fr@presentatives dhe Chukchansi Gold Resort Casino,
which is owned and operated by plaintiff Picayune Tri8eeDefs.’ Ex. J, at 9.
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conduct an environmental assessment prior to the EIS proogdging that AES may have had
a conflict of interesénd a plain motive or incentive to please its tribal client

The Court is satisfigchoweverthat the plaintiffsare unlikely to succeed on the merits of
their conflictof-interest argumentgarding AES’s involvement in the preparation of the EIS for
the Madera SiteFirst, theNorth Fork Tribe, AES, and the BIA all signed a disclosure
agreement prior to the developmentloé EIS, which statedn compliance with 40 C.F.R.
§ 1506.5(c), that “AES has no financial interest in the results of the environmentaisanalye
BIA'’s decision regarding the approvals for the project” and that “North Fork Raach#rbe
solely respnsible for payment of all AES fees.” Defs.” Ex. L, at 1, ECF No. 30-12. Seduwnd, t
D.C. Circuit has held that “there is no cause to invalidate [an] EIS” unles®&famin the
selection of the contractor. . compromise[d] the objectivity and integrity of tAEPA process,”
which requires demonstrating “substantive flaws in the EIS its@fitys. Against Runway
Expansion, Inc. v. FA/55 F.3d 678, 686—87 (D.C. Cir. 2004) (internal quotation marks
omitted) As discussed above, the Court has concluded that none of the purportedtisbst
flaws identified by the plaintiffare likely to succeedon the merits, and therefore, the plaintiffs
have failed to demonstrate any likely prejudice that could have resulted fremoam the
selection of AES sathe contractor in this case. Thus, the Court need not determine whether the
DOl erred in selecting AES in the first placee idat 686 (concluding that, without any
showingof “substantive flawsin the EIS, “[w]e need not determirniee [agencls] precise role
in [the contractos] selectioi).

*
As the foregoing discussion establishes, the Court concludes that the plaintiffeohave

established a likelihood of success on the merits of any ofdlagins against the defendants.
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Nevertheless, in keeping with the traditional “sliding scale” considerafitme preliminary
injunction factors, the Court will proceed to analyze the likelihood of irrepahaloie, the
balance of harms, and the publiterest in determining whether to grant the plaintiffs’ request
for preliminary injunctive relief.

C. IrreparableHarm

Although the plaintiffs’ failure to establish a likelihood of success on the meziths
heavily in the preliminary injunction calculus, “[p]erhaps the single most irapoprerequisite
for the issuance of a preliminary injunction is a demonstration that if it is noedrtme
applicant is likely to suffer irreparable harm before a decision on the merite ¢andered.”
11A CHARLESALAN WRIGHT, et al, FEDERAL PRACTICE & PROCEDURES 29481.1 (3d ed. 2012).
The D.C. Circuit “has set a high standard for irreparable injuBhéaplaincy of Full Gospel
Churches v. Englanadi54 F.3d 290, 297 (D.C. Cir. 2006). “The moving party must shosv ‘t
injury complained of is of sudmminencehat there is a clear and present need for equitable
relief to prevent irreparable harm.1d. (quotingWis.Gas Co. v. FERC758 F.2d 669, 674
(D.C. Cir. 1985) (per curiam))Additionally, as the termifreparable injury” implies, “the
injury must be beyond remediationld.

In this case, the plaintiffs contend that they are likely to suffer irrepanabhe if the fee
to-trust transfer is not enjoined because “[i]t is unclear whether a transferust ca be
reversed,” thereby rendering inevitable the irreparable harm associgtetievconstruction and
operation of the casino complexd, environmental and aesthetic changes to the land and
surrounding community)SeePIs.” Mem. at 35-38. Additiongil the plaintiff raise¢he concern
thatthe Court may lack jurisdiction to enjoin construction or gaming activities on the Mader

Site once the land is transferred into trust because the North Fork Tribe willdlsble to
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“claim that any suit to enjoithe development othe [Madera Site] or to reverse the trust
acquisition is barred by tribal sovereign immunityd. at 39 see alsdlr. of Oral Argument at
22 (unofficial transcript)counsel for Stand Uplaintiffs stating that “we bedve most of the
harms are to the plaintiffs’ ability to fully adjudicate this caselhus, there are two potential
irreparable injuries that could, according to the plaintiffs, occur if the Courtradesjoin the
transfer before it isonsummated on February 1, 2013: tfiB loss of any available remedy to
prevent the physical alteration of the Madera Site-prasisfer and (2)actual physical alteration
of the Madera Sité’

The Court willfirst address the plaintiffsoncernwith the potentiafinability of the
Court to remedy this [feto-trusttransfer] down the road.” Tr. of Oral Argument at 22
(unofficial transcript). Following the Supreme Court’s decisiorHatchak there remains a level
of uncertainty regarding how courts are to approach challenges to the tranafef iotd trust
under the IRA.The PatchakCourt suggested, without holding, that courts would retain
jurisdiction to vacate a trust transfer after it@summatedSee Patchakl32 S. Ct. at 2204,
2212 (pemitting petitionerplaintiff's posttrustiransferAPA claim to proceed where “the suit
now effectively seeks tdivestthe Federal Government of title to tHedian trust] land”

(emphasis addgd This conclusion makes sense becaase¢hePatchakCourt held, the

%" The plaintiffs also argue that they “are entitled to an order mandatindnéhgetretary adhere to his regulations
and stay the trust transfer during the pendency of this c&de.”Replyat 2 This argument is based on the
Secretary’s refusal to comply WiDOI'’s stated policy to setay the trust transfer upon timely initiation of
litigation challenging the validity of the fete-trust determinationSeesupraBIA HANDBOOK at 15 Specifically,
the plaintiffs contend that “25 C.F.R181.12(b) imposes a natiscretionary duty the Secretary is required to
follow and which the Court may order him to folloas an alternative to entering a preliminary injunctiord. at

7 (emphasis added). Although the Court fully appreciates the plgifitif§tration withthe Secretary’s staunch
refusal to selstay the transfeand permit andjudication of the plaintiffs’ claimbased upon the full administrative
record the plaintiffs simply have no basis to contend that the Court can oed8ethetary to stay the tsdar “as

an alternative to entering a preliminary injunctiohd. The plaintiffs did not raise the Secretarggdusal to sek
stay in theirComplaint, and they have not filed a motion for injunctive relrefependent of a preliminary
injunction, thatis based on the Secretary’s refusal to-s&dfy. SeeFeD. R. Civ. P.7(b) (“A request for a court order
must be made by motion.”). Therefore, the Court will not consiaepltintiffs’ request for injunctive relief based
solely on the Secretary’s refal to seHstay.
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government can no longer avoid such post-transfer relief on the ground of sovereign immunity
see idat 2212 and the IRA makes clear that the title to all lands held in trushahe iname of
the United Statesee25 U.S.C. § 465Therefore, the Court sees no cognizabletlimits
jurisdiction that would preclude a futuoeder vacating the trust transfarthis casefterthe
transferhas already been madalso, for what it is worth, the government hapeatedly
assured the Court, both in its briefs as welitagral argumenthat“the Department of the
Interior will take the land out of trust if ordered to do so by the Court.” Defs.” Opi39.at
Furthermore, although tribal sovereign immunity might in some circumstaneesnt a
court from enjoiningribal actiities on lands held in trust for an Indian tribe, the North Fork
Tribe has provided an explicit waiver of its sovereign immunity as it relates to the ahathes
instant action. According to the North Fork Tribe, it “understands that the limérenof
sovereign immunity effected by its intervention would make it subject to any pentna
injunctive relief that might be entered by the Caurt including relief that would prevent or
limit activities on the property or require the United Statesatasfer the land out of trust.”
Intervenor’s Opp’n at 3%ee alsalr. of Oral Argument at 1@unofficial transcriptgovernment
counsel stating that North Fork Tribe “are going into this with their eyés apen”). The
plaintiffs are perhaps justified in their conceros,a general levebecause “[a]ny waiver of a
tribe’s sovereign immunity, whether by Congress or by the tribe itsafin@ be implied but
must be unequivocally expressedCherokee Nation of Okla. v. Babbittl7 F.3d 1489, 1498
(D.C. Cir. 1997). Even so, the North Fork Tribe’s waiver of immunity in this case, although
somewhat limited, has been unequivocally expressed and would, &ynts £xtend to any
future order of this Court that the Tribe cease construction or gaming activittee land.See

Intervenors Oppn at 39 (waiving sovereign immunity &s“any permanent injunctive relief
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that might be entered by the Court including relief that would prevent or limit activities on
the property or require the United States to transfer the land out of trust” (esrgudicesd).
Thus, the plaintiffs have not demonstrated a likelihood that they will be deprived foftarey
remedies to enjoin the fde-trust decisio or any construction or gangractivities on the trust
land absent preliminary injunctive reli&f

Similarly, the plaintiffs have also not demonstrated a likelihood that any tangible
alteration to the Madera Site will take place if no preliminary injueatelief is grantedThe
plaintiffs focus heavily upon what the North Fork Tribe will haveahdity to do once the land
is transferred.See, e.g.Pls.” Mem. at 38 (“If the Secretary is allowed to take the land into trust,
the Tribemayimmediately legin offering gambling or begin construction.” (emphasis added));
id. at 40 (“Here, the Tribe hdall authority and poweto commence development and
construction of the casino immediatelfger the feeo-trust transfer occurs. ..” (emphasis
added)); Pls.” Replat 20(“Once the [Madera Site] goes into trust, the Tribe will heweereign
authorityto alter the land . ..” (emphasis added))Yet, the Supreme Court has clearly held that
“[i]ssuing a preliminary injunction based only on a possibility of irreparaldie &inconsistent
with our characterization of injunctive relief as an extraordinary remedyrtay only be
awarded upon a clear showing that the plaintiff is entitledc¢h selief.” Winter, 555 U.S. at 22.
The North Fork Tribe has also represented numerous times that, once the traosfgiéteda

number of steps will need to be takeefore any actual construction or gaming activities can

% The Court’s conclusion that it would have jurisdiction to vacate a traoifrust land or to enjoin the North Fork
Tribe from engaging in construction or gaming activities on the kéafite does not preclude the possibility that, in
the event the government is ordered to take the Madera Site out oheugbyvernment may have to contend with
legal claims against it by third parties, including, for example, claiyrthie North Fork Tribe for interference with
their right to the begficial use of the Madera Site or a breach of the government’s fiduciarg dsteetrustee of the
land. See, e.gHydaburg Ceop Ass’'n v. United State867 F.2d 64, 68 (Ct. Cl. 1981) (“[T]he ‘trust’ established by
section 5 othe[IRA] imposes. . .a duty on the United States to hold the acquired Indian lands so as to prevent
continuel alienation.”);Chase v. McMaster$73 F.2d 1011, 10319 (8th Cir. 1978) (recognizing Indian’s “right
under [25 U.S.C.] 865 to enjoy the beneficial @®f land held in trust” and holding that Indian could state claim
for infringement of tharight under 42 U.S.C. §983)
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feasibly begin.See, e.g.Intervenor’'s Opp’n at 37 (“Under the most optimistic assumptions, the
Tribe could not begin actual operation of a casino for many montlts.&x, 38 (“[T]here are
many steps to be taken after the lamthken into trust but before construction could begin.”).
The plaintiffs have offered nothing more than speculation and mere possibility téhebut
Tribe’s representations in this regard.

As a result, the Court concludes that the plaintiffs have failed to demondlikaighaod
of irreparable harm that would occur absent preliminary injunctive rdlegpite the plaintiffs’
insufficient showing of irreparable harm, the Caannindfulthat, once the transfer occurs, the
likelihood of irreparable harm will increase as this litigation continues. Tdrerehe Court will
require during the pendency of this case, that the North Fork Tribe provide notice to the parties
andthe Court at leas120 days prior to any physical alteration of the land at the MaderaTsite.
be clear, “physical alteration” inclug@nything that could reasonably be considered construction
activities, the breaking of any ground at the site, or the destruction ofraotuges that
presently exist on the land.

D. Balance of Har ms

Having concluded that the plaintiffs have demonstrated neither a likelihood ofsooces
the merits of their claims nor a likelihood of irreparable harm absent injunctivi tiedie€Court
is persuaded that the grant of preliminary injunctive relief would be unwarrgaésdDavis
571 F.3d at 1295 (“Because the [plaintiffs] have failed to demonstrate either a sabstant
likelihood of success on the meritsroeparable harm, we affirm the thist court’s denial of a
preliminary injunction.”). Nevertheless, the Court will also consider the other sliomprary
injunction factors—the balance of harms and the public interdstt the Court run afoul of the

D.C. Circuit’s admonition that district courts “consider meaningfully [all of]grediminary
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injunction factors.” See Gordon632 F.3dat 725;see also Winteh55 U.S. at 26 (“Despite the
importance of assessing the balance of equities and the public interestnmrdetewhether to
grant a preliminary injunction, the District Court addressed these considerationkyia cursory
fashion.”).

As already discussed above, little if any harm would inure to the plaintiffs if no
preliminary injunctive relief were granted-his conclusion is buttressed by the Court’s directive
that the North Fork Tribe provide 120 days’ notice before any physical alterationMatiera
Site. Absent a preliminary injunction, the transfer of the trust leiti®ccuron February 1,
2013, and the North Forkribe will continue on its odyssey to make its langaited gaming
complex a reality. Yetione of thaangible harms identified by the plaintiffs.§, traffic
congestion, increased crime, problem gambling, environmental effects) would belydikely
to occur for some time. Indeed, the plaintiffs would have four months’ notice beforacdmy s
harms ever commenced, which would provide ample opportunity for them to renew thest reque
for preliminary injunctive relief if this case is still pending.

Onthe other side of thecale the intervenor-defendahtorth Fork Tribe will be at least
incrementally harmed by the grant of preliminary injunctive relief. As rebaitéhe Tribe’s
briefing, the North Fork people are in “dire economic straits” with higher ah%%
unemploymat rate, and any preliminary injunctive relief would bring to a screedratighe
process othe Tribeobtaining the economic benefits contemplated by the IGR&e
Intervenor’s Opp’n at 42—-43. Comparitige relativeangibleharm that would be imposed upon
the North Fork Tribe if a preliminary injunction were granted with the purehbsyic injury
suffered by the plaintiffs i& preliminary injunction wer@ot granted, the Court concludes that

the balance of equities tipsfavor of not granting a preliminary injunction.
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E. Public I nterest

Finally, the Court must also consider whether the granting of an injunction would be in
the public interestFirst, in evaluating the public interest, it is important to observe that the
government defendants have compelled the Court to consider the méhnigsSdcretary’s
“extraordinary assertion of powefwhich was over seveyears in the making, on a le$gn
full administrative record. This clearly puts the plaintiffs and the Court saaintage in
evaluating the potential merits of the plaintiffs’ arguments, particularly iratteedf a statute
(the IGRA) that expressly disfavors the type of r@i$ervation Indian gaming that will result if
the Secretary’s determinations atgématelyupheld. See25 U.S.C. § 2719(a) (prohibiting off-
reservation gaming on lands acquired in tafstr October 7, 1988 unless certain exceptions
are satisfied)see alsdGRA ROD at 367 (noting “the intent of Congress, which favors tribal
gaming on existig and former reservations, and on lands acquired in trust prior to October 17,
1998"). Thus, the litigation strategy of the government defendants, in refusing stagétir a
period sufficient to afford submission and consideration of the full admativs record,
disserves the public interest.

Neverthelessabsent a demonstrated likelihood that the Secretary has acted improperly in
transferring the Madera Site into trust for the purpose of developing a gar@htsésnent,
enjoining that agency action would not be in the public interest. Since the agenoyis actre
ostensibly in furtherance of Congress’ judgment that Indian tribes must, in apfgopri
circumstances, be given the opportunity to pursue economiswgétiiency and strong tribal
government through gaming, the Court would be remiss to stand in the way absent a showing

that the agency has acted in likely contravention of its statutory respaiesibill herefore, the

2 SeeTranscript of Oral Argument at 36arcieri, 555 U.S. 379 (No. 0326), available at
http://www.supremecourt.gov/oral_arguments/argument_trang0igg26.pdf
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Court concludes that, on balance, the public interest would not be served by a grant of
preliminary injunctive relief.
V. CONCLUSION

As the foregoing discussion makes plain, all four of the preliminary injuncticorsact
weigh against the granting of a preliminary injunction in this case. Therefia Court will
deny theplaintiffs’ motion for preliminary injunction. Additionally, for the reasons discussed
above, the Court will deny the government defendants’ motion to transfer venue.

An appropriate Order accompanies this Memorandum Opinion.

Date: January2 2013

s/ {5'/)/),,},, //\/ ////;//// )
BERYL A. HOWELL
United States District Judge
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