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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

DARIN JONES, )
)

Plaintiff, )

)

V. ) Civil Action No. 1:13-8 (RMC)

)

U.S. DEPARTMENT OF JUSTICE, et )
al., )
)

)

Defendants. )

)

OPINION

Plaintiff Darin Jones, whpresentlyproceed$ro se brings this action against
Defendantd).S. Department of Justi¢®OJ)and the Federal Bureau of Investigat{6iBl),
seeking damages pursuant to Title VII of the Civil Rights Act of 1964, 42 U.S.C. 88 @000e
seq, for retaliation and gendand agadiscrimimation. Before the Court is Defendants’ Motion
to Dismiss or in the Alternative for Summary Judgméfit Jones’ Motion to Amend Complaint
to Add Race DiscriminatigrMr. Jones’ Surreply, which the Court construes as a Motion for
Default Judgment, and Defendants’ Motion to Strike Mr. Jones’ Surr&alythe reasns
below, the motiorio dismiss or for summary judgmewiil be granted andhe motion to strike
will be denied. Mr. Jones’ motions will be denied.

. FACTS

Starting in August 2011, Mr. Jones was employed by FBI as a Supervisory
Contract Specialisind was assigned woork atDOJ. Compl. [Dkt. 1] T 11; Anser [Dkt. 3]

1 11. Mr. Jones believed that he was promised a financial inceravgaymatch based on a

private sectojob offe—to come work folFBI. SeeMot. to Dismiss oFFor Summ. J[Dkt. 21]
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(Defs.Mot.), Report of Counseling [Dkt. 21-1] at After he had already begun working for
FBI, however, Mr. Jones was inform#tht he was not entitled to matching pag. In July
2012, Mr. Jones complainedi race, sex, and agikscriminationbased on the denial afatching
payandretaliation fo pursuing thenatching payssue Id. at 23. Mr. Jones filed a formal
equal employment opportunity (EEO) complaint on August 15, 28lEjingrace, sexandage
discrimination and reprisal due E®BI’s failure tomatch payandFBI’'s denial ofhis application
for student-loan repaymeassistance SeeDefs. Mot., Formal EEO Complaint [Dkt. 22] at -
2. By letter datedAugust 22, 2012, one week before the end of Mr. Jones’ probationary period,
DOJ notified Mr. Jonethat his employma would be terminated effective August 24, 2642
failure to meet FBI suitability standardkl., Termination LetterDkt. 21-3]. Apparently, the
letter dated August 22015 was given to Mr. Jones on August 24, 2b@btermination date.
SeeOpp. b Def. Statement of Fact®Bkt. 27-1] at 2*

Mr. Jones appeatl his termination tthe Merit Sysems Protection Board
(MSPB)on September 20, 20,1&lleging that he wagrminated “because of eith€t) the filing
of an EEO Complaint in August 2012; or (2) disclosures that were protected under wivistebl
protection.” Defs.Mot., MSPB Form 185 [Dkt. 22 at 3(MSPB Appeal) BeforeMSPB, Mr.
Jonesarguedhat (1) hewas entitled to appeal his termination to MSPB because his prior
military service qualified him as prefererekgible and (2his prior federal service with another
agency meant that he was not a probationary employe¢hanefore had appeal rigetasa

regularemployee.SeeCompl., Ex. 1 (MSPB Initial Decision) at 2.

1 Mr. Jones states that he “had no knowledge whatsoever of the existence of thimftenini
letter until it was given tbim on August 24, 2012.” Oppo Def. Statement of Facts at 2. The
dateon whichMr. Jones received the termination letter is not material to this Opinion.



MSPB dismissed Mr. Jones’ appeal for lack of jurisdiction on December 6, 2012.
Id. at 1, 2 (“Employees of the FBI who are not preferegligble do not have the right to appeal
adverse actions to the Bodjd MSPB concluded that the dates of Mr. Jongs'vice in the
Navy did not qualify him as prefereneégible to appeal hidischarge to MSPBId. at 4.
MSPBs Initial Decisionspecifiedthat it was an “initial decision” &t would “become final on

January 10, 2013 unless a petition for review is filed by that datéd” at 4 (emphasis in

original). FurtherMSPBs Initial Decisionclearly directedhat Mr. Jones could ask for Board
review of the Initial Decision by filig a petition for review or could seek judicial review of the
Board’sFinal Decision by filing a petition with the United States Court of Appeals for the
Federal Circuit.Id. at 5, 8.

In response to Mr. Jones’ August 2(H@&mal EEO ComplaingBlI's Office of
Equal Employment Opportunity Affair&Bl OEEOA) notified Mr. Jonedy letter dated
December 7, 201that it would investigate his race, sexd age claims regarding the denial of
matchingpayand hisrace, sex, agand retaliation claimsegarding theejectionof his student
loan repayment applicatioreeDefs. Mot., CEEOA Letter [Dkt.21-5]at1-2. FBI OEEOA
rejected Mr. Jonesktaliation claimbased orthe failure to match privateector pay because
had alleged he was retaliateghanst due to comments madeaidanuary 2012 meeg with
supervisors and others, which does not constitute EEO-protected adtivitgy letterto FBI
OEEOAdatedDecember 21, 2012, Mr. Jones’ counsel tried to add a étaichscriminatory

dischargeo hisFormal EEO ComplaintSegid., Jones Ltr. [Dkt. 21-6&t 1



Mr. Jonediled this lawsuiton January 4, 2013Jlegingretaliation and
discrimination on the basis of gender and iagéolation of Title VIl. Compl. 1 19-3%.
Defendants filed an Answer toalComplaint on April 18, 2013 arasserted thaffirmative
defensethat Mr. Jones failed to state a claim upon which relief mayréeted and that Head
failed toexhaust his administrative remedi€&eeAnswer at 1. The Court held an initial
scheduling conference on May 5, 2013 and set a fact-discovery deadline of DebeRUdsS,
which was extended until December 31, 2818eeScheduling Order [Dkt. 6]; Minute Order
10/24/13; Minute Order 6/10/14; Minute Order 9/29/14.

On October 28, 2013/SPBaffirmed itsinitial Decision dismissing Mr. Jones’
appeal for lack of jurisdictionSeeOpp’n at 3 n. 3. Mr. Jones appealed MSPB’s decision to the
U.S. Court of Appeals for the Federal Circuit, which affirnésiPB on March 18, 2015See
Jones v. MSPBNo. 2014-3050 (Fed. Cir. March 18, 201®h’'g denied(April 8, 2015).

By letter dated April 4, 2013, FBI OEEOA advised Mr. Jonesitlauld not
amend hig~ormalEEO Complaint to add a clairbased on his discharpecause he had already
filed suitherealleging the same clainSeeDefs. Mot., OEEQA Ltr. [Dkt. 21-7]at 1

On April 15, 2014, Mr. Jones moved to amergl@omplaint to add a claim for
“termination based on ageSeeMot. to Amend [Dkt. 13] at 2. Defendants did not oppose and

the Court grantethe motion SeeMinute Order 5/9/14.

2 At that time and until March 31, 201¥r. Jones was represented by counsel. He is currently
proceedingpro se SeeMot. to Withdraw as Att'y [Dkt. 12]. Mr. Jones is licensed to practice
law in both Florida and the District of Columbia, but stéited he has not practiced law since
being admitted to either BaGeeMot. to Amend [Dkt. 13] at 1 n.1.

3 0On October 8, 2013, the case was temporarily stayed due to the unanticipated lemgth of th
lapse of government appropriatiorSeeMinute Order 10/2/13; Minute Order 10/8/13.
Discovery has been staysithce October 22, 2014 pending briefing and resolution of
Defendantsimotion to dismiss ofor summary judgmentSeeOrder [Dkt. 25].
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Defendants filed their motion to dismigsfor summary judgment on October 10,
2014. SeeDefs.Mot. In addition, currently pending before the Court are Mr. Jones’ motion to
amend his complaint to add a claim for race discrimination, Mr. Jbmeshotions tacompel
production of documents, Mr. Jones’ Surreply, which the Court construes as a Motion for
Default Judgment, and Defendants’ Motion to Strike Mr. JoneseBly. SeeMot. to Amend
Complaint [Dkt. 16];Mots. to Compel [Dkts. 17 and 19]; Response to Defendants’ Reply [Dkt.
29] (Default Mot.); Mot. to Strike [Dkt. 30].

II. LEGAL STANDARD

Defendants styled themotion as a Motion to Dismiss or for Summary Judgment.
Because Defendants halteady filed an Answer to Mr. Jones’ ComplaggeAns. [Dkt. 3], a
motion to dismiss under Fed. R. Civ. P. 12(b)(6) is untim8lgeFed. R. Civ. P. 12(b) (“A
motion asseimg any of these defenses must be made before pleading if a responsive pleading is
allowed.”). “[C]ourts routinely treat motions to dismiss that are filed after a responigiadipg
has been made as a motion for judgment on the pleadihgadley v. Napolitandg77 F. Supp.
2d 261, 263 (D.D.C. 2010).

However, the Court finds th&tefendantsmotion should be construed as a
motion for summary judgment. FBI attached various exhibits, inauafifidavits, to its motion,
someof which are not referenced the Complaint and are therefore outside the scope of the
pleadings. The Court has considered these materials in ruling on Defendants’ motion.

UnderFederal Rulef Civil Procedure 56summary judgment shall be granted “if
the movant shows that there is no genuine dispute as to any material fact and titasnova
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(&prd Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 247 (1986). On summary judgment, the burden on a moving party



who does not bear the ultimate burden of proof may be satisfied by making a shawihgt
is an absence of evidence to support the nonmoving party’s Catagex Corp. v. Catretd77
U.S. 317, 325 (1986). In ruling omaotion for summary judgment, a distrcourt must draw
all justifiable inferences in the nonmoving party’s favAnderson477 U.S. at 255. A
nonmoving party, however, must establish more than “the mere existence of msdintil
evidence” in support of its positiorid. at 252. In addition, the nonmoving party may not rely
solely on allegations or conclusory stateme@seene v. Dalton164 F.3d 671, 675 (D.C. Cir.
1999).
[l . ANALYSIS

Thefirst problemin this cases that Mr. Jones admittedly filed his complaint
before he had inal MSPB decision The second problem is that Mr. Jones never raised his
claims of discrimination due to race, age, or gender to MSPB before bringmddtikis Court.
Therefore, Mr. Jonelsas not exhausted his administrative remedies with respanytof his
claimsand the Court will dismiss his Complainithout prejudice.Because Defendantisnely
answered the Complaint, the Court will deny Mr. Jones’ motion for default judgment.

A. Mr. Jones Failed to Exhaist His Administrative Remedies

Before bmging suit under Title VIl in federal court, a federal employee must
exhaust his administrative remedie€3e Butler v. West64 F.3d 634, 638 (D.C. Cir. 1999).
“Exhaustion is required in order to give federal agencies an opportunity to handiesmatt
internally whenever possible and to ensure that the federal courts are burdgneldemn!|

reasonably necessaryBrown v. Marsh777 F.2d 8, 14 (D.C. Cir. 1985).



Failure to exhaust is not a jurisdictional bar to bringing suit under Titlé Béke
Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 199Byown v. Marsh777 F.2d 8, 14
(D.C. Cir. 1985) (“Exhaustion under Title VII, like other procedural devices, should never be
allowed to become so formidable a demand that it obscures the aigaesional purpose of
‘rooting out ... every vestige of employment discrimination within the fedexernment.”)
(internal citation omitted). Rather, “untimely exhaustion of administrative remisdies
affirmative defense,” which “the defenddmsars the burden of pleading and provinBdwden
106 F.3d at 437Proctor v. District of Columbia2014 WL 6676232, at *11 (D.D.C. Nov. 25,
2014). If a defendanmeets thaburden, “the plaintiff then bears the burden of pleading and
proving facts supmrting equitable avoidance of the defensBdwden 106 F.3d at 43Proctor,
2014 WL 6676232, at *11. Courts maycuse failure to éxaust administrative remedies under
the equitable doctrines of wadr, estoppel or tollingSeeBowden 106 F.3d at 437.

A claimant must navigateomplex requirements for processing employment
discrimination claims.Generally, an employee must seek relief from the Equal Employment
Opportunity department of his employing agency, as detailed in Section 71He)@il
Rights Act of 1964, 42 U.S.C. 8§ 2000e—-16(lr).certain cases, a federal employee affected by

an adverse employment actji@uch aglischargemay insteadbring any related Title VII claims

4 Defendang citeHooker-Robinson v. Ric€006 WL 2130652 (D.D.C. 2006) aBwe v. U.S.
Dep't of Justice660 F. Supp. 2d 31 (D.D.C. 2009) for support of their argumeoth &ses
treated failure to exhaust as a jurisdictional defé@tte recent trend in this district is to treat
failure to exhaust under Title VIl as a failure to state a claim rather than @sdacjional defect.
See, e.g., Williams-Jones v. Lahp686 F. Supp. 2d 63, 66 (D.D.C. 2008)¢klin v.

McDonald 2015 WL 3544449, at *2 (D.D.C. June 8, 2QF5)pctor, 2014 WL 6676232, at *11.



in connection with an appeaf the adverse employment actimmMSPB. See5 US.C. § 7512,

5 U.S.C. § 7513(d)XChappell v. Chap388 F.3d 1373, 1375 (11th Cir. 2004) (“*Although the
MSPB does not have jurisdiction over discrimination claims that are not related teeadve
actions, it can entertain appeals in ‘miaades.”). MSPB isan independent, quasidicial

federal administrative agency that was established by the Civil ServicenR&ébiof 1978
(CSRA), 5 U.S.C. § 1104t seq.to review civil service decisionssee5 U.S.C. § 7701.
Supplemented by EEOC and MSPB regulationsQ8RA ses forth the statutory framework for
“addressing the procedural path of a mixed ea&e adverse personnel action subject to appeal
to the MSPB coupled with a claim that the action was motivated by discriminaBotiér, 164
F.3d at 637-38citing 5 U.S.C. § 7702). Alaintiff may file a mixedcase complaint with his
agency’s EEO féice or with MSPB, but not bothSee29 C.F.R. § 1614.302(b). “Whichever is
filed first shall be considered an election to proceed in that foriam Anda plaintiff must then
exhaust his remedies in that foru@ee Tolbert v. United Stafesl 6 F.2d 245, 248 (5th Cir.
1990) (holding thiaa federal employee must exhaust chosen avenue of administrative relief prior
to bringing a Title VII action)Williams v. Munoz106 F. Supp. 2d 40, 43 (D.D.C. 2000) (*A
plaintiff is required to exhaust [hig]aims in the forum [Jhe has chosen befolm§j a civil

action.”).

> MSPB only has jurisdiction over certain adverse employment actions afféadiel

employees, such as dischesgsuspensions, and demotioBges U.S.C. § 7512. Probationary
employees are not afforded the full rights ttemiuredemployees have to appeal adverse
employment actions thISPB. See e.g., id.8 4303(e)U.S. Dept. of Justice, I.N.S. v. Fed. Labor
Relations Auth.709 F.2d 724, 728 (D.C. Cir. 1983) (“The substantial protections that Congress
made available only to tenured employees indicate that Congress recognizpdramddof the
inextricable link between the effective operation of the probatipperiod and the agency’s

right to summary termination.”).



Where, as here, a plaintiff first elects to file an appeM$®B, an
Administrative Judge is assigned to the case and “takes evidence and everakedlyfindings
of fact and conclusions of law.Butler, 164 F.3d at 638Within 120 days of the filing of the
mixed-caseappeal, the Board is to “decide both the issue of discrimination and the appealable
action.” 5 U.S.C. § 7702(a)(1An initial decision of arAdministrative Judge “becomes a final
decision if neither party, nor the MSPB on its own motion, séaither review within thirtyfive
days.” Butler, 164 F.3d at 638; 5 C.F.R. § 1201.113. “However, both the complainant and the
agency can petition the full Board to review an initial decision. Should the Boardndeny t
petition for review, the initial decision becomes firssde5 C.F.R. § 1201.113(b); if the Board
grants the petition, its decision is final when issugde5 C.F.R. 8§ 1201.113(¢).Butler, 164
F.3d at 639.A plaintiff may file a civil suit in districcourt within thirty daysafterafinal MSPB
decision. See5 U.S.C. 8§ 7703(b). Alternately, “if the MSPB fails to render a judicially
reviewable decision within 120 days from the filing of a mixed case appeagghewved party
can pursue [his] claim irefleral district court.”Butler, 164 F.3d at 639; 5 U.S.C.
§7702(e)(1)(B).

1. Retaliation Claim

Mr. Jones has not exhausted his administrative remedies with regard to his
retaliation claimbecausehere has been rimal MSPB decisioron thisclaim. Mr. Jones sues
here on the basis of MSPB’s Initial Decision. The D.C. Circuit has explaineifférence
between an MSPHBiitial decision and an MSPfthal decision

While an initial decision can convert to a final decision with either

the passage of itly-five days or the denial of all outstanding

petitions for review, it can also be overturned or modified by the

Board, in which case it will never be reviewable by the courts in its

initial form. Furthermore, throughout the thifiye-day period
following the issuance of an initial decision, the parties can each



petition for another round of review from the BodBahce a decision
becomes final, however, a losing pastynly recourse lies in the
courts

Butler, 164 F.3d at 640 (emphasis adde@hainly, only afinal MSPB decision is judicially
reviewable.Seealso5 C.F.R. § 1201.113 (“Administrative remedies are exhausted when a
decision becomes final in accordance with this sectioM3$PB’s Initial Decision, rendered on
December 6, 2012, would only have become a final decssibject to judicial reviewn
January 10, 2013 if neither party, nor MSPB, sought further review by that date—d#téays
Mr. Jones filed his complaint here on January 4, 28 Butler164 F.3d at 638; 5 C.F.R.
§ 1201.113.Because MSPB's Initial Decisidmad not converted tofaal decisionatthe time
he filed suit here, Mr. Jones did not exhéhistadministrative remediegth respect to his
retaliation claim

Although 5 U.S.C. § 7702(e)(1)(B) may provige alternative avenue to district
court, Mr. Jones cannot avail himselfibf Under 5 U.S.C. § 7702(e)(1)(B claimant can seek
judicial reviewif, “after filing a mixed case appeal with the MSRRQ day<lapse withoutinal
MSPB action.” Butler, 164 F.3d at 643 (emphasis added). Mr. Jones filed his masslappeal
with MSPB on September 20, 2013eeMSPB Appealt 2. Thereforg absent a final MSPB
decision Mr. Jones wouldhavebeen entitled to file suit here on January 18, 2013, but he filed
his Complaintl4 daysearlier Seeid. Mr. Jones has not abided by the fundamental directive
governing exhaustion of administrative remedid$€‘ rule is simple: file in the time allotted
and neither before nor afterTolbet, 916 F.2d at 249.

Mr. Jones concedes that he has fhedewithout afinal MSPB decision.See
Opp’n [Dkt. 27] at 4 n.4 Plaintiff's Complairt was filed six (6) days early” arfélaintiff

admits that his Complaint [Dkt. 1] was filed by his former attorney on January 4, 2013,
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seventeen days before January 21, 20f3Because Mr. Jondailed toexhaustidministrative
remedieshis retaliation claim will be dismissed.
2. Discrimination Claims

Defendants argue that Mr. Jones also failed to exlaa@nsinistrative remedies
with respect to his claims discriminatory discharge on the bases of gender, age, or race
because he never raised them in front of MSPB. For thatrmreBefendants argue that Mr.
Jones’ Motion to Amend Complaint to add a claim for discharge based on race should be denied
as futile andis claims for gender and age discrimination should be dismiSssiDefs. Mot. at
16. The Court agrees.

Mr. Jones appealed his discharge from FBI to MSPB on September 20, 2012,
arguing that he was fired “because of either: (1) the filing of an EEQpfaamhin August 2012
[i.e., retaliation]’ or (2) disclosures that were protected under whistleblower protection.” MSPB
Appeal at 3. Mr. Jones chose MSPB awer EED process for all discrimination clairbghind
his dischargeSee29 C.F.R. § 1614.302(b) (“Whichever is filed first shall be considered an
election to proceed in that forum™plbert 916 F.2d at 248 (holdingdha federal employee
must exhaust chosen avenue of administrative relief prior to bringing a Tiitetdn);
Williams, 106 F. Supp. 2d at 43. Mr. Jones thdampted to amend his Formal EEO Complaint
to add a claim for discriminatory dischargelbiter dated December 21, 2012, three months

after he filed his MSPB appeabeelones Ltr. at . However, lecause he elected to appeal his

® The Court calculates that January 18, 2013 and not January 21, 2013 is 120 days after Mr.
Jones filed his MSPB appeal on September 20, 2012.

" The “filing of an EEO Complaint” is protectd&EO activity for which retaliation is unlawful.
Seed42 U.S.C. § 20008({a).

8 Mr. Jones’ Formal EEO complaint, filed on August 15, 2012—prior to his dischaitgged
race, sex, age and reprisal discrimination arising from the denial of matclyiaggr&jection of
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termination to MSPB first, Mr. Jones elected to pursue all of his claims fogaldermination
in that forum.

Mr. Jones’ MSPB Appeal included only lalegationof retaliatory discharge for
protected EEO activitySee generallMSPB Appeal. His current argument that etld have
added his wrongful termination claims of discrimination based on gender, race eanal laig
MSPB appeal is unavailingseeOpp’n at 5 (emphasis added). The rules for exhaustion are not
expressed in the conditional. Mr. Jones cannot avoid the fact that he failed smyaksems of
gender, race, and age discrimination inN&PB Appeal Accordingly, the Counvill dismiss
his claims for gender and age discrimination and will deny his motion to amend hisa@urnpl
add a claim of race discrimination as fufile.

B. Mr. Jones’ Failure to Exhaust Administrative Remedies idNot Excused

Despite admitting that he &tl suit here too early, Mr. Jones argues that
Defendants havealed to demonstrate that his premature filimap “prejudiced their defense in
any manner or caused an undue burden.” Opp’n at 4. He maintains that “the conduct of the
parties for twentytwo months [between the filing of the Complaint on January 4, 201&and
filing of Defendants’ motion for summary judgment on October 10, 2014] demonstrates a
properly filed Complaint where the administrative remedies were exhdusteat 5. Prejudice

is not an element of provirfgilure to exhausadministrative remediesThe Court construes Mr.

his student loan repayment applicatiddeeFormal EEO Complaint at2. None of these
claims is a subject of the instant suit.

% “[F]utility of amendmentis areasorto deny leave to file an amended complafdrman v.
Davis, 371 U.S. 178, 182 (1962). An amendment is futile if it “could not withstand a motion to
dismiss.” Pietsch v. McKissack & McKissaok77 F. Supp. 2d 325, 328 (D.D.C. 2010). Since
Mr. Jones did not exhaust his race discrimination claim before MSPB, his proposed amendm
would not survivea motion to dismiss
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Jones’ argument as a request that the Court use its equitable discretion ¢éatlesr@egiirement
of administrative exhaustion

The Court recognizes that the parties hexgended resources litigating this suit,
as evidenced by the fact that they hamgaged in discovery for over 15 monthisem June 5,
2013 until October 22, 2014, excluding a temporary stay during the lapse of government
appropriations in October 2013eeMinute Order 10/2/13; Minute Order 10/8/13; Order [Dkt.
25] at 2. Nonetheless, Mr. Jones presenteasornwhy hefiled suit herebefore he had
obtained a fialagencydecisionfrom MSPBon his retaliation claim and/hy henever presented
MSPBwith his otherdiscrimination claims Mr. Jones’ currenpro sestatus provides no basis to
excusehisfailure to exhaust administrative remediesause he/as representdaly counsel
when he filed suit. In addition, the Court notes that Defendants raised failuieatose
administrative remedies as an affirmative defense in their Answeoiiledpril 18, 2013, and
thus did not waive their right to assert the argument na»eA8swer [Dkt. 3] at 1.Mr. Jones
has not met his “burden of pleading and proving facts supporting equitable avoidance of the
defense” of failure to exhaust administrative remedixswden 106 F.3d at 43Proctor, 2014
WL 6676232, at *11.

C. Mr. Jones’ Motion for Default Judgment Will be Denied

Mr. Jones filed a surreplyn which he argues that he is entitlecatefault
judgment beause Defendants failed tionely respand to the January 4, 2013 SummoB&e
Default Mot.at 1 The Court construes Mr. Jones’ surreply as a motion for default judgment.
Defendantsnove to strike the surreplyseeMot. to Strike at 3.

Mr. Jones argues that he is entitled to default judgrinecause Defendants filed

an Answer on April 18, 2013, more than 60 days after the Summons was issued on January 4,
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2013. SeeDefault Mot.at 1. He is incorrect Service was perfected on the United States
Attorneys Office on February 21, 2013¢eMot. to Strike, Attachment,thus, Defendants’
Answer was timely.SeeFed. R. Civ. P. 12(a)(2) (the federal government must file a responsive
pleading within 60 days afteervice of processn the United States attorneyMr. Jones’
motion for default judgment aridefendantsmotion to grike will be denied
IV. CONCLUSION

For the reasons above, the Court will grant Defendants’ Motion to Dismiss or for
Summary Judgment, Dkt. 21, and will deny Mr. Jones’ Motion to Amend Complaint to Add
Race Discrimination, Dkt. 16. The Court will deny Mr. Jones’ motion for default judiyribét.
29, and deny Defendants’ Motion to Strike Plaintiff’'s Surreply, Dkt. Ble Court will dismiss
this casewithout prejudice because Mr. Jones failed to exhaust his administetieglies with

respect to any dfis claims. A memorializng Order accompanies this Opinion.

Date July 1, 2015
/sl
ROSEMARY M. COLLYER
United States District Judge
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