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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BENJAMIN CUNNINGHAM,
Plaintiff,

V. Civil Action No. 13-188 (RMC)

U.S. DEPARTMENT OF JUSTICE, et al.,

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION

Benjamin Cunningham complanof alleged violations of the Freedom of
Information Act, 5 U.S.C. 8§ 55€t seq.and miscondudby federal officers during 2005 search
of hishomein New York Mr. Cunninghamappeargro se Herecertly has filed a slew of
motions,seeDkt. Nos.16, 19, 20, 26, 27, 32, 34, 36, 37, 38, 39, 40, 41, 42, and 44etiato
obtain summary judgment, compel variddsfendantsaand othemon-partiesto produce records
or affidavits, and sanction certaibefendants for perceived wrongdoing. For the reasons
discussed below, the Court will dismiss this case and thenyotions as moot.

I.FACTS

A. Background

Mr. Cunningham s a repeat litigatgrwhich givesthe Court the advantage of
knowing theorigins of his claims Seg e.g, Cunningham v. O’NeillCase No. 1:36QRMC),
2013 WL 378554 0.D.C.July 17, 2013). According to Mr. Cunningham, Deputy Marshals of

the United States Marshal Service (USMS) executedratsearrant aneéntered hisNew York

! In O’Neill, Mr. Cunningham filed a FOIA suit against ten individual federal officials, atoer
whom also are named in the instatdwsuit Because FOIA covers only agencies in the
executive branch of government, 5 U.S8G52(f)(1), thecase waslismissed fordilure to state

a claim. SeeO’Neill, 2013 WL 3753554at*2.
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City residencan 2005. In the process of their search, the Deputy MarslaaldchffedMr.
Cunninghamwhile looking for his fugitive brother Still handcuffedMr. Cunninghantled his

home andran into a buscarrying city transit officercandidates Those officers heldvr.
Cunningham until theDeputy Marshals retrieved andiltimately, released him See
Cunningham vU.S. Congress House Ethics Comi@ivil Case No. 12935RMC) (Compl.

[Dkt. 1]).> Defendants state that no criminal charges were ever filed against any law
enforcement officés) in connection with these events, Am. Mot. for Summ(D&f.’s Mem.)

[Dkt. 24] at 2, a fact Mr. Cunningham does not contest. Mr. Cunningham’s subsequentefforts
be designated a ane victim under the Crime Victims’ Rights Act (CVRA)8 U.S.C. § 3771,
proved unsuccessful. Pl.’s Mot. to Compel, Ex. 1 [Dkt. 7-1] at 27.

Mr. Cunninghamhas brought at leadtrieesuits regarding thesaleged events in
two other jurisdictions In the Southern District of New York, Mr. Cunningham sued the
individual Deputy Marshals and a New York Police Department detdoti\alegedFourth and
Fifth Amendment violationsand in a separate suihe soughta writ of mandamusompelling
the Federal @me Victim Office to provide him crimgictim benefits and counseling, to pay his
medical bills related to injuries he sustaimedhe day his home was searched, and to reimburse
him for cash allegedly taken during the 2005 search of his .hdime forme suit was dismissed
in favor of the defendants on summary judgnmeemd the U.S. Court of Appeals for the Second

Circuit dismissed the ensuing appeal as frivoloBse Cunningham v. McClusk&yvil Action

2 In U.S. Congress House Ethics ComnMr. Cunningham sued U.SRepresentative Jés
Serrano and th&.S. House of Representatives Committee on Ethics. Thewasalismissed
becausecongressional members and committeesirmaraunefrom suit for official dutiesunder
the Speech or Debate Clause of the U.S. ConstitutiBeeCivil Case No. 12935RMC)
(D.D.C. Feb. 14, 2013) (Order [Dkt. 5] at 2-3); U.S. Const. art. I, 8 6.

% For ease of reference, page numbers cited fieéing to Mr. Cunningham’pleadings come
from the pagination inserted by thie&roniccasefiling system.
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No. 0510169DAB), 2011 WL 3478312S.D.N.Y. Aug. 8, 2011) (adopting magistrate judge’s
report and recommendation and determining that qualified immunity barred Mr. Cunnisgham
Fourth Amendment claim anthe availability of a remedy under the Federal Tort Claims Act
(FTCA), 28 U.S.C.881346(b), 267Xt seq.rendered his Fifth Amendment due process claim
non-cognizable)appeal dismisseivil Action No. 11:3597 (2d Cir. Feb. 14, 201Rnandate),
cert. denied 133 S. Ct. 124 (Oct. 1, 2012). The latter suit wiagmmissedas well See
Cunningham v. GillisCivil Action No. 09¢cv-1768 (S.D.NY. Feb. 25, 2009{Order [Dkt. 3])
(finding no factual or legal basis for requiring the Federal Crime Victinc®©tb extend crime
victim benefits to Mr. Cunningham)Before the U.S. Court of Federal Claims, Mr. Cunningham
filed a breach of contract action, claiming tth@among otherghe magistratgudge and district
court judgein McCluskeyhad improperly handled the case and conspired against him. The
Court of Federal Claims dismissed the case for lack of jurisdjctind the Federal Circuit
affirmed. Cunningham v. United StateSivil Action No. 11-330C, 2011 WL 5825147 (Fed. CI.
Nov. 16, 2011)aff'd, 479 F. App’'x 974 (Fed. Cir. 2012).

B. Mr. Cunningham’s FOIA Requests

Mr. Cunningham now has turnedttee Feedom of Information Act (BIA) in an
attempt to locate documentsgmve his claims. In 2012, Mr. Cunninghdited FOIA Requests
Nos. 123595, 124031, 1206853, and 1146. All of these requests pertained eitioethe
2005 search of his honoe the refusal to designabdr. Cunninghama crime victim

1. FOIARequesNo. 12-3595

On July 26, 2012, Mr. Cunningham senE@IA requestto the Department of
Justice’s (DOJ) Executive Office for U.S. Attorneys (EOU®SA8king fora copy of its “written

decision . . . concerning [Mr. Cunningham’s] {m® filed Misconduct Complat” against



Assistant U.S. Attorney (AUSA) Petd. Skinner who defendedJSMS in McCluskey See
Defs! Ex. 9 (Luczynski Decl.) [Dkt. 219] 1 4; Luczynski Decl. Ex. A [Dkt. 21-10]. EOUSA
designatedhe request as FOIAdRuest No. 1:8595and directed the U.S. Attorney’s Office for
the Southern District of New YorfUSAO-SDNY) to perform a search for responsive records.
Luczynski Decl. § 5Defs.” Ex. 11 (Smith Decl.) [Dkt. 211] 5. USAO-SDNY searched the
Legal InformationOffice Network Sysem (LIONS), whichindicates whether a case is open or
closed and whm to contact concerning the identification of responsive records, arféutble
Access to Court Electronic Records (PACERM)ich provides additional case information.
Smith Decl.112, 5. USAGSDNY thensent an email to AUSA David Kennedy, Chief of the
Civil Rights Unit at USAGSDNY, requesting altecordspertaining to Mr. Cunningham. On
October 1, 2012, USAGDNY reviewedcompiled and sentespons/e recorddo EOUSA. Id.

11 56. On October 24, 2012, EOUSA released to Mr. Cunningham 33 pages in full and
withheld four pages under FOIA Exemption (b)(5)Luczynski Decl. 5. EOUSA alsmtified

Mr. Cunningham that its review had located potentially responsive records tjinat@d from
USMS, the DOJ Office of Inspector Gener@IG), the Department of Health and Human
Services(HHS), and the Federal Bureau of Investigation (FBI)t stated that the additional
records had been referred to these entitieschaivould respond dectly to Mr. Cunningham

Id.; Luczynski Decl, Ex. B [Dkt. 21-10]°

* Mr. Cunningham does not challenge this application of the exemption.

®> Mr. Cunninghamdoes notchallengethe responses of DOJ OIG, HHS, or the FBI to FOIA
RequestNo. 123595 With respect tdUJSMS it appearsthat the Anended ©mplaint has
attempted to suelevenindividuals—2fendantsO’Neill, Gillis, Turman, ORourke, Kennedy,
Bober, Ricigliano, Does, Norrisand,an unnamed confidential informant, and Servaifar
alleged deficiencies in the recona®ductionby USMS See infrgp. 7-9.
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2. FOIARequest No. 12-4031

On August 10, 2012, Mr. Cunningham sentaanplaintto the FBI. Luczynski
Decl. § 6. It stated that Marie O’Rourkef the Federal Crime Victims Ombudsman Office,
AUSA Kennedy, and FBI Special Agent (SA) Kristina Norris had “refused to pravieie
written decision concerning [Mr. Cunningham’s] federal crineéim status.” Luczynski Decl,
Ex. C [Dkt. 2:10]. The BBI treated the letter as a FOIA request tordvardedit to EOUSA on
September 26, 2012. On that date, Mr. Cunningham asked EOUSA to expediguest.
Luczynski Decl.  6-7; Luczynski Decl. Ex. D [Dkt. 2:10]. Two weeks later EOUSA
assignednumber 124031 to Mr. Cunningham’s August 10, 2012, complaint letEeDIA
Request No. 1:22031)andinformed Mr. Cunningham that it would not expedite his request but
instead process in the order it was received_uczynski Decl. § 8.uczynski Decl. Ex. E[Dkt.
21-10].

On October 16, 2012, EOUSA directetfSAO-SDNY to perform a searcfor
recordsresponsiveo FOIA Request 12031 Smith Decl. § 4; Smith Decl, Ex. A [Dkt. 21
12]. BecausdJSAO-SDNY recently had performed a seambconnection withiFOIA Request
No. 123595,USAO-SDNY askedonly AUSA Kennedyandits Victim Witness Coordinator to
searchfor recordsconcerning Mr. Cunningham and his status as a federal crime viskaither
AUSA Kennedy northe Victim Witness Coordinatdocated anyrespasive records Smith
Decl. § 7. EOUSA subsequently informed Mr. Cunningham on November 8, 2012, that its
search prtaining to FOIA Request No. 12031 had not revealed any responsive records.
Luczynski Decl. 1 9; Luczynski Decl., Ex. F [Dkt. 21-10].

Mr. Cunningham appealed this resporieethe Office of Information Policy

(OIP), which oversees agency compliance with FOI®@n December 21, 2012, OIP affirmed



EOUSA’s handling and conclusion on FOIA Request No-4031 Luczynski Declf 1012.
It again told Mr. Cunningham that EOUSA “could not locate records responsive t@este
andconcluded that EOUSA’s search was “adequate” and “reasonablieZynski Decl, Ex. |
[Dkt. 21-10].

3. FOIA Request No. 1206853

On December 5, 2012, Mr. Cunninghanote agairto the FBI this time asking
for acopy of his FederalCrime Victim StatusWritten Decision.” Defs.” Ex. 13 (Hardy Decl.)
[Dkt. 21-13] § 5; Hardy Decl, Ex. A [Dkt. 21-:14]. The FBI designated this requésdDIA
RequesiNo. 1206853nJanuary29, 2013 The FBlsearched the indices of its Central Records
System (CRS) for responsive recorasd coordinatedadditional searches by theffice for
Victim AssistancgOVA) and SA Norris Hardy Decl. { 6 17-20; Hardy Decl, Ex. B [Dkt. 21-
14]. CRS isthe FBI's electronic repository for information compiled for law enforagme
purposes as well as administrative, applicant, criminal, persoamelother files. Hardy Decl.
11. Itis accessed via General Indices and an Automated Case Stygierh (ACS), which
consists of Investigative Case Management, Electronic Case File, andrersdhiindex, by
searching for the subjectd. 1 1115.

On February 1, 2013, the FBI informed Mr. Cunningham that it had not located
any records responsive EDIA Request No. 1206853Hardy Decl. § 7Hardy Decl, Ex. C
[Dkt. 21-14]. Mr. Cunningham appealed to OIP on Febru&r013, but OIP closethe case
after Mr. Cunningham filed the instant sugee28 C.F.R. § 16.9(a)(3)See alsdHardy Decl.
8-9; Hardy Decl, Ex. D [Dkt. 21-14]; Hardy Decl. Ex.E [Dkt. 21-14]; Hardy Decl. Ex. F[Dkt.

21-14].



4. FOIA Request No. 13-00146

Mr. Cunningham'’s last FOIA request before this Court wasteghe DOJ’s
Office of Justice Progran{(®JP on January 23, 2013Herequested “all documents [concerning
his status as a federal crime victim] and a copy of [his] Federal Crime Victins SYatiien
Decision.” Defs.” Ex. 15 (Lee Decl.) [Dkt. 21-15] 1 8ee Decl, Ex. A [Dkt. 21-16]. OJP
assignechumber 13-00146 (FOIA Request No. 13-00146) to Mr. Cunningham’s January 23
request andirected theDffice for Victims of Crime (OVC)to conduct a search for responsive
records. Lee Decli1B, 5 Ultimately, bothOJP and OVC conducted searches libedted50
pages of responsivaaterial Lee Declff 58. On March 1, 2013, OJP produced the 50 pages
in full to Mr. Cunningham.Id. 1 9;Lee Decl, Ex. F [Dkt. 21-21]. OJRealizedon May 30,
2013, that it had omitted two responsive documents, consisting of three pages, from its March 1,
2013 production to Mr. Cunningham. It produced these pages in full on June 3] 2@1B3ecl.
1 10,Lee Decl, Ex. G [Dkt. 21-22].

C.The Instant Litigation

Mr. Cunningham seeks to compkeé release of records concerning the decision
to deny him fedettacrime victim status Compl. [Dkt. 1] at 14. Iis initial Complain filed on
February 12, 2013, Mr. Cunningharamed RepresentatiGerrano, DOJ, the FBI affDUSA°®
Id. at 1-:2. He claimedthatRepresentative Serrano and employed3@®@d, the FBI, and EOUSA
“[w]illfully CONCEAL [ED]” records relating to his request for federal crime victim stalts.

at 4.

® Mr. Cunningham named USASDNY, not EOUSA, but the Court has substituted U2
because it is the executiwoffice for allof the Offices of the U.S. Attorneyand is the proper
defendant.



On March 20,2013, Mr. Cunningham filed anmended Complaintseeking $5
million in damages SeeCivil Cover Sheet [Dkt. ] at 2. Renewing hisFOIA requestfor
documents pertaining to the denial of his federal crime victim stéieisrameal eleven
individuals as cdDefendants: (1) Sean R. O’Neill, Chief of the Administrative Appeals Staff at
OIP; (2) John W. Gillis, former Director ddVC:® (3) Kathryn Turman, Program Director of
OVA;? (4) Marie A. O'Rourke (5) AUSA Kennedy; (6) AUSA David V. Bobéf’(7) Deputy
U.S. Marshal Nicholas Ricigliano; (8) orris; (9) Judge Leonard B. Saafithe U.S. District
Court for the SoutherrDistrict of New York (10) an unnamed“Reliable Confidential
Informant”to USMS and (11) CongressmanSerrano.Am. Compl.[Dkt. 6] at 1-3. After Mr.
Cunningham filed suit, the FBI conducted a customary second search, in accordanite® w
policy. Def.'s Mem. at 1A3. The only differences between the searches wereirthifte
second searctihe FBI searched both main files and crofererces and jgelled the entire word
“crime” Hardly Decl.J 19& n.2. Mr. Cunninghanalleges that Deputy Marshal Ricigliano

illegally searched his home and seized his peraadthe individual Defendants violatedhis

” Although the interposition of an amended pleading ordinarily nullifies the origiredipgsee
6 Charles Allen Wrighet al., Federal Practice arferocedure § 1476 (3d ed. 2018¢cause Mr.
Cunningham igpro seand in the interest of justice and judicial econothg, Court will consider
claims in the original Complairdand in the Amended ComplaintSee Sieverding v. Dep'’t of
Justice 693 F. Supp. 2d 93, 101 n.2 (D.D.C. 2010) (addressing claims mpde seplaintiffs’
original and amended complaints in light of the court’s “obligation twstaepro sefilings
liberally’ (quoting Toolasprashad v. Bur. of Prison286 F.3d 576, 583 (D.C. Cir. @R),
denying mot. to amer@lO F. Supp. 2d 149 (D.D.C. 2012)).

& While Mr. Cunningham’s Amended Cotant names John W. Gills as @f@ndant, the Court
agrees with Defendants that he likely meant to namha V. Gillis, who held the relevant job
title. See Def.’s Mem.at 2 n.6.

® Defendants state that Mr. Cunningham erroneously identifies Ms. Turman aglayesrof
OVC. Id.at 2 n.7.

19 Defendants state that AUSA Boheorks for the U.S. Attornefor the District of New Jersey.
Id. at 3 n.9.



rights undethe First, Fifth, and Fougenth Amendment® the U.S. Constitutiorgs well ashis
statutory rights unde€CRVA, by “willfully” destroying documentsoncerning higederal crime
victim status Am. Compl. atl4, 34. He alsodemandghe production of responsive records
maintained B USMS from the individual Defendant&d. at 9

Mr. Cunningham moved for summary judgmentMay 17, 2013.SeePl.’s Mot.
for Summ. J. [Dkt. 16] Defendantopposedn May 29, 2013seeDefs.’ Opp’n [Dkt. 17], and
crossmoved for summary judgment@dismissal of the litigatiomn June 12, 2013SeeDefs.’
Mot. for Summ. J. [Dkt. 21]. The Couentered aFox-Neal Order on June 14, 2013. See
Order [Dkt. 23];see alsdNeal v. Kelly 963 F.2d 453 (D.C. Cir. 1992Fox v. Strickland 837
F.2d 507 (D.C. Cir. 1988). Pursuant to the June 14 Order, Mr. Cunnirfdedinis Opposition
to Defendants’ Motion for @nmaryJudgment on July 11, 201%eePl.’s Opp’n [Dkt. 28].

[I.LEGAL STANDARDS

A. FOIA

FOIA requires federal agencies to release government records to tieeypdo
request, subject to nine listed exceptioBees U.S.C. 8552(b);Wolf v. CIA 473 F.3d 370, 374
(D.C. Cir. 2007). A plaintiff complaining that an agency failed to comptit WOIA must show
that an agency has (ihproperly (2) withheld (3) agency recordPep’t of Justice v. Tax
Analysts 492 U.S. 136, 142 (1989 nited We Stand Aminc. v. IR$359 F.3d 595, 598 (D.C.
Cir. 2004). FOIA authorizes suit only againstiéral agencieand the only remedy it provides
for the improper withholding of records is injunctive religdissinger v. Reporters Comm. for

Freedom of the Presg45 U.S. 136, 150 (19803ee als®b U.S.C.88552(a)(4)(B), 552(f)(1).

1 0n June 14, 2013, Defendants filed an amended Memorandum of Law in connection with their
Motion to Dismiss and Motion for Summary Judgment. The Court did not issue aRother

Neal Order because it determined that the differences between Defendants’ origiaaiemted
Memoranda were the result of scrivener’s error.
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That means thdOIA is remedied by ordering the production of agency records without money
damages.See, e.g.Kennecott Utah Copper Corp. v. Dep’t of the Interi88 F.3d 1191, 1203
(D.C. Cir. 1996) (finding FOIA only calls for releasing records to a complainanputdishing

the records in the Federal Registe@nce requested records are produced, there is no longer a
case or controversyand the FOIA action becomes modee Armstrong v. Exec. Office of the
President97 F.3d 575, 582 (D.C. Cir. 1996).

A defendng agency ina FOIA case must show that its search for responsive
records was adequate, that any exemptions claimed actually apply, and that angbigaso
segregable neexempt parts of records have been disclosed after redaction of exempt
information. See Sanders v. Obama29 F. Supp. 2d 148, 154 (D.D.C. 2014j,d, Sanders v.

Dep’t of JusticeCiv. No. 105273, 2011 WL 1769099 (D.C. Cir. Apr. 21, 2011). The adequacy

of a search is measured by a standard of reasonableness and depends on thel individua
circumstances of each caseéruitt v. Dep’t of State897 F.2d 540, 542 (D.C. Cir. 1990). The
guestion is not whether other responsive records may exist, but whether the setfretag
adequate Steinberg v. Dep’t of Justic83 F.3d 548, 551 (D.C. Cir. 1994).

Thus, to rebut a challenge to the adequacy of a search, the agency need only show
that “the search was reasonably calculated to discover the requested documentstheotitwvhe
actually uncovered every document extar®afeCard Servs. Inc. v. SE@26 F.2d 1197, 1201
(D.C. Cir. 1991) (citingMeeropol v. Meeser90 F.2d 942, 9581 (D.C. Cir. 1986)). Agencies
are not required to search every record system, but agencies must conduct a f§ood fait
reasonable search of those systems of reciely to possess the requested recoi@glesby v.

Dep’'t of Army 920 F.2d 57, 68 (D.C. Cir. 199@)yerruled in part on other ground39 F.3d

1172 (D.C. Cir. 1996).
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An agency may prove the reasonableness of its search by a declaration by
responsible agey officials, so long as the declaratienis reasonably detailed and not
controverted by contrary evidence or evidence of bad fétiitary Audit Project 656 F.2d at
738. An agency affidavit can demonstrate reasonableness by “setting forthrthetseas and
the type of search performed, and averring that all files likely to corggponsive materials (if
such records exist) were searche¥alenciaLucena v. Coast Guayd.80 F.3d 321, 326 (D.C.
Cir. 1999). An agencyg declarations are accord&a presumption of good faith, which cannot
be rebutted by purely speculative claims about the existence and discoveraibibtirer
documents.” SafeCard 926 F.2d at 1200 (internal citation and quotation marks omitsed);
also id. at 1201 (“Mere spedation that as yet uncovered documents may exist does not
undermine the finding that the agency conducted a reasonable search for themalfiant
who is in charge of coordinating an agency’s document search efforts in responsaintféspl
FOIA request is the most appropriate person to provide a comprehensive affidavit in FOIA
litigation. Id. at 1201. Declarations that contain hearsay in recounting searches for documents
are generally acceptabl&ay v. FCC 976 F. Supp. 23, 34 n.29 (D.D.C. 19%aff'd, 172 F.3d
919 (D.C. Cir. 1998) (Table). Once an agency has provided adequate affidavits, the burden
shifts back to the plaintiff to demonstrate a lack of a good faith se&etMaynard v. Cl/86
F.2d 547, 560 (1st Cir. 1993). If a review of the record raises substantial doubt as to the
reasonableness of the search, especially in light of -deflhed requests and positive
indications of overlooked materials,” then summary judgment may be inapprofFateding
Church of Scientology v. NS&10 F.2d 824, 837 (D.C. Cir. 1979).

FOIA “was not intended to reduce government agencies ttiriél investgators

on behalf of requestets.Judicial Watch, Inc. v. Expcitmport Bank 108 F. Supp. 2d 19, 27
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(D.D.C. 2000) (quotincAm Fed'n of Gov't Emps. v. Dep’'t of Commer@9d7 F.2d 203, 209
(D.C. Cir. 1990)). As such, agencies are not required to “organize documentsiteaddeOIA
responses.”Goulding v. IRSCiv. No. 97C-5628, 1998 WL 325202, at *@N.D. Ill. June 8,
1998) (citingNLRB v.Sears, Roebuck & Co421 U.S. 132, 162kee also Blakey v. Dep't of
Justice 549 F. Supp. 362, 36&/ (D.D.C. 1982) (“FOIA was not intended to compel agencies to
become ad hoc investigators for requesters whose requests are not compdtifteinwiwn
information retrieval systems."aff'd, 720 F.2d 215 (D.C. Cir. 1983) (Table). In addition, FOIA
does not require agencies to create or retain documbftasre v. Bush601 F. Supp. 2d 6,51
(D.D.C. 2009). Further, an agency is not required to undertake a search that isiszstioobe
unduly burdensome.Nation Magazine v. Customs Ser¥l F.3d 885, 891 (D.C. Cir. 1995).
“[1]t is the requester’s responsibility to frame requests with sufftgoarticularity . . . .” Judicial
Watch 108 F. Supp. 2d at 27 (quotidgsassination Archives and Research Ctr. v.,CR0 F.
Supp. 217, 219 (D.D.C. 1989)). An agency’'s search must be evaluated in light of the request
made. The agency is “not obliged to look beyond the four corners of the request for lbéads to t
location of responsive documentsKowalczyk v. Dep’t of Justic&3 F.3d 386, 389 (D.C. Cir.
1996).

B. Motion to Dismiss

The individualDefendants assert two bases for dismg#r. Cunningham’s suit
against them First, individual Defendants contend that Mr. Cunningham has failed to state a
claim under FOIA because thatatuteappliesonly to covered federal agenciesSecond,
Defendantsassert that Mr. Cunninghasnalleged castitutional and statutorgieprivationsfail
without regard to whether he is suitlge individual Defendants in their official or personal

capacities As to the formedismissal argumenindividual Defendants reason that the Court
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lacks subject matter jjisdiction, and as to the latteindividual Defendantsarguethat Mr.
Cunninghanfails tostate a claim

1. Failure to State a Claim

The individualDefendants argue that Mr. Cunningham feaaled to state a claim
as tothemunder FOIA, the First, Fifth, @Fourteenth Amendments, and CVRA. A motion to
dismiss for failure to state a claiomderRule 12(b)(6) challenges the adequacy of a complaint
on its face. Even thoughpro secomplaints are construed liberalggeHaines v. Kerner404
U.S. 519, 520 (1972Vnited States v. Byfiel@91 F.3d 277, 281 (D.C. Cir. 2004), the complaint
must stillbe sufficientto “give the defendant fair notice of what the . . . claim is and the grounds
upon which it rests.”Bell Atl. Corp. v. Twonllg, 550 U.S. 544, 555 (2007) (citation anternal
guotationmarksomitted).

While a complaint does not need detailed factual allegations, a plaintiff's
obligation to provide the grousdof his entitlement to reli€frequires more than labels and
conclwsions, and a formulaic recitation of the elements of a cause of action wilbriotd. To
survive a motion to dismiss, a complaint must contain sufficient factual n@atstate a claim
for relief that is “plausible on its face.ld. at 570. A court must treat the complaint’s factual
allegations asrue, “even if doubtful in fact. Id. at 555 Yet, a courineed not accept as true
legal conclusionset forth in the complaint Ashcroft v. Igbal556 U.S. 662678 (2009). In
deciding a motion under Rule 12(b)(6), a court may consider the facts alleged amblaint,
documents attached to the complaint as exhibits or incorporated by reference ttarsl abaut
which the court may take judicial noticdbhe & Svobodanc. v. Cha 508 F.3d 1052, 1059

(D.C. Cir. 2007).
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2. Lack of SubjedMatter Jurisdiction

The individual Defendants also assert that the Court lacks jurisdiction because
Mr. Cunningham’s claims cannot be brought againstndividual Defendanten their official
capaities Just as liberallgonstruedpro se complaints must satisfy Rule 12(b)(6), such
pleadings must also state a basis for subjeatter jurisdiction. “[B] ecause subjeghatter
jurisdiction is an Art. lll as wellas a statutoryequirement . . . no action of the parties can
confer subjeecmatter jurisdiction upon a federal cotlirt.Akinseye v. Disict of Columbia 339
F.3d 970, 971 (D.C. Cir. 2003) (quotifrgs. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de
Guinee 456 U.S. 694, 702 (1982)).

Pursuant to Rule 12(b)(1), a defendant may move to dismiss a complaint, or any
portion thereof, for lack of subjeatatter jurisdiction. When reviewing a motion to dismiss for
lack of jurisdiction under Rule 12(b)(1), a court musiew the complaint liberally, granting the
“ plaintiff the benefit of all inferences that can be derived from the facts alleg&ahit v.
Clinton, 370 F.3d 1196, 1199 (D.C. Cir. 20q4uotingKowal v. MClI Commc’ns Corpl6 F3d
1271, 1276 (D.C. Cir1994)) Neverthelesshe party asserting subject matter jurisdictioas
theburden of demonstrating that suciigdiction exists.Khadr v. United State$29 F.3d 1112,
1115 (D.C. Cir. 2008)see Kokkonen v. Guardian Life Ins. Co. of. A1 U.S. 375, 377 (1994)
(noting that federal courts are courts of limited jurisdiction and “[i]t is to lesymned that a
cause lies outside this limited jurisdiction, and the burden of establishing thargaests upon
the party asserting jurisdiction.(internal citations omitte§). Furthermore, the court may
consider materials outside the pleadirgsttles v. Parole Conim 429 F.3d 1098, 1107 (D.C.

Cir. 2005), and it need not accept factumferences drawn by plaintgfif those inferences are
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not supported by facts alleged in the complaint, maust the Court accept plainsfflegal
conclusions,’'Speelman v. United State61 F. Supp. 2d 71, 73 (D.D.C. 2006).

C. Motion for Summary Judgment

The claims againghe federalgenciesOJ, EOUSA and the FBJl are limited
to alleged violations of FOIA. The agency Defendants contend that there is no genuine dispute
as to any material fact and they are entitled to summary judgmest a matter of law See
Fed. R. Civ. P. 6(a); Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986)Summary
judgment is properly granted against a party who “after adequate time fovetig@nd upon
motion . . . fails to make a showing sufficient to establish the existence ohaenééssential to
that party’s case, and on which that party will bear the burden of proof at CCieldtexCorp. v.
Catrett 477 U.S. 317, 322 (1986). In ruling on a motion for summary judgment, a court must
draw all justifiable inferences in the nonmoviparty’s favor and accept the nonmoving party’'s
evidence as trueAnderson477 U.S. at 255. A nonmoving party, however, must establish more
than “[tlhe mere existence of a scintilla of evidence” in support of its posittbat 252.

FOIA cases are typically and appropriately decided on motions for summary
judgment. Miscavige v. IRS2 F.3d 366, 368 (11th Cir. 199FRushford v. Civiletti485 F.
Supp. 477, 481 n.13 (D.D.C. 198@jf'd, Rushford v. Smitt656 F.2d 900 (D.C. Cid981). In
a FOIA case, a court may award summary judgment solely on the basis ofatiéor provided
by the department or agency in affidavits or declarations when the affidavits laratens
describe “the documents and the justifications for notaisce with reasonably specific detall,
demonstratehat the information withheld logically falls within the claimed exemption, and are
not controverted by either contrary evidence in the record nor by evidence of agdrfeytin”

Military Audit Projectv. Casey656 F.2d 724, 738 (D.C. Cir. 198%ge also Vaughn v. Rosen
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484 F.2d 820, 82&8 (D.C. Cir. 1973)(requiring agencies to prepare an itemized index
correlating each withheld document, or portion thereof, with a specific FGihgtion and the
relevant part of the agency’s nondisclosure justification). An agency deustnstrate that
“each document that falls within the class requested either has been producetknsfiatle,
or is whdly [or partially] exempt” from FOIA’s requirementsGoland v. CIA 607 F.2d 339,
352 (D.C. Cir. 1978) (internal quotatiomarksand citation omitted).

[11. ANALYSIS

A. FOIA Claims Against IndividualsNamed Defendants

Mr. Cunningham’s FOIA suit againgite individual Defendantgannot possibly

prevail ?

FOIA relief may only be obtained from covered federal agencigése5 U.S.C.
§552(a)(4)(B) (granting courts “jurisdiction to enjojan] agency from withholding agency
records”). An “agency” is “any exeative department, military department, Government
corporation, Government controlled corporation, or other establishment in the executisie bra
of the Government (including the Executive Office of the President), or any independent
regulatory agency.” Id. 8 552(f)(1); see alsoid. 8§ 105 (lefining “Executive agency” asdn
Executive department, a Government corporation, and an independent establishiftamn, in

FOIA casesindividual federal employees are not proper parties; agbnciesn the executive

branch of the Gvernment Id. § 552(f)(1); see alsoMartinez v. Bureau of Prisongl44 F.3d

12 Defendants arguéhat the Court lacks personal jurisdiction over Defendants AUSA Bober,
AUSA Kennedy, SA Norris, Deputy Marshal Ricigliano, and Judge Sand, who all work and
reside in the New York area. Def.’'s Mem. at2l8 The Court agrees thtte District of
Columbia’s longarm statutes inapplicable to these Defendants dhdt theylack the requisite
minimum contacts to warrant the Court’s exercise o$qeal jurisdiction over themSee Int'l

Shoe Co. v. Washingtp826 U.S. 310, 316 (1945)orld Wide Minerals, Ltd. v. Raplic of
Kazakhstan296 F.3d 1154, 1168 (D.C. Cir. 2002); D.C. C&lé3423(a). In addition, the
Courtlacks personal jurisdiction over tHReliable Confidental Informant,” who is otherwise
unidentified but apparently prompted the search of Mr. Cunningham’s home in New Xlbrk.
claims against thedeefendantsvill be dismissedvithout prejudice.
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620, 624 (D.C. Cir. 2006). Summary judgment in favor of the remaining individual Defendants
must be granted axir. Cunningham’s FOIAclaims against them

B. Constitutional and Statutory Claims Against Individudllamed Defendants

Mr. Cunningham alleges that the individual Defendants acted in contravention of
certain constitutional and statutory provisions. It is unclear whether Mr. Cunningteards to
name thendividual Defendant@ their official or personal capacitiesin light of the Court’s
obligation to construe Mr. Cunningham’s pleadings liberadlge Haines 404 U.S.at 520
Byfield 391 F.3d at 281jt will assume thathe intended to suéhem in both capacities.
Nonetheless, for the reasons discussed below, summary judgment on such clainf®e mus
granted to the individual Defendants.

1. Individual Defendantdlamed in Their Official Capacities

It is a bedrockprinciple of American law that, as sovereighe United States
immune from suit unless Congress has expressly waived that imm&eity.e.gBlock v. North
Dakotaex. rel. Bd. of Univ. & School Land461 U.S. 273, 287 (1983) (“The basic rule of
federal sovergin immunity is that the United States cannot be sued at abbwtithe consent of
Congress.”). The United Statesexemption from suit is expressed in jurisdictional terAtsat
is, federal courts lack subject matter jurisdiction over suits against the Unitied 8tathe
absence of a waiverSee, e.g., Jackson v. Budd8 F.Supp.2d 198, 200 (D.D.C2006) ({A]
plaintiff mustovercome the defense of sovereign immunity in order to establish the jurisdiction
necessary to survive a Rule 12(b)@gtion to dismiss.”). Waivers of sovereign immunity are
strictly construedand any doubt or ambiguity is resolved in favor of immunitgne v. Pena,

518 U.S. 187, 192 (1996) (“wvaiver of the Federal Government’s sovereign immunity must be

unequivocdly expressed in statutory text, and will not be implied. Moreover, a waivereof th
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Government sovereign immunity will be strictly construed, in terms of its scope, in fawbeof
sovereign.” [nternal citations omittegl. Claims against federal employees in their official
capacities are deemed to be claims against the United S&seKentucky v. Graham73 U.S.
159, 16566 (1985). To the extent thavlr. Cunningham hasued thendividual Defendants in
their official capacitieshe hadailed to sate a valid waiver of sovereign immunity. As a result,
the Court has no subject matter jurisdiction amitl dismiss his claims for damages against the
individual Defendants

2. Individual Defendants Named in Their Individual Capacities

Mr. Cunningham argues that the individual Defendants violated his rights under
CVRA and the U.S. Constitution. The Court will address the statutory claim first.

No judicial relief may be had under CVRA because that statute doeslowta
private party to sue for enforcement. CVRA expressly disallows a suit fioagks against the
federal government ats officials, seel8 U.S.C. § 3771(d)(6), and Mr. Cunningham has failed
to carry his “heavy burden” of demonstrating the requisite congressional mgessary to
establish an implied private right of acti@mee Samuels v. Digtt of Columbia 770 F.2d 184,
194 (D.C. Cir. 1985). Moreovebgefore the statute is available for recompetise victim of a
crime must establish thaan official charging instruménwas issued,or a convictionwas
obtained, against the perpetrator of the cril@empare Searcy v. PaletZivil Action No. 7:07
1389, 2007 WL 1875802, at *5 (D.S.C. June 27, 2007) (“[T]he CVRA does not grant victims
any rights against individuals who et been convicted of a crime(titation andinternal
guotation markomitted), with United States v. TurneB67 F. Supp. 2d 319, 326 (E.D.N.Y.
2005) (interpreting the definition of “victim” in CVRA to include “any person who \doog

considered a fme victim’ if the government were to establish the truth of the factual
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allegations in its charging instrumént. Here, none of the individual Defendartias been
criminally charged or convicted for acts or omissions associated with the allegeshbwent or
destruction of records relating to Mr. Cunningham’s FOIA requests for recora®rning his
statusas a federal crime victinwhich is the gravamen of this action. (Again, the specifics of the
search and Mr. Cunningham’s alleged injuries already have been litigate@wnYmrk.)
Accordingly, the Court will dismisr. Cunningham’s CVRA allegation®r failure to state a
claim.

Mr. Cunningham’sallegationghatindividual Defendantsrsiolatedhis First, Fifth,
and Fourteenth Amendment rightitsso areunsound. Ahoughnot articulated as sucliMr.
Cunningharis claims are covered givens v. Six Unknown Named Agent§ederal Bureau
of Narcotics 403 U.S. 388 (1971} Bivensallowed personal lawsuits for money damages
against federal officials who violate knowonstitutionalrights Corr. Servs. Corp. v. Malesko
534 U.S. 61, 66 (2001¥ee also Thompson v. Po@®7 F. Supp. 2d 28, 32 (D.D.C. 200B)r.

Cunningham claimshat the ndividual Defendants’ failuseto producerecordsconcerning his

13 To the extent that the complaints attempted to raise a alaiterthe FTCA, 28 U.S.C.
881346(b), 2671et seq. the Court finds that it lacks subject matter jurisdiction over such a
claim. Pursuant to FTCA, district courts have jurisdiction over torts allegaahymitted by
federal employees.Sloan v. Dep’t of Housing &Jrban Dev, 236 F.3d 756, 759 (D.C. Cir.
2001). However, the statute requires initial presentation of any claim to theyagehbars a
lawsuit until the administrative process is exhaustddNeil v. United State$08 U.S. 106, 113
(1993). The exhaustion requirement is jurisdictional, which means that a court canet acc
lawsuit under FTCA until and unless the plaintiff first has attempted a resolimiough the
agency itself. Id.; 28 U.S.C. § 2675(a).Neither the Complaint nor thAmended Complaint
alleges the necessary facts to demonstrate that Mr. Cunningham presentethhs @isi of the
agencies
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crime victim statusn response to his FOIA requests constitutemmstitutionaldeprivation for
which he can recover money damadfes

The scope ofBivensis narrowly construed. See Malesko534 U.S. at 68
(Supreme Court consistently hagfused to exten8ivensliability to any new context or new
category of defendarits There is noBivensremedy available where a statute provides a
“‘comprehensive system to administer pulslghts.” Spangola v. Math|s859 F.2d 223, 228
(D.C. Cir. 198) (en bac) (per curian); see also Bush v. Lucad62 U.S. 367, 373, 3880
(1983) Bivens remedies are inappropriate when Congress has itself created a remedy
“declar[ed]that existing statutes provide the exclusive mode of redreB€)A presents such a
statutory scheme.Johnson v. ExedOffice for Attys 310 F.3d 771, 777 (D.C. Cir. 2002).
Therefore Bivensdoes not admit any damages reméatyan alleged violatin of FOIA bythe

individual Defendants.

* Inasmuch as Mr. CunninghamBivensallegations areremised on the 2005 search of his
home or the denial of federal crime wotstatus to himrather than FOIAthe Court finds that
he already has litigated those claimaad cannot do so again. Mr. Cunningham received a final
judgment on the merits denying relief on such claims in the Southern DistriemoiYNrk. See
suprapp. 1-3. The doctrine ofes judicata or claim preclusionpreventghe court from hearing
“repetitious suits involving the same cause of action once a court of competeafitijionshas
entered a final judgment on the meritdJnited States v. Tohono O’'Odham Natid31 S.Ct.
1723, 1730 (2011) (citation and internal quotation marks omitt&#®s judicataprevents the
relitigation of claims that were actually litigated in a prior suit and those that baukl been
litigated but were not.Allen v. McCury, 449 U.S. 90, 94 (1980%ee Drake v. FAA291 F.3d
59, 66 (D.C. Cir. 2002) (explaining thags judicatabars the relitigation of “issues that were or
could have been raised [the prior] action.”) (emphasis in original) (quotiAdien, 449 U.S. at
94). Theres judicataanalysis is unaffected by the fact that not all of tiedvidual Defendants
in this casenvere named in Mr. Cunningham'’s prior lawsuiee Sunshine Anthracite Coal Co.
v. Adkins 310 U.S. 381, 402 (1940) (explaining thpaftiesnominally different mg be, in legal
effect, the sanifg(quoting Chicago, Rock Island & Pac. Ry. Co. v. Schenge0 U.S. 611, 620
(1926)). The Court finds that because the newly named parties are governroeis dffiey are

in privity with the parties to the former litigationd. at 40203 (“[A] judgment in a suit between
a party and a representative of the United Statessigudicatain relitigation of the same issue
between that party and another officer of the government.”).
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C. FOIA ClaimsAgainst Defendant Agencies

Finally, Mr. Cunningham complains that DOJ, EOUSA, and i have
violated FOIA by performing inadequate searches for records that respbrgdROIA Request
Nos. 12-4031, 1206853, and 13-00146.

1. Scope othe Searches

EOUSA has showrthat it conducteda reasonable search in response to FOIA
Request No. 12031, calculated to discover the requested documgrEmfeCard 926 F.2d at
1201;Meeropo] 790 F.2d at 9561. At the direction of EOUSAJSAO-SDNY searchd for
responsive recordsn October 16, 201%ia LIONS and PACER. A search of these databases
was not the end ofthe inquiry by USAO-SDNY but insteadthe starting point for locating
relevant records. Becausmly one month earlietdSAO-SDNY had searchedLIONS and
PACERIn connection with records concerning Mdunningham’s=OIA Request N012-3595,
USAO-SDNY did not repeat that exercisr FOIA Request No. 12031 Rather USAO
SDNY asked AUSA Kennedy andits Victim Witness Coordinatoto search their files for
records that might be respans to FOIA RequestNo. 124031 Neither of these individuals
located any responsive records

EOUSA'’s search for additional responsive records was adequate and reasonable
for the particular circumstances of this caSeuitt, 897 F.2dat 542. EOUSAwas not required
to search every record systef@glesby 920 F.2d at 68 Mr. Cunningham’s bald assertiotigat

EOUSA performedn inadequate seardpl.’s Mot. in Support of Summ J. ar@dpp’nto Defs.’

15 The Court further notes that Mr. Cunningham’s complaint against EOUSA relatif@A
Request No. 12031 is partially mooted. EOUSA has provided Mr. Cunningham with written
decisions concerning his federal crime victim stat@eCompl., Ex. 1 [Dkt.1-1]; Mot. to
Compel, Ex. 1 [Dk. 71]. This disclosure moots the controversy as to these particular records.
Armstrong 97 F.3d at 582.
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Mot. for Summ. J. or Mot. to Dismiss (Pl.’s MSJ and Opp’'n) [DKl.& 23, are insufficient to
overcome the presumption of good faith that EOUSA has established through its ideslarat
SafeCard 926 F.2d at 200-01.

The Court also finds th#éihe FBI, through its affidavits demonstrating its multiple
search efforts of the relevant databases, has shown that the searches it camdesfethse to
FOIA Request No. 1206853 were reasonably calculated to discover the requesteerdsc
SafeCard 926 F.2d at 1201¥eeropo) 790 F.2d at 9581. Before answering-OlA Request
No. 1206853,the FBI searched CRSor the terms:Benjamin Cunningham; Cunningham,
Benjamin; Cunningham, B.; Federal Crim Victim Status WnitDecisionFederal Crim Victim
Status WrittenFederal Crim Victim Statysand Federal Crim Victim.Hardy Decl. 17 The
FBI did not find any documents as a result of these seard¢tiesAfter Mr. Cunningham filed
suit, the FBI conducted a secorgtords search. The only differences between the first and
second searches were that the FBI searched both main files andeteossces and spelled the
entire word “crime” for the second searchdl. § 19 & n.2. Again, no records were locatdd.

1 19.

Mr. Cunninghamagain assertsonclusory claim concerning the inadequacy of
the FBI's searches Without further explanation,ehallegeshat “Defendants’ FOIA searches
were NOT sufficiently adequate under FOIA Igwu [sic] the §' & 14™ Amendmers under the
principles of the United States Constitution” and that “Defendants have wilREFUSED to
provide FOIA records,” including “Federal Crime Victim Intake/Intervieegal Documents”
and “Federal Crime Victim Written Decision Legal DocumentBl’s MSJ and Opp’n at-2.
But conclusory claims without an evidentiary basis do not carry a FOIA pliairiirden of

showing thaeain agency’search was not in good faitiMaynard 986 F.2dat 560.
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Further,Mr. Cunninghanclaims that SA Norris engaged in criminal conduct by
failing to enter her notes from a 2008 interview with Mr. Cunningiam FBI's database of
official agency records.PlI's MSJ and Opp’n at 8; 233. Putting aside the fact th#tis claim
appears to be outside the allegations madather theComplaintor Amended Complaint, the
Court observeshat SA Norris’s noteswere personal, only to besedto refresh SA Norris’s
memoryif necessaryand FBlagentshavesome degree of discretion as to what notes might be
indexedin CRS. Hardy Decl. § 16, 20. Because no charges or charging docunnaares ever
filed in relation to the 2005 search of Mr. Cunningham’s residence, the Court fintsetimattes
were unofficial and the lack of indexing in CRS does not indicate a FOIA violation. Only
agency records must be produced in response to a FOIA re@esstortson \Harvey, 407 F.
Supp. 2d 13, 16 (D.D.C. 2005) (determining that, for purposes of FOIA, an Army investigator’s
notes did not constitute agency records because they “were for personal coe/gre@peal
dismissedCivil Action Nos. 055192, 055193,2005 WL 3789167 (D.C. Cir. Sept. 1, 2005)
U.S.C. 8552(f)(2)(A).

Finally, with respect td~OIA Request N013-00146the Court finds that OJP’s
searches for records respongsdhat FOIA request were adequate and reasonable.diifed
OVC to search its rawds for responsive document$he OVC program manager searclied
the term “Cunningham” in the following storage locations: G: drive, an electrgsiens for
maintainhg shared documents!; drive, an electronic system accessible only to OVC staff and
where staff store their personal documents and files; and “Chron files,” agyapsmn consisting
of office correspondencerderedchronologicdly or by date of action These searches resulted
in locating a draft letter from former OVC Directéand current Defendant) Gilliso Mr.

Cunninghandated2008. Lee Decl. 6. Thus prompted, OJ&earched its Executive Secretariat
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Correspondence Tracking Systdor theterm “Benjamin Cunningharhandlocated the control
number assigned to Mr. Cunningham’s 2008 inquiry. OJP then manually retrieved the response
letter from former OVC Directo&illis, Mr. Cunningham’sncomingletter, and the attachments
from the 2008 papsdiles. Id. 1 7. No other responsive records were locatédl. | 8. These
were 8 produced.

The Court finds that OJP hakemonstratedhat it made searches reasonably
calculated to discover documentssponse to FOIA Request No. 130146 SafeCardg 926
F.2d at 1201Meeropo] 790 F.2d at 9581. Moreover,the systems of record3JPsearched
were likely to posess the requested informatioiDglesby 920 F.2d at 68. Here too, Mr.
Cunnindham cannot avail himself obare assertionthatthe OJP’s sarches were insufficient
SeePl.’'s MSJ and Opp’n at-3. Such speculative claims cannot a@nethe presumption of
good faith that agency’s enjoy upon submitting an adequate declardbiafeCargd 926 F.2d at
1200.

2. Segregability

If a record contains information that is exempt from disclosure, any reasonably
segregable information must be released after redacting the exemphgounless the nen
exempt portions are inextricably intertwined with exempt portions. 5 U.S.C. §)552¢
TransPac Policing Agreement v. Customs Sert77 F.3d 1022, 1028 (D.C. Cir. 1999).
Because EOUSA, FBI, and OJP produced in full all of the responsive documents that their
searches located, the Cotlrus finds that no segregable information has been withheld.

V. CONCLUSION
While the Court is mindful of its duty to constrpeo seplaintiffs’ complaints

liberally, seeHaines 404 U.S.at 520 Byfield 391 E3d at 281, for the reasons discussed above,
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the Court will grantDefendants’Motion [Dkt. 24] and close this case A separate Order

accompanies this Memorandum Opinion.

/sl
ROSEMARY M. COLLYER
Date:August 2, 2013 United States District Judge
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