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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,
V. CaseNo. 13¢v-00195 CRQ

ANY AND ALL FUNDS ON DEPOSIT IN
ACCOUNT NUMBER 40187-22751518 AT
HSBC BANK PLC, 55 CORPORATION
STREET, COVENTRY, UNITED
KINGDOM, HELD IN THE NAME OF
JITTISOPA SIRIWAN, AND ANY
PROPERTY TRACEABLE THERETO, et
al.,

Defendans.

JITTISOPA SIRIWAN,

Claimant.

MEMORANDUM OPINION AND ORDER

The government has brought this civil asset forfeiture proceadiamst funds in seven
bank accounts that it allegasethe proceeds of an illegal scheme to bribe the former tourism
minister of ThailandMs. Juthama$iriwan The bank accounts are in the nam#&efminister’s
daughter Jittisopa Siriwana Thai native who has never lived in the United Staléisopa
Siriwanhas filed a claim against the funds andved to stay proceedings in this case pending the
outcome of a relateféderalcriminal case against hand her mothen the Central District of
California The government has cresmved to gike her claim, contendinghe lacks standing as a
mere “straw owner” of the funds and that her claimsareed bythe fugitive disentitlement
doctrine. Because the government acknowledges that JitGsowan hasexercised control over

at least one of the accountswighdrawing funds for her personal use, the Court determines that
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she has standing to dest the forfeiture And becausehe government has not established on this
record that Siriwan is seeking to avoid prosecution by decliniregtier the United Statethe Court
findsthat the fugitive disentitlement doctrine does not apply. Accolgitige Court will stay these
proceedings pending the outcome of the related criminal case againanSiriw

l. Background

Thegovernment’s Verified @mplaint alleges that two U.S. citizens, Gerald and Patricia
Green,bribed Juthamas Siriwathe formerGoverror of the Tourism Authority of Thailand, in
order to obtain contracts to manage the Bangkok InternationaHeistival and perform other
servicedor the Thai governmentVerified Compl § 2. The complaintlaims thathe bribery
payments wersentto bank accountfcatedin the United Kingdom, Singapore, and Switzerland
andheldin the name of Juthamadaughter, Jitsopa Siriwan Id. 11 155-71. The Greenfave
beenfound guilty of conspiracy andolfeignCorruptPracticeAct violationsin relation tothe

scheme.United States v. Greeio. 8&cr-59, Amended Judgment (C.D. Cal. Sep. 10, 2010). The

Siriwans were indicted ithe District Courtfor the Central District of Californiand the

governnent made an extradition request, which aem pending SeeUnited States v. SiriwanNo.

9-cr-81, Def.’s Mot. (C.D. Cal. May 30, 2011)The Siriwansmoved for leave to make a special
appearancsolely for the purpose of moving tiismiss the indictmentvhich the court grantedd.
They thenmoved to dismiss the indictment, but consideration of that motiobdestayed
pendinga possibleindictmentof the pairin Thailand. Id., Joint Status Report (C.D. Cal. Nov. 19,
2014.

The governmertiled suit in this case, executed warraimsem against the bank accounts
and moved to unseal the complamOctober 2013. Order granting Mot. to Unseal Case, Oct. 21,
2013. After receinng notice of this forfeiture proceeding from the governmaittisopa Siriwan

filed a claim to the fundsThegovernment moved to strike, contending that she had missed the



deadline provided in Supplemental Rule for Admiralty and Maritineen@ and Asset Forfeiture
Actions (“Supplemental Rule”) G(5)The Court howeverdetermined thabiriwan’s claim was
timely and alternatively, that the deadline to file should be extended. .\gmion and Order,
Dec. 11, 2014 Siriwan thereafter filed an answer and has moved to stay these prosgastiaing
the outcome of thengoing U.Scriminal case. The governmergmoses the motion and has
moved to strike Siriwan’s answar lack of standingr, altermtively, to dismiss the claim and
answer under the fugitive disentitlement doctriwbich bars fugitives of criminal prosecution from
contesting related civil forfaires

. Analysis

A. Standing

The government contends tldattisopa Siriwan is the “mere nominal holder” of the bank
accountsand thus lacks standing to contest the forfeiture because she wouldfacit e injured
by the loss of the moniesA civil forfeiture claimants standing “turns upon whether the claimant

has a sufficient interest in the property to create a case or contrévedsyted States v. 8

Gilcrease Lane, Quincy Florida 323%41 F. Supp. 2d 1, 6 (D.D.C. 2009) (quotihgted States

v. Real Property Located at 5208 Los Franciscos,\®ay F.3d 1187, 1191 (9th C&004)).

The bank accounts that are the subject of this forfeiture action atésimpa Siriwan’s
name. “[A]n owner of property seized in a forfeiture actionllviormally have standing to

challenge the forfeiture.” United States v. Cambio Exacto, 368 F.3d 522, 527 (2d Cir. 1999)

(citing Torres v. $36,256.80 U.S. Currency, 25 F.3d 1154, 1157 (2d Cir. 1934f)):[p]ossession

of mere legal title by one o does not exercise dominion and control over the property is

insufficient even to establish standing to challenge a forfeitukénited States v. One Parcel of

Land, Known as Lot 11B, Tax Map Key 44-03-71(4), Waipouli, Kapaa, Island & Cnty. of Kayai

State of Hawaji902 F.2d 1443, 1444 (9th Cir. 1990) (quotihgited States v. A Single Family




Residence803 F.2d 625, 630 (11th Cir. 19864t the initial stages of a casenae the government
has alleged that the claimant is a mere straw owimeGlaimant muststablish “a facially colorable

interest in the proceedingsUnited States v. $38,570 U.S. Currency, 950 F.2d 1108, 1112 (5th Cir.

1992);accordUnited States v. $557,933.89, More or Less, in U.S. Funds, 287 F.3d 66, (2d Cir.

2002) In this inquiry, courts generally consider “indicia of dominion and control such as

possession, title, and financial stakéJhited States v. $38,570 U.S. Currency, 950 F.2d 1108,

1113 (5th Cir. 1992) (citing U.S. v. One 1981 Datsun 280ZX, 563 F. Suppd A QE.D. Pa.

1983));accordUnited States v. All Assets Held at Bank Julius Baer & @é2 F. Supp. 2d 191,

198 (D.D.C. 2011jclaimant musbe able to showa colorable interest in the property, for
example, by [alleging] actual possession, contittd, or financial stake.” (quotingynited States

V. 475 Martin Lane545 F.3d 1134, 1140 (9th Cir. 20Q8Jteration in original).

The government alleges in itekfied Complaint that Jittisopa Siriwasimply held title to
the bank accountsyhile the funds in the accounts were transferred by Gerald and Patricia Green
for the benefit of Juthamas Siriwak.erified Compl. § 4. The Verified Complaint alalleges
however that Jittisopa Siriwan “regularly transferred funds from’ thet&ahiKingdom account to
her personal account ‘when a tuition check or credit card payment came duendhevtbalance in
that account was diminished.” Gov. Mot. to Strike at 13 (quotingfiddriCompl. 1 100).The
government contends that these allegations, taken as true, areigsiutib establish Jittisopa’s
standing because she may have made these withdrawals with her sno¢herission, and there is
no evidence that she “had ploali possession of the statements, checkbook, or other bank
documents related to this accountd.

As demonstrated by prior cases, the bar to establish standing atithestages of a civil

forfeiture proceeding is lowln United States v. $81,00fbr examplethe First Circuit held that

Whitey Bulger’s brother, Johhad standing to corgethe forfeiture of funds in a baakcounto



which he was a cgignatory. 189 F.3d 28731st Cir. 1999).Although John acknowledged that
Whitey opened thecaount without consulting John and that only Whitey’'s funds wese gut into
the account, theourtheld that John exercised sufficient control over the funds becausedieed
bank statements, had the checkbook for the account, and withdrew @artemhsoney from the

account.Id. at 36-38. And in$38,570 U.S. Currengyhe Fifth Circuit held thaa claimantpled

sufficient facts to establish standimdperethe government had seized funds from a passenger in the
claimant’s car and the claimant migrasserted that he owned the man@®p0 F.2d at 1113By

contrast, m United States v. Contents of Accounts Numbers 3034504504 £ 71443 at Merrill

Lynch, Pigce, Fenner & Smiththe Third Circuit held that a company that owtiesl subject

accountdackedstanding whee the government allegdatiatthe company was a strdwlderfor a
money launderer who exclusively used the accounts and the companyequteseavidence that
any other individual was involved in the company or that it engagady business971 F.2d 974,
976 (3d Cir. 1992)

Under the facts acknowledged by thovernment, Siriwan has standing to contest this civil
forfeiture, at least at the initial stages. Legal title is signifieardence of an individual's interest

in contested propertyCambio Exacto, S.A166 F.3dat 527. And Siriwaris personal usef the

funds is a sufficienindicia ofher control over the property dispute that she merely a nominal

owner. See$81,000 189 F.3d aB7. The government’s contentions tt&itiwanmay have

withdrawnfunds to pay for her own expenses only withpgeemission of her mother is speculative.
And in any eventforfeiture would injureSiriwanregardless of whether her mother gave permission

to use the fundbecausehe would be deprived of their benefieeCambio Exacto, S.A166




F.3d at 528 (“Subantial economic harm is plainly the type of injury for which eartmay seek
redress in federal court.).

B. Fugitive Disentitlement Doctrine

As an alternative basis to strike the claim, the government conten&ritvain issubject
to the fugitive disentitlement doctrindJnder that doctrine, a court may disallow a party to pursue a
claim against property that is the subject of a civil asset foréefitmceeding upon a finding that
the party, “in order to avoid criminal prosecutie{A) purposely leaves the jurisdiction of the
United States; (B) declines to enter or reenter the United Statdsnidt $wi its jurisdiction; or (C)
otherwise evades the jurisdiction of the court in which a criminalisggnding against the
person[.]” B U.S.C. § 2466(a)(1)

The government maintains that Siriwan is deliberately avoidioggmution bydeclining to
enter or reenter the United States to submit to its jurisdict@ourtsreviewwhether a claimans a
fugitive under Section 246énder ‘atotality of the circumstancésnd “may consider matters

outside the pleadings.United States v. $6,976,934.65 Plus Interest, 478 F. Supp. 2d 30, 41

(D.D.C. 2007).As the government recognizes, “mere notice or knowledge of an outstanding
warrant, coufed with a refusal to enter the United States, does not satisfy the $tafuaited

States v. $6,976,934.65, Plus Interest DepositedRoyal Bank of Scotland Idt’Account No.

202966141070, Held in Name of Soulbury L{$6,976,934.69, 554 F.3d 23, 132 (D.C. Cir.

2009). Rather, the alleged fugitive must have “declined to enter oreeehe countryin order to

! The government alternatively requests that the Court permit the gaaetrto conduct discovery
to ascertain Siriwan’s standing by deposing her. It relidgnited States v. All Funds on Deposit
at Citigroup Smith Barney Account No. 600338 but in that casehe court ordered discovery
when the claimant had failed to establish sufficient facts to dstraie standing at the motion to
dismiss stage. 617 F. Supp. 2d 103,-IB8(E.D.N.Y. 2007). Here, as explained above, Jittisopa
has sufficiently estaished her standing at this stage of the litigation, and thuslictiegnal

discovery is not warranted.




avoid prosecution.”ld. (quoting 28 U.S.C. 8§ 246§e¢mphasiadded; accordUnited States v.

$1,231,349.68227 F. Supp. 2d 130, 132 (D.D.C. 2002) (applying fugitive disentitlement doctrine

where claimant fled the U.S. just days after the execution of a searchtvedrinemahome).
Siriwan is a Thai nativevho has never lived in the United Statesl was owide the
country when théendictmentwas issued The governmentevertheless contentlsat thefugitive
disentitlementoctrine applies t&iriwanbecause shmoved tospecially appear in the criminal
casecontestd extradition andhasmoved to stayhis case The governmenthusseeks to cast
Siriwan as a fugitivéargely because of her defense coundéirgys in thecriminal proceedingnd
counsel’s filingsn this case This effortstraysafield from the purposes of thegitive
disentitlement ddcine. Siriwanhas not disregarded th@ictmentagainst hershe wadegally
entitled to request permission to enter a special appeammtédeed the court granted that

requestfinding that the fugitive disentitlement doctrine did not applier United States v.

Siriwan No. 3cr-81, Tentative RulingC.D. Cal.July 28, 2011)(“As Defendants argue, it is
somewhat hard to understand why the Court should even conclude yhiailtivathin thefugitive
disentitlement doctrine. They are not United States citizensidents. Nor did they leave this
country postindictment. . . . [T]hey have no demonstrated reason to o$eentinue coming to
this nation.”(emphasis in origingl) Althoughthe Certral District of Californiamadeits
determination several years ago, it has not subsequently ché§rdings. Nor hasSiriwanbeen
made a fugitive bppposingthe government’sequest for extraditiom the criminal caser
requesting a stay in themse She has &galright to do both

The government also contends tBaiwan is a fugitive because she has visited the United
States at least once, yet now refuses to return. But as already seatedefsal toeenter the

countrydoes not tdger the doctrine$6,976,934.65554 F.3d at 132. ithout demonstratinthat

Siriwan had intended to return to the United States bsfwelearnedof the indictment, thenere



fact that shénasbeen to this country in the past does not establish teas sbfusing to return in
order to escaperiminal liability. Under these circumstances, the Court determines that the fugitive
disentitlement doctrine is inapplicable.
C. Stay
Having determined that Jittisopa Siriwan is entitled to mairftaimclaim athis stage of the

litigation, the Court must determine whether further proceedings be stayed in light of the
ongoing criminal casePursuant to 28 U.S.C. § 981(g)(2),

[u]pon the motion of a claimant, the court shall stay the civil ko proceding with

respect to that claimant if the court determines-tHa{) the claimant is the subject of a

related criminal investigation or case; (B) the claimant has starmlmggert a claim in the

civil forfeiture proceeding; and (C) continuation of thefégure proceeding will burden the
right of the claimant against saffcrimination in the related Investigation or case.

The parties do not dispute that Dentral District of Californiaase is substantially related to this
forfeiture proceeding, orttat continuation of the proceeding will burden the right of the claimant
against sefincrimination. Accordingly, becauske Court has determined that Siriwan has
standing, it will grant hemotion to stay proceedings.

IIl.  Conclusion

For the forgoing rasons it is hereby

ORDERED that [30] Claimant’s motion to Stay is GRANTED. It is further

ORDERED that [32] the government’s Motion to Strike is DENIED. It istter

ORDERED that this matter is STAYED for a period 880days. The parties shall
promptly notify the Court of any substantial change in circumstancethar this cause of action
or the related criminal matter. And it is further

ORDERED that the parties shall file a joint status report on or belateber6, 2015



SO ORDERED.

%z#//&vc Z. gx)/@z,__

CHRISTOPHERR. COOPER
United States District Judge

Date:  April 6, 2015
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