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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OTAY MESA PROPERTY, L.B.et al,
PLAINTIFFS,
V. Civil Action No. 13-cv-0240(KBJ)

UNITED STATES DEPARTMENT OF
THE INTERIOR et al,

DEFENDANTS.

N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiffs Otay Mesa Property, L.PRancho Vista Del Marand Otay
International, LLC (collectively “Otay Mesadr “Plaintiffs”) own landthat is located in
San Diego County, California, near the bortetween the United States and Mexico
In 2012, the United States Fish and Wildliferdee (“the FWS”)promulgated a rule
that designates 57 acres@fay Mesé&s land as a “critical habit for the endangered
Riverside fairy shrimp.See50 C.F.R. §817.95 Otay Mesé&has plans to build a
recycling facilityand landfillon a portion of tb designatednoperty,and it has filed
the instant action against the U.S. Department of the Intandrits Secretary, the FWS
and itsDirector, and theAssistantSecreary of the Interior for Fish, Wildlife, and Parks
(collectively“Defendants’), seekingacourtorderthatdeclaresunlawful and setaside
the portion of the FWSule that designatethe property as a critical habitat. Otay
Mesds onecountcomplaint asserts that the FWsritical habitat determination, which
will likely result in various restrictions on Plaintiffsise of the land, violates the

Administrative Procedure Act (“APA”), 5 U.S.C. 891-706, because it is arbitrary,
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capricious,and contrary tdhe provisions of the Endangered Species AESA"), 16
U.S.C 8815311544, and the National Environmental Policy Act (“NEPA”), 42 U.S.C
8843214347

Before this Court at present are the paft@®ssmotions for summary
judgment. Otg Mesa maintains that it is entitled to judgment as a matter of law
because the record clearly demonstrates that the process that the FW8 dsedrmine
whether or noOtay Mesa’sproperty should be declared a critical habit for the
Riverside fairy shmp was flawed, and thus the agency reached the wrong conclusion.
Specifically, Otay Mesa maintains that the FWS (1) wrongly designaegroperty as
a critical habitat even though it does not qualify as such under the ESAgii@ducted a
faulty econome analysis with respect to the critical habitat designation; (3) improperly
neglected to perform a NEPA analysis of possible environmental impathe afitical
habitat designation; and (4) failed to articulate its reasons for detergnihat
preservaton of all 57 acres isssential to conservation of the speciéBls! Mem. in
Supp. of Summ. J. (“PIsMem.”), ECF No. 91, at 9-10, 13-14.)! Defendants assert
that they are entitled to summary judgment because Otay Mesa does notdradiagst
to sue Pefs! Combined Opfn to PIs. Mot. for Summ. J. & Mem. in Supp. of Cross
Mot. for Summ. J. (“Defs.Mem.”), ECF No. 141, at 10), and with respect to the
merits of Otay Mesa& APA claim, Defendants argue that the P& 8ritical habitat
determination wasat arbitrary or capricious in violation of the APA because the
agency conducted a proper economic analysis, reasonably determinad\B&A

analysis was not warranted, and has articulaétidnaland wellsupported reasorfer

! Page numbers herein refer to those that the Court’s electrosécfidng system automatically
assigns.



concluding that Otay Mess property qualifies a critical habitkdr ESA purposegid.
at 10-11).

On September 30, 2015, this Court issued an orderOB&IED both parties
cross motions for summary judgmemiTHOUT PREJUDICE . (ECF No. 29.) This
Memorandum Opinion explains the reasons for that order. In short, this Quistthat
Otay Mesa has standing to bring this action and that the FWS did not actrasbdra
capriciously with respect to its economic analysis and NEPA deterrmmatn
addition, this Court conclus that the FWS made a rational determination that the
watershed area surrounding the pond on Otay Megeoperty where the Riversidairy
shrimp live is essential to the conservation of the species, and thessasbme
portionof the land at issue qualifies as a critical habitat under the ESA. Howéver,
Court cannot determine on the record before it whether the FWS has agitedrdy in
concluding that6 acresof land surrounding the or&cre pond is, in fact, watershed,
because the portion of the administrative record that was submitted to thedOesrt
not explainhow the FWS determined that all of tlygeographic arethat it designated as
critical habitat qualifies as such. Consequently, and as set forth inrdbe this Court
previousl issued, each side will have an opportunity to augment the Adminisrativ

Record Appendix and to file supplemental briefs that are limited to &lctaél issue.

BACKGROUND

A. Statutory And Regulatory Framework

1. The FWSs Role In Implementing ThEndangeredpecies
Act

Congress enacted the Endangered Species Act in 1973 with the aim of

conservingand proteang endangered and threatened species and the ecosystems on



which those speciedepend. Seel6 U.S.C. § 1531(b). A species“isndangeretdunder
the ESAIf it is “in danger of extinction throughout all or a significant portidnte
rangd,]” and a species is “threatened” under the ESA if it is “likely to become an
endangered species within the foreseeable future throughout all or acaghiortion

of its range.” Id. § 1532(6), (20). The Department of the Interior administers the ESA
for nonrmarine species and has delegatethiFish and Wildlife Servicdan agency
within the Interior Departmenthe authority to listsuchspecies aSendangeretor
“threatenedthrough rulemaking.See50 C.F.R. 802.01 (2015)see alsdangor
Hydro-Elec. Co. v. FERC78 F.3d 659, 661 (D.C. Cir. 199@)oting that the FWS is

“an arm of the Department of Interior®).

Species that the FWISsts as endangered or threatened receive certain
protections under Federal, State, and local law, which the FWS refess‘baseline”
protections. For example, Section 7 of the BE®4uiresfederal agencies toonsult
with the FWSto “insure that any action authorized, funded, or carriedogguch
agency . . . is not likely tgeopardize the continued existence of any endangered or
threatenedpecief]” 16 U.S.C. 81536(a)(2). Section 9 of the ESA prohibits the
“také’ of endangered wildlife, wheretdké' means td'harass, harnpursue, hunt,

shoot, wound, kill, trap, capture, or collect, or to attempt to engagayrsuch

2 Under the ESA, the FWS makes a determination regarding whethart @r species should be listed
based on a number of factors affecting its continuing existenceydimg the current status of the
species’ habitat, overutilization of the species, désear predation impacting the species, and whether
existing regulations are adequate to protect the species. 16 U.35338§a)(1). Whereas pnio
environmental statutes prohibited the listing of a spgcikit was still flourishing anywhere[,]” Frank

F. Grad, Treatise on Envt'l Law Ch. 12,18.04[7][b], the ESA now permits the FWS to list a species
that is threatened or endangered throughout “a significant porfids cange,” where “range” is

defined as “the general geographical area within whiehsiecies is currently found, including those
areas used throughout all or paftthe species’ life cycle, even if not used on a regular basi9.Fed.
Reg. 37578, 37579, 37583uly 1, 2014)



conduct? 16 U.S.C. 881532(19), 1538(a)(1); 50 C.F.R.1§.21(c). And Section
10(a)(1)(B) authorizes landowners and local governments who desire to engage in
activitiesor projecs that may incidentally result in the take of a protected species to
apply for a permit by demonstrating, among other things, ttregt &pplicant will, to the
maximum extent practicable, minimize and mitigdte impacts of such taking [and
thaf the taking will not appreciably reduce the likelihood of the survival awdvery
of the species in the wild[.]"16 U.S.C. 81539(a)(1)(B), (2)(AXB). Similar
protectionsfor endangered and threatened speebdst on the state level; for example,
California requires statgovernment entitieghat areresponsible for project approval
under the California Environmental Quality At consider the environmental effects of
certain proposed projectsSeeCal. Pub. Res. Code 88.006-21189.3 see also id.
§21002.1.

Pursuant to the ESA, the FWS is requirectoploythe best available scientific
and commercial datarhen it makes the initial determination regarding whether or not a
particular species should be listedeaslangered or threatene&eel6 U.S.C.
8 1533a)-(b). Moreover,theagencys decision to list a speciess fitting within one of
these protected categorigaust be madavithoutreference to economic costs or private
property impacts.”Safari Club Intl v. Jewel] 960 F. Supp. 2d 130 (D.D.C.2013)
(emphasis added) (internal quotation marks and citations omiged)alsdl6 U.S.C.
8§ 1533(b)(1)(A) (stating thdisting determinationsnustbe made “solely on the basis
of the best scientific andommercial data available The FWSis also required to
utilize standard administrative rulemaking processes when it makes the bigtongon:

it must provide public notice of its proposed listing determination throughstsuance



of a proposed ruleand thereafter receive public comment, followed by the
promulgation of a final rule that lists the species. 16 U.S1633(b)(5)}(6).

Notably, the ESA specifically states that, “to the maximum extent prudeht a
determinable[,]” the FWShould publisha rule that designatdke “critical habit for a
listed speciest the same time the agenpyblishesthe final rule that lists thespecies
asendangered or threatenetd. § 1533(a)(3)(A). In practice, the FWS often “put[s]
off” this critical habitatdesignation.SeeN.M. Cattle Growers Asa v. U.S. ksh &
Wildlife Serv, 248 F.3d 1277, 1283 (10th Cir. 2001) (explaining that, because the FWS
has long believed that critical habitat designations “are unhelpful, duipkcahd
unnecessary[,]” the agency often fails to makes such designation fantted to do so
by court ader” (citation omitted)). However, whahe FWSdoesundertake teengage
in the critical habitat assessmeitg exercise of discretioregarding the designation of
an area as a critical habitat for a listed species is governed by iicget of stattiory
and regulatory criteria.

First, the ESA definesa “critical habitat” as

(i) the specific areas within the geographical area occupied
by the species, at the time it is listed [as endangered or
threatened under the statute], on which are found those
physical or biological features (I) essential to the

conservation of the species and (lI) which may require
special management considerations or protection; and

(i) specific areas outside the geographical area occupied by
the species at the time it istiesl. . ., upon a determination

by the Secretary that such areas are essential for the
conservation of the species.

16 U.S.C.8 1532(5)(A). Consistent with this statutory definition, in orderreach the
conclusionthat a particular geographic area fliff this definition and is thua critical

habitatfor ESA purposesthe FWS must determine the “primary constituent elements”



or “PCEs” of the habitat, which areHose physical and biological features that are
essential to the conservation of a given species and that may require special
management considerations or protectiob0 C.F.R. 824.12 (2015). In addition, as
with the decision to list a species in the first place, the agency must makattbal
habitat determination by relying on the bestentific data availableSeel6 U.S.C.

8§ 1533(b)(2).

However, and significantly for present purposes, in stark contrast to thesESA
prohibition against considering the economic impact of a listing determination, when
the FWSdecideswhether or not to designate a geographical area as a critical habitat for
a listed species, th&agencymust“tak[e] into consideration the economic impact, the
impact on national security, arahy other relevant impact, of specifying any particular
area a critical habitat.” 16 U.S.C. 81533(b)(2) Furthermore, except when extinction
is at issue, the agency has discretion both teektjude any arerom a critical habitat
designation based on a determination “that the benefits of such exclusion dutiveig
benefits of specifying such area @art of the critical habitat,id., and (2) determine
the weight to be afforded to various exclusion factors when deciding the s¢ap
critical habitat designatiorseeid.

Finally, it is important to acknowledg@s a historical mattgthat the FWS has
actually employed different methodologies to assess the economictiwipacritical
habitat determinatioover the years. Prior to 2002, the FWS utilized the “baseline” or
“incremental” approach, which requires the agency to consider only thosetsjhat
would not otherwise occur without the designatiar the critical habitat.Endangered

and Threatened Wildlife and Plants; Revisions to the Regulationsnfmaict Anayses



of Critical Habitat (“2012 Critical Habitat Revisions”J/7 Fed. Reg51,503, 51506

(Aug. 24, 2012).“Under [the baseline] approach, any economic impacts of protecting
the [species] that will occur regardless of the critical habitat dasigm—in particular,
the burdens imposed by listing the [spediesnd of itself—are treated as part of the
regulatory‘baseliné and are not factored into the economic analysis of the effects of
the critical habitat designatioh.Ariz. Cattle Grower$ Assn v. Salazar 606 F.3d 1160,
1172 (9th Cir. 2010). So, for example, the various costs that arise from the mtere fac
that a species has been labeled endangered or threatergdthe costs associated
with engaging in Section @onsultations to ensure that fedkactionswill not likely
jeopardize thespecies continued existengeand the costs arising from compliance with
Section 9s prohibition against “takingthe species and the costs of complying with
state and local lawshatprotect thespecies—are congleredpart of the baselinandare
excluded from the calculation of costskirfal Rule: Revised Critical Habitat for the
Riverside Fairy Shrimp (Dec. 4, 2012) (“2012 Final Rule”), Admin. R. App., EGBE.N
7-1 & 7-2 (*AR”) 045115.) What is left aregheincremental costattributableonly to

the designation of critical habitat; under the baseline methodolmgy such
incrementalcosts are counted when the impact of the critical habitat designation is
assessed (Cf. Econ. Analysis of Critical Habitat Bégnation for Riverside Fairy
Shrimp (Aug. 30, 2012) (“Econ. Analysis”), AR 0659 (“Incremental costs are limited
to administrative efforts of new and reinitiated consultatitmsonsider adverse
modification of critical habitat . . ,administrative cets of complying witi{state law]

and time delays resulting from both proces¥eps



Between 2002 and 2008, the FW@Schewed the baseline approactd conducted
its critical habitat economic analyses using the-t&densive” methodologySee2012
Critical Habitat Revisions, 77 Fed. Reg. at 51507. Pursuant to this methodology, the
FWS considered “all of theconomicimpacts of a critical habitat designation,
regardless of whether those impacts are attributablextensively to other causes.”
N.M. Cattlegrowers As®%, 248 F.3d at 1285Under this approach, the aforementioned
costs of conducting Section 7 consultations, adhering to Sectsopréhibition against
taking protected species, and complying with state laws would bededlin the
calculation of the cost of the critical habitat designation, along witlatitgtional
incremental costs that aegtributable to designating the critical habitathus, this
methodology is “ceextensive®—i.e., it includescods attributablebothto listing the
species as endangeredthreatenedndto designating its critical habitatand this
approach will, at a minimum, equénd will almost always eceed the cost calculation
under the baseline approach.

In 2008, the FWS reverted back to using the baseline methodology when
conducting economic analyses with respect to the designation ofathtabitats 2012
Critical Habitat Revisions, 77 Fed. Reg. at 5150®. The agency haapparently
continued to use that approach to date.

2. The Preparation Of Environmental Impact Statements Under
The National Environmental Policy Act

NEPA is, in essence, a “procedural statutedt isdesigned to ensure thaderal
agencies make fullinformed and weHconsidered decisionsNew York v. Nuclear
Regulatory Comm, 681 F.3d 471, 476 (D.C. Cir. 2012) (quotidgrmont Yankee

Nuclear Power Corp. vNat'| Res. Def. Council, Inc435 U.S. 519, 558 (1978)



(internal quotation marks omitted))lo this end, beforergy federal agency undertakes
a “major Federal action[] significantly affecting the quality of the hureanironment,”
42 U.S.C.84332(2)(C),NEPA requires the agency toauate the environmental
consequences of that proposed action. The required evaluation involves pgyeparin
detailed environmental impact statement (“EIS”) that describes the inopalce
proposed action the environmenand any alternatives to the pased actionwhich
the agency must publish for public review and commedt®> Theagency may also opt
to preparea lessdetailed environmental assessmanbrder to assist it in determining
whether a particulaagencyaction will have a significant &ct on the human
environment such that an EIS is requiedn environmental assessmensta “concise
public document” that briefly provides evidence and analysis to assisg@ncy in
deciding whether the action in question requires an E58e40 C.F.R.8 1501.4(a)(c);
id. 8 1508.9 (defining an environmental assessment). Based on the information
contained in thessessmenthe agency may proceed to prepare an EIS; alternatively,
the agency may conclude that an E$Shot warranted. 40 C.F.R.1&01.4e).

The NEPA statute does not contain a private right of action against the
government; rather, a plaintiff alleging a NEPA violation “must rest itenclar
judicial review on the Administrative Procedure ActPublic Citizen v. U.S. Trade

Representave, 5 F.3d 549, 551 (D.C. Cir. 1993). In the context of such actions, the

3 An EIS details both theadverse environmental consequesiod the proposed projeandalternatives
to the projectand it also addresthe extent to which the project’s adverse effects camhtigated. 42
U.S.C.8 4332(2)C)(i)—(iii). An agency’s preparation of an EIS is an extensive undertakimsgfar as
it generally involves both a draft and a final documenhe Bgencymustinvite comments on the draft
statement before prepag the final EIS see40 CF.R.8 1502.9(2015) 40 CF.R. §15031, andit
mustconsult with other federal agencies that may have special expeiitiseaegpect to the
environmental effects of the proje@mong other thingssee42 U.S.C. § 4332(2KR).

10



FWS has taken the position that “outside the jurisdiction of the U.S. Court cdaApp
for the Tenth Circuit, we do not need to prepare environmental analysedimsddby
NEPA in connection with designating criticahbitat under the Act.” (2012 Final Rule,
AR 045141 (citingDouglas Cty. v. Babbitt48 F.3d 1495 (9th Cir. 1994)}.)

B. Background Facts Underlying Otay Mesas Complaint

1. Riverside Fairy Shrimp

The Riverside fairy shrimp is a small freshwater crustaceganerally
measuring 0.56 to 0.92 inches lerthat was identified as a new species in 1985 and
listed as‘endangeredon August 3, 1993. SeeFinal Rule: Determination of
Endangered Status for Three Vernal Pool Plants and the Riverside RainypSAug.
3, 1993) (“Listing Decision”) AR 000695 Proposed Rule: Revised Critical Habitat for
the Riverside Fairy Shrimp (June 1, 2011) (2011 Proposed Rule”), AR 0566lis
shrimp is a filter feederts diet consists mostly of algae, bacteria, and other
microorganisms. (2012 Final Rule, AR 04509Mporeover, Riverside fairy shrimp
“are relatively sedentary[,]” and the species typically does not agtiméjrate. [(d.
045098.%

Notably,in orderto grow and reproduceriverside fairy shrimpely upon

“vemal pool hydrology—i.e., pools that fill with water during fall and winter rains and

4 This geographicallybased distinction in agency policy has resulted from & &plthe U.S. Courts of
Appeals on the question of whether an EIS is required faicatihabitat designations. l@atron
County, the Tenth Circuit Court of Appeals held that the FWS must cgmyith NEPA when
designating critical habitat under the ESA5 F.3dat 1436. By contrast, the Ninth Circuit, Douglas
Countyv. Babbit 48 F.3d 1495 (@ Cir. 1995), held that FWS does not have to comply with NEPA
when designating critical habitald. at 1502-07.

> Passiverelocation of these shrimpan occur as the result of weather conditions such as rain or wind,
or when animals or vehicle tires pick up and transport mud thaaowRiverside fairy shrimp egyysts.
(2012 Final Rule, AR 0450945) The cysts camalso survive passage through tliégestive tracts of
animals, which provides for another means of movemeht. 045139.)

11



evaporate in the spring(ld. 04509294 Generally speaking, this species of shrimp
mates and reproduces when the vernal pool is full, and the offspring leyade+
encased in hard cysts at the bottom of the pashen the pool is dry. The lifecycle of
a Riverside fairy shrimp begins when a varpool fills with water and the shrimp
mature, mate, and reproduce. The female shrimp carry the fertilgglie a pouch,
but before the embryos reach full maturity, they stop developing and edtemant
state. [d. 045094.) A hard protective coating develops, and the embryos turn into
cysts that eventually fall to the bottom of the vernal poddl.)(

“By the time the pool dries out, the numbers of dormant cysts withih paol
basin can reach tens of thousands to millions, depending on pool size, volume, and
deptH.]” (Final Rule: Designation of Critical Habitat for the Riverside Fairyii@b
(2005) (“2005 Final Rule”), AR 019548 The protective coating that forms around the
cysts allows the cysts to remain dormant at the bottom of a-@tiedernal pool for
decades, and possibly even centuries, and protects the shrimphheotugme weather
conditions. [d. 019549.) When conditions are favorable and thenakpool fills, a
portion of the dormant cysts at the bottom of the pool will hatdd. 019550.) But
once the pool dries owtgain many more cysts remain dormant in the soil and may
hatch during a future filling. See d.)

2. Vernal Pool Networks And Watersheds

Only vernalpools with certain characteristics provide an appropriate habitat for
survival of theRiverside fairy shrimp. For example, “Riverside fairy shrimp will not
hatch in pools that receive cool waters from early winter rainsheratthey exist only

in pools that “retain water through the warmer weather of late gpfin(Listing

12



Decision, AR000699 (citations omitted).Moreover, because it takes thgsts
approximately eight weeks twatch,mature and reproduce in the water of the poséé
2012 Final Rule, AR 045094), the pool conditions much be such that the pool will not
dry out completely in less than eight weeks. This meansthiedtabitatof this species
is limited to vernal pooldhat are at leaghoderatéy deepand thustake longer to
evaporate. Ifl.) In addition, the vernal pools that comprise theeRside fairy shrimp
habitat must have “nearly impermeable surface or subsurface soil layérf$at or
gently sloping topography” (Final Rule: Final Designation of Critidabitat for the
Riverside Fairy Shrimp (May 30, 2001) (“2001 Final Rule”), AR3047), because hard
soil layers prevent water from seeping when the pond filld. (éxplaining that “[i]n
southern California, these impervious layers are typically alluniaterials with clay or
clay loam subsoils, and they often form a distinctivienmrelief known as Gilgai or
mima mound topography”).)

As a general matter, vernal pools that have the necessary physical chatiasteris
to support Riverside fairy shrimgre those thdfill with water during fall and winter
rains thatevaporate inhe spring(2012 Final Rule, AR045093, and thatypically
occur in pool complexesthat is, “two or more vernal pools in the context of a larger
vernal pool watershed[,]” where the po@e connected by flowing water either on or
below the surface.|d.)® Vernal pool complexes and their associated watersheds are
often located “in areas with Mediterranean climates where slightedsfons become
seasonally wet or inundated following fall or winter rains.” (ListingcB®n, AR

000695.) Most oflie vernapool habitats in Southern California have been lost over

6 The term tatershetirefers to the area upland of and adjacent t@enalpool. (Listing Decision,
AR 000700)
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time due to a variety of factors including commercial growth, and oalyery small
percentage remain from the U.S./Mexico borderlands north, and those thah samai
found in a disturbed and artificially fragmented landscape.” (Bauder & MchkiHa
Current Distribution and Historical Extent of Vernal Pools in Southern Qali&oand
Northern Baja California, Mexico (1998), AR 04614&e alsd&Environmental
Assessment & Land Protection Plan: VerRalols Stewardship Project, AR 000002
(“Due to historical and ongoing agricultural activities, 78 percerthefvernal pools
oncelocated on [the southernmost mesa of California] have bestf (citation
omitted));Vernal Pools of Southern California Remoy Plar-Bauder(Sep. 3, 1998)
AR 052857 (“On much of the coastal terrace, habitat losses have resulted imre seve
reduction of the geographic range of pools and the species found in them. 0$&=s% |
coupled with fragmentation of the habitat, haveentuated the naturally patchy,
discontinuous distribution patterns of most vernal pool species.”).)

3. Subunit 5¢

Otay Mesa owns land in San Diego Cour®alifornia,including the 57 acres
that the FWS has designated as critical habitat for the Riveraideghrimp and which
is referred to throughout this Opinion as “Subunit 5¢” or “the Property.” OtayaMes
plans to develop a part of Subunit 5c¢ into a recycling center and landfill, which it
claims is essential to address projected landfill capacity sssu8an Diego County.
(SeeOtay Mesa Comments to Proposed Rule to Revise the Critical Habitat
Determination for the Riverside Fairy Shrimp and Notice of Draft oo Analysis
(April 2, 2012) (“Otay Mesa Comments”), AR 037643, 037643tay Mesa claimghat
the “land underlying Subunit 5C is zoned as a landfill, and the area surrounding the

western boundary of the project has been designated as a landfill bufferadomeng

14



only uses consistent with the future recycling center and landfilladjwers” (Id.
037648) Otay Mesaalsoasserts that “this facility could take more than 10 years to
permit and construct” due to the number of agencies with which it must comsutha
nature of the approvals that it must obtaind. 037649 (explaining in & comment
letter on the proposed rule that thkenned recyclindacility “will need environmental
review as well as permits from the Army Corps of Engineers, [theFFile California
Department of Fish and Game, the State Water Resources Control BoardgthedRe
Water Quality Control Board, and the California Integrated Waste §emant
Board[,]” and that “all sensitive species and habitat impacted by thjed®rwill be
mitigated in accordance with requirements imposed by the FWS as pad Stttio 7
consultation”).)

Subunit 5¢ contains at least one vernal pool, which is approximately onenacre i
size—the pool was formerly a cattle stock pond. (2012 Final Rule DARL09.)
According to the FWS, Subunit 5c¢ “also contains a small stream as wdléas
downward slope and mima mound topography that make up the watershed associated
with the [] vernal pool.” Kd.)

In designating Subunit 5c¢ as a critical habitat for the Riverside &irymp, the
FWS relied on threenvironmentakurveys that contractors performed on this pool: one
in 2000 (Large Branchiopod Dry Survey at Otay Mesa, Generating Projett 19,

2000) (2000 Survey”), AR 0038064.1), one in 2001 (Wet Season Survey Report for
RFS at East Otay Mesa SPA (Sep. 19, 2002001 Survey”), AR 004784817), and
one in 2011 (Survey Report for Fairy Shrimp at Proposed East Otay MesHill

Project (Dec. 23, 2011) (“2011 Survey”), AR 037286). During the 2000 survey,

15



which was conducted when the stock pond was dry, the contractor gathered 10 soil
sampledrom the driedout pond bedeach of which contained Riverside fairy shrimp
cysts. (2000 Survey, AR 00386038.) The next survey began on January 23, 2001,
when the stock pond was inundated with water, and ended on May 16, 2001, after the
pond had dried out. “[O]n February 7, 2001, unidentified larval fairy shrimp thawght
be Riverside fairy shrimp . . . were observed” in the stock pond. (2001 Survey, AR
004788, 004792.) “Later, during the March 15, 2001 sampling session, adult Riverside
fairy shrimp were positively identified” in the stock pond, numbering in the tens of
thousands. 1. 004788, 004795.) During the 2011 survey, which was conducted when
the stock pond was dry, the contractor again gathered 10 soil sampéch of these
samples contained Riverside fairy shrimp cysts, in numbers “rarfgomg over 25 to

more than 100 cysts per soil sample.” (2011 Survey, AR 037261, 37263.) There is no
dispute that the stock pond itself is the only location within Subbowhere cysts

and/or shrimp have been found.

C. The Critical Habit Rulemaking Proceedings For The Riverside Fairy
Shrimp

1. Prior Rulemaking Proceedings

The FWS did not designatany critical habitat for theRiverside fairy shrimp
whenit listed the specieas endangereith 1993 despite its statutory obligation to do
so. Insteadthe agencyublished its first rule designatiraycritical habitat for the
Riverside fairy shrimp on May 30, 2001. (2001 Final Rule, 23®46-77.) Several
construction industry groups filed a lawsuitdballenge thigule in federal courtsee
Bldg. Indus. Legal Def. Found. v. Norta231 F. Supp. 2d 1Q@02(D.D.C. 2002)

which led to a settlement agreement pursuant to wthielrWS published a revised
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critical habitat design&on for the Riverside fairy shrimmp March of 2005. 005
Final Rule, AR019536-757.)

In 2005,the FWS made specifidindingsthat Subunit 5ccontained thanecessary
primary constituent elements (“PCEs”) noeet the statutory definition o€ritical
habitatfor the Riverside fairy shrimp (See2005 Final Rule, AR0D19625.) However,
the agencyexercisedts discretionto excludeSubunit 5¢ from thelltimate critical
habitat designatignfinding that the benefits of exclusion exceddhe benefits of
inclusion (Id. 01971114.) Specifically, he Secretargmployedthe co-extensive
methodology to evaluate tleconomicimpact of the critical habitat designatiamd
foundthatinclusion ofSubunit 5cwould result in minimal benefit® the species
because the Riverside fairy shrimp currently occupied Subunit 5¢, arsfdheanyone
who proposed to engage in an activityat “might adversely impact the species,
including possibly significant habitat modificatigli would already be requiretb
consult withthe FWS even without a critical habitat designatiofid. 019711 see also
id. 019712 (“[W]e believe that this proposed unit as critical habitat would proititde |
additional Federal regulatory benefits for the speci).) With respect to the benefits
of exclusion, the Secretary fourithat the costaissociated with designatir@ubunit 5c¢
ascritical habitat would range from $%illion to $31 million, largely as loss of land
value and increased costs to prividedownerg,]” (id. 019712-13,) and thus were
relatively high, leading to the conclusion that the costs outweighed théitsesned, as
a result, Subunit 5¢ should be excluded.

Taking into account albf the exclusionsthe FWS's 2005 ruleultimately

designated approximately 306 acres as critical habitat for the Rivegigeshrimp.
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(Id. at 019536.) The 2005 rule was challengeu court seeCtr. for Bio. Diversity v.
Salazar No. 3:09-cv-0051 (JM) (JMA) (S.D. Cal. 2009)which led toanother
settlement agreememtursuant to whichhe FWS conducted the rulemaking
proceedingthatarethe subject of the instatdwsuit. 012 Final Rule, ARD45087.)

2. The2011-2012Rulemaking Proceedings

a. The2011 Proposed Rule

On June 1, 2011he FWS publishedn the Federal Registets revised proposed
designation otritical habitat for theRiverside fairy shrimgthe“2011 Proposed
Rule”). The 2011 Proposed Rutketailed the procegtat theFWS undertookin order
to identify the critical habitat for the specie$2011 Proposed Rule, AB55614-75.)
As an initial matterthe FWS explained thathe areas the Riverside fairyrgnp
occupiedin 1993 whenthe speciesvas listed as endangerddcluded “Orange,
Riverside, and San Diego Counties, as well as Baja, Mextaafiere there were
documentedsightingsin 1993—as well as certain “additional areas [that] were occupied
at the time of listing but were not identified at the time of listingld. 055626). The
FWSthenidentifiedthree PCE®f a Riverside fairy shrimp habitatthese physical
and biological features essential to the conservation of the Riversigestaimp” (id.
055623 055628 were specified as followsfirst, a vernal poolwetland, with pools that
have suitable chemistryhatare filled 2 to 8 months during the winter and spring
(though not necessarily every year), ahdtdry out in late springpr summey second,
adjacent areathat function as the local watershedhich may range in size from a few
acres to more than 100 acres and wifadilitate thefill ing of the pools in the winter
and spring and third,underlying soils that have an impermeable layer such that the

pool can fill during the winter and spring mits. (See d. 055623 see alsad. 055646
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(“Subunit 5¢ contains the physical and biological features that are edgenthe

conservation of Riverside fairy shrimp, including ephemeral wetland dta(i#CE 1),

intermixed wetland and upland habitatstthat as the local watershed (PCE 2), and the

topography and soils that support ponding during winter and spring months (PCE 3
The next stephat theFWS undertook was ttcompile[] all available

observational data on Riverside fairy shrimp into & @htabasein orderto ensure

thatit had an accurate map of all instances where the species was observed orcollecte

(Id. 055628.) Using this information and the known characteristics of the sp¢leees

agencyevaluated'which occurrences were extaat the time of lisghg based on the

listing rule as well as information that has become available since ligtirendit

ultimately conclu@dthat all area, except for one thas not at issue in this caséyere

occupied prior to the time the species was listedd. @55628-29, see also id055618

(“We believe occurrences documented since the 1993 listing do not repeaasen

expansion of the speciedistribution and range into previously unoccupied ar@ath

the exception of Johnson Ranch Created Pools), but rather a better understanding of the

historical distribution and range of the spe¢ig3.) The FWSthenpurportedly

reviewed theemaps and removed all of the geograpaieas that did not contathe

PCEs it had identifiednd subsequentlyfurther refined those maps based on relevant

scientific informationand statutory requirementgSee @. 055629)

7 In the proposed rule, the FWS descrilitssmap-development proced$is way.

We first mapped the ephemeral wetland habitat in the occupied areg usin
occurrence data, aerial imagery, and 1:24,000 topographic majs.théh
mapped the intermixed wetland and upland habitats that functothe local
watersheds and the topography and soils that support the occupied ephemeral
wetland habitat. We mapped these areas to identify the gently slapegy
associated wh ephemeral wetland habitat and any adjacent areas that slope
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As aresult of this analysighe FWS “propose[d] to designate 2,9&dres]. . .
in 5 units, containing 25 subunits, as critical habitat for the Riversidg $arimp”
(1d. 055635.) In making this designatiometFWS specifically determinedhat Subunit
5c—theoneacre stock pond and 56 surrounding adtedthe FWS characterizeas
watershedor the stock pond-is essential to the conservation of the specaied
requires special management considerati@rsl protections (Seeid. 05564 (stating
among other things, that “[t]his subunit is considered essential foretwvery ¢
Riverside fairy shrimp because it includes one or more pools eskentraintain
habitat function, genetic diversity, and species viabilayt that “this subunit may
require special management considerations or protection to address thoeats f
nonmative plant species and anthropogenic activiteeg ( development, OHV use,
water runoff, and grazing)’(internal citation omitted).)Consequentlythe FWS
proposed to include Subunit be the final critical habitat designatg andsought
comments regardinthis proposalespecially‘[s]pecific information regarding the
presence or absence of the physical and biological features essentialdoniservation
of the species within proposed Subunit 5¢, and whether this area is essential to the

conservation of the species and why[(fd. 055614.%

directly into the ephemeraletland habitat, which contribute to the hydrology of
the ephemeral wetland habitat. We delineated the border of the proposetirevis
critical habitat around the occupied ephemeral wetlands and assodoateld
watershed areas to follow natural breakghe terrain such as ridgelines, mesa
edges, and steep canyon slopes.

(2011 Proposed Rule, AR 055629.)

8 With respect to the other parcels of land that the FWS @seg to designate as critical habitat for the
Riverside fairy shrimp, the FWS proposed to exclude urddet.S.C.81533(a)(3)(A)certain military
owned land that is covered by an approved integrated natural resmarcegement plan. It further
proposed to exclude undéf U.S.C. §1533(b)(2)several additional areas, including areas that were
subject to finalized or draft “habitat conservation plans” under Sectbof the ESA.Subunit 5c is
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At least two peer reviewermmented orthe 2011 Proposed Rule, both of
whom agreed withhe FWS's approach of including th@atershedareain the critical
habitat designatiofor the Rivergde fairy shrimp (SeeMarie A. Simovich, Peer
Review of the Proposed Revised Critical Habitat for the Riverside Fairyn$ (July
22, 2011)(“Simovich Comment”) AR 031959 (“It is good that you are considering the
watershed critical, especially for aespes needing lasting pools.Bllen Bauder, Peer
Review Response to Proposed Revised Critical Habitat for Riverside arrgnp
(“Bauder Peer Review”), AR32302(“l was pleasd to see a discussienin both
documents—of the importance and complexity ofatersheds and their relevance to the
designation of critical habitat in vernal pool ecosystems.Qne of these reviewers
went on toexplain how alteration of the watersharkasurrounding vernal poohlwould
negatively affect Riverside fairy shrimp:

[The species] is sensitive both to the length of the ponding
period and to water chemistry. Since this species requires
longer periods of ponding to hatch and mature, it is found in
ponds that are usually the deepest in a complex, and if in a
network, at thébottom of the network. Loss of shallower
headwater and flow through pools higher up in the network,
as well as loss of upland habitat within the watershed, alters
both the surface and subsurface flow paths. This would

impact the rate of movement of waté¢he storage of water
(location and length of time), and water chemistry.

(Bauder Peer Review, AB32302 (internal citations omitted) llowever, this same
reviewer was noableto verify whether the mapthatthe FWS had provided properly
captured vernapool networks and watersheds because the maps did not contain

“topographical lines and precise pool locatipiis (I1d.)

not the subject of any such plan, and the FWS did not propose to exitltateeconomic reasongnder
16 U.S.C. 81533(b)(2) as it had done in 2005. (2011 Proposed Rule,06R621.)
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The FWS did not publistaneconomic analysisf the impact of the critical
habitat designatiosontemporaneously with the 2011 Proposed Rule. Rather, the
agencyindicated that it was preparing a new economic analysis on which idveaek
public comment and review. (2011 Proposed Rule,08B651.) Moreover, in the 2011
Proposed Rulethe FWS placed the public on notice thatstead of employinghe co
extensiveanalysisthat the agency hadsedto evaluate the critical habitat designation
for the Riverside fairy shrimm 2005, the new economic analysis would “focus on the
specific costs attributable to designating the areapgsed in this proposed rule as
critical habitat” under the baseline approachd.) In the interimthe FWS sought
“[ilnformation on any quantifiable economic costs or benefits of the proposeaded
designation of critical habitat.” Id. 055614-15.)

b. The2012 Proposed Ruladnd Economic Analysis

On March 1, 2012the FWS publishedan amendediersion of the 2011 Proposed
Rule—hereinafter referred to as the “2012 Proposed Rui@’order“to clarify that
certain subunits that we originally proposed for revised critical hablgatgnation [as
occupied aregdsare now also being proposed [as unoccupied greg®roposed Rule:
Revised Critical Habitat for Riverside Fairy Shrimp, 77 Fedg.Re,543 (March 1,
2012) (“2012 Proposed Rule”), AB37610.) Subunit 5c is oe of these redesignated
units. (Id. 037613.Y The FWSexplained that it had made this change because it had
only “limited surveys verifying occupancy of many specific pootspto listing”;

therefore, an 8ccupied-only designatiorof critical habitat might beulnerable to

9 In articulating alternative bases for its designationisien, the FWS did not change the total number
of acres (2984) that it proposed to designate as critical habis#e2012 Proposed Rule, AR 037610;
2011 Proposed Rule, AR 055614.)
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challenge based on the statutory requirementtth@FWSmustdetermine occupation
status as of the time the species was listdd. 037612.) See als 16 U.S.C

8§ 1532(5)(A)(i). The 2012 Proposed Rudksoreaffirmed thathe FWS had abandoned
the co-extensiveeconomic analysig favor of a baseline analysod the critical habitat
designationwhich, as explained abovémits consideration of economic impacts to
those ‘stemming solely from the critical habitat rulemakingld.(037617.)

With respect td&Subunit 5cn particular,the FWSfound that Subunit Swas
“occupied at the time of listingor the purpose of the ESA, based on survey results
dating as early as 2000, as well as the presence of the PCEs on theypabpleettime
of listing. (d. 037615.}° Alternatively,the FWS found that, even if Subunit Seas
“unoccupied at the time of listingit is now occupied and essential for the conservation
of Riverside fairy shrimp because the area contains the reqUphtesical and
biological features” necessary to ensure the conservation of the spéldgs

The FWS alsdiired a contractorindustrial Economics, In¢to producethe
statutorilyrequiredeconomic analysisf the proposed critical habitat designation (“the
2012 Proposed Rule Economic Analysis'ihdustrial Economicseleased draft
version ofthe economic analysisn March 14, 2012anda final versian on August 30,
2012. (Seelndus. Econ., Inc., Economic Analysis of Critical Habitat Designatarn f
Riverside Fairy Shrimp (2012) (“2012 Proposed Rule Econ. Analysis”)0BB651
771) The2012 Proposed Rule EconominAlysisutilized the baseline methidmlogy

and thus soughtto quantily the “incremental impacts of this rulemakingk¥i.e., the

0|n the contet of critical habitat designation, “presence” and “occupation”myesynonymous.
Rather, “presence” indicates where the species is physically fouadtbacre stock pond in this
case), while “occupation” encompasses both those areas where thessigguligsically found and those
areas necessary to support the species (the watershed in this casks). Nlee. at 23.)
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“administrative efforts of new and reinitiated consultations to marsadverse
modification of critical habitat for Riverside fairy shrimp, administratiosts of
complying with theCalifornia Environmental Quality Act (CEQA), and time delays
resulting from both processés(See d. 050659, 050680 Theanalysisacknowledgd
that“[a]lthough minimal economic activity on private lands is anticipated, of the
impacts quantified, the greatest impacts are expected to be conedntrdinits 2 and
5 within Orange and San Diego Counties, respectively[d’ @50660) and that
Subunit & is one ofthree thatwould shoulder most of the incremental costs associated
with the proposed critical habitat designati@d. 050719)

In modeling the projected costs associated with the critical habitat désigha
the 2012 Proposed Rule Economindysisgenerally “reli¢d] on local planning
authorities for estimates of the number of housing units projected to be p@A35 in
the census tracts encompassing the studyf dteend, using this dataquantified the
incremental impactsn that projected residential developme(®ee id.050704-06.) In
addition to this residential projectiorhdanalysisalsomentiored Otay Mesés specific
plans to build a landfill and recycling center on the Propextygfoundthat the
proposed designatiowas unlikely toimpose any incremental costs on the construction
of such a facility (See id 050719n.94 (pointing out that plans are currently in place
to develop the East Otay Mesa Recycling Collection Center and LandijBairin
vicinity of Subunit5C[,]” but “[b]ecause this subunit is known to be occupied by the
Riverside fairy shrimp, if a consultation were to occur, the Serwiceld evaluate the
effects of the Project on individuals in the pool, regardless of the presewciicdl

habitat”). As a resultthe analysis concluded thahe low and highend ranges of
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incremental effects of all economic activities in proposed revised critadatdt are
estimated to be $1.77 million to $2.85 milljopi (1d. 050659.)}*

C. Otay Mesas Comment®©n The2012 Proposed Rule
And Economic Analysis

On April 2, 2012,0tay Mesa submitted commentsttee FWS regardinghe
2012Proposed Rle and theeconomic Analysisasserting its position th&ubunit 5¢
does not meet the statutory and regulatory requirements for inclusibe critical
habitat designationfor the Riverside fairy shrimpand alternatively,explainingwhy
Subunit 5cshould be excluded from the final critical habitat designation under 16
U.S.C. 81533(b)(2) (Otay Mesa Comments, AB37643-58.) Otay Mesa argued that
designatingSubunit 5cas“occupied critical habitatis inappropriatebecause “[t]here is
no evidence that Riverside fairy shrimp were present on Subunit 5C in 1993 tkéhen
species was listed as endangeted. 037644.) Moreover, Otay Mesaasserted that
“Iin the 19 years since the Riverside fairy shrimp was listed, onlyndfo&of Riverside
fairy shrimp have been found[]” and that “this stock pond normislignly wet for 2-3
weeks per yeai]" which is an insufficient period of time for the shrimp to mature and
reproduce. Id. 037646.) Otay Mesdikewise argued thatlesignatingSubunit 5cas
“unoccupied critical habitatwould be improper becauske property does not “possess
the physical and biological characteristics necessary for success of thesSpedhat
the oneacre stock pond is an “isolated pool” and the remaining 56 acres contdiemeit

vernalpools nor shrimp. I{l. 037646-47.)

11 Approximately 90% of these costs were attributed to “time delays to dprent activities; the
remaining portion results from adnistrative costs of considering adverse modification in section 7
consultations, and conducting environmental assessments to complyapijtlicable state
regulations].” (2012 Proposed Rule Econ. Analysis, @®6593-60.) For the entirety of Unit 5, the
projected costs ranged from $431,680,032,600. Id. 050661.)
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Assumng arguendahat Subunit 5cdoes,in fact, meet the statutory criteria for
designation aa critical habitat, Otay Mesalsomentioredthat the Secretary of the
Interior should exercise the discretion afforded to him urgde533(b)(2) to exclude
areas that would otherwise be designated as critical hdi@tstusdhe benefits of
exclusion outweigh the benefits of inclusionlight of the recycling center and landfill
it proposed to build on the PropertySeeid. 037647—-48) In this regard, Otay Mesa
argued that the Riverside fairy shrimp will not become extinct if Subunit 5C is
excluded, because ampptential habitat on the property is poor, and characterized as
being heavily disturbed-thereis only one artificial stock pond that could support the
species, and it is natonnected to any vernal pool complékid. 037648) Moreover,
Otay Mesaassertedhat landfills in theSan Diegoarea areclose to reaching their
capacity threshold, creating a “critical need” for the proposed fgcdind that “[dglay
is not an option, because this facility could take more than |0 yeqrsrioit and
construct! (ld. 037649 see alsad. (asserting furthethat “[i]dentifying appropriate
land as a landfill site can be extremelyallenging, so impairing land thhas already
been zoned for this use would be a lémsSan Diego County).)

Thefinal argumentin Otay Mesas comment lettewith respect to the proposed
designation was that, becaude FWSdid not prepare an environmental impact
statementn compliarce with NEPA any final designation of critical habitat would be
arbitrary and capricious.Id. 037650.) Otay Mesaalsochallenged the validity othe
Economic Analysi®on a number of groungdsncludingthe agencys decision taise the

baselinemethodologyrather tharthe coextensive methodologyandthe contractois
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use ofmodel inputs that assumelat residential development would occur $ubunit
5c¢, despiteits exclusivezoning forlandfill use (Id. 037653-58.)

d. The2012 Final Rule

On December 4, 2012he FWS published a final rule designating 1,724 acres as
critical habitat for the Riverside fairy shrin{the “2012 Final Rule”)(2012 Final Rule,
AR 045086-157.) This final rule, whicls the subject of this litigatiqrunderscored
the FWS's oft-stated belief thathe critical habitat of the Riverside fairy shrimp
includesupland watershed areas for vernal pooBpecifically, the FWS stated that
“[t] o maintain highquality vernal pool ecosystems, the vernal pool basin (a specific
vernal pool and surrounding landscape) or complex and its upslope wat€eshacent
vegetation and upland habitat) must be available and functiorfSkee i1d.045093
(internal citation omitted).)The agency further explained that “fidcent upland
hahktat supplies important hydrological inputs to sustain vernal pool ecasgsjéand
that“[p] rotection of the upland habitat between vernal pools within the watershed is
essential to maintain the space needs of Riverside fairy shrimp andfér the venal
pools from edge effects(ld.) The FWSalso describedhe processhatit hadused to
map and define the critical habitand restated its conclusion thatreservation of
Subunit 5c, in particulaiis necessary for the conservation of the species

because its occupied pool and surrounding watershed are
essential to maintain habitat function, genetic diversity, and
species viability. Further, it is essential because the basin
contains the appropriate depth and ponding duration, soils,
elevation, andvater chemistry (pH, temperature, salinity,
etc.) to fulfill Riverside fairy shrimis life-history needs.

The vernal pool in this subunit has been impacted by OHV
use, cattle grazing, development, and nonnative grasses.
Subunit 5¢ contains the physical or biological features

essential to the conservation of Riverside fairy shrimp,
including ephemeral wetland habitat (PCE 1), intermixed
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wetland and upland habitats that act as the local watershed
(PCE 2), and topography and soils that support ponding
during winter and spring months (PCE 3).

(Id. 045109(internal citation omitted)

Although the FWS acknowledged that it “lack]d specific documentation of
Riverside fairy shrimp occupancy in Subunit 5¢ at the time of list(ndy.), its
conclusion that Subunit 5¢ was “occupied” at the time the Riverside farrgnp was
listed as endangered whased on the physical and biological features ofpitogerty;
the sedentary nature of the shringmd the fact thashrimp have been observed
Subunit 5¢s vernal pool relatively recently(ld.; see alsad. 045138-39 (responding
to Otay Mesas comment regarding the lack of surveys showing that SubunaSc
occupied at the time of listing}? Alternatively, the FWS found th&ubunit 5cmet
the criteria for designation dsinoccupied critical habitat “because we consider the
subunit to be essential for the conservation of Riverside fairy ghnagardless of
occupancy data at the time of listing.1d(045109) In response toéhereviewers
comment aboutheinability to verify thescope of the area that purportedly constitutes
thevernal pool watershedhe FWS explainedthat “[t] he printing standards of the
Federal Register are not compatible with topographical maps or othaledieteatures
that would show vernal pool networks and watersheds. However, the GIS files we used
to delineate critical habitat are available by request from the CarlsbagakistWildlife
Office[,]” and “[t] he shapefiles can be laid over other layers (aerial photography, roads)

for users to view the vernal pool networks and watersheds the Final Rule, e

12 At the hearing this Court held on the parties’ crosstions, ounsel br Otay Mesa appeared to
waive this particular occupancy argumesitating that Otay Mesa was “not pressing with @wurt” the
guestion ofwhether the stock pond was occupied at the time of listidging 26, 2014 Hr'g Tr. at
17:14.)

28



FWS alsoprovided response® each pointhatOtay Mesahadraised inits comment
letter. (Id. 04513843.)

Otay Mesa timely filed a complainhallenging the 2012 Final Rule, and the
parties cross motions for summary judgment regarding the validity of the releipe
for review.

1. LEGAL STANDARDS

A. Summary Judgment

In general, a court will grant summary judgment “if the movant shows lieae t
is no genuine dispute as to any material fact and the movant is entitled to pidgsne
matter of law.” Fed. R. Civ. P. 56(a)nderson v. Liberty Lobby, Inc477 U.S. 242,
247 (1986);Moore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009)'Summary judgment
is the proper mechanism for deciding, as a matter of law, whether agyagetion is
supported by the administrative record and consistent with the APA sthotla
review” Loma Linda Univ. Med. Ctr. v. Sebelilg34 F. Supp. 2d 42, 52 (D.D.C.
2010) (citingStuttering Found. of Am. v. Springe&98 F. Supp. 2d 203, 207 (D.D.C.
2007));see also Richards v. INS54 F.2d 1173, 117& n.28 (D.C.Cir. 1977).
However,due to he limited rolethata court plays in reviewing the administrative
record, the typical summary judgment standards set forth in Rule 5& c)oar
applicable. Stuttering,498 F. Supp. 2d at 207Rather, “[u]nder the APA, it is the role
of the agency to molve factual issues to arrive at a decision that is supported by the
administrative record, whereathe function of the district court is to determine whether
or not as a matter of law the evidence in the administrative recondifpped the agency
to malke the decision it did” Id. (quotingOccidental Engg Co. v. INS753 F.2d 766,

769 (9th Cir. 1985)). In other words, “when a party seeks review of agenioy act
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under the APA, the district judge sits as an appellate tripgnand “[t]he ‘entire case
on review is a question of lawAm. Bioscience, Inc. v. Thomps@&§9 F.3d 1077, 1083
(D.C. Cir. 2001) (footnote and citations omitted).

B. The Administrative Procedure Act

As noted above, Otay Mesa has brought #asonunder the Administrative
Procedure Act allegg thatthe FWSs implementation of the 2012 Final Rule is
“arbitrary, capricious, an abuse of discretion, or otherwisteim accordance with
law[.]” 5 U.S.C. 8706(2)(A). In reviewing agency actionnder the APA, a court must
be mindful of the division of labor between the court and the agemaypembering that
“it is the role of the agency to resolve factual issues to arrive at aidechsat is
supported by the administrative record, whereas the function of thectdisdurt is b
determine whether or not as a matter of law the evidence in the adminwistratiord
permitted the agency to make the decision it dili*Tech Pharmacal Co. \EDA, 587
F. Supp. 2d 13, 18 (D.D.C. 2008) (internal quotation marks and citation omitted).
Accordingly, a reviewing court cannot “substitute its judgment for thahefagency
Motor Vehicle Mfrs. As® v. State Farm Mut. Auto. Ins. Cal63 U.S. 29, 431983)
Moreover, given that “[t]he scope of review under thebitrary and capricious
standard is narrop]” id. at 43, the agency action under review is “entitiec
presumption of regularity[;]seeCitizens to Preserve Overton Park, Inc. v. Vqlpél
U.S. 402, 4151971),overruled on other ground<alifano v. Sanders430 U.S. 9
(1977). Accordingly, a courts role in reviewing agency action lisnited to
determining‘whether the [agencg] decision was based on a consideration of the
relevant factors and whether there was a clear error of judgmé&tate Farm463 U.S.

at 31-32. In particular, a reviewing court mustaluatewhetherthe agency considered
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relevant data and articulated an explanativat establishes “rational connection
between the facts found and the choice madd."at 43

Notably, if the agency has acted in an area wheegdls scientific and
technological uncertainty, courts “must proceed with particulaticapavoiding all
temptation to direct the agency in a choice between rational alternatidisahce for
Bio-Integrity v. Shalalall16 F. Supp. 2d 166, 177 (D.D.C. 2000). This is because,
where a matter involves scientific or technical decisions within the ademcga of
expertise, a reviewing court must afford the agency a “high levdetdrence.”Serono
Labs., Inc. v. Shalalal58 F.3d 1313, 1320 (D.@ir. 1998)(quotation marks and
citation omitted) Moreover, “[w]hen specialists express conflicting views, an agency
must have discretion to rely on the reasonable opinions of its own qualifiedt€xpe
even if, as an original matter, a court might fiewhtrary views more persuasive.”
Marsh v. Or. Natural Res. Coun¢#90 U.S. 360, 378 (1989).

To the extent thaDtay Mesas APA claiminvolves questios of statutory
interpretationthis Court must utilize the twetep process laid out @hevron U.S.A.
Inc. v. Natural Resources Defense Council, Jd&7 U.S. 837, 104 (1984)The
Chevronanalysis first requires the reviewing court to determine “whe@urgress has
directly spoken to the precise question at iss@hévron,467 U.S. at 842. To resolve
whether “the intent of Congress is clear” under this first sigepthe court must
exhaust the “traditional tools of statutory construction,” including textnalyesis,
structural analysis, and (when appropriate) legislahistory,id. at 843 n.9Bell Atl.
Tel. Cos. v. FCC131 F.3d 1044, 1047 (D.C. Cir. 19979If the intent of Congress is

clear, that is the end of the matter; for the court, as well as the agendygimeigffect
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to the unambiguously expressed intenCaingress.” Chevron,467 U.S. at 84243.
However, if the Court concludes that the statute is silent or ambiguous on thicspec
issueafter employing these tools, the Court moves on to step two and defidws to
agencys interpretation so long as it idased on a permissible construction of the
statute. See d. at 843. Put another way, if Congress is silent, the Court must defer to
the agenclys construction “unless it is arbitrary or capricious in substance, or
manifestly contrary to the statuteMayo Found. for Med. Educ. & Research v. United
States 562 U.S. 4453 (2011) (citations and internal quotation marks omittekhdeed,
“the whole point ofChevronis to leave the discretion provided by the ambiguities of a
statute with the implementing agencyAssn of Private Sector Colls& Univs. v.

Duncan 681 F.3d 427, 441 (D.C. Cir. 2012) (citations and internal quotation marks

omitted).

1. ANALYSIS

Otay Mesamaintains that it is entitled to summary judgment because the record
establishes thate FWS's final ruledesignatingSubunit 5c as a critical habitéor the
Riverside fairy shrimp is arbitrary and capricious in three respdetst, Otay Mesa
contendghat the FWS mistakenly determined that its property meets the criteria in the
ESAfor designation asritical habitat(Pls! Mem. at 23-29); second, Otay Mesargues
that the FWS did not properly account for the economic consequentleis particular
critical habitat designationd. at 30-42); andthird, Otay Mesa argues that the FWS
improperly failed to conduct a NEPA analysis to assess the envirmamepacts of
the critical habitat determinationd( at 42-48). The FWSbases itxrossmotionfor

summary judgment on the contentions that, as a threshold mateer,Mesa doesot
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have standing to challenge the critical habitat designatiadthat, with respect to the
merits,the FWSs designation of Subunit 5¢ as a critical habitat for the Rider&iry
shrimp was not arbitrary or capricious in violation of the APA because the yagenc
conducted a proper economic analysis, reasonably determined that it neetladtke
a NEPA analysis, and has articulatedionaland wellsupported reasorfer
concluding that the 57 acres at issue qualifies a critical habitat within thaingeof
the ESA (Defs! Mem. at 16-11.)

For the reasons explained below, and as reflected i®ttHer issued on
September 30, 2015€eECF No. 29), thiCourt hasreachedhe following
conclusions(1l) Otay Mesa has standing to challenge the 2012 Final Rule; (2)\W% F
did not act arbitrarily or capriciously in concluding thhe stock pond on Subunit 5¢
and the watershed area that feeds into the stock pond qualifeadhas occupied or
unoccupied critical habitat for the purpose of the ESA; (3) the FWS conducted an
economic analysisf the critical habitat designation that was motonsistent with the
ESA or otherwise improper; and (4) the FWS did not violate NEPowever, because
the submitted portions of the administrative record docooitain any topographical
maps or other sources of data upon whicé FWSpurportedlyrelied in designating
Subunit 5c¢ as critical habitat, this Court is not able to determinehgh¢he FWS acted
rationally in concluding that the 56 acres of land surrounding the veowdlvwhere the
shrimpare presenis watershed for the or&cre stock pond. Accordingly, the Court
will order the parties to supplement the Administrative Recopgehdix and submit
supplemental briefinggmited to the issue of the proper scope of the watershed for

Subunit 5¢s vernal pool.
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A. Otay Mesa Has Standing TaChallenge The Critical Habitat
Designation

Before turning to the merits ddtay Mesas APA claim regarding the critical
habitat designation, this Court must address the threshold issue of whethavi€xay
has established, by a preponderance of the evidence, Articleahdli;mg to bring its
complaint. See Haase v. Sessio835 F.2d 902906 (D.C. Cir. 1987) (“[T]he defect of
standing is a defect in subject matter jurisdictionMpran v. U.S. Capitol Police Bd.
820 F. Supp. 2d 48, 53 (D.D.C. 201(hplding thatthe plaintiff bears the burden of
establishing jurisdiction by a prepondeca of the evidenggciting Lujan, 504 U.S. at
561). Defendants argue broadly that Otay Mesa has failed “to shtdpetific facts
demonstrating that they have suffered a concrete, imminent injury thraicisable to
the Riverside fairy shrimp critical habitat rule and that will likely be esded by a
favorable decision in this case” (Defddem. at 20), and in particular, Defendants fault
Otay Mesa for not “provid[ing] declarations or other evidence dematsgrshat they
have standing to raise tinelaim for relief.” (d.; see also id(criticizing Plaintiffs for
“alleg[ing] that they plan to build a recycling center and landfill beit property, [and]
citing their own comment letter in support of this statement” (internal citatio
omitted)).)

Defendants Article Ill standing argument is puzzling, given the legal standards
for constitutional standing, which are well established. When addressingansesf
constitutional standing at the summary judgment stage of a case, considexo
whethe the record adequately demonstrates the following three requirements:

First, the plaintiff must have suffered an injwiyp[-]fact—
an invasion of a legally protected interest which is (a)

concrete and particularized, and (b) actual or imminent, not
conjectural or hypothetical. Second, there must be a causal
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connection between the injury and the conduct complained
of—the injury has to be fairly traceable to the challenged

action of the defendant, and not the result of the independent
action of some third party not before the court. Third, it must

be likely, as opposed to merely speculative, that the injury

will be redressed by a favorable decision.

Lujan v. Defenders of Wildlif&604 U.S. 555, 56861 (1992) (internal quotation marks,
footnote, alteratins, and citations omitted). Thus, generally speaking, “the standing
guestion is whether the plaintiff haslleged such a personal stake in the outcome of the
controversy as to warrant his invocation of feder@aburt jurisdiction and to justify
exerciseof the courts remedial powers on his behalfWarth v. Seldin422 U.S. 490,
498-99 (1975) (quotindBaker v. Carr 369 U.S. 186, 2041962). Anda plaintiff can
satisfy thisburden by showing “asubstantial proability’ that it hasbeen [or will be]
injured, thathe defendant causet$ injury, and that the aort could redress that
injury.” Sierra Club v. E.P.A 292 F.3d 895, 899 (D.C. Cir. 2002) (citation omitted);
see alscAms for Safe Access v.EA, 706 F.3d 438, 443 (D.C. Ci2013 (explaining
that, when assessirgganding,a court ‘must assumgplaintiffs] will prevail on the
merits of their claims” (citation and internal quotation marks omitted)).

In the present case, this Court concludes thatselsevident from a review of
the administrative record that Otay Mesa has a personal stake in thes avad, thus,
hasconstitutional standing to seek review of the 2012 Final R@&.City of Waukesha
v. E.P.A, 320 F.3d 228, 233 (D.C. Cir. 200@xplaining that it is “unneceasy” for a
petitioner to submit additional evidence in support of its standing with respactase
on appeal if théstanding to seek review of administrative action is slident”
(citation omitted)) It is undisputed that Otay Mesa participated in the underlying rule

making proceedings by submitting, through counsel, comments objectitng t-WSs
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proposal to designate Subunit 5c as a critical habitat for the Rivefi@iyeshrimp.
(Otay Mesa Comments, AR 037648.) In these comments, Otay Madantified
itself as the owner of Subunit 5¢c and explained its plans to develop the Praperty i
recycling center and landfill for San Diego Countyd.(037643-48.) Otay Mesa also
explained how the FWS rule designatings property as critical hatat would impact
its ability to proceed with the landfill projecid. 03764748), and the FWS has
acknowledged that the critical habitat designation will impose additiovstsoon the
project beyond the baseline costs Otay Mesa would incur as the oéshd FWS
listing the Riverside fairy shrimp as endangersede(id.050661). It is likewise
undisputed thaOtay Mesa could proceed with construction of the landfill and recycling
facility without incurring these additional costshis Court were tonvalidate the
critical habitat designatianThus, the administrative record on its face establishes the
necessary injury, causation, and redressabil8gel ujan, 504 U.S. at 56661.
Furthermore, even if Otay Me'sastanding in this matter was not evidérom
the administrative record, Otay Mesa has clearly cured any evidetated deficiency
by submitting a declaration fro@avid Wick, who hasmanage Subunit 5csince 1992.
(Decl. of David Wick, Ex. B. to PIs.Reply, ECF No. 172 (“Wick Decl.”), 17.) Mr.
Wick describes Otay Mesa plans to build a recycling facility and landfill on the
Property and declares that, “[whithe inclusion of the property sited for the recycling
center and landfill as critical habitahe cost of developing that redytg center has
sharply increased-and may cause the project to be stopped altogethéd.) {This
additional informatioralso sufficedo establish constitutional standing undesan.

Seeb504 U.S. at 56061; see alsdOtay Mesa PropL.P. v. U.S. Dept. of Interigr714 F.
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Supp. 2d 73, 881 (D.D.C. 2010) (holding that declarationfrom Mr. Wick was
sufficient to establish standing anpriorproceeding challenginthe designation of
Otay Mesas property as critical habitat for tl&en Diegofairy shrimp),rev’d on other
grounds 646 F.3d 914 (D.C. Cir. 2011).

Defendantsonly retort isto resort to a “zone of interest” argumesegDefs!
Mem. at 26-22) that, a®tay Mesa hamdicated, nght not even be properly
characterized as danding principle. $eePls! Not. of Recent Authority, ECF No. 20,
at 1-2 (quotingLexmark Intl v. Static Control Components, Ind.34 S.Ct. 1377, 1387
(2014) (“[P]Jrudential standing is a misnomer as applied to the -od+ieterests
analysis[.]” (internal quotation marks and citation omittgd) Even se—and even if
Otay Mesa can beonsideredo have brought the instant APA claimriderNEPA[,]”
(Defs! Mem. at 20 (emphasis addeeéipefendant has failed to convince the Court that
Otay Mesa falloutside the zone of interests that NEPA was enacted to proftect.
Lexmark the Supreme Court emphasized that “[w]hether a plaintiff comes within the
zone of interestss an issue that requires [a court] to determine, usiaditional tools
of statutory interpretation, whether a legislatively conferred causetodn
encompasses a particular plaintsffclaim?” 134 S. Ct.at 1387 (citations omitted).
Furthermore,tiis well established that the zone of interests test “is not meant to be
especially demmdingd,]” and that the benefit of any doubt goes to the plaintiifarke
v. Secs. Industry Assm79 U.S. 388, 399 (1987gitation and footnote omitted)“The
test forecloses suit only when a plaintgfinterests are so marginally related to or
inconsistent with the purposes implicit in the statute that it cannot reasonably be

assumed that Congress intended to permit the’suMatch-E-Be-NashSheWish Band
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of Pottawatomi Indians v. Patchak32 S. Ct. 2199, 2210 (201@)uotingClarke, 479
U.S. at399). And the zone of intereststandards particularly generous as applied to
plaintiffs who bring suit under the APA, in light of the need poé'serv[e]the

flexibility of the APA’s omnibus judiciakeview provision, which permits suit for
violationsof numerous statutes of varying character that do not themselvesenclud
causes of action for judicial revieww.Lexmark Intl, 134 S. Ctat1389 In the context
of a NEPA challenge under the APfor example, the zone of interests test turns on
whetherthe plaintiff is among the class of people Congress authorized to sue as
“adversely affected or aggrieved by agency action within the meaning®lf felevant
statute.” 5 U.S.C. §02.

Here, although Defendants assert that Otay Mesa is not within NsE/dfe of
interest because their injuries are “purely economic” rather than emagotal (Defs.
Mem. at 20 (citations omitted)), Defendants give short shrift to NER&cus—which,
properly understood, is the “quality of the human environment[.]” 42Ql.S.
§4332(2)(C) NEPA's implementing regulations broadly define the “human
environment” as “the natural and physical environment and the relationsipigopie
with that environment[,]” 40 C.F.R. §508.14, and the construction of Otay Mesa
planned recgling and landfill facility undeniably touches upon the relationship betwe
the people and the environment. Thus, it is clear to this Court that Otay Meghirs
the zone of interests of NEPA, and therefore has prudential standing, edentba
law governing standing as Defendantsterpret it. See, e.g Monsanto Cov. Geertson

Seed Farms130 S. Ct. 2743, 275@010) (concluding thaplaintiffs werewithin
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NEPA's zone of interests where their alleged injury had both an economic and
environmentakomponent).
B. The FWS's Conclusion That The Vernal Pool And Watershed Area In

Subunit 5¢ Satisfy TheESA’s Critical Habitat Criterion Was Not
Arbitrary And Capricious

As explained above, the ESA authorizes the FWS to desigwatéypes of
critical habitfor endangered or threatened speciésccupied critical habitat—defined
as“the specific areas within the geographical area occupied by the spaicths, time
it is listed [as endangered or threatened under the statute], on whitduacethose
physcal or biological features (1) essential to the conservation of the spacte§ll)
which may require special management considerations or protg¢tias U.S.C.

8§ 1532(5)(A)(ir—and“unoccupied critical habitat, which arespecific areas outside
the geographical area occupied by the species at the time it is listedupon a
determination by the Secretary that such areas are essential for tleevadion of the
specie§]” 16 U.S.C. 81532(5)(A)ii). Here, the FWSlecidedthatthe Riverside fay
shrimp “occupiedthe stock pond and the watershed area surrounding the stockagtond
the time of listing,jnsofar asa sizable number ofhrimp cysts were found in the stock
pond in 2001and ths vernal poolandits surrounding area are “essential to maintain
habitat function, genetic diversity, and species viabil]ty(2012 Final Rule, AR
045109) Alternatively, the FWS concludethat Subunit 5cqualified as‘unoccupied”
critical habitat because it wagssentiafor the conservation oRiverside fairy shrimp,
regardless obccupancy data at the time of listin|§ (1d.) Otay Mesa challengéasis
critical habitatdeterminationas inconsistent with the ESA and record evidence,
assertinghat the statute does not authorize alternative findings regardingaccy

(Pls.” Opp. to CrossMot. & Reply in Supp. of Pls.” Mot. for Summ. J., ECF No. 17, at

39



8-9), and that the evidence regarding the occupancy of Riverside fairyslanochthe
physial and biological characteristics of the surrounding al@as not establish that
preserving Subunit 5c is essential to the conservation of the sgq@&ssMem. at 24
29). However, his Court concludes thahe FWSs determinatios regardingthe

vernd pool and watershed area Subunit 5e—i.e., its finding that thesegeographic
areassatisfythe statutory criteria for being designated a critical habitat for the
Riverside fairy shrimp-was rational and fully explained, and thtisat the agency’s
critical habitat conclusiomas not arbitrary or capricious in violation of the APA, for
several reasons.

First of all,the record evidence amply supports the agencgnclusionthat
Riversidefairy shrimp occupied thesernal pool that exists on Subunit &t the time the
species was listed, and the FWS rationally determined that the wadeasba
surrounding that pool is part of the occupied critical habitat fat @mdangered species
Specifically, and as noted above, surveys taken in 2000, 2001,0dricsBowed that
thousands of adult Riverside fairy shrimp were identified in the stock pondgltire
wet seasonandthatdry season soil samples consistently contained multiple desiccated
cysts (See2000 SurveyAR 003808 2001 Survey, ARD04788, 00492; 2011 Survey,
AR 037263.) Given the limited migration potential of this species (2012 Final Rule,
AR 045098), the FWS reasonably explained in the 2012 Final Rule that these
“occurrences documented since the 1993 listing do not represent an expantien of

species distribution and range into previously unoccupied areas, but rather a better
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understanding of the historical distribution and range of the species.” @@aRRule,
AR 045138.%°

Furthermorethe environmentsurveysupon which the FWS reliedonfirm that
the stock pond and surrounding area in Subunit 5c¢ contain the identified PQEisg D
the wet season, the stock pond can be inundated for up to 4 memthsh longer than
the 8week inundation minimum needed to support Riverside fairy shrimp repraducti
(2001 Survey, AR 004787, 004788, 0047921oreover, the recordsupportsthe
agency’s determinatiothat “[t]he watershed is an essential component of the vernal
pool ecosystem” and that “[t]he disturbance and/or loss of watershedsstdhine
greatly reduced volume and duration of water supply in vernal pools.” (Listing
Decision, AR 000700see alsd&Simovich Comment, AR32302 (“| was pleased to see a
discussior—in both documents-of the importance and complexity of watersheds and
their relevance to the designation of critical habitat in vernal pool stes\s.”);
Bauder Peer Review, AR32302 (noting that watershed surrounding a vernal pool is
crucial to both pool filling and chemistry).lndeed,according ¢ the agencythere is
evidencethat the geographic area in question containespotentiafor development of
avernal pool complex, as the surveys show that “[d]uring periods of egtrem

inundation, the overflow from [the stock pond] is able to flow into pool #5 and the

13 Otay Mesa appears to have conceded the occupancy point, after havialyichallenged whether
the stock pond was actually occupied1993, at the time the Riverside fairy shrimp was listed as
endangered.JeePls.” Mem. at 2425 (citingOtay Mesa Prop 646 F.3d at 91,6which held—with
respect to the San Diego fairy shrimphata single sighting of one shrimp in 2001 was insufficiem
support agency’s finding that property at issue was occupied in 1997caumicheed to be occupied in
2007.) Counsel for Otay Mesa largely abandoned this argument at thensmidtearing, stating that
Otay Mesa was “not pressing with the Coutite quetion ofwhether the stock pond was occupied at
the time of listing. June 26, 2014 Hr’'g Tr. at7:14.) But even if counsel had not retreated fiitsn
initial position, it is clear that the record contains substamvadlence to support the FWS'’s
deternination that the stock pond was occupied in 1993.
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connectivity between the pools may allow for transfer of branchiopods filoensfock

pond] to pool #5.”(AR004788.) And the FWS regulations that implement the ESA
expressly contemplate and authorize the inclusion of watershed incakh#bitat
determination.See50 C.F.R. 824.12(d) (referencing as an example that, where there
are “[s]everal dozen or more small pools, lakes, and springs are foundnrall local

ared, tlhe entire area could be designated critical habitat if itewdetermined that the
upland areas were essential to the conservation of an aquatic species indated

ponds and lakes”)lt is also clear from the record tha&pntrary to Otay Mesa

assertions, the fact that tkeock pond in Subunit 5is anartificial depression is

irrelevant to whether igualifies as a vernal pool or occupied habisdg2012 Final

Rule, AR045093 (“Habitats include natural and created pools[;] some of these habitats
are artificial pools (cattle watering holes and road embamis)p])”.) Thus this

Court concludes based ¢ine evidence in the record and the existing regulatory scheme,
thatit was entirely reasonable for the FWS to reach the conclusioriiteatock pond
andsome portion of the area arountdi.e., “the watershed”) satisfied the definition of
“occupied” criticalhabitat that required preservationder the ESA.

Second, even if the record was such titat FWS’s“occupied” critical habitat
finding was notwarranted, theagencyreachedan alternatve conclusion thatully
supportsits critical habitat designation: th&ubunit 5cqualifies as “unoccupied”
critical habitat becauspreservation of the stock porashd watershed is essential to the
conservation of the shrimp that indisputably existreat present. After considering a
variety of scientific evidence, the FWS made the unequivocal finding‘ghdiunit 5c¢

contains the physical or biological features essential to the coats@mvwof the speeis
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including ephemeral wetlantiabitat (PCE 1), intermixed wetland and upland habitats
that act as the local watershed (PCE 2), and topography and soikugpadrt ponding
during spring months (PCE 3).(2012 Final Rule, AR 045139.) To reach this
conclusion, lhe agencyonducted aletailed, scientift assessment of the physical and
biological features of the pond and the surrounding aaed,it isclear beyond cavil
that the FWS’s judgment regarding the highly technical and scientific mattehether
or nota geographic area haélse requisite PCEs entitled to substantial deferenc8ee
Huls Am. Inc. v. Brownei83 F.3d 445, 452D.C. Cir.1996)(court must give an
extreme degree of deference to the agency whaa dvaluating scientific data within
its technical expertisé (quotingInt’| Fabricare Inst. v. U.S. EPAA72 F.2d 384, 389
(D.C.Cir. 1992)); see also Marsh v. Ore. Nat. Res. CoundB0 U.S. 360, 3771989)
(where agency’stecision “requires a high level of technical expertigeyiewing
courtsmust defer to “the informed disetion of the responsible federal agencigs.”
What is more, “[with regard to FWS decisions in particuldg]iven the expertise of
the [Service] in the area of wildlife conservation and management ancetbeedtial
standard of review, the Court begins with a strong presumption in favor of upgoldin
decisions of the [Servicé]. Am. Wildland v. Kempthornet78 F. Supp. 2d 92, 96
(D.D.C. 2007)(alterations in the originaljguotingCarlton v. Babbitt 900 F.Supp.
526, 530 (D.D.C1995)). Indeed in aprior case involving thisameproperty, the D.C.
Circuit expressly statethat the courtsnustrespect the FWS’s judgment regarding
whether to designate land as unoccupied critical hglstatong as the agency “sa[id]
so inits agency decision and jufied] that determinatiori. Otay Mesa Prop.646

F.3d at 91gcitation omitted).
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Otay Mesas suggestiomerethat theFWS was not entitled t@onclude in the
alternativethat Subunit 5¢ waseither“occupied”or “unoccupied”’as a matter of law
(PIs! Opp'n to CrossMot. & Reply in Supp. of PIs.Mot. for Summ. J., ECF No. 17, at
8-9) finds no support in thESAor in D.C. Circuit case laywand in any event, is
seemingly immaterial to the APA claim at handovihere does the statuséate that the
“occupied” and “unoccupied” determinations are mutually exclusive wheadbacy is
assessing a geographic area, and one could imagine a seesadl as the one
presented in this casein which either definition could reasonably be deemed
applicable. See Home Builders Assof N. Cal. v. U.S. Fish & Wildlife Servw16 F.3d
983, 990 (9th Cir. 2010)‘ There is no requirement that every area be classified as one
or the other, and, in the case of vernal pool complexes, which may changeidaiiljmat
from year to year, such a classification may be impossiblé&urthermore, both
definitions require the agency to make a reasoned determination regandisame
critical factual issue: whethemreservation othe areahat is under consideratas
essential to the conservation of the listed species. In other wordsdlegs of whether
the area at issue is itself “occupied” by the species, or is not presetilpied but is
nevertheless essential to the specmmservation, the agency halear statutory
authority to designate that area a “critical habitat” under the ESA.

The bottom line is this: theritical habitat designation “is a highly contextual
and factdependent inquiry]” Ariz. Cattle GrowersAssn, 606 F.3d at 1164, antiis
Court has concluded thatt was entirely reasonable for tliFVSto apply its scientific
expertise to th&nown facts regarding Subunit@nd thereby deem thvernal pool and

surroundingwatershed area “critical habitat” for tiRaverside fairy shrimp As
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explained inPart IlL.E, infra, the FWS has not provided the Court with the
topographical maps and other record evidence that purportedly justifiesnitsusion
that the entirety of the 56 acres that surrotimel vernal pool on Subunit 5s

watershed, and thus this Court is presently unabbetermine whether the agency
acted rationally with respect to the specifaritical habitat” boundaries that the agency
has designatechowever,this Court sees nothing arbitrary or capricious about the
FWS s foundationaldeterminatios that (1) thereare endangered Riv&de fairy shrimp
in Subunit ®’s vernal poolhnd thus at the very leasthe poolitself is acritical

habitat entitled to protectiormnd(2) the watershedrea aroundhe poolis also

essential to preservation of the speaesl is therefore properly subject toopedion

under the ESA

C. The FWS's Economic Analysis Was Not Inconsistent With The ESA
Or Otherwise Improper

Otay Mesas challenge tahe FWSs economic analysie this casas multi-
faceted. First,OtayMesa assesthatthe FWSs economic analysis is flawed becaus
Subunit 5C has been zoned and approved for the buildimgred/cling center and a
landfill, but the FWS failed to account for the “enormous social impacts” wttlgtg
that project andits economianalysisassumed merguture resdential development for
the property at issue(Pls! Mem. at 31.) Otay Mesaalso assertsthatthe FWS
improperlyutilizes the “discredited”baseline methodas opposed to the @xtensive
method,when the agency undertakes to condemdnomic analysegaf critical habitat
designationsin violation of the ESAs mandates(ld. at 38) And assumingarguendo
that the ESA permstthe FWSto use thebaseline methaalogy, Otay Mesaalso

maintainsthatthe FWSs application othe methodologyn this case was improper
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because the agencwth used the cextensive analysis when it previously analyzed the
critical habitat andthereforeshould havaisel that methodologyin this rulemaking
proceeding as wellFinally, Otay Mesa cliams thatthe FWS*"misapplied”the baseline
methodology, because it failed to consider the costs related torshetitical habitat
designation (the one made pursuant to the 2005 rulemaking process, in which Subunit
5c was excludedwhen it madehe catulations at issue hereSéePls. Mem. at 42
(“FWS’s 2012 economic analysis does not even attempt to measure th[e] change
between the critical habitat that existed through 2005 and the critadadat that
existed after promulgation of the 2012 designation and thus does not utilize thieadase
method as FWS claims.”).)

None of these arguments persuadas @Qourt thatthe FWS acted arbitrarily or
capriciouslyin violation of theAPA with respect to the economic analysis it employed

in this case.

1. TheFWS's Analysis Of The Cost Of The Critical Habitat
Designation Was Rational And Adequately Explained

As noted previously, the FWS released the statutagbyjuired economic analysis
of the critical habitat determination on August 30, 2012. (2012 Proposed Rule Econ.
Analysis, AR05065%771) The 2012 Proposed Rule Economic Analysnsployedthe
baseline methodologio measure the incremental costs associated with the critical
habitat designation, whicthe agencyound were largelyhe costs associated wht
administrative efforts to comply with regulatory requiremethist arose as a result of
the critical habitat designatioms well as costs associated wille resulting time
delays. [d. 050680). For the purpose of its calculatiors Economic Analyss

“relie[d] on local planning authorities for estimates of the number of ingusnits
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projected to be built by 2035 in the census tracts encompassing the seéady @d.
050704) However, the analysis alswted thathe “plans are currently in plade
develop the East Otay Mesa Recycling Collection Center and Landfikgqra)[the]
vicinity of Subunit 5C[,]” andn any eventthe agencwltimately concluded it is
“unlikely that critical habitat designation would impose angrementalcosts on tfs
project” because Riverside fairy shrimp occupied the area, and the FW8 woul
therefore have to evaluate the effects of any proposed project, regaodli@bether or
not the area is designated as critical habitad. @50719n.94.) The analysislso
acknowledgedhat, while the overall incremental costs would be minimal, Subunit 5c¢
would shoulder a significant portion ofd$e costs. Ifl. 050660,050719-80.)
Nevertheless, the Secretary decided not to excudsunit 5¢ from the critical habita
designation becaus@@esignation of critical habitat would noteaningfully influence
whether dandfill can be constructed in SubuBit as there are existing constraints on
development of these lands due to pgresence of Riverside fairy shrimp ajahother
listed species.]” (2012 Final Rule, AR 045140he agencyhas provided a clear and
cogent explanation of the analysis it employadd thusthis Court has little trouble
concluding thathe FWShassatisfied its statutory obligation to evaluabe economic
impact of its critical habitat designation.

Otay Mesas primary argument with respect to the 2012 Proposed Rule Economic
Analysis is that the analysis was improper because the &id/8ot add into its calculus
the “public and private benefib be achieved” through the completion of the landfill
and recyting center project (PIsMem. at 34-36); instead it “hired a consultant to

prepare a generic economic analysis that treats all unimproved pringgterpy pretty
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much the sanig]” and that consultant “assume[d] all private property will be developed
into housing units—-a use entirely incompatible with Otay Mésaroperty.” (PIs.

Mem. at39-37.) But this argument provides no basis foet@ourt to invalidate the
critical habitat determinatioas arbitrary and capricioufor severalreasons.

First of all, to the extent that Otay Mesa emphasized toRWS that“Otay
Mesds property will provide a social service to San Diego County becatesg Mesa
plans to build a new, stataf-the-art, muchneeded recycling center and landfill” (Pls.
Mem. at 3}, it has not demonstrated here that the agency was required to itbkide
“social impact of the missed opportunity to undertake a planaed-use project-no
matterhow beneficial—in its economic analysis, nor has Otay Mas@wn that the
standard baselinmethodologypermits consideration ofuchcosts Indeed,as the
agency explained, the baseline methodology requeresusionof all coststhat would
have benincurredanywayas a result of the presence of Riverside fairy shrimp on the
premisesor otherwise and the agency reasonably determined, thatause “the costs
associated with avoiding adverse modification of critical habitat aréyliicemirror
those necessary to avoid jeopardy to the speciefgw’if any “incremental” costs
would beincurred as a result of the critical habitat designati@012 Final Rule, AR
045140) Moreover, whileOtay Mesas brief goes on at length abdithe enormous
social benefits of the landfill for the millions of residents of Saadoi County” and
how “extremely challenging” it is to find land appropriate for a remglcenter and
landfill (Pls. Mem. at 35) it fails to cite a single case in whithe FWSwas found to

have violated the APA when it employed the baseline methodology but didciotde
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the “social” costs ofreserving the critical habitat as one of therementalabovethe
baseline variables

Nor can Otay Mesasist thatthe critical habitat designatioat issue here
violated the APAbecausdhe FWS decidednot toexercise its discretion texclude
Subunit &. It is clear beyond cavil that this Court lacks the authority under the #PA
review agency action where the actias tommitted to agency discretion by law.” 5
U.S.C.8701(a). The Supreme Court has explained that an action is committed to
agency discretion “if the statute is drawn so that a court would have noimgéal
standard against which to judge the ageésaxercise of discretion.”"Heckler v.
Chaney 470 U.S. 821, 830 (1985). Here, the ESA empowers the FW&xtude any
area from critical habitat if [it] determines that the benefits of such exslusidweigh
the benefits of specifying such area as parthefcritical habitat, unlegst] determines
[that] the failure to designate such area as critical habitat will result in the @rnnaf
the species concernedl6 U.S.C. 81533(b)(2). “The plain reading of the statute fails
to provide a standard by which to judge the Ser\sa®ecision not to exclude an area
from critical habital,]” which meansthis Courtcannotreviewthe FWS’sexclusior—or
non-exclusion—decisions. Cape Hatteras Access Pre&lliance v. U.S. De of the
Interior, 731 F.Supp.2d 15, 29 (D.D.C.2010) see alsdAina Nui Corp. v. Jewell52 F.
Supp. 3d 1110, 1132 n.4 (D. Haw. 2014) (“The Court does not review the Service
ultimate decision not to exclude LB48 from designation, which is committed to the
agencys discretion’).

To the extentthat Otay Mesa challengéke “generic” nature of the FW$

economic analysis and the fact that it “treats all unimproved privateepty pretty
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much the same-regardless of its highest and best use or whether it has substantial
economic value thawill be taken by the regulation” (Pls. évn. at 36), it appears that
Otay Mesa has actuallyaived this argumentNat | Wildlife Fedn v. EPA 286 F.3d

554, 562 (D.C. Cir. 2002(‘It is well established that issues not raised in comments
before the agencare waived and this Court will not consider the/nsee also
Advocates for Highway & Auto Safety v. Fed. Motor Carrier Safety Adm® F.3d
1136, 1150 (D.C. Cir. 2005) (“[A] party will normally forfeit an opportunity to
challenge an agency rulemakiong a ground that was not first presented to the agency
for its initial consideratiori). The reasoning behind application thfis waiver

principleis two-fold. “First, the courts are not authorized to secguéss agency
rulemaking decisions; rather,dhrole of the court is to determine whether the agency
decision is arbitrary and capricious for want of reasoned decmaking.” Advocates

for Highway & Auto Safety429 F.3d at 1150 (citinflotor Vehicle Mfrs. Asa, 463
U.S.at43). Second,[s]imple fairness. . .requires as a general rule that courts should
not topple over administrative decisions unless the administrative bodyas erred
against objection made at the tirappropriate under its practice United States v. L.A.
TuckerTruck Lines, Ing 344 U.S. 33, 37 (1952)Here, Otay Mesa submitted a detailed
comment letter to the FWS challenging the critical habitat designation rarfid d
economic analysis on numerous basasd nowhere in this letter did Otay Mesa
challenge the WS's assumption of residential development for the proposed critical
habitat. SeeAR 03765758 (challenging assumptions of even development and mean

project size of 13.5 housing units, but notidesitial development assumptipohn In
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light of this failue at the rulemaking stage, it would be improper for this Court to rule
on the propriety of the FWS assumption.

But even if the Court were to reach the merits of Otay Mesagument that the
FWS improperly used residential housing assumptions in the 2012 Proposed Rule
Economic Analysis, tis Court still would find no basis on which to invalidate the 2012
Proposed Rule. This is because, first and foremost, the text of 2012 Proposed Rule
Economic Analysis belies Otay Mésaargument that the FWS did ntakkeinto account
thefact that Subunit 5¢ might ultimately be used as a recycling centelaad@ll. The
economic analysis both acknowledgesthroposed usand expressly analyzes the
incremental costs that woul@lfow from the critical habitatesignation. Id. 050719
n.94) In addition it is clear beyond cavil that the FWS is entitled to a presumption of
regularity—that is, a presumption that it properly discharged its dut\i@gh respect to
its analysis of the economic consequences of theal habitat designationSeelL atif
v. Obama 677 F.3d 1175, 1178 (D.C. Cir. 2012). To overcome this presumption with
respect to the contractor’s reliance msidential housing assumptions, Otay Mesa must
point to superior data that the FWS could have used but did$e¢Bldg. Indus. As®
v. Norton, 247 F.3d 1241, 12487 (D.C. Cir. 2001). Otay M@ss motion does no such
thing; instead, imakes the bald contention that the FWS prepared a “generic” analysis
of costs that “failed to provide any efsil information to the decisiemaker concerning
the economic impact of designating Otay Meskand as critical habitat.” (Plsviem. at
37.) In light of the relevant standardsd as far as the APA claim is concerned, this

Court concludeshat thefailure hereis on Otay Mesa part and not the agencty.
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2. TheFWS s Decision To Evaluate The Economic Effects
Using The Baseline Methodology Is Entitled Thevron
Deference

In addition to challenging what it perceives to be the F¥thdervaluing of the
costs of including Subunit 5c¢ in the critical habitat designation, Otay Mkssaattacks
the agencys choice of methodology for assessing economic effects. As explained
above, Congress has requirthe FWS to measure and considére economic impacof
makinga critical habitdesignation andthere are twa@ommonapproaches to measuring
sucheconomic impactsithe baseline approachursuant to which the FWS removes
from the economic calculus those protections afforded to a species asuhefele
FWS listing a speciess endangeredr threatenegdand the ceextensive approach
which requiregshe FWSto consider both the costs associated whié FWSIlisting the
species as endangered or threateawed the additional incremental costs of designating
land as criticalhabitat The FWS has alternated between these two approaashers
time, 77 Fed. Reg. 51508, artde agencys quitecandid that these changkave partly
resultedfrom evolving cag law on the proper approatdconducting the economic
analysis thathe ESA requiresCompare NM. CattlegrowersAssn, 248 F.3d at 1285
(“expressly rejeding]” the baseline approaghwith Ariz. Cattle GrowersAssn, 606
F.3d at 117374 (rejecting theco-extensiveapproacl). Otay Mesacharacterizethis
shift in methodologyas a “repeated flgflop” regarding what the ESA requires with
respect to the prescribed economic analys&t is not entitled t&€hevrondeference.
(Pls! Mem. at @ (arguing that “theChevrondoctrine of déerence has no application
where, as here, the agensyepeated fligflop on whether the ESA requires a baseline
or a coextensive analysis leaves the court little or no reliable agetaerypiatation to

which it can defer).)
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This Court disagreesAlthough the ESAexpresslyrequires thathe FWS
consider the economic effects of a critical habitat designation, the estédes not
“directly speak” to the precise methodology that the Service mustougecomplish
this mandate Chevron,467 U.S. at 82. Giventhe ESA’'s silence on this issue, the
Court must moveo step two of theChevronanalysis andtherebydefer tothe FWSs
construction of th&ESA “unless it is arbitrary or capricious in substance, or manifestly
contrary to the statute.Mayo Faind, 564 U.S. ab2. After nearlytwo decades of
litigation regarding critical habitadeterminationsit is fairly well establishedhatthe
FWS's decision to employ the baseline metivdgen it evaluates economic effeass
not substantivelyarbitraryand capricious, or so inconsistent with the statutory
framework,thatChevrondeference is not dueSee Cape Hatteras Access Pres.
Alliance v. U.S. Deft of Interior, 344 F. Supp. 2d 108, 130 (D.D.C. 2004) (“The
baseline approach is a reasonable method for assessing the actual eoptstafular
critical habitat designation); see also, e.gHome BuildersAssn, 616 F.3d 983, 992
93; Ariz. Cattle GrowersAssn, 606 F.3d at 117-¥4; AlaskaOil & Gas Assn v.
Salazar 916 F. Supp. 2d 974 (D. Ad&a2013)

What is more, it is also quite clear that an agency can change its mindthbou
proper interpretation of a statute, so long as it provides a rationdreatpon for the
change. Seelnv. Co. Inst. vCommodity Futures Trading Comm 720 F.3d 370, 377
(D.C. Cir. 2013) (agency faces a “low bar” in justifying a changapgproach)Anna
Jaques Hosp. v. Sebelius83 F.3d 1, 6 (D.C. Cir. 2009\at. Res. Def. Council v.
Nat' | Marine Fisheries Sery No. 12cv0938 (KBJ), 2014 WL 514840at,*17 (D.D.C.

Oct. 14, 2014). Here, the FWS provided such a rational explanatistagt that the
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agency‘developed(its] current [baseline] methodology in response to conflicting court
decision$ and that its current use of the baselmethodology‘addresses the divergent
opinion of the courts and provides a thorough review for policymakers that enable
them to consider the true costs of critical habitat designation, by congpdwencosts
that would occur solely as a result of designation to those costs thad woenir in the
absence of designation.” (2012 Final Rule, AF041) And while it may bdhe case
that the FWSs current interpretation is “entitled to consideraldgsdeference than a
consistently held agency view” (PldMem. at 41 (quting I.N.S. v. Cardoz&onseca
480 U.S. 421488 (1987) (emphasis added and internal quotation marks omitted))),
“less” deferencaloes not meanone andfurthermore, Otay Mesa characterization of
the agencls present position as a “convenient litigafiposition” and its suggestion
that the FWS has flouted a direct court order to use thextensive approach (Pls.
Mem. at 41)find no support in the record.

To be sure, Otay Mesa is correct to point out that the method the FWS must
utilize to conduct a economic analysis under the ESA is a question of(lame 26,
2014 Hrg Tr. at 19:317), but the relevant question is whetlmrnotthis Court must
defer tothe FWSs interpretation when considering that legal question. Otay Mesa has
not demonstrated that the mere fact tthet FWShaschanged its mind regarding the
appropriate interpretation of the ESA economic analysis requiresoenéhow divests
the FWSof all of the Chevrondeference to which it is otherwise dugBeeAla. Educ.
Assn v. Chag 455 F.3d 386, 396 (D.Cir. 2006)(“[A] n agencys interpretation of a
statute is entitled to no less deference simply because it has changed over time.

Rather, the gestion . . . is whether the [agency] has supported its new readinigeof [t
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statute] with a reasoned analysis sufficient to command our defereneeCimelvron”

(internal quotation marks and citation omittedAnd after affordingthe agencys

reasonedlecision makinghe deference that it is duthis Court cannot conclude that

the FWS’sdecision to calculate costs using the baseline methodelegyghange that

the agency sgcifically addressed in the 2012 Final ReHevas arbitrary and capricious.
3. The Agency' s Application Of The Baseline Methotbgy In

This Case Was Neither Arbitrary And Capricious Nor
Erroneous

To the extent that Otay Mesa suggests that the agency acted arbiuiaeityit
applied the baseline methodologythis casebecauset hadpreviously employedhe
co-extensivemethodology in prior rulemaking proceedinggarding the critical habitat
of the Riverside fairy shrimp, it is mistakefhe FWS consistently analearly
explained how and why its reading of the law changed (and @uaback againas the
result of devlopments in case lawt numerous instances in the rulemaking
proceedingsand it provided this explanation in the 2011 Proposed Rule, in the 2012
Proposed Rule, in the 2012 Proposed Rule Economic Analysis, and in tAd-atil
Ruleat issue here(See, e.g.AR 037617 §tatingthat,in the time sincéehe FWS
finalized the 2005 economic analysis, “courts . . . have held that an inctalnamalysis
of impacts stemming solely from the critical habitat rulemaking is progest as such,
is the current [draft economic analysis] framework approach used byetivec&”).)
There is nothing irrational about this evolution, andstitbe FWShas satisfied the
requirements of the APASeeNat. Res. Def. Council2014 WL 5148407at *18; cf.
Citizens to Preserve Overton ParkO1 U.S.at 416 (explaining that, when evaluating
whether an agency has acted in violation of the APgtandards, a court only

“consider[s] whether the [agen®s} decision was based on a consideration of the
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relevant factors and whether there has been a clear error of judgment[,]”eaodutt
“is not empowered to substitute its judgment for that of the agency”).

Moreover, Otay Mesa contentionthat the FWS misapplied the baseline method
because it did noconsider its prior 2005 cost calculation related to the initial
designation of 306 acrdse bethe relevanbaseline ¢eePls. Mem. at 41 @sserting that
“[t]he regulatory baseline in this case is the original critical habi¢gighation that
FWS maden 2005 and that was replaced by the 2012 designation under review in this
case”) isincomprehensibleand thusentirelyunpersuasive. Otay Mesa appears to
suggesthatthe FWSshould have usethe 2005 critical habitat designation as the
baselinefor theinstant rulemaking proceedingsnd not the 1993 listing decisiphut
this contention misunderstands the enfiremise of the baseline approaebhichis to
remove from the economic calculus those costs that are associated witlotdetipns
thata species receives as a resulttbb FWSs decision tdist that species as
endangered or threatene8ee Aiz. CattleGrowers Assn, 606 F.3d at 11723
(“[T] he economic analysis of the critical habitat designationis not intended to
incorporate the burdens imposed by listing the spegiesihus, the baseline is
necessarilytied to the listing date, rather than some other date that arose adtafesu
litigation, andthe relevant costs are only thoserementalcosts that are incurred
above and beyond éhcosts thahave beenmposeddue tothe listing of the species.

In the final analysis, therthis Court finds thaOtay Mesa has not provided any
reason to conclude that the FWS acted arbitrarily and caprigiaush violation of the

ESA when it tilized the baseline methao evaluate the incremental cesif its listing
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decision andwhen it ultimatelydecided that such costs did not outweigh the benefits of
designating Subunit 5c¢ gsart of thecritical habtat for the Riverside fairy shrimp.

D. The FWS Was Not ObligedTo Conduct A NEPA Analysis In
Connection With Its Critical Habitat Determination

Otay Mesa’s argument that the FWS violated NEPA when it designated Subunit
5c as critical habitat for the Riverside fairy shrimp also fail$le FWS has taken the
positionthat “outside the jurisdiction of the U.S. Court of Appeals for the Tenth
Circuit, we do not need to prepare environmental analyses as defined By IiNEP
connection with designating critical haditunder thdESA].” (2012 Final Rule,
045140.) “[W]here an agency concludes that NEPA does not apply to its acticalf at
the agencys decision isnot entitled to the deference that courts must accord to an
agencys interpretation of its governingtatute and is instead a question of law, subject
to de novo review! Sierra Club v. U.S. Army Corps of Emg, 990 F. Supp. 2d 9, 22
23 (D.D.C. 2013) (quotinierra Club v. U.S. Dép of Agric., 777 F. Supp. 2d 44, 54
(D.D.C. 2011). The parties ackntadge that tereis a Circuit split on this issue, with
the primary cases coming from the Tenth Circwitvhich has held thahe FWS must
conduct a NEPA analysis wh designating critical habitatand theNinth Circuit—
which has held that NEPA is inapplicabio a critical habitat designatiolCompare
Catron Cty, 75 F.3dat 1436,with Douglas Cty, 48 F.3dat 1502-05. As explained
below, this Court believes that the Ninth Circuit has the better of the argument.

In Catron County the Tenth Circuit held thahe FWS must comply with NEPA
when designating critical habitat under the ESA for three independent reaBoeg it
found that ESA procedures have not replaced NEPA requirements “given theofocus

the ESA together with &hrather cursory directive that the $etary is to take into
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accountecoromic and other relevant impacts[.|Catron Cty, 75 F.3d at 1436internal
guotation mark omitted). Second, the court found tlaatdal impact flows from the
critical habitat degjnatior,]” and thus it was necessary to determine the nature and
scope of those impactdd. And third, the court found thattbmpliance with NEPA
will further the goals of the ESA Id.

In Douglas Countythe Ninth Circuitreached the opposite conclusion on each of
these questiomand held thaNEPA was inapplicable to critical habitat determinations
First, the court found, based on the ESAegislative history, that “Congress intended
that the ESA procedures for designating a critical halpiwauld] replace the NEPA
requirements.”ld. at 1503. Second, the court found that “NEPA procedures do not
apply to federal actions that do nothing to alter the natural physicalcemmentg,]” and
that a critical habitat designatiqgarotects the environment, and does not interfere with
or change it.Id. at 1505-06. Finally, the court found that “tHeSA furthers the goals
of NEPA without demanding an EIS. . [because b]gesignating critical habitats for
endangered or threatened species, the Secragaworking to preserve the environment
and prevent the irretrievable loss of a natural resaurckl. at 1506 (quotingPac.

Legal Found. v. Andryss57 F.2d 829, 837 (6th Cir. 1981)). This is in accord with
NEPA's aim of “providling] a mechanism to enhance or improve the environment and
prevent further irreparable damagePac. Legal Found.657 F.2d at 837.

This Courtagrees with the Ninth Circudn each of the thredependent

groundsthat itidentified and discussed iBouglas Countyand adopts its reasoning.

Thus, the Court concludes that the FWS did not act arbitrarily or in violatidhe law
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when itdeclined to prepare and EIS in connection with its designation of a critical

habitat for the Riverside fairy shrimp.

E. The Current Appendix Is Insufficient To Permit This Court To Evaluate
The Scope Of The Designated Area

To recap what has beexplained above, this Court has concluded that the FWS
did not act arbitrarily or capriciously when it determined that endatyRiverside
fairy shrimp occpy the vernal pool on Subunit 5¢ and that the pool and the surrounding
watershed area are “critical habitat” for that listed species within the mgafithe
ESA, nor did the agenty economic analysis and its refusalpt@parean EIS under
NEPA violate the law or otherwiseonstitute arbitrary or capricious action the part
of the agency.Nevertheless, Otay Mesa has asserted ‘i@ administrative record in
this case contains no factual support for the Secretdimydingthat the 56 unoccupied
acres of Otay Mesa property is essential to the conservation of the Riverside fairy
shrimp” (PIs. Oppn. at 14), and indeed, the portions of the administrative record that
have been submitted to this Cotatl short of clearlyegdablishing thatthe 56 acres of
land surrounding the ona&cre stock pond is all watershed and thusssential to the
conservation of thendangereghrimp. (SeeDefs.’ Reply in Supp. of CrosBllot. for
Summ. J., ECF No. 19, at 14 (“The rest of the acreage included in subunit 5c is the
surrounding watershed that is necessary to support the Riversigeshaimp in the
stock pond.”).) To be sure, the FWBas providedh detailed explanation dhe
methodologythat the Servic@urportedlyutilized in deternming that the 56 acres is
watershedsee, e.9.2011 Proposed Rule, AR 0556448), and it has also touted the
existence of topographical maps that show precibely that methodology has been

applied by the agency to the land at issue in this céSee2012 Final Rule, AR
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04513-40.) Butthe Appendixdoes not contain tls® mapsandthe record that has
been submitteds otherwise completelgilentregardingthe specifichydrology of the 56
acresof landthat theFWS contends is watershedor example, itdoes not address with
specificityhow rainflow and subsurface flow contribute to inundation of steck
pond

Given this omission and in light of the FWsSown admission thdwatersheds
vary in size anc¢annot be generalizEdAR 045099, this Courtis in no position to
assess the rationg} of the FWSs decision thathe % acres of Subunit 5that
surround the on@acre stock pondonstitutes watershed for the vernal pool dne
property. GeePls! Oppn at 14-15; see alsd2012 Final RuleAR 045095 (explaiing,
with respect to vernal poolshat“[t] he size ofassociated watersheds likely varies from
a few acres to greater than 10Qras]” and“areaffected by factors including surface
andunderground hydrology, the topograpbfythe area suounding the pool opools,
the vegetative coverage, and tha@l substrates in the aa®.) No less an authority than
the Supreme Court has made clear that it is the rolaisfGourtto ensure that the
Servicehas “examine[d] the relevant data and articulate[d] a satisfactory explanation
for its actiorf,]” Motor Vehicle Mfrs. Asa, 463 U.S.at43, and in the absence @y
evidenceshowing whatspecific datahe FWS consideredn concluding that th&6
acresaround the admittedipccupied stock pondrewatershed fothat vernalpool, this
Court cannotletermine whether “the record belies the agéncgnclusion[,] Cty. of
Los Angelew. Shalala 192 F.3d1005,1021(D.C. Cir. 1999) (internal quotation marks

and citation omitted).(See alsdBauder Peer Review, AB32302 (commenting that the
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stateof the record was such that the vernal pool networks and watersheds umglerly
the critical habitat designation at issue here could not be verified).)

V. CONCLUSION

As explained above, this Court fiathat Otay Mesa has standing to challenge
the FWSs designation of g#property as critical habitat for the Riverside fairy shrimp;
that it was not arbitrary or capricious fire FWSto conclude that a watershed
surrounding the stock porglalifies as dtical habitat; that the FWS economic
analysisof the critical habitat designation was notonsistent with th&SA or
otherwise improper; and that it was not arbitrary or capricioushferWSto conclude
that it need not comply with NEPA requirements when designating crigtaitat for a
protected speciesHowever, becausthe current Appendix of documents from the
administrative recordaks not contain the factual basis for the agéncgermination
thatthe 56 acres that surround the vernal pool in Subumis Svatershedthe Court
cannot determine if Defendants have acted arbitrarily in designatingntire area
referred toas Subunit 5c as critical habitaBecauseDefendants havendicated thathe
portions of the administrative record not currently before this Court, mahact,
contain sufficient facts to suppattie FWSs determinationsegarding the scope of the
designated aredhis Courthasnot vacated the critical habitat determination or
remanckd this matter to th&WS at this time. Rathem@s noted in the Order of
September 30, 2015, and explained further in the Supplemental Order thestswél

along with this Memorandum Opinion, the Cowill require the partiesatfile

61



supplemental briefingnd submit additional materials from the administrative record

this limited factual question.

Date: November 13, 2015 Kdonji Brown Jackson
’ y

KETANJI BROWN JACKSON
United States District Judge
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