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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

OTAY MESA PROPERTY, L.P.et al,
PLAINTIFFS,
V. No. 13.cv-0240 (KBJ)

UNITED STATES DEPARTMENT OF
THE INTERIOR, et al,

DEFENDANTS.
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MEMORANDUM OPINION

Plaintiffs Otay Mesa Property, L.P., Rancho Viftal Mar, and Otay
International, LLC (collectively “Otay Mesa” or “Plaintiffs”) own land San Diego
County, California, that the \$. Fish and Wildlife Service (“the FWS”) has designated
as a “critical habit” for the endangered Riverside fairy shrimpeurideEndangered
Species Act (theESA”), 16 U.S.C 88 15341544 Otay Mesa has filed the instant
action against the FWS and astingDirector,the U.S. Department of the Interior
(“Interior”), andtwo high-rankingInterior officers in their officialcapacities
(collectively, “Defendants”) to challenge the propriety of tR&/S’s critical habitat
designation under the Administrative Procedure Act (*“APA”), 5 U.S.C. §§704.!
This Court has already issued one memorandum opinion in this megeQay Mesa
Prop., L.P. v. U.S. Dep’of the Interior 144 F. Supp. 3d 35 (D.D.C. 2015yhereinall

dispuied issues between Otay Mesa and FWS concerning the critical habiigratem

1 The FWS is an agency with the Interior Department. (Compl. ECF N$51), Along with the FWS
and Interior, Otay Mesa has sued Interior Secretary Ryan Zinke armithent Assistant Secretary of
the Interior for Fish, Wildlife, and Parks.Id()
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for the endangered Riverside fairy shrimp were resolved save mar@ely,whether it
was proper for the FWS to assignaitical habitat designation to 56 acres of Otay
Mesa’s property that is immediately adjacenthie stock pond that contains the shrimp
solelyon the basis of the agency’s finding thlaé types of geologial features that are
generally necessary to support the shrimp species exist on those abheefWShad
concludedthat the 56acres constituted either “occupied” critical habitat untther first
prong of section 1532(5)(A) of Title 16 of the United @&aCode or, alternatively,
“unoccupied” critical habitat essential for the conservation of the speci@sr the
second prong of that same provisjdrut the agency had not conducted any
hydrologicalstudies or othesurveys tadeterminethe extent to whih the56 acres of
land actuallysupported the ecological system that is neagska the shrimfs

survival. As explained belowthe question of whether or not the FWS employed an
appropriate methodology to reach the critical habitat determinaticssee in this case
depends upon the meaning of the term “occupied” as it appears in theaB8Also
turns onthe distinction thathatstatute makes between the standards for designating
occupied and unoccupied critical habitats.

Before this @urt atpresent are the parties’ renewedssmotions for summary
judgmern andthe supplemental briefs that they have filesgardingthesekey legal
issues. Otay Mesa maintains that it is entitled to judgment as a matter oblecause
the FWS improperly desiated the 56 acres tdndas “occupied” habitat even though

the shrimp live only in the onacre stock pond and not on the lan&e¢Pls.’ 2d



Suppl. Br., ECF No. 42at 8-9.)> Otay Mesa further contends that the FWS’s occupied
critical habitatdesignations improper under the ESA because there is no record
evidence demonstrating that all 56 acres of adjacent land must beveserorder to
supply water to the onacre stock pond where the shrimp live, and thatFWS
improperlydesignatedhe 56 agesas “unoccupied” critical habitah the alternative
because ifailed toapply the statutory standardr unoccupied critical habitat
designatios. (See idat 11-13;Pls.” Resp. to Defs.” Suppl. Br. & Pls.” Renewed Mot.
for Summ. J., ECF No. 36, at-8.) Defendants respond that tGeurt should order
summary judgment in their favor, because BEVgS reasonablydetermined that the
stock pond and all 56 adjacent acres satisfy the ESA’s definition afpoed critical
habitaton the basis of the best available scientific d&tafs.” 2d Suppl. Br., ECF No.
41, at 7#12, 16-22), and the FWS applied the corrdegal standards when alternatively
designating this area as unoccupied critical habitat under the EISAt (12-16).

For the reasons explained fully below, this Court finds thatlaw andrecord
evidencedo not supporthe FWS’s“occupied” or “unoccupied’tritical habitat
designatios, and thus thecritical habitatdeterminationthat Otay Mesa challenges here
must be skeaside as arbitrary and capricious and contrary to law in violationeof th
APA. To be specific, the manner in which the FWS determined the scope afethe a
that the Riverside fairy shrimp occupies is inconsistent with the ESA’s ppéscrs for
makingthat determination, andghenthe agencyetermined the area of unoccupied

critical habitat, it failed temploythe statutorystandardhat isapplicable to

2Pacge numbers herein refer to those that the Court’s electronic dasg $ystem automatically
assigns.



unoccupied critical habitadesignatios. Consequently, Otay Mesa’s renewed motion
for summary juigment must b6&RANTED, Defendants’ motion for summary judgment
must beDENIED, and the designation of Otay Mesa’s property as critical habitat must
be VACATED . A separate Order that remands this matter to the agency for further

proceedingswill follow .

BACKGROUND
A. Prior Proceedings

The procedural history of this dispute is described in detail in the opinion that
the Court previously issued in this casege Otay Mesa Propl44 F. Supp. 3d 35;
therefore, only a brief recounting of certain relevant baclkgdodetails is necessary
here. The long and short of it is that Riverside fairy shrimp aralisiteshwater
crustacean(s]” that “rely upon ‘vernal pool’ hydrology” to grow androsjuce,id. at
44, and since 2001, the FWS has been engaged imrakengaimed at designating the
critical habitat for this endangered species pursuant to the presospif the ESAsee
id. at 473 Two prior rules that the FWS promulgated with respect to these shrone
in 2001 and one in 20865were each challenged in fe@trcourt, which resulted in
settlement agreements and the subsequent promulgation of revisedIculest issue
in this case is the most recent critical habitat designatiothisrspecieswhich the
FWS promulgated by a third rul®aking process thdabok place in 2012 (“2012 Rule”),

following the settlement of litigation arising from the 2005 rule.

3 Vernal pools are “pools that fill with water during fall andmtér rains and evaporate in the spring.”
Otay Mesa Prop.144 F. Supp. 3d at 44.



Plaintiffs are businesses thatvn the land in San Diego County, California,
including propertyon which is located a ora&cre vernal pool that was formg a cattle
stock pond and is now home to endangered Riverside fairy shrimp. Bpsed
environmental surveys that showtthtthe filled stock pondontained adult Riverside
fairy shrimpduring the wet season anlde driedout bed of tlat stock pond had
Riverside fairy shrimp cysts it during the dry season, the FWS determined thiat th
endangeredpecies “occupied” the on&cre stock pond at the time the species was
listed in 1993—a finding that this Court has already upheld. at 59. In the 2012
Rule, the FWS proceeded to designate as “occupied” critical hdbitéte Riverside
fairy shrimpnot only the stock ponidself, but alscapproximately 56 acres of
surrounding landwhich is referred to throughout this Opinion as “Subunit 5¢” or “the
Property”), and alternatively, the FWS labelled those same areaarasctupied
critical habit,for the purpose of the ESAd. at 52-53.* Otay Mesa has plans to build
a recycling center and landfill on the Property, and in the instant xpnteepresents
that the FWS’s critical habitat designation “may make the completion of thjeqtro
infeasible.” (Pls.” Mem. in Supp. of Summ. J., ECF Nél,%t 34.) Consequently,

Otay Mesahas filed acomplaintthatcontends that the FWS’s designationtloé one
acrevernal pool and the surrounding 56 acres of lasgrotected critical habitainder
the ESA was amarbitrary and capricious determination, and was also contrary toiriaw,

violation ofthe APA. See Otay Mesa Propl44 F. Supp. 3d at 39.

4 There is no dispute that the only location on the Property where ghaima actually located is the
one-acre pool.



On September 30, 2015, this Court denied without prejudice the parties’ initial
crossmotions for summary judgmentd. In so ruling, the Court found that Otay Mesa
had standing to bring its lawsuit, and that the FWS did not act arbitrarily or
capriciouslywith respect to either the economic analysis underlying the critical habita
designation or its decision not to conduct an analysis otitadlenged critical habitat
designation under the National Environmentali®y Act, 42 U.S.C §8321-4370. See
id. at 39. This Court further found that it had insufficient informationeteolve the
parties’ dispute about the rationality of the scope of the FWS’s critilailt &t
designation, because the Court could nibd¢termine on the record before it whether the
FWS has acted arbitrarily in concluding that 56 acres of land surrounigéngrteacre
pond is, in fact, watershed” for the pontH.; seealsoid. at 39-40 (explaining thatthe
portion of the administrative record that was submitted to the Court does plairex
howthe FWS determined that all of the geographic area that it desigastedical
habitat qualifies as such” (emphasis added@pnsequently, the Court orderdukt
parties to file supplemental briefs that addressed the factual undargenfar the
FWS'’s designation of 56 acres of land as watershed for the@oreepond, along with
any additional supporting documents from the Administrative RecoseéeJuppl. Br
Order, ECF No. 31, at-R.)

B. Current Proceedings

Defendants and Otay Mesa filed the requested supplemental briefsrevdece
their crossmotions for summary judgmentSee Defs.” Suppl. Br., ECF No. 33; Pls.’
Resp. to Defs.” Suppl. Br. & Pls.” Renewed Mot. for Summ. J., ECF Ng. Biie Court

heard oral argument on the parties’ renewed motions (Min. Entry of Mar. 15, ,28014)



during the hearing, Defendantsounselexplained that the FWS’s methodology for
determining tle scope of the watersheéand thus the area that the FWS had deemed
“occupied” or, alternatively, “unoccupied” critical habitat for the Riveesidiry
shrimp—consisted of mapping the geographic location of themary constituent
elements (“PCESs”) that the FWS had identified for the endangered specieswa is
(which, as noted, is itself located solely in the @uee stock pond), and then drawing
the boundary of the critical habitat around those areas abutting the stock penel all
three PCEs exiswithout additional analysis (SeeMot. Hr'g Tr., 47:4-48:24, Mar. 15,
2017.F

As a result, it became apparent that paeties’ dispute about whether the FWS’s
designation of the 56 adjacent acres as critical habitat violates thesARAbottom a
disagreemenbverwhether the FWS’snethodof defining the scope of the territotlat
is “occupied” by the endangered species at igsumnsistent with the ESA, which in
turn implicateshe issue of whether the area around the stock poradifies as
“occupied” critical habitatinder the statute-an issue that this Coudid not reachn
the context of its earlier summary judgment rulingeeOtay MesaProp., 144 F. Supp.
3d at 5961 (explaining that “the FWS [had] decided that the Riverside Faimyngh

‘occupied’ the stock pondnd[also] the watershed area surrounding the stock pond at

St is undisputed that the PCEs for the Riverside Faimirsp are:

[Flirst, a vernal pool wetland, with pools that have suitable chemistry, tleat a
filled 2 to 8 months during the winter and spring (though not necdgsarery

year), and that dry out in late spring or sumns=cond, adjacent areas that
function as the local atershed, which may range in size from a few acres to more
than 100 acres and which facilitate the filling of the pools in thetey and spring;
and third, underlying soils that have an impermeable layer sud¢tthbgool can

fill during the winter and gring months.

Otay Mesa Prop 144 F. Supp. 3d at 48 (citations omitted).



the time of listing,”and had determinedn the alternative, that “Subunit 5¢ qualified as
‘unoccupied’ critical habit[,]” but finding that, regardless, the agenay th& statutory
authority to make that determination). In other worthh® Courtdiscoveredhat, far
from being immaterialthe question of whether the geographic area surrounding the
stock pond constitutes “occupied” or “unoccupied” terraider the E& was crucial to
resolvingthe merits of Otay Mesa’s remainirgPA claim. As a resultthe Court
ordered the parties to file a second round of supplemental briefs, this time adglress
(1) whether the “occupied” or “unoccupied” prong of the statutortical habitat
definition applies to the habitat at issue heg@ whether the ESA authorizes th&/B

to delineate the protectedcritical habitatunder either pronpy merelymapping the
identified PCEs in the general area; and®etherthis Court shouldyive any weight
to the Ninth Circuit’s decision im case that agency counsel raised and relpsthu
during the hearing-Alaska Oil and Gas Asgiationv. Jewel] 815 F.3d 544 (9th Cir.
2016)>—which held that the FWS could designate area that contains the PCEs for a
speciesas critical habitat without establishing that the species currentlythaéarea,
see id.at 555-56. (See2nd Order for Suppl. Briefing, ECF No. 38.)

The parties filed their second supplemental briefs on May 10, 2017, and May 31,
2017, respectively, and responses followe8edDefs.” 2d Suppl. Br., ECF No. 41;
Pls.” 2d Suppl. Br., ECF No. 42; Defs.” Resp. to Pls.” 2d Suppl. Br., ECF No. 43; PIs.’
Resp. to Defs.” 2d Suppl. Br., ECF No. 44.) In its brief, Otay Mesa insistshba
“occupied” prong of the critical habitat provision is inapposiezause the shrimp are
indisputably only present in thpondand not anywhere else on the 56 surrounding

acres. (SeePls.’ 2d Suppl. Br. at.3 Otay Mesa argues further that the FWS erred in



delineating all 56 acres dsinoccupied critical habitat because the presence of PCEs,
standng alone, is insufficient to support an unoccupied critical habitat desayn@di.
at 8-17); instead, according to Otay Mesa, the unoccupied critical habitat stendar
required the FWS to “determine how much, if any, of the 56 acres was necéssa
wate the stock pond]” andto make a specific finding that “this area was essential to
the conservation of the species[diven“that existing occupied habitat was
inadequate”id. at 14) Otay Mesa also maintains that this Court should not afford any
weight to the Ninth Circuit’s decision iAlaska Oil because that case dealt with the
designation obccupiedcritical habitatfor a species that walsighly mobile while this
case concerngnoccupiedcritical habitat for an essentialljpnmobilespecies. Id. at
17.)

For their partDefendantsnsist that the FWS “relied primarily” on the occupied
prong of the ESA’s critical habitat definition, and that the prescriptidribat
provision apply to the instant circumstances. (Defs.” 2d Suppl. Br. at 7.) In
Defendants’ view, the Riverside fairy shrimp speciescupie$ the stockpond and
alsoall of the surrounding acrgsglespite the actual confinement of the animals
themselves to the pohavithin the plain meaning of the statut@endfurthermoreAlaska
Oil teachedhat it is permissible for the FWS to rely solely on the presence of @it P
on the acresurroundingthe pond, without studying runoff or conducting any other
kind of hydrologicanalysis in order to delineate “thgpecific areas within the
geographical area occupied by the spdcje46 U.S.C. 81532(5)(A)(i). (SeeDefs.’ 2d
Suppl. Br. at #20.) Defendants further argue that the FWS properly designated the

stock pond and the 56 surrounding acres as unoccupied critical habitat in the



alternative,seel6 U.S.C. § 1532(5)(A)(ii) (authorizing designation of areas “outside
the geographical area occupied by the species” if the Secretary determithesrsas
“are essential for the oervation of the species”), because the general loss of vernal
pool habitat in this area of San Diego County necessitates the preservatios of t
known vernal pool, and because the Riverside fairy shrimp in this partipatdrhave
unique genetics. See Defs.’ 2d Suppl. Br. al1-16.) Defendants also maintain that,
since no hydrologic studies were readily available at the time ofd@kigdation and the
ESA only requires that the agency rely on the best available data\MBedid not need
to conduct any hydrologic analysis to support this unoccupied critical habita
designation. $ee idat 16-19.)

With the two rounds of supplemental briefing complete, the parties’ renewed

motions for summary judgment are now ripe for this Court’s consideration.

1. LEGAL STANDARDS
A. Summary Judgmentin APA Cases

Summary judgment ithe appropriate mearfer determining as a matter of law,
if “agency action is supported by the administrative recordsantherwiseconsistent
with the APA standard of review.Hill Dermaceuticals, Inc. vFDA, No. 111950,
2012 WL 5914516, at *7 (D.D.C. May 18, 2012) (citiRgchard v. IN$S554 F.2d 1173,
1177 & n.28 (D.CCir. 1977)). While the ordinary summary judgment standard is laid
out in Federal Rule of Civil Procedure 56t is well establishedhat, in cases involving
review of a final agency action[,]... the standard set forth in [Rule 56] does not apply
because of the limited role ¢the] court in reviewing the administrative record.”

Otsuka Pharm. Co., Ltd. v. BurweB02 F. Supp. 3d 375, 389 (D.D.C. 2018)f'd sub

10



nom. Otsuka Pharm. Co. v. Pric89 F.3d 987 (D.C. Cir. 201qalterations in

original) (internal quotation marks and citation omittedr).this contextthefunction

of the agencys “to resolve factuaissues to arrive at a decision that is supported by the
administrative record, whereathe function of the district court is to determine whether
or not as a matter of law the evidence in the administrative recondifpped the agency

to make the decision did.”” Stuttering Found. of Am. v. Springe¥98 F.Supp.2d

203, 207 (D.D.C2007)(quotingOccidental Engg Co. v. INS 753 F.2d 766, 769 (9th
Cir. 1985)). In other words,the district judge sits as an appellate tribunalAfh.
Bioscience, Inc. v. Thompso269 F.3d 1077, 1083 (D.C. Cir. 2001), and “[t]he entire
case on review is a question of law, and only a question of laMafshall Cnty.

Health Care Auth. v. Shala]®88 F.2d 1221, 1226 (D.C. Cir. 1993ge alsaCognitive
Prof'| Servs. Incv. U.S. Small Bus. Admin254 F. Supp. 3d 22, 32 (D.D.C. 2017)
(making clear that the core legal questionwhéther the agency acted arbitrarily or
capriciously, or in violation of another [APA] standajydalterationin original)

(internal quotatiormarks and citation omitted)).

Notably, “[w]hile the court’s review [on summary judgment] must be rebiang
and careful, the ultimate standard of review is a narrow one’ and the‘tonat
empowered to substitute its judgment for that of the agenc@dpe Hatteras Access
Pres. All. v. U.S. Dép of Interior, 731 F. Supp. 2d 15, 21 (D.D.C. 2010) (quoting
Citizens to Preserve Overton Park v. Volg®1 U.S. 402, 416 (1971)). Moreover, in
cases involving complex scientific determinations and technical espettie Supreme
Court has directed that the district court “generally be at its most deif@&nt

Baltimore Gas & Electric Co. v. NaRes Def. Council, Inc, 462 U.S. 87, 1081983);

11



see alsaMarsh v. Ore Nat. Res Council, 490 U.S.360, 377(1989) (noting that where a
determinatiorfrequires a hi@ level of technical expertise, [a court] must defethe
informed discretion of th responsible federal agencies” (internal quotation marks and
citation omitted)). However{t]his deferential shtndard cannot permit courts [] merely
to rubber stamp agency actions, nor be used to shield the agency’s decision from
undergoing a thorough, probing,-tepth review.” Guindon v. Pritzker31 F. Supp. 3d
169, 186 (D.D.C. 2014) (internal quotation marksl aitation omitted)see alsdOtay
Mesa Prop., L.P. v. U.S. D#&pof Interior, 646 F.3d 914, 916 (D.C. Cir. 2011)
(“Substantial evidence is a deferential standard. But deference is not ataidat

Huff v. Vilsak 195 F. Supp. 3d 343, 352 (D.D.C. 2016dting that, even under the
deferential standard of reviewgdurts retain a role, and an important one, in ensuring
that agencies have engaljin reasoned decisionmakinghich means the counhust
ensure that the decision was based on a consideration of the relevant factors and
determine whether there hbsen a clear error of judgment” (internal quotation marks,
brackets, and citation omitted)).

B. The Chevron Framework

When assessing the FWS'’s interpretation of the Endangered Species Act
statute thathat agency administersthis Courtis required taapply thefamiliar two-
step frameworkaid out inChevron, USA., Inc. v. National Resources Defense Council,
Inc., 467 U.S. 837 (1984)See Ass of Private Sector Colls. & Univs. v. Duncag8l
F.3d 427,441 (D.C.Cir. 2012). Step One directs that, if “Congress has directly spoken
to the precise guestion at issue,” the Court must give effect to that “ugaously
expressed intent[.]'Nat'| Treasury Emps. Union v. Fed. Labor Relations Au#i4

F.3d 50,57 (D.C. Cir. 2005) (internal quotation marks omitted) (quotdigevron 467

12



U.S. at 84243). In conducting theequisiteanalysis, the pertinent question is not

whether the statutory terms at issue are “'in some abstract sense, aosdyiguobrather
whether, read in context and using the traditional tools of statutory constnycthe
terms unambiguously mean what the party claiming victory at Steps@y®they
mean.” Otsuka 302 F. Supp. 3d at 389 (quotigal. Indep. Sys. Operator Corp. v.
FERC 372 F.3d 395, 400 (D.C. Cir. 2004¥pee also Sierra Club v. ERA51 F.3d
1019, 1027 (D.C. Cir. 2008) (explaining that the tools used to evaluate statutory
provisions include an examination of the provision in its full context and, as
appropriate, referenseto legislative history).

If the statute at issue “can be read more than one way” and is thuglgrope
deemed ambiguou®\FL-CIO v. FEC 333 F.3d 168, 173 (D.C. Cir. 2003) (citation
omitted), or if the statute is “silent” regarding the relevant quesiam, Hollen, Jr. v.
FEC, 811 F.3d 486, 495 (D.C. Cir. 2016), the Court must proceed to Step Two,iwhere
such ambiguity or silence is generally considered t&'de implicit delegation from
Congress to the agency to fill in the statutory gapsjd:"at 495 (quotingFDA v.
Brown & Williamson Tobacco Corp529 U.S. 120, 159 (2000) (emphasis omitted)).
Accordingly, he nature of judicial review at Step Two is “highly deferential/]ll. of
Barrington, Ill. v. Surface Transp. Bd636 F.3d 650, 667 (D.C. Cir. 2011), meaning
that the court must “accept the agency’s [reasonable] construction of theeseven if
the agency’s reading differs from what the court believes is thestatsttory
interpretation[,]’"Nat' | Cable & Telecomm Assn v. Brand X Intenet Servs, 545 U.S.
967, 980 (2005) (citation omitted3ee also Peter Pan Bus Lines, Inc. v. Fed. Motor

Carrier Safety Admin.471 F.3d 1350, 1353 (D.C. Cir. 200@)oting that at Chevron

13



StepTwo, the court must defer to the agency’s interpretatioa stfatute if it is based
on a permissible construction of the statyt@nternal quotation marks and citation
omitted). Significantly for present purposes, although “[a]n agency’s inteapiaat of
its enabling statute and its own regulations is usually entitled to dekerenc there are
limits on when and how far a court should defer to the agency[, and a court] must
overturn agency action and interpretation inconsistent with the reguladihstatutes
themselves.”Shepherd v. Merit Sys. Prot. B&52 F.2d 1040, 1043 (D.C. Cir. 1981).

C. The EndangeredSpecies Act

As explained fully in this Court’s prior opinion in thctase, Congress enacted
the Endangered Species Act in 1973 with the aim of conserving and prgtectin
endangered and threatened species and the ecosystems on which those epeaid’s d
Otay MesaProp., 144 F. Supp. 3d at 40 (citing 16 U.S.C. 8§ 153} (bg¢e alstAlaska
Oil & Gas Asén, 815 F.3dat550-51 (“The purpose of the ESA is to ensure the
recovery of endangered and threatened species, not merely the survival ekibeng
numbers’), cert. denied sub nom. Alaska Oil & Gas AsS. Zinke 137S. Ct.2091
(2017),Alaska v. Zinke137 S. Ct. 2110 (2017)To accomplish this goal, the Act
directs the Secretary of the Interior to liehdangered’and “threatened” species for
federal protection, 16 U.S.@8 1532(6), (20) and also to designatgeeagraphical areas
as“critical habitat” for listed speciesvhere appropriated. 8 1533(a)(3)(A)i). “The
Department of the Interior administers the ESA for moarine species and has
delegated to the Fish and Wildlife Service (an agency within the IntBepartment)
the authority to list such species ‘@ndangeredor ‘threatenedthrough rulemaking
Otay MesaProp., 144 F. Supp. 3d at 40 (citing 50 C.F.R4®&2.01 (2015). The FWS

is also authorized to make the “critical habitat” determinati8ee50 C.F.R. 824.10.

14



When the agency undertakes to list a species under the ESA or makiea bebitat
designation, the ESA requires the agency to rely on the best availableafscicdata.
Seel6 U.S.C. § 1533).
As relevant here, the ESA delineates two types of critical habitat for eatdsohg
species:
0] the specific areas within the geographicalear
occupied by the species, at the time it is listed [as
endangered or threatened under the statute], on which
are found those physical or biological features (I)
essential to the conservation of the species and (ll)
which may require special managemenmhsiaderations
or protection; and
(i)  specificareas outside the geographical area occupied
by the species at the time it is listed . . . , upon a
determination by the Secretary that such areas are
essential for the conservation of the species
16 U.S.C.§ 1532(5)(A). Subdivision (i) is commonly referred to as “occupied” critical
habitat, while subdivision (ii) is typicalliermed“unoccupied” critical habitat.The
Act further instructs that, “[e]xcept in those circumstances determiggebSecretary,
critical habitatshall not include the entire geographical aredich can be occupied by
the threatened or endangered spetidd. § 1532(5)(C) (emphasis added). Properly
understood, then, the statutory text of the ESA plarelyuiresthe agencyo start by
delineatingthe geographical area that the species at issue occupies, anurécerd to
determine the critical habitat by reference to that area, with occupitecht habitat
being asubsetof that aregor in exceptional cases, coextensivih that areaand

unoccupied critical habitat consisting of specific geographical areageutse area

occupied by the speciessee id.§ 1532(5)(A).

15



Importantly, the Secretary of the Interior has promulgated regulatiats
pertain to how the agegdmplements the ESA’s critical habitat requiremengee5s0
C.F.R. 8424.12 (titled “Criteria for designating critical habitat¥ee id.§ 424.12(b)
(specifying that, “[w]here designation of critical habitat is prudemd determinable,
the Secretary will identify specific areas within the geographical areapoed by the
species at the time of listing and any specific areas outside theagpdogal area
occupied by the species to be considered for designation as chibahat”). With
respect to detrmining the occupied critical habitat of an endangered species, the
regulations underscore that occupied critical habitat shouldgmetaon of the overall
areathata species occupies, by instructing the Secretary to:

(i) Identify the geographical area occupied by the species at
the time of listing.

(ii) Identify physical and biological features essential to the
conservation of the species at an appropriate level of
specificity using the best available scientific data.

(iii) Determine the specifiareaswithin the geographical
area occupied by the species that contain the physical or
biological features essential to the conservation of the
species.

(iv) Determine which of these features may require special
management considerations or protection.

Id. 8§ 424.12(b)(1) (emphasis added). Similarly, for unoccupied critical &talite
regulations instruct the Secretary tidéntify, at a scale determined by the Secretary to
be appropriate, specific areastsidethe geographical area occupied by the species that
are essential for its conservation, considering the life history,sstatd conservation
needs of the species based on the best available scientific ddt&8424.12(b)(2)

(emphasis added). Neither the statute nor the applicable reguldefngs “the

16



geographical area occupied by the speciesé., the key reference point in making the
critical habitat designation under the statsi@nd neither explains how the Secretary

should go about identifying this geographical area.

1. ANALYSIS

It hastaken years of litigation and multiple rounds of briefing, but the core legal
guestion underlying the parties’ dispute in this maki@s now become apparenthis
issue—the appropriateness of the FWS’s methodology for drawing the boundaries of th
critical habitat for the Riverside fairy shrimpimplicatestwo relatively straightforward
guestions of statutory interpretatiofirst, whether the FW'S manner of determining
“the geographical area occupied by {Reverside fairy shrimpkpecies”is consistent
with the ESA,and second, whether the FVa8ted consistently with the ESA and
applicable regulations whenidentified the critical habitat of the Riverside fairy
shrimpsolelyvis-a-vis thetopography of the pertinemteographicalvithout further
analysis of whether and to what extent the area actually functions ashedeAs
explained below, this Court has determined that, eaféer granting the FWS the
deference that it is due und€hevron the agency’s identification of the geographical
area occupied by the Riverside fairy shrimp was unreasonable and theaebatrary
and capricious, which means that the resulting occupied critical haleitetndination
violated the APA. The Coufurtherconcludes that the agency’s alternative
designaibn of the 56 acres surrounding the stock pond as unoccupied critical habitat
violated the ESA, because the agency made that determination sotelgiance to the
presence oPCEs and without conducting any further analysis about whether

preservation ofhis area was essential for the conservation of the species.
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A. By Encircling All Vernal Pools Where The Species Has Been Sighted
As Well As All Land In Between, The FWS Improperly Identified The
Area Occupied By The Riverside Fairy Shrimp

Because the E&Sdefines both “occupied” and “unoccupied” critical habitat in
reference to “the geographical area occupied by the species[,]” 16 U.353285)(A),
the FWS's first step in making any critical habitat designation must beetdifg the
“geographical ameoccupied by the specieat the time that the agency initially listed
the speciesid.; see als®0 C.F.R. $424.12(b)(1). In the 2012 Rule, the FWS purports
to delineate the “geographical area occupied by the” Riverside fairy ghorym
identifying theoutermost geographical boundaries of the various vernal pools in the
state of California where the shrimp have been sighted, as follows:

[T]hat aredbounded by the coastline to the wesdst to an
area near tribal land of theRechanga Band of Luisefio
MissionIndians of the Pechanga Reservati@alifornia, in
western Riverside Countyorth into the central foothills of
OrangeCounty near the former Marine Corps Station

(MCAS) El Toro, and soutko coastal mesa tops along the
United StatesMexico Border in San Dieg&ounty.

77 Fed. Reg. 72081. The rule further notes that, in the years since the Raviaisyd
shrimp was first listed as endangered in 1993, the species has been darlment
additional areas in Ventura, Orange, Riverside, and San Diego countiediforda,
and that the FWS considers these additional areas to also be within thrageogl
area that the Riverside fairy shrimp occupied when it was lisgsk id.

Nowhere in the briefing of the issues in this case does the (H#tBiss, much
less justify, its apparent threshold determination that the Riverside faimsispecies
“occupies” thisentire geographical area such that it is appropriate to designate large
swaths of land within this area as occupied critical habitat under the ESee, e.qg.,

Defs.” Combined Opp’n to Pls.” Mot. for Summ. J. & Mem. in Supp. of Cides. for
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Summ. J. (“Defs.MSJ Mem.”), ECF No. 141, at 22-30 (ignoring the rule’s initial
finding regarding the geographical area the species occupies andgeplethy that the
vernal pool and 6 additionalacres of land that constitute Subunitd&e properly
characterized as capied critical habitat for ESA purposes because that subunit
contains both a pool where shrimp have been found and the requisite PCESs)tpr And
the reasons explained below, itakear to this Court that it is manifestly unreasonable
for the FWS to haveetermined that this entire geographic area is “occupied” by th
Riverside fairyshrimp. Thus, even undé&hevroris two-step framework, this Court
cannot countenance the FWS’s decision to interpret the ambigudusosyaterm
“occupied” to includeall of the various vernal pools in the state of California where the
Riverside fairy shrimp actually residend also all of the land in between those pools
which means that the 2012 Rule violates the terms of the ESA at the ausetprior
to setting forth the particular critical habitat designation that Otay Meallenges in
this case.

1. Although The Term “Occupied” As It Appears In The ESA Is

Ambiguous, The FWS’s Determination That The Riverside Fairy

Shrimp Occupies Areas Where The Shrimp Are Not (And @an
Fact Never Be) Located Is Unreasonable

It is undisputed that the ESA does not define the term “occupied” or thedelat
and repeated phrase “geographical area occupied by the speci8sg]’e.g.Cape
Hatteras Access Pres. All344 F. Supp. 2dt119. To be sure, the lack of a definition
alone does not render a word or phrase in a statute ambigaer@tsuka Pharm. C9
302 F. Supp. 3d at 394; however, several courts have evaluated the term “occupied” as
it is used in the ESA, and as far as t@isurt can tell, theinanimousconclusion is that

this term is ambiguous fa€hevronpurposes.See, e.g.N.M. Farm & Livestock Bureau
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v. U.S. Dept of the Interior No. 15v00428, 2017 WL 4857444, at *3 (D.N.M. Oct. 25,
2017)(noting that “[t]he ternfoccupied’as used in the ESA has been found to be
ambiguous and not plainkyefined” (citation omitted))Cape Hateras Access Pres.

All., 344 F. Supp. 2dt 120 (noting that “[the Service does not have a regulation that
imposes a single definition 6bccupied for all species; rather, the Service has retained
flexibility and defines the term differently depending on a given ssxi
characteristicy; cf. Ariz. Cattle Growers’ Assl, 606 F.3dat 1164 (demonstrating the
ambiguous nature dheterm bysubstituting “resides” for “occupied” and noting

that,' [v]iewed narrowly, an owl resides only in its nest; viewed more broadlypwd
resides in dProtected Activity Center]and viewed more broadly still, an owl resides
in its territory or home range’)

This Court agrees that “occupied” is susceptible to more than one meaning in the
context in which that term appears in the ESA; therefore, that term isrpyope
considered ambiguous such that the FWS is entitled to deference ongiuction of it
in the context of thenstant case.SeeChevron 467 U.S. at 84243; see alsdOtsuka
Pharm Co, 302 F. Supp. 3d at 174 (noting that the relevant questio@liervronStep
One is whether a statutory provision “[is]susceptible of multiple plaasibl
interpretatons and [is] thus ambiguous, or whether there is only one possible
interpretation of this statutory language” (internal citations omittesly); Meat Inst. v.
U.S. Dep’t of Agric, 968 F. Supp. 2d 38, 59 (D.D.C. 2013) (noting that “ambiguity in
[a] statutay term would require this Court to proceed to evaluate the permissibility of
the agency's interpretation undehevron’sstep two [which] requires the Court to defer

to an agencys interpretation of a statute unless that interpretation is impermissible
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(internal citations omitted))ff'd en ban¢ 760 F.3d 18 (D.C. Cir. 2014). Bthe
deference thathe FWS is owed with respect to its interpretation of “occupied” in
regard to the designation of critical habitat for the Riverside falimympmust give wa

to the plain language of the ESA when the agé&nconstruction of that term is
scrutinized for permissibility undeZhevrorns Step Two. SeeCognitive Prof’l Servs

254 F. Supp. 3d at 33 (explaining that, under Step Two, the court determinesewheth

the agency’s interpretation of an ambiguous term “is based on a pebheissi
construction of the statute’” (quotinghevron 467 U.S. at 843))see alsdVlayo Found.
for Med. Educ. & Research v. U,%62 U.S. 44, 53 (2011) (explaining that, where a
statute $ silent as to a relevant questi@hevronrequires courts to defer to the
agency’s construction of that statute “unless it is arbitrary oricayus in substance, or
manifestly contrary to the statute”)

To understand why the instant “occupied” determination failSketvronStep
Two, recall that in the instant case the FWS identified the geograprealthat is
occupied by the Riverside fairy shrimp by locating on a map the varsolated vernal
poolswhere Riverside fairy shrimp have been sighted and encircling notadinbf
those pools but also all of the land around and between tise®a77 Fed. Reg. 72081
(describing a single area extending etstvest from the Pacific coast to western
Riverside County, CA, and northo-south from Orange County, CA to the United
StatesMexico border). This methodologyi.e., determining the entire radius of the
geographical area where the animal has been spetipgears to be one that the agency

routinely employ as the first step of making a critical habitat designation, and it seems

imminently logical to do precisely this when the FWS is consideringtecal habitat
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designatiorfor a mobile specieshat might use one geographical area for eating,
another are#or reproducing, and still another area for sleepisge, e.g.Ctr. for
Biological Diversity v. Ross310 F. Supp. 3d 119, 123 (D.D.C. 2018) (noting that the
critical habitat for a migratory whale species extended from Maine todaldrecause
the whaes “migrate annually from their summer feeding grounds off the Nasthe
Coast of the United States to their winter breeding grounds off the Soutbeast”
(internal quotation marks and citation omitted)).

Indeed, in such cases, the ‘occupancy’ question that commonly arises is “how
frequently a species must use an area” before an agency can propemtide species
to occupy tlat area forthe purpose of determining its critical habitat, which is
admittedly a “highly contextual and fadependent inquyr.” Ariz. Cattle Growers
Assn, 606 F.3d at 1164. Relevant factdos making thisthreshold occupancy
determination include “how often the area is used, how the specieshgsaset, the
necessity of the area for the species’ conservation, [and] speciectdrastics such as
degree of mobility or migration,id., as well as whether “individual members of the
protected species are likely to be found there [and] whether or not tadnalds a
resident breeding population[,N.M. Farm & Livestock Burau, 2017 WL 4857444, at
*3. And where “the [specieg]ses[the area)with sufficient regularity that it is likely
to be present durg any reasonable span of time[,]” courts have generally deferred to
the FWS’s determination that a species occupies tagtqular geographic areaAriz.
Cattle Growers Assn, 606 F.3d at 1164see alscCape Hattera Access Pres. All344
F. Supp. 2d at 120 (finding that the FWS had permissibly construed the stditere its

method of determining whether the species @ted a geographical area was to “look
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for areas with ‘consistent use,” which [the FWS] defined as those arease
‘observations over more than one wintering season’ demonstrated [the §pecies
presencel]”).

Generally speaking, the FWSlsok-for-consigentuseby-the-listed-species
approach to determining the geographical area of occupancy is a p&@imissd
reasonable construction of the statutory term “o¢edpbecause “to occupy” means “to
take up residence in[.]Meriam-WebsterDictionary? and because the text and
structure of the ESAlainly indicatethat Congress intended for the agency to locate
those areas where the endangered or threatened species physicallya¢xesst for
some period of time, andhiéndetermine whichareas Within” that locationqualify as
critical habitat as defined by the statut®eel6 U.S.C. §1532(5)(A)(i) (emphasis
added). But the FWS appears to have abandoned this methodology as applied to the
instant “not migratory” speciesSee77 Fed. Reg. 7207%gee alsoid. at 72081
(explaining that the Riverside fairy shrimp is “relatively sedentany possesses
limited dispersal capabilities”). That is, rather than acknowledging tdespuated
scientific fact that the vernal pools themselves are the only geograinezd where
individual Riverside fairy shrimp are “likely to be found[JJ.M. Farm & Livestock
Bureay 2017 WL 4857444 at *3, dhatthe species “uses with sufficient
regularity[,]"Ariz. Cattle Growers Assn, 606 F.3d at 1164, the FWS has incldde its
area of occupancy for this specit® land around these poglehere the species has
never been found and could never physically ex®¢e77 Fed. Reg. 72081The

FWS'’s reading also defies logic:nderits interpretation of “occupied,if two vernal

5 Located athttp://unabridged.merriamwvebster.com/unabridged/occugphast visited Sept. 24, 2018).
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poolscontainingRiverside fairy shrimp cysts were sighted on either side of the Mojave
desert, the agency could deem all of the desert area between tpertds as the
“geographical area occupied by the species” even though the spesiesvegsibeen,

and could never be, present in the desert. There is nothing about the ESA’s use of
“occupied,” or the plain meaning of that term, or, quite frankly, common senrete, th
permits this result.SeeAriz. Cattle Growers Assn, 606 F.3d at 1164 (emphabig the
Riverside fairy shrimp’s limited “degree of mobility or migration”).

What is more, the FWS’s inclusion of geographical areas where no slarien
located in its occupancy finding for ESA purposgisnply and solely because such
areas are adjacetd where shrimp have been foyradearly runs afoul of the D.C.
Circuit’s decision inOtay Mesa Proprty, L.P. v. U.S. Deartmentof Interior, 646 F.3d
914 (D.C. Cir. 2011). The panel in that case evaluated the designation of 14®facres
Otay Mesa’s land as occupied critical habitat for a different species gfdarimp (the
San Diego fairy shrimp). The Circuit found that, because thedeohdy been a single
sighting of four shrimp in one tire rut on the property, four years aftespleeies was
listed as endangered, the FWS had improperly designated the land as damigpeal
habitat. Id. at 916-17. Furthermore, and notablthe parl rejected the FWS’s
argument that, even if no shrimp had been located on the property itselfogherty
was nonetheless “occupied” by the shrimp because it was part of a veaolalgmplex
connected to other locations where shrimp had been obsetdedt 918. In rejecting
this argument, the Circuit emphasized ththte’ potential existence of San Diego fairy
shrimpoutsideplaintiffs’ property does not itself show that San Diego fairy shrimp

occupy plaintiffs property.]” Id.
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So it is here. Riher than focusing on whether and to what extent the Riverside
fairy shrimp specieactually occupiesthe particular geographical area that it seeks to
designatethe FWS has located the various pools where the shrimp have been sgen and
as a threshold mtdr, has deemed all of the land around and between those-peukn
land on which the shrimp cannot possibly resieges “occupied” territory. This
methodology is patently inconsistent with the statute’s requirementhkaagency
locate the geographic areas where the species is presenthiose areas the species
occupies), and as a result, the agency’s interpretation of the statutéudeirmzeas on
which the species does not and cannot exist is not entitled to defer8reeShepherd
652 F.2d at 1043Put in the vernacular of APA jurisprudence, the agency has “fadled
consider an important aspect of the probleni.e., actual occupancy status of the
shrimp—or has offered &n explanation for its decision that runs counter to the
evidence before #hagency with respect to the threshold are&occupancy
determinationMotor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins.
Co., 463 U.S. 29, 43therefore, its related determination thlaé vernal pool anthe 56
acres of surroundingahdconstitute occupied critical habitat must be deerasddtrary
and capriciousndin violation of the APA id.

2. The Vernal Pool On Subunit 5c¢c Is The Only Geographical Area
That The Riverside Fairy Shrimp Species Occupies

In the briefs that the agency hasbmitted in regard to this matter, counfml
Defendantsaappears to argue (contrary to the text of the published crucial habitat
designation) that the geographlarea that the Riverside fairy shrimp species occupies
for presenfpurposes is the 5@cre subunit upon which the omere stock pond (vernal

pool) sits. (SeeDefs.” MSJ Mem. at 1.J The briefing contains little explanation as to
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howthe FWS determined, based on sightings that were limited to the stock pond, tha
Rivergde fairy shrimp occupyll of Subunit 5¢, and the 2012 Ruhl@hichindicates
that the FWS has found that “[t]his subunit is currently occupied” by thienphvased
on a 2011 survey that “documented the presence of Riverside fairypshyists” in the
pool bed,77 Fed. Reg. 72092s of little help. See id (purporting to explairthe FWS'’s
determination that “[t]his subunit is essential for the conservation wérRide fairy
shrimp because its occupied pool and surrounding watershed are essentialttorma
habitat function, genetic diversity, and species viabi)ityimportantly,at the motion
hearing held in this matter, counsel for FWS explained the agenuogtsodologyor
concluding that this area was “occupied” critical habitat: it searcheth&PCEs that
the FWS had identified for th shrimpspecies ora map of the area, and then circled
both the stock pond and all adjacent land areas where all three PCEs &eish of.
Hr'g Tr., 41:4-42:24, Mar. 15, 2017.)

If this is, in fact, how the FW8etermined that the Riverside fairy shrimp
species occupiesll 56 acres of land surrounding the stock pond, the agency has
improperly ignored the process the E8&signatesor making an occupied critical
habitat determinationSeeState Farm Mut. Autdns. Co, 463 U.S.at43.

Specifically, as noted above, the statute contemplht@sthe agency will frst

determire “the geographical area occupied by the species’tardproceed to identify

the “areaswithin the geographical area occupied by the species” on which the PCEs are
found. 16 U.S.C. 8§532(5)(A)(i) (emphasis added). iBlreading is underscored by the
governing regulations, which require the FWShaginby “(i) [ildentify[ing] the

geographical area occupied by thgecies at the time of listing” and also “(ii)
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[i] dentify]ing] physical and biological features essential to the conservation of the
species at an appropriate level of specificity using the best availaleletifici data’

50 C.F.R. #424.12(b)(1). Andt is only afterthe FWS has made these individual
determinations that the regulations require FWS(iin) “[d]etermine the specific areas
within the geographical area occupied by the species that contain teeg@hgr
biological features essential tbe conservation of the speciesld. This statutorily
prescribed procedurefirst, determining what area a species occupies and the relevant
PCEs for the species, and thereafter determining whether and to what &et&®CEs
exist“ within the geographidaarea occupied by the speciad’ (emphasis addedy
means that the occupied critical habitat will never be more expansivehbaactual
area of occupancy, and indeed, may not even be the entirety of the occlgae Gew

16 U.S.C. 81532(5)(C) (“"Excep in those circumstances determined by the Secretary,
critical habitat shalhotinclude the entire geographical area which can be occupied by
the threatened or endangered spet)esMoreover, and notably, the FWS’s decision to
determinethe area that #hRiverside fairy shrimspecies occupielsy identifying the
PCEs that exist on or near the place where the species is located amugdaasircle
around the entire geographic area where the PCEs mgslts in a critical habitat
determination that isnore expansivehan the area in which the species is fouald

thus conflicts with the statute’s plain texee id. Therefore it is clear to this Court
that the manner in which the FWS designaitee stock pond and the surrounding 56
acres as occupiearitical habitat violates the APASeeMayo Found. for Med. Educ. &

Research562 U.S.at 54; Shepherd652 F.2d at 1043.
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In responsePefendants are quick to point ottatthis Courtpreviouslyfound
that “the FWS did not act arbitrarily or capriciously when it determined ¢imdangered
Riverside fairy shrimp occupy the vernal pool on Subunit 5¢ and that the pddhan
surrounding watershed area aceitical habitat for that listed species within the
meaning of the ESA,” under either the occupied or unoccupied pr@tgy Mesa
Prop., 144 F. Supp. 3d at 69See alsdDefs.” 2d Suppl. Br. at 5,-® (describing this
Court’s prior holding).) The Court did make that finding. Butatso expressiyoted
that the record beforthe Courtdid not permit it to assesowthe FWShad goneabout
delineating the contours of the areayondthe pool that it deemed occupiedtical
habitat See Otay Mesa Propl44 F. Supp. 3d at 69n any event“a district court has
inherent authority to reconsider its interlocutory orders as justigeireq,]” United
States v. All Assets Held at Bank Julius, Baer & Co.,,l3d5 F. Supp. 3d 90, 96
(D.D.C. 2018)(internal quotation marks and citation omittedhd this isespeciallyso
with respect to findings that the Court initially (and mistakenly) considanedaterial
to the legal issue at hand. Indeedthis caseit only became apparent after the hearing
was held and the supplemental brieferefiled thatthe FWSs methodologyhad
improperly mel@dtwo distinctstatutorysteps—(1) identifying the area that a species
occupies and what theCEsare and(2) determiningwhere thePCEsare locatedvithin
the occupied area(See2d Suppl. Br. Order at 4 (indicatingat “although this Court
has previously assedehat the distinction between ‘occupied’ anthbccupiedis
‘seemingly immaterial to the APA claim at hand[g]ven the partiescurrent
disagreement about the suitability of the methodology that the agampioyed to

reach the critical habitat designation at issue here, it is now clehetGdurt, that the
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‘occupied versus unoccupied determination matters(quotingOtay Mesa Prop.144
F. Supp. 3d at 61) (alteration in origipdtitation omitted).

Furthermorethis Court’'ssupplemental briefingrderput the parties on notice
thatthe Courtmight need to revisit the issue of whether the acreage suriogitite
pondqualifies as‘occupied or “unoccupied critical habitat. See id.(explainng that
the question of whether the critical habitat designation violateg& 8% “may turn on a
threshold issue that this Court did not reach when it considered the péirgesbund
of summary judgment briefs: whether and to what extent, per the B8Ayeographic
area surrounding the stock pond qualifies ‘occupied’ or ‘unoccupied’ téjcaiihus,
this Court rejects Defendants’ suggestion that the issue of whethar&lbunit 5c¢ is
occupied has already been definitively resolved and is therefurat issue in the
context of this briefing. YeeDefs.’ 2d Suppl. Br. at 8 (“The Court has already upheld
FWS’ conclusion thafSJubunit 5c is within the geographical area occupied by the
species at the time of listing.?)

As explained above, this Court finds that the approach that the &S
espoused in its brief for designating the pond and the additional 56 acres of land as
“occupied by relying on the PCEs is inconsistent with the ES3y. contrast, under a
permissible construction of the statutke record evidence in this case establishes that

the Riverside fairy shrimp occupy the eaere stock pond on Subunit 5(ce€AR

7 To the extent that any portion of this Court’s earlier ruling could besttered law of the case on the
issue of whether the Riverside fairy shrimp occupy the entiretyefidsignated area, this Court finds
it proper to exercise its discretion to revisitghssue here in light of the Court’s misunderstanding
about the agency’s arguments regarding its methodol@®@pePepper v. United State$62 U.S. 476,
506-07 (2011)(noting that the law of the case doctrine “directs a caudiscretion, it doesot limit

the tribunals power” and that it “does not apply if the courttmnvinced that [its prior desion] is
clearly erroneous andould work a manifest injustice(alteration in original) (internal quotation
marks and citation omitted)).
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003806-11, 004784817, 03726%76), and thatwo of the three PCEs that pertain to the
Riverside fairy shrimp-i.e., “ephemeal wetland habitdt(PCE 1) and'the topography
and soils that support ponding during winter and spring ménth€E 3) (d 055645)—
exist throughout the entirety of that pond, such that theamre pondtself qualifies as
“the specific area[] within thgeographical area occupied by the species . . . on which
are found tlese physical or biological featurel§ gssential to the conservation of the
species and (II) which may require special management consideratigmetection”

per the plain text of theection1532(5)(A)(i) of Title 16 of the United States Code.
This means that the stock poridelf can be properly designated“occupied” critical
habitatconsistent withlie ESA, and it also compels the conclusion that the FWS’s
extension of théoccupied” critical habitat designation to the entirety of Subunit-5{c)
the additional 56 acres of land surrounding the stock pond where the species do not and
cannot exist but where the PCEs are presemasan unauthorizedi., arbitrary and
capricious critical habitat determination that violated the APA.

Alaska Oil and Ga#\ssociationv. Jewel] 815 F.3d 544 (9th Cir. 2016), doeet
demand a different result(SeeDefs.” 2d Suppl. Br. at 221 (citing toAlaska Oiland
arguing that, after deternrming that the stock pond was occupied, F@ffropriately
used the best available science to identify the areas around the pond tlaah tont
PCEs essential for the conservation of Riverside fairy shrimp ioabtke the
boundaries fothat area ofoccupied critical habitat”)) In Alaska Oil the question of
occupacy was not at issueébecausdhe geographicahrea that the agencgesignated
as occupied wermdisputablywithin thepolar bear’'ssange. SeeAlaska Oil 815 F.3d

at 558 (noting that the FWS’s mapping methodology was “designed to capture a
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‘robust’ estimation of the inland extent of den uselfstead the disputen that case
centered on whether the FWS has to establish, relatitfeetooundaries of the occupied
territory, “specifically where, within that area [each of the PCEs] were locatédl. at
557. As relevant here, the species at issudliaska Oilwas highly mobile and
indisputablymoved throughout all of the territory that the agency tlasignateds
occupied. See idat 559. Thus, the Ninth Circuit’s suggestion ttteg¢ occupied critical
habitat determinatiors to be made with reference to the location of the PCEs under the
circumstances presented in that case does not answer the questibetlgr and to
what extem the threshold question of occupancy can be made with reference to the
PCEs giventhe static species at issue here.

In short, while this Court recognizes thatcan be “difficult to distinguish
between occupied and unoccupied aréas to the nature of vernal poola% a general
matterbecause “[t]he size of a vernal pool . . . fluctuates from year to yearnasuie
years, the pool itself may never forjf Home Builders Ass of N. Cal. v. U.S. Fish &
Wildlife Serv, S-05-0629,2006 WL 3190518, at *14E.D. Cd Nov. 2, 2006) there is
simply no evidence in the instant record that the Riverside fairy shmampever
occupiedany part of Subunit 5(c) other thalme one-acrestock pond, which is the only
vernal pool on that propert It is true thatthe statutoryterm “occupied” isambiguous,
which means thathe FWSgenerally hadlexibility and discretionto interpretthatterm
and to apply ito thefacts presentedvhen it makes its critical habitat designatidout
the agencymust exercise that discretion in a manner that is consistent witplaire
text of the statuteand the statute plainlgequires theagency to identifythe geographic

area that an endangered speciescupids]’—separate and apart from the PGEand
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then asesswhere the PCEs exist “within” that geograplieca 16 U.S.C.
§ 1532(5)(A) (i). Consequentlyit is inconsistent with the methodologlyatthe ESA
prescribes for the FWS to hadefined the areathat the Riverside fairy shrimgpecies
occupies(and by extension designate the occupied critical habitat for that species
merelyby locatingthe geographicarea aroun@dnd beyondhe stock pondvhere the
PCEs exisfi.e., the entirety of Subunit 5(c)and as a resulthis Court concludethat
the aggency’soccupiedcritical habitat determinatiowiolatesthe APA. State Farm Mut.
Auto. Ins. Cq.463 U.S.at43.

B. The Unoccupied Critical Habitat Designation Violates TheESA And

The APA BecauseThe FWS Did Not Evaluate Whether Any Area

Outside The Geographical Area Occupied By The Species Is Essential
For Conservation Of The Species

The ESAplainly “differentiates betweehoccupied and‘unoccupied areas,
imposing a more onerous procedure on the designation of unoccupied areas bngequi
the Secretary to make a showing that unoccupied areas are essential for the
conservation of the speciesAriz. Cattle GrowersAssn, 606 F.3dat 1163 In other
words,while the designation ofoccupied critical habitdtunder the ESA turns otie
identification of the aresthat the species occupies and wiére PCEs exist within
thosearea, the designation of unoccupied critical habitatrequires a detenination
thatgeographical areafat the species doe®t occupy ‘areessential for the
conservation of the speciés16 U.S.C. 81532(5)(A)(ii). Of course, this distinction
makes imminent sensbecausdhe United States is massivegeographicahreafilled
with naturalflora and fauna, anthus environmental lasvsuch as the ESAmMust
balance the oftompeting statutory policies of environmental protection and private

property rights’ Selkirk Conservation All. v. ForsgreB836 F.3d 944, 965 (9tGir.
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2003) To avoidoverprotection of creatures to the detriment of landowners, Congress
decidedto protect geographical areas that an endangered or threatened specidg actual
occupies when those areas contiEaturesessentiato conserve the speciescel6

U.S.C. 81532(5)(A)(i),andbeyondthe geographical areas that such a species occupies,
only those areas that are in and of themsekssentialto theconservatiorof the

species neetb be preservedseeid. 8 1532(5)(A)(ii) SeeJaclyn LopezBiodiversity

on the Brink: The Role ofAssisted Migratioh in Managing Endangered Species
Threatened with Rising Sea®9 Harv. Envtl. L. Rev. 157, 170 (2016)oting that

“[t] he designation of unoccupied critical habitat does not require that the &ervic
identify physical and biological features essential to the consenvati the species or
which may require special management considerations or protection, @l ih

essential fothe conservation of the species”).

When the FWS announced in the 2012 Rule that Subuniti&@Jjcupied critical
habitat for the Riverside fairy shrimp and would designatedais unoccupied critical
habitatin the alternativesee77 Fed. Reg. 7208%he agencyestured to the required
“essentialfor the conservation of the specidmding, id. at 72079 but didnothing
more tosubstantiatehis conclusoryfinding than observe that the PCEs were present on

the land. (See infra)® Thus for the reasons explained belothie agency’sinoccupied

8 The FWSappeardo havemade thealternative “unoccumd critical habitat” finding in response the
D.C. Circuit’s decision irDtay Mesa Property, L.P. v. U.S. Department of the Interéei6 F.3d 914
(D.C. Cir. 2011), wherein, as discusssupra the Circuit reverseche FWS’s designation of 143 acres
of property that Otay Mesa owns as occupied critical habitat for theD$sgo fairy shrimp.646 F.3d
at915. In consideration ofhe FWS’s argument that the property was essential to the coniger\dt
the species eveif there was no evidencef occupancy, the Circuit panatknowledged that the FWS
had the discretion to designate the property at issue as unoccupiedl|driébitat, but noted that if the
FWS opted to proceed in this manner, “then it must say so iegescy decision and justify that
determination.” Id. at 918. In light of this ruling, and “due to the lack of documentation cfipancy,
such as survey results prior to 1993, for the purposes of this rulempkim¢gWS] determinjel] that
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critical habitat designatiors arbitrary and capricious, and in violation of the E$a,
APA purposes.

As an initial matterit is important to recognize tha€ongress did not define
‘essentidl but, rather, delegated to the Secretary the authority to make that
determination.” Markle Interests, L.L.C. v. 1$.Fish & Wildlife Serv, 827 F.3d 452,
464 (5th Cir. 2016)internal quotation marks and citation omittedert. granted sub
nom. Weyerhaeer Co. v. U.S. Fish & Wildlife Serv138 S. Ct. 924, 92@®018) But
as explained above, that alone does not meanthleafWSs bald statement that these
are“areas essentidbr the conservation of thepecies$ in the 2012 Rule has to be
accepted See Nat'| Cable & Telecomms. Asg 545 U.S. at 980. For an agency’s
decision to be upheldt the summary judgment stagdaen challenged under the APA,
the agency must[have] examinfd] the relevant data and articulfdg a satisfactory
explanation for its action including a ‘rational connection between ttis faund and
the choice mad& State Farm Mut. Auto. Ins. Co463 U.S.at43 (quotingBurlington
Truck Lines v. United State371 U.S. 156, 168 (1962)3ee alsdBowman Transp.Inc.
v. Ark-Best Freight Sysinc., 419 U.S. 281, 28%1974)(making clear that theourt
must“consider whether the decision was based on a consideration of the relevant
factors and whether there has been a clear error of judgrfieternal quotation marks
and citation omitted)

The “essential for the conservation of the species” findireg the FWS made
here falls far short of this standard. In the 2012 Rule, the B¥$8rted thahe

entirety ofSubunit 5¢ qualifies asnoccupied critical habitat because “[tlhese areas are

these subunits also alternatively meet the definitiofuobccupied] critical habitat in section
3(5)(A)(ii) of the Act.” 77 Fed. Reg. 72082.
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essential for the conservation of the species, and a designation litnitedas
documented to have been occupied at the time of listing would be inadeqeatsure
the conservation of Riverside fairy shrimp.” 77 Fed. Reg. 72082ppears that the
agency basethis contentiorsolely uponits finding that the relevarRCEsexiston the
land surrounding the stock pond, amalt on an assessment whether preservatioaof
this particulargeographicahreawas necessary.€., “essential”) for conservation of the
shrimp cysts.See id.at 72073 (emarking in regard tthe unoccupied designation of
Subunit 5cthatthe land has “[u]nique soils and habitat type; maintains current
geographical, elevationahnd ecological distribution; [is a] disjunct habitat; [and]
protects existing vernal pool composition”The agency’s manifest failure tmnsider,
much less determine, whethgrotection ofall 56 acresvas necessary for conservation
of theendangeredpecies that igself located in the on@acre stock pond cannot be
squared with the plain language sdction1532(5)(A))(ii) of Title 16 of the United
States Code, which requires the agency to do exactlyinhatder to make an
unoccupied critical habat designation

Notably, he FWSdoes not deny that its “unoccupied critical habitat” designation
relied on the same methodology the agency had usddtermire that Section 5(c)
gualifies asoccupied critical habitatthe agencyfocus[ed]. . .on the PCEs. . .[and]
looked at where those elements were present surroustocgthe pond,] [a]nd thats
how they drew it.” [Hr'g Tr. at 4:7-16.) See also77 Fed. Reg. 720883 (explaining
that the agency removed some areas from the scope af¢hedesignated as “essential
to the conservation of Riverside fairy shrimp” in earlier rules beedthey no longer

contain the physical or biological features or PCEs that are essenthad tmnservation
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of Riverside fairy shrimp”)jd. at 72092 (disussing the features of Subunit 5c¢ in
particularand concluding, on that basis, that this geographical area is “essentiéfor
conservation of Riverside fairy shrimp”But the language of the relevant statute does
not permitreliance on thenerepreseaice ofpertinentbiological features (PCES) to
determinethat anarea qualifies agnoccupied critical habitatnstead, Congress has
guite clearlydecidedthat the touchstone of unoccupied critical habftn contrast to
occupied critical habitat) is whieer the aredtselfis “essential” to the conservation of
the species.16 U.S.C. 81532(5)(A)(ii); see alsdCape Hatteras Access Pres. AlB44

F. Supp.2d at 119 (holding that, when designating unoccupied critical haliitaits not
enough that thareds features be essential to conservation, the area itself must be
essential”).

Indeed, to makéheunoccupied critical habitat designation basédply and
solelyon afinding that the land at issucontained necessary primary constituent
elements (as the FWS has done hereyduld be to nullify the distinction between
occupied and unoccupied land, a distinction Congress expressly included wighin t
ESA” Home Builders Ass of N. Cal v. U.S. Fish & Wildlife Sery 268 F. Supp. 2d
1197, 1221 (E.DCal. 2003),abrogated in part on other grounds bijome Builders
Assn of N. Cal. v. U.S. Fish & Wildlife Serw16 F.3d 983 (9th Cir. 20103ee also
Bear Valley Mut Water Co. v. Jewell790 F.3d 977994 (9th Cir. 2015)(upholdingthe
FWS’sdesignatiorof unoccupied critical habitat where PCEs were implicatextause
the FWS had“not designatgd] [the subunit at issue] as essenbaly because it
contains PCEs” but had algwovidedthe sources for certain PCEsmphasis addejl)

Thus, ths Court digernsa clearconflict between what Congress has prescribed and
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what theFWS has done to implement its statutory prescriptionghis case.Seeb
U.S.C. 8 706(2)(A) (requiring a court to “hold unlawful and set aside agecityn,
findings, and conclusions found to be . . . not in accordance with law”)

The FWSs only cogent response to thienclusionis to pointoutthatthe ESA
directs heagencyto utilize the “best scientific data available[&hdthatthere are no
existing studies of the extent wehich the land around the stock pond on Subunit 5(c)
actuallysupports the continued existence of the Riverside fairy shrimp spbaes
occupy the on@cre vernal pool (Defs.” 2d Suppl. Br. at :617.) Of course, this
statutory language says nothing about whether, and to what extent, the agency h
requiredto conduct a study prior to making thballerged critical habitat designation.
At most, the “best scientific data available” language indicates that Congessaware
of the limits of scientificknowledge and ability, and thus has authorized the agency to
use only the besvailableinformation when it undertakes to make the necessary
findings for the purpose of making a critical habitat designation. To reddahguage
to authorize the agenady dispensewvith making the “essential for conservation of the
species” findingentirelynot only renders section 1532(5)(A)(ii) of Title 16 of the
United States Code meaningless, but also clearly undermines Congrgsestswith
respect to requiring thagency to make such a finding at all. At D.C. Circuit has
already addressdthe mistakercontentionthatanagencyhas authority to act in the
absence of data regarding the scope of the waterstihd absence of a requirement for
the Service to déect more data on its own is not the same as an authorization to act
without data to support its conclusions, even acknowledging the defereade du

agency expertise.’'Otay Mesa Prop.646 F.3d at 918 This means thathe FWS can
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take no comfort in théact thatit has not yet utilized its expertise tio the kinds of
scientificanalysis that are needéal make a proper unoccupied criticalbitzat
designation given the text of the statute,dffiact that studies do not currently exist
cannot possiblynean that such analysis need not be domkat is if the ESA’s
requirement that the unoccupied critical habitat designation be extendedahkyse
geographical areas that are “essential for conservation of the spemass anything,
then the agency that implements the E$#s to do what it tads to make the requisite
finding before it designates an arasa unoccupied critical habitpursuant to that
statute.

The bottom line is thisthere isno dispute thathe scope of the area of
unoccupied habitan the instant case was determined based on the existence and
location ofthe PCEson Subunits(c), andnot on any assessment the extent of land
areathat isactually essential @ support the Riverside fairy shrimwhich is what the
ESA requires Thus,the FWSs conclusionthat56 acres of land around the omere
stock pond qualifies as unoccupied critical habitirned solely on where PCEs were
co-located,rather tharhow much land wasecessaryo support the @eds of the
Riverside fairy speciesséeHr’g Tr. at 41:716), when the plain language of the statute
demands that the FWS undertake to make the latter determina&iocha conflict
bears thénallmark of arbitrary and capricious agency action under the AGA. e.g,
Pharm. Research & Mftof Am. v. U.S. Dep’t of Health & Human Servk38 F. Supp.
3d 31, 54 (D.D.C. 2015)finding that agency had violated the APA in issuag
interpretiverule that was “contrary to the plain language of the statuté&/hat is more,

in the instant case, the FWS alselied on factors which Congress has not intended it
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to consider, and“entirely failed to consider an important aspect of the probl&Smte
Farm Mut. Auto. Ins. C9463 U.S.at43—namely whetherand to what extent the land
that comprises Subunit 5(c) is itself “essential” for the preservatiadheoktockpond
bound shrimp species.

It may well be that, in the finglpropel) analysis,all of the designated acres are
determinedo be essentidior the preservation of this endangered spedesU.S. Fish
& Wildlife Serv. & Nat| Marine Fisheries ServEndangered Species Consultation
Handbook(Mar. 1998, at xix (noting that unoccupiectitical habitat “may be
designated for an upstream area maintaining the hydrology of the spéciasstream
habitat”), and the Court takes no position as to whether a full hydrological analysis
would be necessary to determine what area surrounding the stock posénsias as
Otay Mesa asserts"This Court of coursémay not supply a reasoned basis for the
agencys action that the agency itself has not givenOtay Mesa Prop 646 F.3d at
917 (quotingState Farm Mut. Auto. Ins. Co463 U.S.at43). And here, the agency
has failedto articulateany rational reasofor its finding thatSubunit 5(c)is an
unoccupied arethat is essential tthe conservation of thRiverside fairy shrimp
speciestherefore the challengedcritical habitatdesignationviolates the ESA and
APA.

C. This Court Will Vacate The FWS’s DesignationOf Otay Mesa's
Property As Critical Habitat For The Riverside Fairy Shrimp

Finally, having decided that the FWS erred in delineating the critical habitat f
the Riverside fairy shrimp, thnormal course of action would be for this Court to
vacate th&eWS’sdesignatiorand remand the matter the agency See5 U.S.C.

8§ 706(2)A) (directing a reviewing court to “hold unlawful and set aside agectypm
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findings, and conclusions [that it finds to be] arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with lawAdvocates for Highwag Auto
Safety v. Fed. Motor Carrier Safety AdmiA29 F.3d1136,1151(D.C. Cir. 2009).
However, the Court has some discretion on this front; indgaéin inadequately
supportedule . . . need not necessarily be vacatedillied-Signal, Inc. v. U.S. Nuclear
Regulatory Comm’n988 F.2d 146, 156461 (D.C Cir. 1993) see5 U.S.C. 8702
(providing that “[n]Jothing [in the APA’s judicial review provisions] affis . . . the
power or dity of the court to .. deny relief on any . . . appropriate legal or equitable
ground”). (See alsoDefs.” MSJ Mem. at 54noting this Court’s discretioand
requestingeave to submitddditional briefing regarding the appropriate remedy if it
rules inPlaintiffs’ favor on any of the issues raised in their claim for relief”).

In determining whether to allow th&hallengedcritical habitatdesignationto
stand pending agency action on remand, this Court sas#ss’ the seriousness of the
orders defriencies (and thus the extent of doubt whether the agency chose ogrrectl
and the disruptive consequences of an interim change that may itself beedhang
Allied-Signal 988 F.2dat 150-51 (quotingInt’l Union, United Mineworkers of Am. v.
Fed. MineSafety & Health Admin 920 F.2d 960, 967 (D.CCir. 1990)). Courts
regularly decline to exercise this discretiohave an agency has committed substantive
errors, as opposed to procedural on8ge, e.g.Bldg. Indus. Legal Def. Found:.
Norton, 231 F.Supp. 2d100,105(D.D.C. 2002) (holding the FWS’s choice of
methodologyin that casé constitutéd] serious substantive errors, not mere procedural
flaws, and hence warrdmtd vacatur”);Nat’l Ass’'n of Homebuilders. Norton 00-cv-

903,2001 WL 1876349at *3 (D. Ariz. Sept. 21, 2001jvacating rule where the FWS’s
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“failure to comply with the statutory requirements [feritical habitat designation is
more than a minor procedural errprEndangered Species Comai.the Bldg. Indus.
Ass’n of S. Calv. Babbitt, 852 F.Supp. 32, 4343 (D.D.C.1994) @declining to vacate
critical habitat designation where the agency’s error was proceduharridtan
substantive).

Under the circumstances presented here, the agency’s misstepsipgrtaithe
designation of critical habitat weighs in favor of vacatés this Court has explained
in detail,the designatiorof Otay Mesa’s property as critical habiwaitffers from
substantive defects stemming from the FWS’s failure to delineate thetlaa¢the
species occupiegroperly, and that failure rendertthie occupied critical habitat
designationunsustainable (SeePart IIl.A, supra) In addition, the agency acted
contrary b the statute and in an arbitrary and capricious fashion when it lccKety
to the presence of PCEs to determine what part of the area surrounding thpatdck
gualifies as unoccupied critical habitat and essentially ignored #tetsty requirement
that it actually undertake an assessment of whether and to what exdentrtbunding
area is “essential” to the conservation of the Riverside fairy shsipggies. (SeePart
[11.B, supra)

There isalsono evidence that vacatof the critical habitd designationat issue
herewill necessarilybe disruptiveof, or threatenthe species Cf. Home Builders
Ass’ns of N. Cal. v. Nortqr293 F. Supp. 2d 1,4 (D.D.C. 2002) As has been
repeatedly explainedhe Riverside fairy shrims listed as an endangered species and
the record demonstrates that that species currently ezxaply the oneacre stock

pond The listing alone provides substantial protection for the species, and vatatur
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the erroneous critical habitatle “will in no way disturb the considerable protections,
both civil and criminal, afforded to the [species] as a listed species tinel&ESA.”

Id.; seealsoPub. Empsfor Envtl. Responsibility v. I$.Fish & Wildlife Serv, 189 F.
Supp. 3d 1, 5 (D.D.C. 201¢holding that, when determining whether to vacate agency
action, a court can consider “fig availability of these alternative measures” that will
mitigate potential environmental harms that could otherwise result frontwgca

appeal dismissedNo. 165224, 2016 WL 691556XD.C. Cir. Oct. 31, 2016)Indeed,

in 2002, during prior proceedings involving this very species and criticaldtabit
determinationthe FWS askedthat the designation be vacated and the matteranded

to the FWS to allowthe agencyo redo the economic analysis for the critical habitat,
and the agencsgpecifically representethat “vacatur of the critical habitat designations
during the remand period will not compromise the conservation needs of the two
speciesin light of the “hod of regulatory protections beyond those found in Section 7
that would protect the speciesven absent critical habitat designaitid Bldg. Indus.
Legal Def. Found 231 F. Supp. 2dt 106, see alsdOtay Mesa Prop 646 F.3d at 918

19 (vacating designation of Otay Mesa’s land as critical habitat for theDsago fairy
shrimp)

Thus, in light of(1) the clearsubstantive flaws$n the methodologyhatthe FWS
used todesignae 50-plus acres oDtay Mesa’s propertgsa critical habitat for the
Riversidefairy shrimp and (2)“the overlapping regulatory structures that protect the
species and their unique vernal pool and riparian habitBislg. Indus. Legal Def.
Found, 231 F. Supp. 2d dt07,as well as the absence of any evideonE@otential

significant disruptive consequencassing from vacatuunder the circumstances
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presented herdhis Court will vacate the designation 8ubunit 5(c)as a critical
habitatfor the Riverside fairy shrimp angmandthis matterto the FWSfor further

proceedings consistent with this Opinion

V. CONCLUSION

The FWS’s designation of Otay Mesa’s property as either occupied or
unoccupied critical habitat for the Riverside fairy shrim@s arbitrary and capricious
and in violation of governing law for the reasongkxned above. Accordingly, as
stated in the accompanying ord@tay Mes& renewed motion for summary judgment
will be GRANTED, andDefendantsrenewed motion for summary judgmenil be
DENIED. Moreover, he existingrule designahg Otay Mesas property as critical
habitat for the Rierside fairy shrimill be VACATE D, and this matter will be

REMAND ED to the FWS for further rulemaking consistent with this ruling.

DATE: September 25, 2018 KeAoanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Jueg
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