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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITY OF DULUTH
Plaintiff,
v Civil Action No. 13-246(CKK)

NATIONAL INDIAN GAMING
COMMISSION, et al.

Defendants

MEMORANDUM OPINION
(Decemben8, 2013)

Plaintiff City of Duluth (“the City’ or “Plaintiff’) brings this actionagainst Defendast
the National Indian Gaming Commission and Jonodev Chaudhunis official capacity as the
Acting Chairman of the National Indian Gaming CommisSi¢epllectively “Defendants”),
asserting claimsunder the Administrative Procedure ActCurrently before the Court is
Defendants’[8] Motion to Dismiss. Upon consideration of the pleadifgshe relevant legal

authorities, and the record as a whole, the CDENIES Defendargt [8] Motion to Dismiss.

. BACKGROUND

A. Factual Background

The following facts are taken from the Plaintiff's Complaint and must bepéed as true

for purposes of a motion to dismisSee Atherton v. D.C. Office of the May®87 F.3d 672, 681

! Pursuant to Fed. R. Civ. P. 25(d), Jonodev Chaudhuri has been automatically substituted
for Tracie L. Stevens, whom the parties’ pleadings name as Defendant.

2Compl., ECF No. [1]; Defs.’ Mot. to Dismiss, ECF No. [8] (“Defs.” MTD");'BIMem.
Opp. Defs.” Mot. to Dismiss, ECF No. [9] (“Pl.’s Opp’n.”); Repiy Supp. of the United States’
Mot. to Dismiss, ECF No. [10] (“Defs.” Reply”).
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(D.C. Cir. 2009). In 1984, representatg of the City and the Fond dwad Band of Lake
Superior Chippewa (“the Band”) began negotiations to explore the creation of a ganiityg fac
within the boundaries of the Cityf Duluth. Compl. 1 9. At this time, the Band did not have
reservation lands within the City, but did operate a bingo parlor on its reservattedaevest of
Cloquet, Minnesota. ld. With the City’s assistance, the Band acquired land in downtown
Duluth, had it placed into trust for the tribe, and Itadeclared part of the Band’s reservation by
the Secretary of the Interiotd. T 10.

In 1986, the City and the Bdnentered into a series of agments (“the 1986
Contracts”),to, among other things, creats economic development entity known asg th
Duluthond du Lac Economic Development Commissiang to develop a casino gaming
facility on the Band’s property in downtown Duluthhe Casino”) Id. § 12. Under the 1986
Agreements, the Commission was given the authority to operate gaming within nbes Ba
Casino, with the revenues from the Casino to be split among the Band, the City, and the
Commission. Id. T 13. The Secretary of the Interior approved the 1986 Contracts, and in
September 1986 the Casino opened for business.

In 1988, Congress passed the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §
2701et seq.Upon the passage of IGRA, the Band sued the City in federal court arguing that the
1986 Contracts violated IGRA. Compl. T $8gFond du Lac Band. City of Duluth, et aJ.No.
5:89cv-163 (D.Minn.July 31, 1989 On December 26, 1990, the United States District Court
for the District of Minnesota dismissed the case without prejudice and refeerpdrties to the
National Indian Gaming Commission (“NIGC”) for a report and neeendation. Compl. T 16.
Following this Order, the Band filed a petition with the NIGC seeking review ofetjaity of

the 1986 Contracts in light of the subsequent enactment of IGRA] 17. On September 24,



1993, the NIGC issued a determination that the operation of the Casino under the 1986
Agreements violated IGRA, but deferred commencement of any enforcement aabi@®i to
allow for mediation.Id.  18.

With the assistance of the NIGC, the City and the Band ultimately reached a revised
agreement(the “1994 Contracts”) that restructured the ownership and control of the gaming
operation of the Casindd. 1 19-20. The 1994 Contracts created a sublease and assignment of
gaming rights agreement, under which the Band sublet the Casino from the Commission, took
control of the operation and regulation of all gaming at the Casincalbagkdlyobtained sole
proprietary interest in the Casino gaming operations as well as all ancillary sasigeaducted
in the Casino.ld.  21:22. Under thisublease, the Band agreed to pay rent to the City of 19%
of the gross revenues from video games of chance at the Casino until the initeti@xpiate of
the subleaseld. § 2. The sublease had an initial expiration date of March 31, 2011, with an
extension term running through March 31, 2038. The amount of rent for the extension term
was left undetermined, with the sublease requiring that the City andtiterBeet and negotiate
the rent for the extension term on or before January 1, 2010, and in the absence of an agreement,
submit the issue tarbitration. Id.

The City and the Band submitted the 1994 Contracts to the NIGC for review and
approval and the NIGC determined that the 1994 Contracts fully complied with |GRf.23.
Following this NIGC approval, the City and the Band enteréd amd filed with the United
States District Court for the District of Minnesa@éStipulation and Consent Order. Under this
Stipulation, the parties filed a Consent Decree with the court seagp@val of a Settlement
Agreement casisting of the 1994 @ntracts.Id. I 24;see Fond du Lac Band of Lake Superior

Chippewa Indiansv. City of Duluth No. 5:94cv-82 (D.Minn. June 22, 1994). In this



Stipulation, the Band and the City agreed that the 1994 Contracts gave the Band solagyropriet
interest in thegaming operations. Compl. 1 25. In a separate Report and Recommendation to
the Minnesota District Gurt dated June 20, 1994, the NIGC Chairman advised the court of its
approval of the 1994 Contracts and informed the court that the agreements wemeotfsistent

with the IGRA.” Id. § 27. The 1994 Contracts have not been subsequently moddiefi28.

Fourteen years latem iJanuary 2009, the Band notified the City that it believed that it
had overpaid rent under the terms of the sublease, ansedd¥ie City that the overpayment
included the entire period of the sublease from its execution in 1994 through the thied glar
2008. Id. 1 29. The Band further informed the City that the Band would be withholding all
future rent payments under the sublease due to this alleged past overpayment lof ré&iie
City disagreed with this assessment and demanded payment of the withheld.rg®0. On or
about August 6, 2009, the Band, through its Reservation Business Committee, passeiResolut
No. 1316/09 under which it immediately ceased all payments to the City pursuant to the 1994
Contracts.Id.  31.

In response to the Band’s actions, the City brought suit seeking to enforCertkent
Decree incorporatinghe 1994 Contractsn the United States District Court for the District of
Minnesota. Id. § 32;see City of Duluth v. Fond du Lac Band of Lake Superior Chippaa
09-cv-2668 (D.Minn. Sept. 29, 2009)On April 21, 2010, thdistrict Court granted the City’s
motion for summary judgment as to liability, concluding that the Band had failed to desb@ns
a change in the law justifying the Band’s actioBeeCity of Duluth v. Fond du Lac Band of
Lake Superior Chippew&,08 F.Supp.2d 89(D.Minn. 2010). The court ruled that the Band’s
argument about the legality of the consent decree was barred by res judicata thecdesece

had been approved by the court and formalized jnodgment. Id. at 898. The court denied



dispositive relief as to the amount of damages and held that the issue of the ajgpropria
accounting method for the rent determination under the sublease was to blkltr@¢®02-03.

Subsequently, in an Augus6,12010 letter to the NIGC, the Band requested that the
NIGC reexaminghe 1994 Contracts and make a limited order prohibiting the Band from making
further payments to the City, but otherwise allowing for the continued operation of tim®.Cas
Compl. 1 34. Via letter dad October 20, 2010, NIGC ChairwomaracieL. Stevens notified
the Band and the City that it was reviewing the 1994 Contracts as requested by thédB§ind.
35. Both the City and the Band participated in and submitted bri¢fie tdIGC’s Enforcement
Division. Id. On May13, 2011, the Minnesotai&trict Court denied the Band’s motion for a
continuance pending the completion of the NIGC’s review, and ordered the Band anty tioe Ci
submit to binding arbitration on the issuetlod amount of rent for the twentive year extension
term of the 1994 Contracts.See City of Duluth v. Fond du Lac Band of Lake Superior
Chippewa 09cv-2668 (D.Minn. May 31, 2011ECF No. 1B. An arbitration hearing between
the Band and the City commenced and the City completed presentation of +ts-clisé on
July 12, 2011. Compl. § 38.

On July 12, 2011, the NIGC issued N&Y-02 (“Notice of Violation”or “NOV”). In
this Notice of Viohtion, the NIGC concluded that the 199dntractsviolated IGRA’s mandate
that the Band retain “sole proprietary interest” in and “responsibility for” its gamativity.
Compl. T 38. The Band was ordered to cease performance under the 1994 Contfdbtsséo
provisions identified in [the] NOV as violating IGRA.Id. The Band did not appeal the NOV.
Id. 1 40. However, on July 21, 2011, the City filed a petition with the NIGC seeking to intervene

in order to perfect an appeal of the NOW. § 41. The NIGC rejected this petition on the



grounds that the City was not a respondent to the NOV and thus could not initiate an appeal
before the NIGC.Id.

The Band took several actions in response to the NOV. On July 19, 2011, the Band,
through its Reservtimn Business Committee passed Resolution No. 1242/11 which, among other
things, (1) adopted the NIGC's interpretation of IGRA’s sole proprietary ittpresision set
forth in the NOV and (2) ceased all activities under the 1994 Contracts that colidrréise
imposition of sanctions under the NO\d. § 42. Further, on July 22, 2011, the Band filed a
motion for relief from the Consent Decree under Fed. R. Civ. P. 60(b). In response tmgis fi
on November 21, 2011, the Minnesotastiict Courtissued an order granting the Band’s motion
for relief under Rule 60(b), insofar as it requested that the Band be relieved of dmey furt
compliance with its obligatiunder the 1994 ContractLity of Duluth v. Fond du Lac Band
of Lake Superior Chippewa830 F.Supp.2d 712, 726 (D.Minn. 2011However, the court
denied the Band’s motion insofar as it requested retroactive relief, incl¢@ljnglief from
payments due the City for the years 2@04.1, and (2) the right to pursue its counterclaims
seeking refund of all rent already paid to thegy@rior to2009. Id. at 726-728.

Both the Band and the City appealed Bistrict Court’s Rule 60(b) Order to the United
States Court of Appeals for the Eighth Circuit. On January 14, 2013, the Eighth Circuit issued
an opinion affirming théistrict Court’s ruling relieving the Band from prospective compliance,
but reversing and remanding the Court’s denial of retrospective f@liédrther consideratian
See City of Dulutlv. Fond du Lac Band of Lake Superior ChippeW®@2 F.3d 1147, 1156 (8th
Cir. 2013). On October 8, 2013, the United States District Court for the District of Minnesota

issued its order on remand, which affirmed its earlier denial of retrospeetief to the Tribe.



See City of Duluth v. Fond du Lac Band of Lake Superior @aippNo. 09¢cv-2668, 2013 WL
5566172, at *11 (D. Minn. Oct. 8, 2013).

As of the date of the Complaint, the Band continues to operate the Casino. Compl. § 48.

B. Procedural History

On February 26, 2013, the City filed suit against Defendants in this C&Uaintiff
argueghat Defendants’ decision to issue the NOV was arbitrary, capricious, owserot in
accordance with the lam violation of the Administrative Procedure A&tU.S.C. 88 701706,
as no change of law occurred between the NIGC’s approval of the 1994 Contracts and the July
12, 2011 issuance of the NOV. Compl.5B66. Further, Plaintiff argues that the NOV exceeds
the NIGC's statutory and regulatory authority, as it conflicts with a judgmertteotUnited
States District Court for th®istrict of Minnesota approving the 1994 Contractsl. § 59.
Accordingly, Plaintiff requests that the Coigsue a declaratory judgment that the actions of the
Defendants are arbitrary, capricious, or otherwise not in accordance wijthridset aside the
NOV. Id. § 61. Plaintiff also requests additional relief including a reversal of the NOVedls w
as an order that Defendants take all necessary corrective action to reinstate tsénudegal
rights of the City.Id. { 63et seq

In response to this Complaidefendantdiled their [8] Motion to Dismiss, contending
that Plaintiff lacks jurisdiction over this Complaint because Plaintiff lackth @rticle Il

standing and prudential standing.

II.LEGAL STANDARD
To survive a motion to dismiss pursuant to Rule 12(b)(1), the plaintiff bears the burden of
establishing that the court has subject matter jurisdiction over its cMimms Against Mercury

v. FDA 483 F.3d 824, 828 (D.CCir. 2007). In determining whether there is jurisdiction, the



Court may “consider the complaint supplemented by undisputed facts evidenced inrtheareco
the complaint supplemented by undisputed facts plus the court's resolution of disputéd facts.
Coal. for Underground Expansion v. Minet833 F.3d 193, 198 (D.CCir. 2003) (citations
omitted). “At the motion to dismiss stage, counseled complaints, as wellcasecomplaints,
are to be construed with sufficient liberality to afford all possible inferefasesable to the
pleader on allegations of factSettles v. U.S. Parole Comm429 F.3d 1098, 1106 (D.Cir.
2005). “Although a court must accept as true all factual allegations contaitieel complaint
when reviewing a motion to dismiss pursuanRuge 12(b)(1),” the factual allegations in the
complaint “will bear closer scrutiny in resolving a 12(b)(1) motion than in resolvir(l3(6)
motion for failure to state a claimWright v. Foreign Serv. Grievance B&03 F.Supp.2d 163,
170 (D.D.C. 200y (citations omitted).

[11. DISCUSSION

A. Articlelll Standing

“To satisfy the requirements of Article Il standing in a case chgilfgy government
action, a party must allege an injury in fact that is fairly traceable toh#lkeeoged gowament
action,and ‘it must be likely, as opposed to merely speculatihad,the injury will be ‘redressed
by a favorable decisiofi. National Wrestling Coaches Ass’n. v. Department of Educa866
F.3d 930, 937 (D.C. Cir. 2004) (quotihgijan v. Defenders of Wildi 504 U.S.555, 560-61
(1992) (nternal quotation marks omitted)it is axiomatic that the “party invoking federal
jurisdiction bearghe burden of establishing theskement$ of constitutional standingLujan,
504 U.S. at 561.

Here, Defendants arguleat Plaintiff fails to meethe second and third elements required
for Article Ill standing: causation and redressabilitpefs.” MTD at 912. In order to assess

these two elements, the Court must first establish (1) the City’s claimed injury2arnie



challenged government actiorkirst, he City’s claimed injury is the loss of rights accorded it
under the Consent Decree and 19htracts. Pl.’s Opp’n at 6. Although the City does not
specify, as it submitted its filing prior to the most recent decision of the Minnesota District
Court, the Court understands #de to consist primarily ofthe loss of rents due under the
extension term of the 1994 Contraethich was set to begin in 2011d. The city cannot be
claiming injury from the loss of rents under the initial term of the contesthe Minnesota
District Court hasdenied the Band retrospective relief rents paid prior to 200@ndrequired it
to pay rent for the 2009 to 2011 period up to the conclusion of the initial term of the 1994
Contracts. See City of Duluth2013 WL 5566172, at *5 & n.4. Seconthetchallenged
government conduct here is the issuance of the NOV by Defendants. Pl.’s Opp’n at 6.

In challenging Plaintiff's Article Il standing, Defendants argue that Plairdifinot show
(1) a sufficient causal link between the NOV and the logh@fpost2011 rent payments, ¢2)
that a favorable ruling with resgteto the NOV would redresBlaintiff's loss of the benefits of
the agreementDefs.” MTD at 9-12. As Defendants point out, causation and redressability in
this case hinge on the actions of a thpadty not before the Court, the Bantl. at 10. The
Band, and not the Citywas the party regulated by the NIGC and directly affected by the. NOV
And since théndependenactions of the Band caused the injury complained of by Plainttie
loss of the benefits provided for in the 1994 ContracBBefendats question the causal link
between the injury and the challenged government conduct.

“When the plaintiff is not himself the object of the government action or oradte
challenges, standing is not precluded, but it is ordinarily ‘substantially moiieuldif to
establish.” Lujan, 504 U.S. at 562 quotingAllen v. Wright 468 U.S. 737, 758 (1984) As the

Supreme Court noted irujan, when “a plaintiff's asserted injury arises from the government’s



allegedly unlawful regulation (or lack of regulation) sbmeone else . . causation and
redressability ordinarily hinge on the response of the regulated (or regulablepartydo the
government action or inactierand perhaps on the response of othsraell.” 1d. (emphasis in
original). Accordingly, “it becomes the burden of the plaintiff to adduce facts showinghthes t
choices havebeen or will be made in such manner as to produce causation and permit
redressability of injury.” Id. “[M]ere ‘unadorned speculation’ as to the existence of a
relationship between the challenged government action and thep#ntgd conduct ‘will not
suffice to invoke the federal judicial power."National Wrestling Coaches366 F.3d at 938
(quotingSimonv. E. Ky.Welfare Rights Org426 U.S. 26, 44 (1975K)

Yet despite this higher standard, “courts occasionally find the elements of sfaade
satisfied in cases challenging government action on the basis ep#ntydconduct. National
Wrestling Coaches366 F.3d at 940.As the D.C. Circuit has observetmere indirectness of
causation is no barrier to standing, and thus, an injury worked on one party by another through a
third party intermediary may suffice.Tel. & Data Sys., Inc. v. FCC19 F.3d 42, 4(D.C. Cir.
1994) (quotingNational Wildlife Fed’'n v. Hodel839 F.2d 694, 705 (D.C. Cir. 1988))n
applying this standard, the D.C. Circuit has identified categafiesases where standing to
challenge government action may be found despite the vt of third parties in the chain
of causation See National Wrestling Coach&66 F.3d at 940.

The set of these cases most relevant here revolve around the “narrow propdsiion” t
“injurious private conduct is fairly tradele to theadministrativeaction contested in the suit if
that action authorized the conduct or established its legalifgl’ & Data Sys. 19 F.3d at 47
Accordingly, “[wlhen an agency order permits a thpalty to engage in conduct that allegedly

injures a person, the person has satisfied the causation aspect of the standisig’ anal

10



Consumer Federation of America v. FC848 F.3d 1009, 1012 (D.C. Cir. 2003p5ee also
America’s Cmty. Bankers v. FDJQ00 F.3d 822, 8228 (D.C. Cir. 2000)Animal Legal Def.
Fund v. Glickman 154 F.3d 426, 44@3 (D.C. Cir. 1998) €n bang. “Causation and
redressability thus are satisfied in this category of cases, because the intervening chimicks of
parties are not truly independent of government polidydtional Wrestling Coache866 F.3d
at 940-413

The Court concludes that Plaintiff's claim fits within this liofeprecedent. Accordingly,
standing exists here despite the fact that Plaintiff is challenging government @ttibe basis
of interveningthird-party conduct. As the D.C. Circuit has noted, “injurious private conduct is
fairly traceable to the administrative action contested in the suit if that aatitorized the
conduct or established its legalityTel. & Data Sys. 19 F.3d at 47.Here, that is plainly the

case In the absence of the NOV, the Band was faced with an order from the Minnesota District

% Another set of cases has found standing despite the actions of an intervening third party
“where the record presented substantial evidence of a causal relationship between the
government policy and the thimhrty conduct, leaving little doubt as to causation and the
likelihood of redress.National Wrestling Coache866 F.3d at 941See Tozzi v. United States
Dep’t of Health & Human Svgs271 F.3d 301, 3070 (D.C. Cir. 2001)Block v. Meese793
F.2d 1303, 1308 (D.C. Cir. 1986 hese cases requireofimidable evidence” of causatiosge
Freedom Republicans, Inc. v. FEC3 F.3d 412, 418 (D.C. Cir. 1994), in order to allow a court
to easily discern whether standing exists. The Court notes that these saseggést standing
exists here, as Plairtifias alleged facts showing that the Band’s actions in response to the NOV
were never in doubt. First, the Band only sought the NIGC's evaluation of the 1994 Contracts
after the City had brought suit to enforce the Consent Decreeafégicthe MinnesoteDistrict
Court had issued an order requiring the Band to abide by the terms of the 1994 CoBg&acts.
Compl. T 34. Moreover, according to Plaintiff's allegations, “by letter dategl#t 16, 2010,
the Band requested that the NIGC reexamine the 1994 Contracts and make a lidated or
prohibiting the Band from making further payments to the City, but otherwise allowingefor t
continued operation of the Casino.ld. These allegations, if ultimately substantiated, doul
show that it was “not at all speculatiyelTozzj 271 F.3d at 308 (internal quotation marks
omitted), that the Band would take the actions it ultimatedpkt in response to the NOV.
However, because the Court concludes that Plaintiff has established causationamnder
alternative line of precedent, it need not address whether Plaintiff has put fdrtesuf
evidence at the motion to dismiss stage taldisth standing under this line of precedent as well.

11



Courtenforcing the 199€ontractsandrequiring the Bando submit to arbitration to determine
the terms of the 2012036 extensiomf the 1994Contracts See City of Duluth708 F.Supp.2d
890 id., 09cv-2668 (D.Minn. May 31, 2011), ECF No. 179. The NOV, declaring that the
provision requiring payment of rent to the City violated IGRA, provided the basis for the Band to
seek reconsideration of the Minnesota District Court's decisiamhdraw from the 1994
Contracts while continuing to engage in gamiagd ultimately cause the injury Plaintiff
complains of in this Courtindeed,if there was any doubt that the administratetion at issue
here established the legality of the Band’s actions, both the MinnesitectDCourt and the
Eighth Circuit recognized the NOV aschange in the lawustifying the Band’s actionsSee
City of Duluth 702 F.3d at 1152 (“Here, the distrcourt decided that the NIGC’s determination
that terms of the consent decree violated IGRA wasaage in lawthat required modification of
the decree to eliminate its prospective application from 2011 to 2q@fhasis addedid. at
1153 (“We agree with the district court that a binding adjudication by a fedgraty which
has been tasked with interpreting and enforcing a statute enacted by Congress, searesent
change in lawfor the purposes of Rule 60(b)(8mphasis added{ity of Duluth 830 F.Supp.2d
at 722 (“The Court finds that this change in agency position or interpretation wimsstt
change in the lawthat could warrant relief under Rule 60(b)(5).(8mphasis added)
Accordingly, based on the facts alleged by Plaintiff, the Court concludehéadrinistrative
action at issueauthorizedthe conduct thatllegedly injured Plaintiff which is sufficient to
establish causation

To be sure, as Defendants note, the NOV didnmaridatethe course of action taken by
the Band. Defs! Reply at 3. The Band was free to takeheractiors in response to the NOV,

including ceasing gaming entire(gs it was permitted to do under the contradt). But the

12



crucial fact here is that the NOV established the legality of the coursendtict the Bandid

take But for the NOV, the City would have been entitled to enforcement of theQ@®&4acts

and Consent Decree in the manner determined by the MinnBssitect Court prior to the
NIGC'’s decision.See City of Duluth708 F.Supp.2d 890. Once issued, however, the NOV
provided the Band the legal authority to inflict the injury complained of by Plairaiffd as the

D.C. Circuit has stated[w]hen an agency rder permits a thirgharty to engage in conduct that
allegedly injures a person, the person has satisfied the causation aspect of the atahybig)
Consumer Fed. of Am348 F.3d at 1012.Importantly, the court irConsumer Federation of
Americaused the worghermit meaning that causation does not demand that the agency action
mandatethe allegedly injurious conductd.

In arguing that Plaintiff lacks standing here, Defendants focus primarily on the D.C.
Circuit’'s opinion in Microwave Acquisibn Corp. v.FCC, 145 F.3d 1410 (D.C. Cir. 1998)
However, thatcase is factually distinct from Plaintiff's claim.The case ofMicrowave
Acquisition Corp. involved the FCCs regulatory approvalof the transfer of Qwest
Communicéions from MCI to Souhern Pacific Telecommunications.Id. at 141%12.
Microwave Acquisition Corporation (“MAC”), the appellant, alleged that d ha enforceable
contract with MCI to purchase Qwest, and sought review of the FCC'’s transfevalpprder
for the rival contrat. 1d. The D.C. Circuit agreed with the FG@Qd concludethat MAC lacked
standing because its asserted injdrthe loss of its contractual right to acquire Qweshet
“neither the traceability nor the redressability requirement for starididgat 1412. The court
concluded that “MAC'’s loss of Qwest is . . . attributable not to any action of the Csimmipsit
to MCI's alleged breach of its contract to sell Qwest to MAC. The transfer pragesalild not

have caused the alleged breach which occurred before the transfer application wasdeaed fil

13



would have continued whatever the Commission’s decisitch (emphasis added). Here, by
contrastthere is a greater causal link between the alleged breach and the administrative action a
issue. hdeed,the breach at issue woultbt have continued in the absence of the NOV. As
discussed, the issuance of the NOV represented a legal change which authorized thedBand to
that which it had previously been ordered not to do by the Minnesota District Courtor B f

NOV, the Band would not have been able to asssriccessfuRule 60(b) motion and the City

and the Band would have engaged in Goudered arbitration on the extension term of the
agreement. Accordingly, in the absence of the NOV, the alleged breach of the 1994 Contracts
would have been resolved by the osdef the Minnesota District Courtindeed,Microwave
Acquisition Corp.actually recognized the basis of the Court’s opinion here, noting that the
Commission’s action did ndauthorize the alleged injury’in contrast to other cases where the
D.C. Circuit has found standing. 145 F.3d 1412(citing Tel. & Data Sys., InG.19 F.3d at 47).

The case explicitly recognized the “narrow proposition” applicable here, undehn fumurious

private conduct is fairly traceable to the administrative action contested inithietsat action
authorized the conduct or established its legalitd. (quotingTel. & Data Sys., InG.19 F.3d at

47).

Defendants’remaining arguments for lack of causation are unpersuasive. Defendant
first focuson the fact that the alleged breach of the contract occurred in 2009, two yeags befor
the issuance of the NOV, suggesting that Plaintiff's injury predates the ND@¥%. MTD at 11.

Yet, in light of the judgment of the Minnesota District Court requiring the Band to pay Vdthhe
rent to the city for the initial term of the contract ending in 2@&® City of Duluth2013 WL
5566172at *11, the lost rents from 2009 to 2DIldo not constitute part of Plaintiff's current

injury. Plaintiff has establishechowever,that its remaining injury- the post2011 rents to

14



which it believes it is entitled are causally related to the administrative action at j$euming

the basidor its standing in this Court Next, Defendants argue that the Band’s breach could
have continued regardless of the NIGC’s decision to issue the ND#&fs! MTD at 11.
However, this is plainly untrue. Prior to the igaaae of the NOV, the Minnesotadrict Court
hadrejected the Band’s challenge to the validity of the 1994 Contaactsrdered the City and

the Band to enter into arbitration to set a rate for the extension term of the coBtadCity of
Duluth, 708 F.Supp.2d 890. 09-cv-2668 (D.Minn. May 31, 2011), ECF No. 179The Band

could not have continued in its breach of the 1994 Contracts without running afoul of this court
order.

Defendantsarguments for a lack of redressability are similarly unavailifig. survive a
motion to disniss, a plaintiff ‘must allege facts from which it reasonably could be infénad
absent the [challenged policy], there is a substantial probability that . . . if theaffotnls the
relief requested, the asserted [injury] will be removdddtional Wrestling Coache866 F.3d at
944 (quotingWarth v. Seldin422 U.S. 490, 504 (1975)“A claim is justiciable ‘so long as the
relief sought would constitute a necessary first step on a path that ttmktely lead to relief
fully redressing the injury.” American Petroleum Tankers Parent, LLC v. United St&é3
F.Supp.2d 59, 66 (D.D.C. 2013) (quotihgl. & Data Sys., In¢19 F.3d at 47).

With respect to the relief sought by PlaintifietAdministrative Procedure Act states that
a court “shall. . . hold unlawful and set aside agency action . . . found to be arbitrary, capricious,
an abuse of discretion or not otherwise in accordance with law.” 5 U.S.C. § 706(2){#A)e “[
Supreme Cotirand the D.C. Circuit have held that vacatur is the presumptive remedy for this
type of violation.” In re Polar Bear Endangered Species Act Listing and § 4(d) Rule Litigation

818 F.Supp.2d 214, 238 (D.D.C. 2019ee also Federal Election Comm’n v. #ki524 U.S.

15



11, 25 (1998) (“If a reviewing court agrees that the agency misinterpretddvthé@ will set
aside the agency’s action and remand the cas®nri); Bioscience, Inaz. Thompson269 F.3d
1077, 1084 (D.C. Cir. 2001) (“If an appellant has standing . . . and prevails on its APAitlaim
is entitled to relief under that statute, which normally will be vacatur of thecgigeorder.”)?

Here, a decision by this Court vacating and remanding the NOV to the dd@stitutes
a necessary first step toward redressing Plaintiff's injury. The NOV formedtattis of the
Minnesota DOstrict Court andthe Eighth Circuit's conclusion that Plaintiff was no longer entitled
to payments under the contracity of Duluth 702 F.3d at 1153 (“We agree with the district
court that a binding adjudication by a federal agency, which has been tasked withtingerpre
and enforcing a statute enacted by Congress, represents a change in law for the purpteses of Ru
60(b).”). If the NIGC's decisionas to the NOMs ultimately reversedor withdrawnon remand
from this Court, Plaintiff could once again seek to enforce the 1994 ContRi¢ssOpp’n at 16.
Indeed the Eighth Circuiso much as set out this course for Plaintiff, nothmgthe Cityshould
raise its challenge to the NOV not before Minnesota federal courts, butiratieAPA action
in this Court. See City of Duluth702 F.3d at 1153 (“While the City may question the validity of
the NIGC’s current position, such chaltes are properly made under the Administrative
Procedure Act (APA). The NIGC is not a party to this litigation, and the Citynbamade a
showing that the review process established by Congress in the APA might be cireamvent

here.”)(citations omittel). In light of the Eighth Circuit'snstructions Plaintiff statedn its brief

* Plaintiff also seeks additional relief from this Coimtluding a reversal of the NOV as
well as an order that Defendants take all necessary corrective action to reiesateekisting
legal rights of the City. The Court notes its skepticism regarding its power tohssuelief, as
the APA appears to authorize injunctive relief only for “agency action unlgwifuthheld or
unreasonably delayed.” 5 U.S.C. § 706(1). However, because Plaastillso requested relief
within the power of this Court to grant that would appear to redress its injurypthet@kes no
position at this time whether the Court has the power to grant these other forhefsought
by Plaintiff, as this questiois not currently at issue.
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that if it prevails in this action anddiNOV is ultimately reversed, such a reversil provide a
basis for the City to return to the Miesota District Court and assés own Rule 60(b) motion
to reinstate the Consent Decree and the T8%tracts Pl.’s Opp’n at 16. To be sure, the Court
cannot know whether this motion would ultimately succeed. However, this does not mean
Plaintiff lacks standingAs this Court ha noted; [t]he Plaintiff may not ultimately prevail if the
Court vacates thA&dministrator’'sdecision, but it cannot prevailnless [the Court] do[es] so,’
which is sufficient to satisfy the redressability requirement for constitutietehding.”
Amercan Petroleum Tankers Parent, LLC v. United Sted8 F.Supp.2d 59, §®.D.C. 2013)
(quotingPower Co. of Am., L.P. v. Fed. Energy Regulatory Comg#s F.3d 839, 842 (D.C.
Cir. 2001)).

In arguing for a lack of redressabilitipefendants contend thaten if the NIGC chose
not to issue another NOV on remand, the Band would still have the option to cease gaming
entirely or to renegotiate tregreementsDefs. Reply at 8. Under this view, ithe Band chose
to cease gaming entirely (as it would be entitled to do under the contract), this @Qaurg
would not redress Plaintiff's injury. But this argument ignores the scope of Plaiotdfraed
injury and the details of the Minnesota DistiCourt’s holdings To be sure, the City is seeking
to regain the benefits of the 19@#ntractsprospectively However, the City ialsoseeking the
rent paymentewedunder the 199€ontracts This includes the payments from the time of the
end of he initial term of the contractstil the presentPl.’s Opp’n at 6. The Minnesota District
Court ruled, and the Eighth Circuit affirmed, that the City is not entitled to rent dhéer
extension term due to the change in the law created by the I$@\City of Duluth 702 F.3d at
1152 (“Here, the district court decided that the NIGC’s 2011 determinationettmag of the

consent decree violated IGRA was a change in the law that required modifiddtierdecree to
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eliminate its prospective applicatidrom 2011 to 2036”). Even dt some future datine Band
ceased gaming entirely in response to the withdrawal or reversal of the NOV on rem&ity, the
would still be deprived of thee payments from 2011 until the present. Furthermore, the
withdrawal or reversal of the NOV would provide the City grounds to seek these payments
through a motion for reconsideration in fd@nesota District @urt. In light of this component
of Plaintiff's injury, which would not be affected by any ultimate decisionH®/Band to cease
gaming,the Court concludes that Plaintiff’'s injury ssirely redressable by a favorable ruling
from this Court.
B. Prudential Standing

Yet the Court’s conclusion that Plaintiff has standing under Article Il doesutigt f
resolve Defendantsnotion. “[Clonstitutionalstanding is not the end of the game &hese the
‘question of standingnvolves both constitutional limitations on fedecalurt jurisdiction and
prudental limitations on its exercisé. National Ass'n of Home Builders v. UA&my Corps of
Engineers 417 F.3d 1272, 1278 (D.C. Cir. 2005) (quotBgnnett v. Speab20 U.S.154, 162
(1996). With respect to prudential limits on standing, the Supreme Court has “long held that a
person suing under the APA must satisfy not only Article IlI's standing requiremeut an
additional test: The interest he asserts must be ‘arguably within the zontemsis to be
protected or regulated by tlsatute’ that he says was violatedMatch-E-Be-NashSheWish
Band of Pottawatomi Indians v. PatchdB2 S.Ct. 2199, 221(2012) (quotingAssoc.of Data
Processing Service Organizations, Inc. v. Cag®/ U.S. 150, 153 (1970) Here, Defendants
contendthat Plaintiffs claims fall outside the zone of interesBefs.” MTD at 1319.

In its most recent discussion of the zone of interests test, the Supreme Courteaade ¢

that the requiremens a verylow hurdle for APA plaintiffs. “The prudential standing test . . .
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‘is not meant to be especially demandihg.Patchak 132 S.Ct. at 2210 (quotinGlarke v.
Securities Industry Assm79 U.S. 388, 399 (1987)See also Amador County v. Salgzé40
F.3d 373, 379 (D.C. Cir. 2011) (noting “the-offpeated rule that the zoné&interests test is not
especially demanding.”) (internal citati® and quotation marks omitted) RBCHARD J. PIERCE,

JR., ADMINISTRATIVE LAW TREATISE § 16.9, at 1521 (5th ed. 2010) (“An injured ptdfnhas
standing under the APA unless Congress intended to preclude judicial review at tsteobehe
parties in plaintiff's class.”).In enforcingthis lenient requirement, @urt must“apply the test

in keeping with Congress’ ‘evident intent’ whemacting the APA ‘to make agency action
presumptively reviewabl€. Patchak 132 S.Ctat 2210(quotingClarke, 479 U.S. at 399). “We
do not require any ‘indication of congressional purpose to benefit the Wweubdaintiff.” Id.
(quoting Clarke, 479 US. at 399400). Furthermore, the Court noted that it “ha[s] always
conspicuously included the word ‘arguably’ in the test to indicate that the behafily doubt
goes to the plaintiff.”ld. In general, “[t]he test forecloses suit only when a plaigstifhterests
are so marginally related to or inconsistent with the purposes implicit in the skatuiecannot
reasonably be assumed that Congress intended to permit the klifduotingClarke, 479 U.S.

at 399).

In arguing that Plaintiff lackgrudential standing under the zone ioterests test,
Defendanfocuses on the fact thtte City isnot an entity regulated by the NIGIZ an intended
beneficiary of IGRA. Defs’ MTD at 13-17. Absent these facts, Defendants contend uaker
D.C. Circut precedentHazardous Waste Treatment Council v. Thgngd$ F.2d 918, 9224
(D.C. Cir. 1989)the city must show it is a “suitable challenger” to the NIGC’s implementation
of the sole proprietary interest requirement contained in § 2710(b)(2J9&Js. MTD at 13.

The Court notes that in applying this “suitable challenger” standard, the D.Qit Gas utilized
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exactlythe lenient test for the zone of interests requirement most recently set outSupteene
Court in Patchak For example, ircheduled Airlias Traffic Offices, Inc. v. Departnteaf
Defensethe D.C. Circuit notethat a norregulated party who is not an intended beneficiary of a
provision “may nonetheless have standing if it is a ‘suitable challengedriforce’ the statuté
87 F.3d 1356, 1360 (D.C. Cir. 1996) (quotiRgst Nat'l Bank & Trust Co. v. National Credit
Union Admin, 988 F.2d 1272, 1276 (D.C. Cir. 1993pfter emphasizing that “this ‘tes$ not
meant to be especially demandifigthe D.C. Circuitmade clearjust as the Supreme Court
stated inPatchak that “a wouldbe plaintiff is outside the statute’s ‘zone of interests’ oiilthe
plaintiff's interests are so marginally related to or inconsistent with the purpopésit in the
statute that it cannoeasonably be assumed that Congress intended to permit the ddit.
(quotingClarke, 479 U.S. at 399).

Here, Defendants argue that Plaintiff's interests smemarginally related to or
inconsistent with the purposes implicit IBRA’s sole proprietaryinterest and responsibility
requirementhat the City falls outside the zone of interediefs.” MTD at 17-18. Pursuant to
25 U.S.C. § 2710(b)(2)(A)[tlhe Chairman shall approve any tribal ordinance or resolution
concerning the conduct, or regulatiohClass Il gaming on the Indian lands within the Tribe’s
jurisdiction if such ordinance or resolution provides th@d) . . . the Indian tribe will have the
sole proprietary interest and responsibility for the conduct of any gaming attildgfendars
contend that in seeking vacatur of the NOV and preservatiits obntractual rights under the
1994 Contracts, “[tlhe City has absolutely no interest in the Band being the ‘primaryclaepefi
of the gaming operation or in the Band being the ‘solenmetor.” Rather, the City is interested
in being a joint beneficiary and joint proprietor of the casino.” sD&8TD at 18. Accordingly,

becausats interest is inconsistent with preserving the Band as the “primary beneficiary® of t
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gaming operationthe City’s interest ignconsistent with the purposes of theovision. Id.
Under this view, Defendants contend, @i¢y is not a suitable challenger and should be denied
prudential standing.

Howeverthe Supreme Court rejected a similar argunaggainst prudential standing in
Patchak In that case, é&andowner brought an APA challenge ttee Secretary of Interior’s
decision to acquire a parcel of property neighboring his own “for the purpose of providing land
for Indians” under 25 U.S.C. 8§ 46Fatchak 132 S.Ct. at 2210. Applying the lenient thst
prudential standinget out aboveht Court concluded that the landowner plaintiff fell within the
zone of interests to be protected or regulated by the staliteat 221012. In reaching this
conclusion, the Courejected arguments that this plaintiff lacked prudential standing bebaus
was “not an Indian or tribal official seeking land” or did not “claim an interest inraivg
tribal development.” Id. at 2210 n.7. “The question is not whether 8 465 seeks to benefit
[plaintiff]; everyone can agree it does not. The questiorsiead . . . whether issues of land use
(arguably) fall within § 465’s scopebecause if they do, a neighbor complaining about such use
may sue to enforce the statute’s linfit$d.

So tm here, the relevant issue gt whether the “sole proprietary imest” requirement
in 8 2710(b)(2)(A)was intended to benefit Plaintiffr whether Plaintiff seeks to advance the
Band’s interest. Rather, the question is whether the issues raised by Plaintiff fall within the
scope of the provisionClearly they do. It seems obvious that when considering whether a tribe
“possess|es] the sole proprietary interest in and responsibility for the gaminty actd [is] the
primary beneficiary of that activity25 U.S.C. § 2710(b)(2)(A}that theproprietaryinterests of
another inthe gaming operation(the interest Plaintiff seeks to protect here) isekevant

consideration Indeed revealing the extent to which the interests of the itywithin the scope
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of this provisionthe NOV explicitly considered the exteaft the City’s contractual rights, noting

that the agreements “grant the City of Duluth, Minnesota (the ‘City’) an tulgwoprietary
interest in the Band’'s gaming activity and prevent the Band from possessing the sole
responsibility for the gaming acttyi” Defs’ MTD, Ex. 1 (NIGC Notice of Violation), at 1.
Moreover, the NIGC actually solicited the City’s views on this isgliegt 6, providing further
evidence that the interesésserted by Plaintiff in the protection of its contractual rights are
hardly some marginal issue to tle®le proprietary interest” requirement and M@V issuedfor
violation of thisrequirement In Patchak the Court reached a similar conclusion indfng
prudential standing, noting that “when the Secretary obtains land for Indians under § 465, she
does not do so in a vacuum. Rather, she takes title to properties with ankeasteadirected
toward how tribes will use those lands to support economic development.” 13at2€11.

This consideration of land use as part of the Secretary’s determinatien § 465rovided the
landowner plaintiff inPatchakprudential standing on the basis of his interests relating to land
use. Id. Similarly, here,in making its determination to issue the NOV, the NIGC necessarily
considered thewnershipinterests of other parties in the gaming operation and whether they
were too great to raise concerns under 8§ 2710(b)(2)(A).

In concluding that Rintiff falls within the zone of interests to be protected or regulated
by 8§ 2710(b)(2)(A), the Court is cognizant of the fact that in assessing prudeaidihgt “the
benefit of any doubt goes to the plaintiffPatchak 132 S.Ctat 2210. Here, forthe reasons
discussed, hie Court cannot say thaPlaintiff's “interests are so marginally related to or
inconsistent with the purposes implicit in the statute that it canasbnably be assumed that
Congress intended to permit the suiClarke, 479 U.S. at 399Indeed “[a]s a practical matter

it would be very strange to deny [plaintiff] standing in this case.’] [$tske in opposing the
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[NOV] is intense and obvious. The zeokinterests test weeds out litigants who lack a
sufficient interest inhe controversy . . . Patchak v. Salazar632 F.3d 702, 707 (D.C. Cir.
2011),aff'd sub nomPatchak 132 S.Ct. 2199. Plaintiff is “surely not in that categorng”

For the same reason, Defendants’ fears unfoundedhat a finding of prudential
standingin this casewould create standing to challenge an NIGC NOV day contractual
counterparty of a tribeDefs.” MTD at 19. Plaintiff represents a particular type of contractual
counter-party, onavhose interests were explicitgnd doviously considered and weighed in
reaching the determination to issue the NOV as to the sole proprietary interestneqti
Accordingly, the Court is pointediyot granting prudential standing oy party disadvantaged
by an NOV, because, as the D@rcuit has recognized, “a rule the gave [a plaintiff] standing
merely because it happened to be disadvantaged by a particular agency would destroy the
requirement of prudential standing; any party with constitutional standing could sue.”
Hazardous Waste Treatment Council v. EB&L F.2d 277, 283 (D.C. Cir. 1988).

IV.CONCLUSION

For the foregoing reasons, the CoDENIES Defendants]8] Motion to Dismiss. An

appropriate Order accompanies this Memorandum Opinion.

Dated: Decembet8, 2013

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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