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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ZAHRA DORRIZ,
Plaintiff,

Civil Action No0.13-cv-297(TSC)

DISTRICT OF COLUMBIA,

Defendant.
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MEMORANDUM OPINION

Plaintiff Zahra Dorrizbrings this retaliation action against the District of
ColumbiaDepartment of Transportation pursuantlitde VIl of the Civil Rights Act of
1964 (“Title VII”), 42 U.S.C. 8§ 2000et seg., andthe District of Columbia Human Rights Act
(“DCHRA”"), D.C.CODE § 21401.02et seg. Presently before the court is Defendant’
Motion for Summary Judgment. (ECF No. 24). For the reasons set forth béew, t

court will grant the motion in part and deny the motion in part.

l.SSUMMARY JUDGMENT STANDARD
Summary judgment is appropriate where the record shows there is no genuine issue of
material fact and the movant is entitled to judgment as a matter oFaavR. Civ. P. 56(c)
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)Vaterhousev. D.C., 298 F.3d 989, 991 (D.C.

Cir. 2002). “A party asserting that a fact cannot be or is genuinely disputed must support the
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assertion by . .citing to particular parts of materials in the recand|uding depositions,
documents, . . . affidavits or declarations, stipulations (including those made for purpibsges of
motion only), admissions, interrogatagiswers, or other materidls.Fed.R. Civ. P.

56(c)(1)(A). In determining whether a genuine issue of materialdaists, the court must view
all facts in the light most favorable to thenamoving party. See Adickesv. SH. Kress & Co.,

398 U.S. 144, 157 (1970).

Il. FIRST EEOC CHARGE: DEMOTION CLAIM

A. Facts

Plaintiff, who is Iranian, began her employmeastan engineewith the District
of Columbia Department ofransporation (‘DDOT”) in October 2003 as a Project
Manager. (See Pls. Ex. 25, Dorriz Dep. 35). In that position she supervised one or two
employees. Dorriz Dep. 36). At tle time she was hired, hanmediatesupervisor was
Said Cherifi. (Dorriz Dep. 38)Five years later, she was promoted to Deputy Program
Manager within the Infrastructure Project Management AdministratitViA”)
division of DDOT. (Id. 41). Her immediate supervison the IMPA division wasAli
Shakerj who is also Iranian, and there was another Iranian supervisor, Adeesh, Nafici
at DDOT during this time.(Dorriz Dep. 41; Pls. Ex. 23, Cherifi Dep. 2-33). In her
new position, Dorriz was responsible for design and construction projebils
supervising up to 30 employees. (Dorriz Dép-44).

Sometime later, éerminatedNigerian ceworker, Sylvester Okpaldiled a

discrimination complaint again®DOT alleging that he had been discriminated against
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by Iranian supervisors, includinorriz’s supervisor Shakeri. See Okpala v. D.C., 09
cv-1948RLW (D.D.C.). Okpalaalso allegd thatDorriz received preferentldareatment
from thelraniansupervisors (Id., Compl 1Y 910). Around this same time rumor
circulatedthat thesesupervisors had used their influence to get Dorriz pri@sand
thatshe washavinga sexual relationship with Nafic (Cherifi Dep. 13234, 136).

In the fall of 2009 Michael Jelen (who is Caucasian) conducbBeatriz’s
perfomance evaluation. P(s. Ex. 2, Jelen Aff. { 3; Pls. Ex. 3He rated Dorriz’s
performance at four on a fiveoint scale, but before the evaluation was finalized he
was transfered to another division at DDOdandMaduabuch Udeh, who is Nigerian,
became Dorrizs supervisor. (Jelen Aff § 3; Cherifi Dep. 42).According to Dorriz,
Udeh was friends with Okpal@he Nigerianformerco-worker who filed the
discrimination complaint.(Dorriz Dep. 9899).1

Around this same timdelen became aware that Dorriz's performance evaluation had
been altered and her rating lowered. (Jelenfp#). He responded by complaining about the
matter in an ematb Operations Manager Stephanie Dunbar, who is Afrfsaerican (Jelen
Aff. 1 5; Pls. Exs. 4-9. After failing to receive a satisfactory response, Jelen sent a series of

emailsto Dunbar, some of which were copied to Udelelefd Aff. 1 59; Pls. Ex. 4-5. In

1 Plaintiff's brief stateshat Okapala’s termination “did not sit well with Mr. Udeh (See
Pls.Br. at 2; SOMH] 6;Pls. Ex. 24, Udeh De2). A review of Udeh’s deposition testimony
indicates that Plaintiff's@aunsel’s description is simply misleading. When asked if he was upset
by Okpala’stermination, Mr. Udeh quite plainly responded: “Just like any employee, if they los
their job, you know, | feel for them.” (Udeh Dep. 62is is a far cry from the picture painted
by Dorriz’s counsel. The court notes that the record contains iagtances where counsel for
the Plaintiffcharacterized thevidencan a misleading manner. Plaintiff®gnsel is hereby
admonished to refrain from future mischaracterizatmmfgce sanctias.
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those emailsJelennot only complained about the altered evaluation, but also complained
becausdre had not been consulted prior to the change, and explained his reasons for rating
Dorriz ashe had. (Jelen Aff. 11 5-9; PIs. Exs.}¥4-5

Dorriz also complainedirst to Dunbar, whallegedlydismissed thenatter and instead
asked Dorriz if she knewhereNafici wasnow working. (Dorriz Dep.88-89). When Dorriz
responded that she did not know, Duntapiortedly said “C’mon, how wouldn’t you know? You
guys had [a] relationship.”ld.). Dorriz wasshocked by the responsdd.].

At Dunbar’s direction, Dorriz subsequently discussecrtoncerns abouhe
perfamance evaluatiowith Udeh, who deniethaking the alterations(ld.). Dorriz believes
Udehor Dunbar made the altgrons; shelaims Jelen told her he was unable to access the
online performance evaluatidiorm after he left the department grahly Udeh and Dunbar had
access. (Dorriz De@8-89). Jden testified that he believ&unbar made the alterations or
ordered someone toake them because of what he perceivedwashar’s discriminatory animus
toward Dorriz. Jelen Aff. § 132 Apparently, no-onat DDOT admitted tomaking the
alterations

Subsequently, in January 201rriz spokewith an internal EO counseloralthough
the precise nature of the discussion is not entirely bleeause the record contains conflicting

evidence (SeePls. Ex. 7, DCHRADetermination Letter at p,, #£Is. Br. at 5; Pls. Ex. 10 at p. 2

2 Jelen claims to havaebserved Dunbar “treat Dorriz unfairly and in a discriminatory manner.”
(Jelen Aff. § 11 He also claims to have “personally witnessed Ms. Dunbar regularly mock Ms.
Dorriz’ [sic] aptitude, appearance, and dress to parties including Ms. OgrcizSuperiors,

peers, and direct reports in an attempt to undermine Ms. Dorriz.” (Jelen Aff.  12) ddete

not provide anyurtherdetails about Dunbar’s allegéiiscriminatoryconduct.
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In any event, on January 26, 2010, shortly after the conversation with the EEO cotimselor,
IMPA divisionwas restructured aridorriz claims she was demoted from Deputy Program
Manager to Structural Engineer by her supervisor Udgée Rls. Ex. 8Cherifi Dep 59-61).
Lessthan one month later, on February D8yriz wasinvoluntarilytransferred to the role of
Project Manager for thDistrict of Columbia Street Caréject where she had no supervisory
authority. (Dorriz Dep. 142-43 Dorriz notes thatProject Manager” was the same title she had
previously held when she began her employment wi2lOID five years earlier Moreover,
Dorriz claims theStreet CaProject was underfunded and she was forcedapplyfor her
positionperiodically (Dorriz Dep. 84-85).

In response to these events, February 24, 201@orriz completed an EEO
Intake Questionnaire iwhich she complained about the altepformance evaluation
and her “plann[ed]” demotion(Pls. Ex. 9)3 On the form, @rriz alleged that Dunbar,
Udeh Cherifi and others had engaged in the challehgenduct for discriminatory and
retaliatory reasons(ld.).

Several months later, on April 5, 201Dorriz filed her first EEOC Charge of
Discrimination alleging disparate treatment anetaliation (Pls. Ex. 10) In that
charge, Dorrizonteneédthat Udeh began creatireghostile environment for her

because he had been friends wikpala. (I1d.). Specifically, she complained about the

3 Dorriz’s discussion of her “planned demotion” on the EEO questionisairet entirely clear,
given her allegations that she had already been demAtexhy rate, this apparent inconsistency
is not material to resolution of DDOT’s motion
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demotion,reassignment téemporary dutyandabout Dunbar’'somment regardinghe
alleged relationshipetween Dorriz andormer DDOT employeeNafici. (1d.).

Dorriz remained on the Street CRrojectfor approximately one yeauntil
February 2011when she returnetb the IPMAdivision. (Dorriz Dep. 85, 39).Later,
during the summer of that same yeBrriz unsuccessfully sough promotion and
ultimatelyfiled a secondeEOC Chargeon March 1, 2012 over th&ailed promotion.

(See PlIs. Ex. 1; ECFNo. 39, Notice T #.*

B. Analysis

Although Plaintiff alleged in Count | of her complaint that the demotion was
retaliatory,DDOT does notseek summary judgment fone demotionclaim. (See ECF
No. 7, Amend. Compl T 51)Consequently, Plaintiff contends the court should deny
summary judgment othis claim.® In its reply, DDOT argues that Plaintiff’s demotion
claimis not properly before this coubtecausdlaintiff raisedthe claimin herfirst
EEOC (harge,but did not raiset in the second EEOCHarge, which is the subject of
this suit

In the absence of a responsebgrriz, the court issued Blinute Orderon
September 16, 2015 directing Dortiz file a Notice with tle court identifying which

EEOC (hargds) formedthe basis of the present lawsuit. In response, Plaintiff

4 The courtaddresseshe promotion claims more fullyn Section Iil

® In addition to the demotion claim, DDOT did not seek summary judgment on the claim
surrounding the altered performance evaluatiBlaintiff did not raise the issue of th#ered
performance evaluation her response to DDOT’s motion.
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indicated that the second chargleted March 1, 2012s theonly charge at issue.
(ECF No. 39, Notice | 4)Because thdMarch1, 2012 chargeloes not contain any
allegationsregardingthe demotion or thallegedly altered performance evaluation
those claims are ngiroperlybefore this court. Accordingly, the court will grant

summary judgment on any claims relating to thevents.

1. SECOND EEOC CHARGE: PREFORMANCE APPRAISAL,
MICROMANANGING AND PROMOTION CLAIMS

A. The Evidence

UponDorriz's transferback tothe IPMA division, in February 20@, Program
Manage Paul Hoffman became her immediate supervufsg¢Bee Dorriz Dep. 85, 39
Pls. Ex. 21, Khalid Dep. 105)Hoffman’s supervisowas Muhammed Khalid.(See
Defs. Ex. 6,Khalid Dep.102-3).

After the transferDorriz applied for a promotion to the position Bfogram
Manager’ The job descriptiospecifiedthat there were three vacancies and one of the
“Conditions of Employment” washat each successful applicdfm]ust possess and
maintain current licensure as a professional engineer. . . . Profes&ingineer

License required (Pls. Ex. 1 at pp. 1, 3).

® The parties do not identify Mr. Hoffman'’s race.

” While the job description lists the job title as “Supervisory Civil Engineer,” thipalo not
dispute that Dorriz applied for the job and the position would have been a prom&er.s(
Ex. 1).

Page7 of 23



Dorriz was rankedhighly qualified’ for the position, along with elevesther
candidatesincludingthe successful candidatedtendy Gagnier, Dawit Mulunelrand
Faisal Hameed (Pls. Ex. 1]. Dorriz appears to believehatthe deck was stacked
againg her from the very beginningf the interview processFirst, Dorriz claims Dunbar
intentionally schedeld Dorriz’s interview fodayswhenshe was not scheduled to be in the
office. (Dorriz Dep. 71). Next, Dorriz points out that two of the three intervievzdrsrifi and
Dunbar,had been named in Dorriz’s prior EEO complaintSee(Khalid Dep. 54,PIs.
Exs. 9-10). Thethird person on the interview pandhalid, was her uppeflevel
supervisor. (Khalid Dep. 54, 234).

The panéconducted Dorriz’s interview on or aroudigust10, 2011. (Pls. Ex.
22, Dunbar Dep. 94 In his affidavit, Cherifi stated he was not aware Dorriz had
previously filed an EEO complaint against DDOT a¢ time of the interview. Rls. EX.
17, Cherifi Aff. I 8). He latercontradicted this statemerduring hisdeposition when
hetestifiedthatDunbarhad mentionedorriz’s EEO complaint to him thgear before
the interview (Cherifi Dep. 3536, 68). In Cherifi's view, bcause oDorriz’s prior
EEO omplaint,Dunbar’s presence on the panel constituted a confliottefest.
(Cherifi Dep. 68. Indeed, according to Cherifi, Dunbapparentlyrecognized this
conflict andexplained prior to the interview that shegendedto recuse herself from
“being part of the scoring.’(Cherifi Dep. 68).

With respect to the potential conflict of interest posedbyservice on the
interview panelDunbar testifiedhat she “hado reason not to sit on the panel.”

(Dunbar Dep. 80). When askedypothetially, whether she would selepersons to
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serve on annterview panelthat had beethe subject of allegations by one of the
applicans, she responded

A. Probably not.

Q. And why not?

A. Well, it depends on - | don’t’ know. | don’t know. | don’t know.

Q. Do youbelieve that it was a conflict of interest for you to sit on Ms. Dorriz’s
interview panel?

A. Knowing what | know now, yes. But thengn
(Dunbar Dep. 80).

When asked whether she had been aware of DorlEE® complaint at the time
of the interview,Dunbars testimony istroublingwhen considered along with other
evidence in the recordlnitially, Dunbar appe&dto indicatethatshe wasndeedaware
of thediscriminationchargeat the time of the interviewIn an affidavit datedJune 21,
2010 thatspecifically discusse®orriz’s discriminationallegations Dunbar statedhat
“I did not make the statement thsdtealleged in her Charge of Discriminatidn
(Dunbar Aff. § 5. Dorriz points out that this statement indicates Dunbar was aware of
the EED complaints at the time of the interview because2®®0affidavit was
preparedorior to the201linterview. In contrast,during herdepositior—taken after
this lawsuit was filed-Dunbartestified it“is possible. . . .I could have beenaware of
Dorriz’s charge at the time of the interviewDunbar Dep. 79). Whenquestiored about
the apparent conflidbetween the deposition and the affidabynbarindicated she had

not drafted the affidavit and, therefore, she did not understand the stat@ntleat
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affidavit regardingthe discrimination charge(Dunbar Dep. 779). Yet,Dunbar
admits she read and sign#te affidavit under oath.1d.).

According to Dorriz, not only was Dunbar’s presence on the panel problematic,
but Cherifi’'s presence waess well. Cherifi, however,testified that halid not believe
his presence on the interview pareinstituted a conflict because baimedthat at the
time of the interview, he was not aware had been named in Dorrizxsior
discrimination complaints (Cherifi Dep. 98). He claims that if he had knowDorriz
had named him in a prior complaint, he would hageused himself.(1d.).

While there is no indication that Khalid wasimed in the EEO complaints
Dorriz made prior to the interviewwhere appea to beconflicting evidence about
whether he was aware tie complaintsat the time of the interviewln his affidavit,
Khalid explicitly stated he was not awaoé Dorriz’s EEO complaint against DDOT at
the time of the interview. (Khalid Aff.  8)Yet, in his deposition, he subsequently
appears tadmit he wasaware of at least ongrior EEO complaint Dorriz had made.
(Khalid Dep. 2428).8

Dorriz claims thatduring her interviewthe panel askedherwhat she considered
irrelevantquestionssuch as'you look like you are nervous and tired.Ddrriz Dep.
137, 69). Shealso alleges that Khalid repeatedly cut her off when she attempted to

answer questions. (Dorriz Dep. 69).

8 Despite testimony to the contrary, even in its reply liBOT continues to assert that
there is no evidence Khalid or Cherifi knew about DorriZEEO complaints at the time
of the interview. AmendedReply Br. at 10).
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Notwithstanding Dunbar’sllegedstatement that sh@ould notbe “part of the
scoring,” $1e dd have some involvementEach pankst had a form that listed
interview questions androvidedspace to write notes after each questi@unbar
admits that a Cherfi’s form for Dorriz, Dunbar wrote in th@umerical scorefor each
guestionin the left margimmndshe wrotethe totalscore in the upper right hand corner.
(Dunbar Dep. 5&9). Dunbar’ssame notations appear on Khalid’s fornted Pls. Exs.
12-13; see Defs. Ex. 6 Khalid Dep. 10709). Moreover,Khalid testified thatthe “right
way to do it” would have been for him to write the numbers himself, but the nurahers
his score sheatere“very closely relatetito the numberfiewould have given had he
done the scoring himselftKhalid Dep.113).

Dunbars involvemert in the scoring did not stop there. Althoughetestified
that she played no role in determining who was seled¢tedrecordalsocontains an
interview formfor Dorriz that lists Dunbar’'s name as the interviewer. (Pls. Ex. 14
Dunbar Dep. 40, 54 Onthatform, Dunbar wrote notes after each question &ike,
theformscompleted by the other panelisBBunbar’s form containscores listed inhe
left column for eaclguestionand a total scorbsted in the upper right hand corner.
(See Pls. Ex. 14).Dorriz points outhatthe scores of the three interviewers were the
same or whin one point of each othe€herifi rated Dorriz 54 and botkhalid and
Dunbar rated Dorriz 53. Sge Pls. Exs. 1214). Dunbar, however, denigaodifying the
actual scoreprovided bythe other interviewers. (Dunbar Dep. 62).

Dorriz alleges that imddition tonot selecting hefor the Program Manager

position,DDOT officials also retaliatecagainsther by micromanaging hevork.
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Specifically,shealleges thashe supersged few if any employees, she wast invited
to meetings, and her involvement in projects was minimizé&brriz Dep. 14245).
Dorriz also claims thaHoffman, her immediate supervisptold her that Khalid had
ordered Hoffman to lower Dorriz’gerformanceevaluation because she was suing

DDOT. (Dorriz Dep. 147.

B. Analysis

To establish grima faciecase for retaliation in violation of Title VII, 42 U.S.C.
§ 2000e3(a),? a plaintiff must present evidence that: (1) she engaged in activitycpedtby
Title VII; (2) the employer took a “materially adverse” employment actiomagaer; and (3)
the adverse action was causally related to the exercise of her'figbaster v. Shah, 606 F.3d
809, 817-18 (D.C. Cir. 2010}olcomb v. Powell, 433 F.3d 889, 901-2 (D.C. Cir. 2006)

(citations omitted).

® “The legal standarébr discrimination under the DCHRA is substantively sheneas under
Title VII.” Dickerson v. SecTek, Inc., 238 F. Supp. 2d 66, 73, 84 (D.D.C. 2002) (alterations
omitted) (citingKnight v. Georgetown Univ., 725 A.2d 472, 478 n. 5 (D.C. 1999Daka v.
Breiner, 711 A.2d 86, 92 (D.C. 1998).

10 DDOT contends that Dorriz cannot meet the causation requirevitnespect to her
promotionclaim because she has no circumstantial evidence linking her protected activity with
the alleged retaliatory conduct, other than the factitbahonselectionoccurred sometime after
her protected activity. Noting that sixteen months passed between Dorriz’ WDEEO

charge and her August 2011 interview, DDOT argues that she fails to éstabioral

proximity and, therefore, fails to establish causation.

DDOT’s temporal proximityargument is unpersuasive because Dorriz alleges ongoing
retalation in the form of demotions and reduced work responsibility that allegedigcsteet!
before she filed the April 2010 charge and continued through the time she filed the present
lawsuit (See Amend. Compl. § 44; Dorriz Dep. 142-43).
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DDOT raises three arguments in support of its motion for summary judgment on
the claims associated with Dorriz’s second EEOC Charge, in whielalddged that
DDOT retaliated against her when it failemlselect her for the promotion and when it
micromanaged her workFirst, DDOT argueshatDorriz has not established a prima
facie case for discrimination becaude alleged retaliatory conduct did not deter her
from engaging in protected activitySecond, the agencpntendghatDorriz has no
evidence to support her allegations that Khalid, who was not her direct sspewas
behind thealleged micromanaging and lowered performance appraBBIOT argues
that even if she did haveuch evidencethe challenged condudid not constitute
“materially adverse employment actisnFinally, DDOT assertghat Dorriz cannot
overcome the agency’s legitimate ndiscriminatory reasons for failing to select her

for theProgram Manager position

1. Advere Employment &tion Arguments

DDOT first argues thaborriz hasnot presented evidence that she sufferegl an
adverseaction as a reult of the alleged retaliation

A plaintiff must demonstrate that the alleged adverse employment action
“might well havedissuade@ reasonable worker from making or supporting

a charge of discriminatiohBurlington N. & Santa FeRy. Co. v. White, 548

U.S. 53, 68 (2006) (internal quotation marks and citations omittedpe,
because Plaintiff twice testified that she wontd have been dissuaded by

any of the conduct she alleges, (Dorriz Tr. 132t60139:3- 140:3; SOF

1 2), she cannot demonstrate that she suffered any adverse retaliatory action.

(Defs. Br. at p. 5).DDOT’s argument is disingenuous.
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In Burlington North & Sante Fe Railway Company v. White, 548 U.S. 53, 57
(2006),the case upon which DDOT relies, the Supreme Court was faced with the
guestion of “how harmful . . . adverse actions” must be in order to fall within yeesc
of Title VII's anti-retaliation provision. Faced with a split among the Circuitise Supreme
Court held thaTitle VII's anti-retaliation provision “covers those (and only those) employer
actions thatvould have been materially advetsea reasonable employee or job applicamel”
at57, 59-60. In other words,aintiff bringing a Title VIl retaliatiorclaim “must show that a

reasonable employee would hdeand the challenged actionateriallyadverse, which in this

context meang well might havedissuade@ reasonable workérom making or supporting a

charge of discrimination.’ld. at68 (citations and internal quotations omittéehphasis added)
In adopting this approach, the Court notieatt“[t|he antiretaliationprovision seeks to prevent
employer interference with unfettered access to Title VII's remedial meamsini$ does so by

prohibiting employer actiorthat are likely to deterictims of discrimination from complaining

to the EEOC, the courts, and themployers.” 1d. at 68 (citations and internal quotations
omitted)(emphasis added).

Thus, theBurlington North standard simply looks at whetheremsonable persamder
the circumstancesould likely have been deterred from engaging in protectediggtiot
whether that person was actually deterred from doing so. Accordinglypisensical to atg,
as DDOT essentiallgoes that an employewho is deterred from engaging in protected activity
has a remedy, but an undeterred employedlikeiz is left in the lurch DDOT, apparently

realizing its argument was illogigakfrained fromchampioningthis argumentn its reply brief

Pagel4 of 23



(See ECF No. 38Amended Repl Br. at 78).1! Instead, the agency changemlirse and argued
thatanylowered performancevaluation omicromanaging in this cagkd notconstitute
“material” adverse employment actiong/ith respect to the lowered performance evaluation,
DDOT points out that ithe District of Columbia Circuitalowered performance evaluation is
“materially adverse” iit negatively impacts the plaintiff'gosition, grade level, salary or
promotion oppadunities.” (DefsAmended Reply at 12). Indeed, p&&it-lington casesn this
Circuit have repeatedly rejected retaliation claims centered around performanceaanstioait
werenot attached to some type“objectively tangible harm."See, e.g., Wiley v. Glassman, 511
F.3d 151, 161 (D.C. Cir. 2007) (plaintiff radio announcer failed to produce evidénce
“objectively tangible harm” where employer reduceddreair time from 17 minutes to 13
minutes);Taylor v. Solis, 571 F.3d 1313, 1321 (D.C. 2009) (finding that an evaluation which
was lowered from “outstanding” to “excellent” was not materially adverseubegaaintiff's
“bare, conclusory allegation that she was denied promotional and bonus opportunities . . . d[id]
not discharge her burden to show the evaluations \aéteeche to financial harms’) (citations
omitted);Baloch v. Kempthorne, 550 F.3d 1191, 1199 (D.C. Cir. 20@8Baloch did not produce
evidence showing that the 2003 negative performance evaluation could affect s pgsatie

level, salary, or promotion opportunitiggcitations omitted).

1 DDOT also appears to have abandoned its argumenDtharz hasnot producedvidence of
retaliation byKhalid. In itsopening brief, DDOT argued that it was undisputed that Khalid was
not Dorriz’s firstline supervisor and, therefore, he could not have micromanaged her. (Defs. Br.
at pp. 78). Similarly, the agencgrgued that Khalid never evaluated Dorriz because his role was
to review Hoffman’s evaluation.ld,). The agency did not address this argument agais in i

reply brief— and rightly so. ferewas nothing about beirigorriz’s uppertevd managethat

would have precluded Khalid froparticipating in or influencing the aduct about which she
complains. $ee Defs. Ex. 6, Khalid Dep. 103}.
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Here Dorrizdoes notllege thashe sufferedangible harmas a consequence of the
performance evaluation allegedly lowered by Hoffman at Khalid’s directioeed, she failed
to make any substantive arguments on this is3tés case isthereforg unlike Porter v. Shah,
606 F.3d 809, 818 (D.C. Cir. 201®here theplaintiff's supervisor placed a written interim
evaluation of unacceptable performanctelaintiff's personnel filein violation ofcompany
policy, and thereby subjected plaintiéfremoval, reduction in grade, withholding of pay
increases anckassignmentAccordingly, on the present recotte court finds thaborriz’s
lowered performancevaluation under Hoffman and Khalid did not constitute a “nedteri
adverse” employment actiohus, she has not made oytrama fage for discriminationon this
claim.

Despite the court’éinding, at this juncturddDOT is not entitledo summary judgment
on this issue becaudiee agencylid not raise tis argument in itprimary briefand generally
courtsdecline to consider arguments raised for the first tingergplybrief. See Am. Wildlands
v. Kempthorne, 530 F.3d 991, 1001 (D.Cir. 2008) (“We need not consider this argument
because plaintiffs... raised it for the first time in their rep[rief].”) (citationsomitted).
Applying this ruleis particularly appropriate here because DDOT made the issue of whether
Dorriz satisfied the “adverse employment” action requirement an essentiaf pgappening
brief. Thus,the court willhold in abeyace its rulingon this issue andllow Dorriz an
opportunity to respond.

DDOT argues that,sawith the lowered performance evaluation issin,
micromanaging byporriz's supervisorsvas not actionableAccording to DDOT, Dorriz’s

allegations are vague and constitute unsubstantiated opinion evid®DCH. also argues that

Pagel6 of 23



Dorriz’s complaints are simply thesult of hurt feelings and wagslace frustrations thato not
constitute “materially” adverse employment actio(i3efs. Amended. Reply at 145).

DDOT’s argument is without merit because Dorriz’s testimony is not vagukshe does
far more than complaiabout mere wonidace frustrationsDorriz specificallytestified that
upon her return tche IPMA division, she supervised at most one or énmployees (Dorriz
Dep. 143-44). Moreover, such supervision merely involved approving the employees’
timesheets, rather than giving them work assignments. (Dorriz De@443orriz alsalaims
she was pushed aside and relivédlbof decisionmaking involvementandwasnot invited to
participatein “important” meetingssuch aghose involving the selection process for consultants.
(Dorriz Dep. 144-45). Shalleges that écause of these actiomgt only hashe been
“prevent[ed] from . . advancing in [her] caregrbut she has alsbeen pushed “back maybe 20
years.” (Dorriz Dep. 145).She attributes this retaliatory conduct to “DDOT management,”
including“Khalid and Hoffman]| thechief engineer.” Qorriz Dep. 144-45).Dorriz’s testimony
regarding thections of her managers and the loss of her supervisory dusiefiicient to meet
the“materiality’ standard. As the D.C.ifCuit has recognizedreassignment with significadly
different responsibilities . .generally indicates an adverse actioRdrkkio v. Powell, 306 F.3d
1127, 1131 (D.C. Cir. 200Z¢itation omitted)Bridgeforth v. Jewell, 721 F.3d 661, 663 (D.C.
Cir. 2013). Likewise, exclusion from important meetsxan constitut@ materidly adverse
employment actionSee Allen v. Napolitano, 774 F. Supp. 2d 186, 199-200 (D.D.C. 2011).

In sum, DDOT’s argument that there is no genuine issue of material fact witt tega
whether Dorriz suffered an adverse enyph@nt action is unavailingvith the exception of the

argument thathe loweredperformance evaluation wast sufficiently material to be actionable.
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The court will reserve its ruling on that issue alanerder toallow Plaintiff to file a swreply

brief. Defendant’s motion will be denied on Diats micromanaginglaim.

2. Promotion Claim

DDOT arguesthatit is entitled to summary judgment on Dorriz’s promotion
claim because she cannot overcome the agemyfered reasontor her non
selection. DDOT offers Cherifi’s affidavit, in which he stated that Dordi not have
the skillsor experience to excel in thmsition and that her responses to interview
guestions merited low score¢Cherifi Aff. 1 56). Cherifi also statedhatDDOT
determnedthe successful candidates weradre qualified. (Cheifi Aff. § 6).
Similarly, Khalid statedn his affidavitthat Dorriz performed poorly during the
interview and DDOT determined the successful candidates weoe€’ qualified.
(Khalid Aff. 1 57).

In a Title VII action, once an
employerasserts a legitimate, nondiscriminatory reason for an adverse employment
action, the district court must conduct one central inquiry in considering an
employer’s motion for summary judgment or judgment as a matter of law: whether
the plaintiff produced dticient evidence for a reasonable jury to find that the
employer’'s asserted nafiscriminatory reason was [mere pretext torawful
discrimination]

Adeyemi v. D.C., 525 F.3d 1222, 1226 (D.C. Cir. 208ixation omitted)see Primasv. D.C.,

719 F.3d 693, 697 (D.C. Cir. 2013pufficient evidence of unlawful discrimination can include

“evidence the plaintiff prgents to attack the employgproffered explanation for its actighs

including “changes and inconsistencies in the stated reasorefaivierse action [grthe
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employers failure to follow established prahgres or criteria.”"Evans v. Sebelius, 716 F.3d 617,
620 (D.C. Cir. 2013)qjtatiors and internal quotations omitted).

Here as described abov®orriz hasadducedample evidencéhat DDOT failed
to follow “established criteria,” as well as evidence regarding “changes and
inconsistences” in DDOT’s reasons for her rs@lection. See Sebelius, 716 F.3d at 620.
Most significantly,despite the statements in Cherifi and Khalid’'s affidavits, Ddneg
producedevidence thaHameed the selected candidate, was not the “most” qualified
Even though the job descriptiapecifiedthat successfuhpplicants’{m]ust possess and
maintain currenticensure as arofessional engineer . . Rofessional Engineer
License required DDOT does not dispute th&tameedhad nosuch licenseandonly
eight years oprofessionakexperience (See Dorriz Dep. 7273, 174 Khalid Dep. 157;
Pls. Ex. 1 at pp.-38). In contrastDorriz testified that she does havefessional
engineeing license and hathirty-two years of experience(Dorriz Dep. 7273).

Perhaps realizing the problem this evidepcesentsDDOT has now taken a
different approach. Specificallyn its brief DDOT now defends its hiring decision by
asserting that the three selectees wemeéduely qualified for the position. (Defs. Br.
at p. 7). During his deposition, Khalid attempteéd explainDDOT's deviationfrom the
job description requirements. Nén askedvhat madeHameed'stand out as an
applicant” Khalid testified that:

One of those three positions was really a person who would be the

DDOT’s NEPA, National Environmental Protection [sic] Act expert,

which is a critical positionas is [sic]required bylegislation that

every stateDDOT has a person who would clear the NEPA
documentations for the city or the state.

Pagel9 of 23



That is a- - that is acore functionthathas to be done. And
Dr. Faisal Hameed has is an industry expert in that act, and he has
actually developed manuals and standards for the District of
Columbia or the DDOT. And he is a national expert. He not only
does it for us, but he also presents his expertise in this area.

So as | mentionedyne of those positions required it was

for that office, it would be the coordinator for the environment

documentations, and he stood out from all of our applicants in that

area. He would just just— he was just absolutely the right fit for

that position.

And that position was not a hardcaegineeringit was more

of an environmental reviews and coordination. Of course there’s

some engineering element is [sic] there, but that position does not

require actually review and approve designs. So therefore, he just

was— was the betscandidateor that particulaposition.

(Khalid Dep. 160-61).

Khalid’s testimonyis undermined by the testimony of his fellow panelist
Cherifi. DespiteKhalid’s testimony that the position did not really require an engineering
license, Cheriftestified that he did not know if the successful applicants for the position had
professional egineeringliicenses, but he would not have recommended hiring an applicant for

the position who did not have suahicensée‘[b]ecause it's mandatory.” (CharDep. 108)

(emphasis added).

In light of this evidence —from DDOT’s own witnesses and documentgasanable
jury could findthatthe agency’slecision to ignore thengineerindicense requirement was a
pretext for retaliatioragainst Dorriz, espedig where, as here, the employer instead claiftey
the factto have reliesn specialized skills that were ratenmentioned in the job description.
See Gaworski v. ITT Commercial Finance Corp., 17 F.3d 1104, 1109 (8th Cir. 1994¢#sonable

minds could find evidence of pretext where company claimed that the younger emploge
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essentially replaced plaintiff, was more valuable to the company bduausemputer skills

were “critical,” butplaintiff demonstratednter alia, thatthe need for computer skills was not
mentoned in the new job description and the personnel director had never been informed of this
need).

Not onlyhasDorriz producecevidence that DDOT changed jtsstification for the hiring
decisionand that the agew failed tofollow its published hiring criterisshealso points t@
substantial amount of additional circumstangi@idencehatDDOT'’s reasons for her non-
selection may have been pretextu@pecifically, Dorriz points to{1) conflicting evidence laout
the extent to which the panelists knew of Dorriz’s prior EEO compglaithe timef her
interview, (2) the apparent conflict of interest created by Dunbar’s presence on the panel, given
the allegation®orriz had made against her in firgor EEO complaints(3) Dunbar’s
involvement in the scoring of Dorriz, despite testimony that Dunbar had plealgefdain from
becoming involvedand(4) the similarities in thgpanelists’ scores for Dorri2/iewing this
recordin its entirety areasonable fadinder couldinfer something “fishy’about the selection
process for the Program Manager position Dorriz unsuccessfully sdbegfsalazar v.

Washington Metro. Transit Auth., 401 F.3d 504, 509 (D.C. Cir. 2005)ufy could infer
something ‘fshy” from selection process wher@ter alia, there were questions about the

composition of the interview panel and the weight attributed to scoring the apglicant

[1l1. DCHRA CLAIMS
Finally, DDOT argueghatDorriz’s DCHRA claims are not properly before this

court because she electedadministrative remedydfore theDistrict of Cdumbia
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Office of Human Right§DCOHR). “[T]o preserve the right to bring thensa action in
court, withdrawal of an administrative complainashoccur prior to the DCOHR'’s dispositidn
Adamsv. D.C., 793 F. Supp. 2d 392, 392.D.C. 2011 ) alterations omitted and internal
guotations omitted)c{ting Anderson v. U.S. Safe Deposit Co., 552 A.2d 859, 860 (D.C. 1989).
In other words, Dorriz cannot bringhDCHRA claims in this court unless “sivghdr[ejw her
administrative complaint prior to receiving a notice of a probable cause deéoni Adams,
793 F. Supp. 2d at 397

Consistent with this argument, in its statement of undisputed facts, DDOT
alleged thathe DCOHRIissued d&no probable causedeterminatioron Dorriz’s
administrative complainbefore she brought this sui{Defs. SOF { 7).Plaintiff failed
to respond tdDDOT'’s factual assertion in heesponsenor did she address DDOT'’s
argument. Therefore the courtwill treat the matter as concedadd grant summary
judgment onthe DCHRA claimsasserted in Count Il of the Amended Complaiee
LCvVR 7(b) McGinnisv. D.C., 65 F. Supp. 3d 203, 224 (D.D.C. 2014eyis v. United Sates,

Civ. A. No. 90-0991, 1990 WL 179930, at * 2 (D.D.C. Oct. 29, 1990).

V. CONCLUSION
For the reasons set forth above, the court will grant DDOT’s motiosdormary
judgment with respedb the claims raised irDorriz’s first EEOC (harge. The court
will hold in abeyance a ruling on Dorriz’s retaliation claim over the penénce

evaluation lowered byHoffmanat the direction of Khalid. The court will grant summary
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judgment on Count Il of the complaint which asserts retaliation claims threleCHRA.

Date: September 30, 2015

rmv?w 5: 64%7%4«4@

TANYA S. CHUTKAN
United States District Judge
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