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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHANNON MARIE SMITH, et al.,

Plaintiffs,
V. Civil Action No. 13-420 (JEB)

KAYA HENDERSON, Chancéllor of the
District of Columbia Public Schools, et al.,

Defendants.

MEMORANDUM OPINION

The public-education landscape in the District of Columbia has changed. The advent of
public charter schools, coupled with demographic shifts, has resuketstantiallydecreased
enrollment in certain neighborhoodser the lastifteen years In responsehe District of
Columbia Public Schools has promulgated its Consolidation and Reorganization Plan, which
closedfifteen underutilized schoolsyeassigs those students, and reallocates the savings to other
schools -all in an dfort to maximize resources and improve education citywidkintiffs—
guardians of children who attend closing schools and Advisory Neighborhood Commission
members whosdistrictsallegedlycomprise such schools — have brought this slaitpning that
the closures violate a host of constitutional, federal, and state proviSibegassert, in essence,
that the closures discriminate against poor, minority, and disabled students aedacted
without sufficient ANC input. Hoping to block the implemation of the Plan, Plaintifisow
ask this Court for a preliminary injunction.

Few topics, understandably, incite our passions more than the education of our children.

Toss into the mix the future of neighborhood institutions, whose familiarity and history
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resonate deeply, and quite a volatile brew emergies.thus hardly syrising thatassorted
consttuenciesmaypossessariedopinions on the wisdorand necessitgf the Plan and Schools
Chancellor Kaya Henderson'’s strategy. Yet every adverse policy dedmsmot yield a
constitutional claim.In this casethere is neevidence whatsoever of any intent to discriminate
on the part of Defendants, who are actually transferring children out of weakersegoegated,
and under-enrolled school$he remedy Plaintiffs seeki.e., to remain in such schoolsseems
curious, given that these are the conditions most people typically endeavage.ebtany
event, a Plaintiffs have no likelihood of ultimate success on the merits ofghgithey cannot
prevail in thisMotion here.
l. Background

While the partiegjuarrelabout the legal analysithe underlyingacts here are essentially
uncontested.

A. Factual Background

The District of Columbia Public Schools runs istrict’s traditional,local public-
school systemSeeD.C. Code 88 38-171 to -172As Chancelloy Kaya Hendersoacts as
DCPS’s chief executive officeiSeeD.C. Code § 38-174(a). Not all D.C. public schools fall
within DCPS’ssphere, however. In 1996, Congress authorized the operattbartér schools
in the District which exist agpublic schools outside @CPScontrol. SeeDistrict of Columbia
School Reform Act of 1995, Pub. L. No. 104-134, 110 Stat. 1321-107 (1886)e then
childrenin many parts of the citigave flockedo chartes; indeed, more than half of public-
school students in Wards 1, 5, and 7 and more than a third in Wards 4, 6, andt&ndw
public charter schools instead of DCPS scho8keOpp., Exh. B (Office of ChancelloDCPS

DCPS Proposed Consolidations and Reorganization: Better Schools for All S{ti@eopmed




Consolidation Plah (Nov. 15, 2012)) at 8By contrast, only 14% of students in Ward 2 attend

charters, and n@/ard 3student des Seeid. Thenumber of schoo&ge children halskewise
fallenacross the cityalthough -again— unevenly While the population of schoage children
in the last ten yeatsas decreasdul at least 1500 children in each of Wards 1, 4, 5, 6, 7, and 8
(including nearly 400n Ward §, Ward 2 has lost only 7&hildren and Ward Jhas actually
gained 272 children durg that time Seeid. at 7. As a resultmanyDCPSschools are only
partally full —particularly in certain parts of the city

Responding to these demographic shifts and after obtaining recommentitativas
educational consulting comparsgeOpp., Exh. A (Memorandum from Educ. Res. Strategies to
Chancellor Henderson (Aug. 17, 2012)), in November 2012, Chancellor Henderson proposed
closing twenty undeenrolledDCPS schools ovehe next two yearsSeeProposed

Consolidation Plan at 16. Mast those slated for closure used less than half of their buildings’

capacitiesand five schools had buildingfilization rates under 25%Seeid. at 17-22. DCPS
explained that closing these under-enrolled schools would decrease ovelibeaag achools

to spend less per pupithile putting more students in modern facilities and giving more students
access to programs and staff that can be justified only for large sdheoéhyimprovingthe

overall quality of educationSeeid. at 1614. Plaintiffs question whether the closings will
actually bring down spending, pointing out that similar benefits projected from DIGR\8es in
2008 never materializedseeReply at 3& n.4 (citing Exh. F (Yolanda Branche, D.C. Auditor,

Audit of the Closure and Consolidation of 23 Public Schools (Sept. 6, 2012))). Fourteen of the

twentyschools proposefbr closurewere in Wards 5, 7, and 8, plus two schaashin Wards

2, 4, and 6.SeeProposed Consolidation Plan at 16. The proposal suggested no changes in

Wards lor 3. Seeid. at 23 (buildingatilization rate is74% in Ward 1 and 109% in Wardl 3



To promote its proposal am@dthercommunity feedback)CPStook its show on the
road The City Council held two hearings on the closu®seOpp., Exh. D Qffice of

ChancellorDCPS Better Schools for All Students: DCPS’ Consolidation and Reorganization

Plan(“FEinal Consolidation Pldh (Jan. 2013)at 2. DCPSitself convened meetings throughout

the city, includingour wardbased public meetgsthat drew780 participantsSeeid. In
addition,DCPS emailed ANC Commissionemsith schoolsslated for closuren their districts,
along withsomeof the incomingANC Commissionerglect to ask for reactionsSeeDefs.
Notice of Correction & Clarification, Exh. A (Decl. of Shanita Burney, Exh. ing-from
Josephine Robinson, DCPS, to ANC Commissioners (Nov. 13, 20IX}).S also sent a
summaryof the proposal home in the backpack of every child attending a school on the closure
list. See Opp., Exh. C (Decl. of Peter Weber), T 7.

This desire for community input was no charade. On the contrarjeddback yieldd
real changes in DCPS'’s finaldR, released January 17, 2013. Five schools progosebbsure
will now remainopen:two in Ward 2, one in Ward 7, and two in Ward 8eeFinal

Consolidation Plaat 45. At five other schools, moreovassignmentfor the departing

students changedseeid. In choosing schools to receive the students, DCPS particularly
focused on “safetyral walkability.” Id. at 7.DCPSestimated thasavings from the revised
proposal would total $8.5 millionggid. —an estimate that Plaintiffs, of course, contesthich
sum would then be plowed back into schools throughout the $dgid. at 6.

All fifteen schoolson thefinal closurelist lie east of Rock Creek Parkhéstorical
dividing linewithin the city. Eastof the Park, residents agenerallypoorer and
overwhelmingly black and Hispanic; west of the Pagkjdents are wealthier and stig white.

The hallsof the closing schoolflect those demographicén DCPS schools as a whole, 68.4%



of students are black; 13.8% are Hispanic; 3.7% are Asian, other, or unknown; and 9.2% are
white. SeeMot., Exh. A (Aff. of Mary Levy), 1 16.In the schools slated for closuf®y
contrast93.7% of studentare black5.9%are Hispanic0.4% are Asian, other, or unknown;
and less than 0.1% (2 out of 30%8% white Seeid. The figuresskew similarly if less starkly,
for disabled students: 27.7% of students in the closing schools special educatipuersus
14.2% of students in DCPS overafieeid.

The D.C. Council willmeeton May 22 to consider the Mayor’s proposed budget, which
reflectsthe school closures. While the Cour{tke anyother legislative bodynay alter
funding levelsseeD.C. Code8 38-173b), the District assurede Court during the preliminary-
injunctionhearingthat the Mayor’s decisioto proceed with the school consolidatisrinal.
The schooklosure Plan is therefore ripe fodicial review.

B. Procedural Background

Seeking to blockmplementation of the Plan, five Plaintiffs filed ttssit in D.C.
Superior Court on March 29, 2013, naming Chancellor Henderson, Mayor Vincent Gray, and the
District of Coumbiaas Defendants(The Court will collectively refer tall Defendants as “the
District.”) Two Plaintiffs— Karlene Armstead and Ericka Blaekare ANC Commissioners who
say they never receivele legally requiredotice of the school closureSeeCompl., 11 2, 5,
65. The other tihee Plaintiffs—= Shannon Smith, Marlece Turner, and Brenda Williarase—
guardians of children who attend schoglited for closureSeeMot., Exh. D (Aff. of Shannon
Smith), 111-2; Mot., Exh. E (Aff. of Mdece Turne), 11; Mot., Exh. G/Aff. of Brenda
Williams), 11. All of the guardiansthildren are black or Hispanic and live east of the Park.
SeeCompl., 11 28, 30Two have serious disabilities that vallegedly makehe disruptions

caused byhe school clasresparticularly difficult SeeTurner Aff., 115, 9-10 (Asperger’s and



ADHD); Williams Aff., 1111-2, 7, 9 (unable to walk or talk and frequent seizuréf)ile the
Complaint does natayso directly, botlsideshave assumetthat Smith, Turner, and Williams
sueon behalf of their childreas next friendsand the Court will make the sanmssamption for
purposes of this Opinion, although subsequent amendment should make this explicit.

In their Complaint, Plaintiffs alleginat the District violated.C. statutes requiring
noticeto ANC Commissioners antbnsideration otheir views, the D.C. Sunshine Amendment,
the Constitution’s equaprotection guarantg@ssertedinder 42 U.S.C. § 1983), Title VI of the
Civil Rights Act,the Individuals with Disabilities Education Act, the Americans with Disabilities
Act, the Rehabilitation Agtand the D.C. Human Rights AcgeeCompl., 11 56-94.

Simultaneousvith the filing oftheir Complaint, Plaintiffsnovedfor a temporary
restraining order and a preliminary injunctiofhe Districtremoved the&ase to federal court on
April 2, and henext day, theCourt held a joint telephone call with the parti@ecause
Plaintiffs did not needh decisioruntil May 22 theyagreed to withdraw their TRO moti@md
proceedsolelywith their Motion fora Preliminary Injunction. The Court held a hearing on that
Motion on May 10, and this Opinion folloviiwe days later.

. Legal Standard
A preliminary injunction “is an extradinary remedy that may only be awarded upon a

clear showing that the plaintiff is entitled to such reliedVinter v.NRDC, Inc. 129 S. Ct. 365,

376 (2008). “A plaintiff seeking a preliminary injunction must establish [1] thad hieely to
succeed o the merits, [2] that he is likely to suffer irreparable harm in the absence of
preliminary relief, [3] that the balance of equities tips in his favor, and [4hthatjunction is in

the public interest.”ld. at 374. Before the Supreme Cosidlecisio in Winter, courts weighed

the preliminaryinjunction factors on a sliding scale, allowing a weak showing on one factor to



be overcome by a strong showing on anotl@&¥eDavenport v. Int’l Bhd. of Teamsters, 166

F.3d 356, 360-61 (D.C. Cir. 1999). This Circuit, however, has suggested, without deciding, that
Winter should be read to abandon the slidsogde analysis in favor of a “more demanding
burden” requiring Plaintiffs to independently demonstrate both a likelihood of success on th

merits and irreparable harngherley v. Sebelius, 644 F.3d 388, 392 (D.C. Cir. 2GEB:also

Davis v. Pension Benefit Guar. Corp., 571 F.3d 1288, 1292 (D.C. Cir. 2009).

Whichever wayVinteris read, it is clear thatfailure to show a likelihood of success on

the meritgs alone sufcient to defeat a preliminasypjunction motion. In Arkansas Dairy C@p

Ass’nv. USDA, 573 F.3d 815 (D.C. Cir. 2009), a case that postd@teter, the court decided
that it “need not proceed to review the other three preliminary injunction fatiecsuse the

plaintiff had “shown no likelihood of success on the meritd.’at 832;see als@potex, Inc. v.

FDA, 449 F.3d 1249, 1253 (D.C. Cir. 2006) (M&nter case holding no need to address other
preliminaryinjunction factors where plaintiff had little likelihood of succeeding on the merits

Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 304 (D.C. Cir. 2006) (“a

preliminary injunction will not issdeupon showing of irrepardé harm unless plaintiffs also
satisfy other three preliminaipjunction factors; “[u]lnsupported or undeveloped allegations of
government establishment, for example, while sufficient to make out irreparaioie will not
withstand scrutiny concerning the movant’s likelihood of success on the meritbythere
defeating a request fpreliminary injunctiori). It follows that, upon finding that a plaintiff has
failed to show a likelihood of success on the merits, the Court may deny a motiorifomnprg

injunction without analyzing the remaining factors.



1.  Analysis

Mapping onto théwo categoriesf Plaintiffsin this casere thewo typesof claims
brought the ANC Commissionerasserprocesselated claimswhile the guardians of children
who attend closing schoadsibmit civitrights claims. As always, the Court must begin with
jurisdiction— here,with questions about standinddecausstanding appears an insurmountable
hurdle forthe ANC Commissionersthe Court need look no further at their claims. Instgad,
maymove straight to the guardiaraVil-rightscounts. Grouping simildegal theoriesogether
the Court will begin its merits analysigth the alleged violations of the Equal ProtectioauSe
and Title VI. Next, it will examine thEDEA, theADA, and theRehabilitation Act It will end
with the DCHRA and the Sunshine Amendment.

Plaintiffs’ opening brief provides onthe baressketchof their legal arguments, focusing
instead on policy positions better directed to the government’s other branchesr Repitg|
Plaintiffs double down on their Equal Protection Clause arguragplaining it more
thoroughly, but almost completely igndfesir other civitrights claims Taking that emphasas
asignalof where Plaintiffs believe thegre most likelyto succeedn the merits, the Court pays
special attention tthis questiorand converselydeclines tesearch out arguments Plaintiffs
could have made in support of theiher civil-rightscauses of actian

A. Standing

1. Legal Sandard
Article Il of the Constitution limits the power of the federal judiciary to tle®hation of

“Cases” and “Controversies.” U.S. Const. art. lll, $& alsdAllen v. Wright, 468 U.S. 737,

750 (1984) (discussing the caseeontroversy requirement). “This limitation is no mere

formality: it ‘defines with respect to the Judicial Branch the idea of agparof powers on



which the Federal Government is founded.” Dominguez v. UAL Corp., 666 F.3d 1359, 1361

(D.C. Cir. 2012) (quotind\llen, 468 U.S. at 750). Because “standing is an essential and

unchanging part of the case-controversy requirement of Article Il ujanv. Defenders of

Wildlife, 504 U.S. 555560 (1992) finding that a plaintiff has standing is a necessary “predicate

to any exercise of [the Court’s] jurisdiction.” _Fla. Audubon Soc’y v. Bentsen, 94 F.3d 658, 663

(D.C. Cir. 1996) ¢n banc).

“Every plaintiff in federal court,” consequently, “bears the burden of estabgj the
three elements that make up the ‘irreducible constitutional minimum’ of Artickalhiding:
injury-in-fact, causation, and redressabilitypominguez, 666 F.3d at 1362 (quotingjan, 504
U.S. at 560-61). Standing for a procedumgury is “special,” however, because petrson who
has been accorded a procedural right to protect his concrete interests dahatssgint without
meeting all the normal standards for redressability and immetlidcyan, 504 U.S. at 572 n.7.
“A plaintiff who alleges a deprivation of a procedural protection to which he idntigéver has
to prove that if he had received the procedure the substantive result would have begnAdlte
that is necessary is to show that the procedural stepomagaed to the substantive result.

Sugar Cane Growers &p. of Fla. v. Veneman, 289 F.3d 89, 94-95 (D.C. Cir. 2002).

In “consideringwhether a plaintiff has Article 11l standing, a federal court mustrassu

arguendo the merits of his or her legal claimParker v. District of Columbia, 478 F.3d 370, 377

(D.C. Cir. 2007), aff'd on other grounds sub ndrstrict of Columbia v. Heller554 U.S. 570

(2008). That assumption ensures that a court does not resolve the merits while gtradyzin

standing qudsn. SeeCity of Waukesha v. EPA, 320 F.3d 228, 235 (D.C. Cir. 2003).




2. ANC Claims

The ANC Commissioners and thailaimsdo not survivehis standing filter By way of
background:n the District’s distinctivelystructured government, the city is divided into wards,
the wards into Advisory Neighborhood Commissions, and the ANCs into simegieber
districts ANCs maycomment ora vast array of actioroposedy the District government,
andanyconcernghey raisemustbe given great weightduring deliberationdy governmental
entities SeeD.C. Code 88 1-309.18), (d)(3)(A). To weigh inon aspecificproposal ANC
Commissioners obviously need to kntvat it is under consideration. Thug,laast30 days
beforeproposed actionswritten notice. . .shall be given by firstlass mail ta . .the
Commissioner representing a singhember district affected by said actionf.C. Code
§ 1-309.10(b).While the statute requires written notice by fickiss mail, etual notice cures a
technical violation of the requirement, as long as the ANC has etiougho commentSee

Comm. for Washington’s Riverfront Parks v. Thompson, 451 A.2d 1177, 1183 (D.C. 1982)

(“[A]ctual notice to the affected ANC which allows meaningful participation in a proceeding
sufficient to cure merely technical violations of the tholgy notice requirement of the ANC

Act.”); Shiflett v.D.C. Bd. of Appeals &Review 431 A.2d 9, 11 (D.C. 1981Kopff v. D.C.

Alcoholic Beverage Control Bd., 381 A.2d 1372, 1382 (D.C. 1977). Conceding it never

provided formal noticei ., by firstclass mail) here, the District argues it did give the proper
ANC Commissioners actual noti¢ee., by email and otherwise). The Court need not resolve
this question to decide the issue of standing.

Plaintiffs claim that theschool closings cannot go forward because Armstead and Black
never received sufficiemotice of the proposalBefore a court can invakdie an improperly

noticed government action, however, a plaintiff with standngtsue about the defect.

10



Contrary to Plaintiffsurgings Armstead and Blacgossesso special powefrom theirofficial
rolesas ANC Commissioneisecausé.C. lawbarssuch peoplérom bringing suit in their
official capacity. _Se&opff, 381 A.2dat 137677 (“In summary, ANCs 3-C andB-as well as
the Commissioners of each in their official rqigc], have no capacity to assert the claims in this
petition for review and must be dismissed as pafjiésting statute now codified at D.C. Code
§ 1-309.10(g) This means thaan ANC or its Commissioners cannot simplyshto court every
time they do not receive notice. Instead, suits must be breiigetby ANC Comnissioners in
their private capacitiesr by the residents the Commissioner represedggid. (“Our
conclusion, however, does not mean that the ANCs’ right to advise cannot be protected. To the
contrary, we hold that ANC area residents (including ANC Commissioners asluadi
citizens) have standing to initiate legal action to assert the rights of the ANC)itsélfe ANC
claim here thereforerequires either Armstead or Blattkkhavestanding irherpersonal
capacity

In assessing such standitige starting point is to recall thigtck of notice is a procedural

injury. SeeN.B. exrel. Peacock v. District of Columbia, 682 F.3d 77, 82-83 (D.C. Cir. 2012).

While a procedural injuryelaxesthe immediacy and redressabilgijowingstypically required

for standing -e.g., neither Commissioner need show WMC’ s input would have altered the
DCPS Fan-—a plaintiff must stillshow that the substantive result (here, implementation of the
Plan) has caused hen injury in fact“[D]eprivation of a procedural right without some concrete
interest that is affected by the deprivatioa procedural righitn vacuo —is insufficient to create
Article 11l standing. Only aperson who has been accorded a procedural right to protect his

concrete interestsan asert that right without meeting all the normal standards for redressability

and immediacy.” _Summers ¥arth Island Inst., 555 U.S. 488, 496 (2009) (emphasis in

11



original) (quotingLujan, 504 U.S. at 572 n.73ee alsdNat'| Ass’n of Home Builders v. EPA,

667 F.3d 6, 15-16 (D.C. Cir. 201HBta. Audubon Soc'’y, 94 F.3at 664-65. Here, that mearat

least oneCommissionePlaintiff must show that the school closures connected witaheient
notice actually injured her

Employing this framework, it becomes manifest hahstead and Black lack standing
to suein their personal capacitiésr two independent reasons. Finsgither sufferec
procedural injuryn the first place.When the District considers an action, it needimorm
every ANCCommissionerit must give noticenly to thoseCommissionersrepresenting a
singlemember district affected by said actiah[D.C. Code § 1-309.10(b)Although she had
recently been elected ANC Commissionemnstead had not yet taken office when DCPS
proposed the closure§eeBurney Decl., 1 80. Becausshe was not Eommissioner at the
time and thus had no right to weigh in on the Plan, the District had no duty to give her notice,
and no procedural injury was thus inflicted upon h&s.to Black, the District has argued
(without drawing any protest from Plaintiffs) that the siaglember districts “affected” by the
Planare districts with schools proposed for closure within their borders. FReistricts
evidenceit appears thato such schoolwerein Black’s singlemember district.Seeid., | 7 E-
mail from Robinson to ANC Commissioners (November 2012 e-mail about closure proposal sent
to 20 ANC Commissioners — presumably those representing the 20 schools proposed for
closure) So Blak seems similarly unentitled to notice of the closumhich would mean that
she alsesufferedno procedural injury.

Secondgevenif Armsteadand Black should have been given notrogitherhas averred
that she wasoncretely injured by the school closurds.other words, either hereclaims to

have a child ira closingschoolor gives any other reastimatshe herself was hurt by the

12



closures As “[t|he mere violation of a procedural requirement . . . does not permit any and all

persons to su enforce the requiremengla. Audubon Soc'y, 94 F.3d at 664, Armstead and

Black can press their claim no furthé8eeUnited Transp. Union v. ICC, 891 F.2d 908, 918

(D.C. Cir.1989) (“[B]efore we find standing in procedural injury cases, we must ensure that
there issome connection between the alleged procedural injury and a substantive injury that
would otherwise confer Article Ill standing. Without such a nexus, the procedun/ inj
doctrine could swallow Article Il standing requirementgcitation omitted) As standing is a

necessary “predicate to any exercise of [the Court’s] jurisdictila,”Audubon Soc'y, 94 F.3d

at 663, theCommissioners and their claims hawelikelihood of success on the merits.
3. Civil-Rights Claims

Unlike the Commissioners, Plaintiffs Smith, Turner, and Williams, as next freeritdir
respective children, each cleadg have standing to challenge the closure of the schools their
children attend. All have filed declarations describing disruptions and inconvenikeices
children will allegedly suffer as a result of the transdeeSmith Aff.,  5; Turner Aff., 1] 9-10;
Williams Aff., 12, 7-9, which suffice to provide Article 11l standing. The District concelat t
these Plaintiffs have stdimg, but argues that such standing extends only to the closure of their
own schools, not to all of the schools in the Plan. The Court agrees with Plaintiffs, hohaver, t
the civilrights claims they bring allege that the whole Planstead of any individual school
closure—is discriminatory, entitling them to challenge the Plan in its entirety. When a law

unconstitutionally discriminates, the entire law fallsot just its application to the plaintiffs with

standing. SeeErwin Chemerinsky, Constitutional Law 721 (3d ed. 2006) (remedy for equal-
protection violation is Simply invalidating the discriminatory law”). The same principle also

governsPlaintiffs’ other civitrights claims. This makes sense hegreen that the District’s

13



justificationsfor the Plan are no different for the three Plaintiffs’ schools than for the others
being closed.

As jurisdictionis establisheanly for the noncommissioner Plaintifishe Court can
now proceed to the merits thfeir claims

B. Equal Protection Clause aidle VI

The Court begins with Plaintiffs’ primagause of actior unconstitutional racial
discrimination While theirsuit under 42 U.S.C. § 19&Bsoalleges that the District’s decision
discriminates on the basis of disability and residence in violation of the EquattRmotClause
of the Fourteenth Amendment (which applies to the District through the Fifth Aneendiae
Process ClausedeeCompl., § 87, they focus particularly on discriminati@sedonrace See
Replyat 1324. Plaintiffsalsolist a countunder Title VI of the Civil Rights Act of 1964,
alleging discrimination based on race, color, and national origin by the Diatracipient of
federal funding. See42 U.S.C. § 2000d (“No person in the United States shall, on the ground of
race, color, or national origin, be excluded from participation in, be denied the befaditbe
subjected to discrimination undany program or activity receiving Federal financial
assistancé).

At the threshold, the Districtbjecs that Plaintiffs failed to exhaust their administrative
remedies before bringing their Title VI claim. Title $tlitsfor individual claims of

discrimination howeverneed ot beexhausted SeeMilbert v. Koop, 830 F.2d 354, 356 (D.C.

Cir. 1987) (“Title VI, which relates to the cutting off of funding of federal paogs when
certain prescribed discriminatory conduct occurs, does not contain exhaustioames

similar tothose of Title VII"); cf. Cannon v. Univ. of Chi., 441 U.S. 677, 694, 706 n.41 (1979)

(declining to require administrative exhaustion of claims under Title IXghvhvas patterned

14



after Title VI'). Nor is it clear how Plaintiffs would exhaust such i@ggnce- the District
points to no administrative process it runs for Title VI complaiftshaustiorof this claimwas
thus notnecessary

What is necessary, however, for botnstitutional and Title VI claimis a showing of

intentionaldiscrimination. SeeVill . of Arlington Heights v. Metro. Houfev. Corp., 429 U.S.

252, 264-65 (1977)[O] fficial action will not be held unconstitutional solely because it results
in a racially disproportionate impact. . Proof of racially discrirmatory intent or purpose is

required to show a violation of the Equal Protection Cldusélexander v. Sandoval, 532 U.S.

275, 280 (2001§“[1]t is similarly beyond dispute- and no party disagreeshat[42 U.S.C.

§ 2000d] prohibits only intentionalgtrimination.”). Discriminatory intent “implies more than
intent as volition or intent as awareness of consequeticesplies that the decisionmaker .
selected or reaffirmed a particular ceel of action at least in part ‘because of,” not menely

spite of,’ its adverse effects upon an identifiable groupers. Admt of Mass.v. Feeney, 442

U.S. 256, 279 (1979Fitation omitted)see als@rlington Heights 429 U.S. at 265-66

(discriminatoryintent need be onlg “motivating factor in the desion”).
Despite these precedemégjuiringintentional discrimination, Plaintiffs seem to rest their

Complaint and Motiomn disparate impactSee, e.g.Compl., 192 (“Any fair analysis of the

facts in the instant situation clearly demonstrates thepecesof gorima facie case of disparate
impact.”);, Mot. at 2 (“On its face, the impact of the proposed closings treat students of color,
those with disabilities and those who live in low income neighborhoods disproportionately and
disparately.”) While Plaintiffs point to Department of Education regulations prohibiting policies
with a disparate impact, the Supreme Court has held that such regulations may notdeel enf

by a private actor. Seégandoval, 532 U.S. 275. Only in their Reply do Pitsnfinally pivot to

15



discriminatory intentarguing that the school closures here presedear‘ pattern,

unexplainable on grounds other than racgeeReply at 1519. This language does derive from
the Supreme Court, which held tlpg] ometimes alear pattern, unexplainable on grounds other
than race, emerges from the effect of the state action even when the goverslatidagi

appears neutral on its face&rlington Heights 429 U.Sat266. Yet the Coutherewent on to

say, “But such cases are rar@bsent a pattern as stark as thaGiwmillion or Yick Wo, impact

alone is not determinative, and the Court must look to other evidelitgfootnote omitted)

(citing Gomillion v. Lightfoot, 364 U.S. 339 (1960); Yick Wo v. Hopkins, 118 U.S. 356 (1886)).

The numbers here are as stasthose inYick Wo (discriminating against laundries
operated by thoseith Chinese ancestry) ar@omillion (racially discriminatory redrawing of
city borders) despite the fact that 9.2% of DCPS students are white, only 2 number among the
3053 students at closing schoofeel evy Aff., 116. But unlikehose two cases, the pattern
here is clearly[] explairable on grounds other than racdntdeed it is explained by thsingle,
raceneutraljustificationfor the school closings that DCPS has offered througltaging
under-enrolled schools will save resources that can then be spread throughout thestclebol di

to benefit all studentsSee generallyProposed Consolidation Pldfinal Corsolidation Plansee

alsoProposed Consolidation Plan at 36t{hg raceneutral criteriaused to sort schoold}inal

Consolidation Plaat 1 (same)id. at 45 (explaining decisions school by schodlyhen faced

with a similar claim yist last week, th8ixth Circuitrecognized that this exact explanation
distinguishes the Supreme Court’s precedents: “[T]he defendants in the presegnhiiks

those inYick Wo andGomillion, have offered a number of plausible nondiscriminatory

explanations for theireform efforts, chief among them tackling the school undgization

problem? Spurlock v. Fox, No. 12-5978, 2013 WL 1920918, at *17 (6th Cir. May 10, 2013).
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This goal easily provides a rational basis for the school-closure decWflbether the goal is

wise and will ultimately be achieved are questions of polesyohd the reach of this Court.
Plaintiffs float several argumestvhy thereasonsupporting thélan aransufficiently

“compelling” to justify its disparate impaatoving students oftehas adetrimental effect on

their educationfew school closures sagggnificant money, anthe District las invoked shifting

rationales SeeReply at 1922. But in so arguind?laintiffs employ the wrong standard\s

long asthe Plardoes not intentionally discriminate aiscexplainable on grounds other than

race,no compellingstate interestare needed to sustain BbeeWashington v. Davis, 426 U.S.

229, 248 (1976)“A rule that a statute designed to serve neutral ends is ndesstivevalid,
absent compelling justification, if in practice it benefits or burdens one ra@ethzor another|,]
would be far-reaching and would raise serious questions about, and perhaps invalidate, a whol
range of tax, welfare, public service, regatst and licensing statutes that may be more
burdensome to the poor and to the average black than to the more afflueri} whit¢he end
of the day, Plaintiffs offer no evidence of intentional racial discrimination, amndetii@rts to
paint DCPS'’s raonales as pretextual are unavailing

Although the statistics appear glaring, ieessyto seewhy the neutratriteriahere have a
disparate racial effectAs the Sixth Circuit recognized last weelyll anyschool districts that
are no longer segregatddjure remain segregatedk facto due toprivate preferencereflected

in housing patterns.”_Spurlock, 2013 WL 1920918, atsek alsd?arents Involved imty.

Schs. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 712 (2007) (desadiiago segregation in

Seattle). Underenrolled school the Districtare concentrated in areas of tity where the
number of schoo&ge children hadecreased and where charter schools have thrigeglas that

happen to b almost exclusively black and HispaniCompare Proposed Consolidation Pdan
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6-8 (showing charter-school enrollment and changes in populaiwiReply, Exh. G (Map of
D.C. Charter School Attendancalith Reply, Exh. | (Map of DCPS Schools Slated for Closure
and Racial/Ethnic Maké&p of Affected Neighborhoods\Whatever way DCPS attempts to fix
under-enrolled schooltherefore, the effects (good and Wil be feltalmost exclusivelypy
black and Hispaic children

Indeed, ly ignoringthe under-enrollment driving DCPS'’s decision and focusing only on
the decisiots disparate effect on minoritieBlaintiffs haveproffereda theory of discrimination
with no limit. SeeSpurlock, 2013 WL 1920918, at *11But to accept the general claim that
geographybased schoakssignment policieare unconstitutional because they are really nothing
more than racéased policies idisguise would mean that any neighborhood-schoatyol
adopted in a community wittacialy identifiable housing patterns is unconstitutiot)alin
other words, under Plaintiffs’ rationale, no school that is overwhelgnlrigck or Hispanic —
which the majority of D.C. schools are — could ever be closed without impermissible
discrimination. Similarly,lie schools Turner and Williams’s children attend have utilization

rates of 2125%. SeeProposed Consolidation Plahl7, 21;see alsd urner Aff,, § I Williams

Aff., § 1. If theserates areinsufficient grounds for action, why should a 10% or 5% rate be any
different? Under Plaintiffs view, deserted schoois black and Hispanic parts of the city must
be left alone At the same time, the subsidization of such institutions wailld
disproportionately on the showelof other black and Hispanic children, who make up #202
public-school enrollment citywideSeelLevy Aff., I 16.

In aid of their causelaintiffs enlist some ahe Supreme Courtisiost exalteativil -

rights casesln Brown v. Board of Education of Topeka, 347 U.S. 483 (1954), the Court held

thatschoolssegregated by laare inherently unequal, violating the Fourteenth Amendment’s
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Equal Protection Clause, and have no place in the field of public educhttiBolling v.

Sharpe, 347 U.S. 497 (1954), the Court ex¢eli2town’s rule to the federal government,
holding that facial segregation in the public schools of the District of Columbia is a denial of
the due process of law guaranteed by the Fifth Amendment to the Constitudioat 500. And

in Griffin v. County School Board of Prince Edward County, 377 U.S. 218 (1964), the Court

crushed a Virginia county’s ploy &vadeintegration, holding that the county could not close all
of its public schools and then fund segregated, private schools.

In analogizing tdhose precedentsere, Plaintiffs do ngust miss the mark they shoot
in the wrong direction. Btheirown accountthe Districtseekgo close andransfer students out
of some of the most segregated schools ircitye wherewell over 99% of the students are black

or Hispanic. UsingBrown, Bolling, andGriffin to require the District to maintadte facto

segregated schools would invert the holdings of those great cases.

AsDCPS’s publicly available data (which was discussed during thenpmeliy-
injunction hearing) show, moreover, the closing schools contain a far lower proportion of
children performing proficiently in reading and math than the ones into which the Kite wi
transferred.SeeFind a School, DCPS, http://profiles.dcps.dc.dtagt visited May 152013).
For examplestudents fronMarshall Elementar{23% math proficiency and 30% reading
proficiency) will head to Langdon Educational Campug45hd57%). Davis Elementary
students (25% and 34%) will attend Plummer Elementary (56% and 48684)Plaintiff Smith’s
own children from Ferebee-Hope Elementary (22% and 19%) will move to Hendhagiiibey
(44% and 36%)).

The backwardooking natureof Plaintiffs’ proposed remedy illustrates thellowness

of their claims. The solutiocannot be tdorcechildren tolanguish inmoresegregated, arse
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performing, empting schools. Thosen fact, are the conditions that draw lawsuiee, e.g.
Spurlock, 2013 WL 1920918, at {7The decline in the number and percentage of black students
attending the relativelgliverse and academically superior schools in the Hillwood Cluster is at
the heart of th@resent actiof.

To prevail on their constitutional and Civil Rights Act claims, Plaintiffs must show
intentional discrimination Above all, that means showing that Chancellor Henderson and Mayor
Grayclosel the schools “at least in part ‘because of,” not merely ‘in spité®fdverse effects”
on blacks and Hispanicgeeney442 U.Sat279 Because Plaintiffs have given no valid
explanation for why the Court could reasonably Badh adiscriminatory intent here, they have
shown no likelihood of success on the itseof theirTitle VI and constitutional claims.

C. IDEA, ADA, andRehabilitation Act

Plaintiffs nextasserthat the school closings violate three disability statutes: the
Individuals with Disabilities Education Act, the Americans with Disabilities Acta®Ql and the
Rehabilitation Act of 1973. The Court takes each in turn.

1. IDEA

Least suited to the situation of school closings is the IDE#ALs core,this statuteseeks
“to ensure that all children i disabilities are providea free appropriatpublic education
which emphasizes special education and related services designed to meetheineads and
to assure that the rights of such children and their parents or guardians ectegroEorest

Grove Sch. Dist. v. T.A., 557 U.S. 230, 239 (2009) (internal quotation marks and brackets

omitted). The free appropriate public education guaranteed by the statute must conform with the

! Also included in Plaintiffs’ Equal Protection Clause claim are complaintsit discrimination on the
basis of disability and locatiorSeeCompl., 87. As with racial discrimination, they offer no indication that the
disparate impact on disabled students reflects intentional disctiomnaAnd while the proposed school closings
here (like all decisions a school district makes) intentionally discrimimatkeobasis of location, the resource
savings and improved educational benefits that D&IRS fa provide a rational basis fas decision.
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child’s “individualized education program” — an annwaitten statemenfior each childwvith a

disability thatincludes the child’s present levelsamfademic achievement, her goals for the next
year, and the school’s plan to meet those goals. 20 U.S.C. 88 1401(9)(D), 1414(d)(lhgA). T
child must be placed in a school “as close as possible to the child’s’waitiethe expectation

that generally the child is educated in the school that he or she would attend if nondisabled.” 34
C.F.R. 88300.116(b)(3), (c).In addition, “children with disabilitieand their parents are

guaranteed procedursdfeguard$ allowingthem to participate in writingh the individualized
education program and to bring administrative and fixéicial challenges if anything goes

awry. 20 U.S.C. § 1415.

As a preliminary mattebefore bringing suit under the IDEA plaintiff must exhaust
administrative remediesse20 U.S.C. 8§ 1415(i)(2)(A).t bppear®laintiffs herehave failed to
do so. Theyallege neithethat they filed a complaint witBCPSnor that they pursued a
hearing Both are administrative prerequisitéSee 20 U.S.C. §8415(b)(6), (f).

Perhaps theyailed to file an administrativeomplaint because they could not fathom
whatIDEA-related grievances wouldlow them to block the school closures. In their two
sentences explaining the alleged IDEA violatiBlgintiffs assert that the District (1) left the
parents out of the decision to close schools and transfer the students, andd29 identify
receiving speciakducation programs to meet the needs of stud&#&sMot. at 18. In the
context of a &@tute focused on individualized education and process, Plaintiffs’ generalized
complaintsfall short. Yet even putting that problem asiaiey relief that théDEA could offer
for those problems would be specific to the child. Pamamscomplainf they believe their
children are receivingreinadequate educatipeee20 U.S.C. § 1415(b)(6);eficienteducation

plans can be reviséd meet new circumstangese 20 U.S.C. § 1414(d)(@); andif the school
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cannot provide a free and adequate public education, then the child’s parents maydgetble

reimbursement for the cost of private educatiSeeForest Grove Sch. Distc57 U.S. at 232-

33. None of these solutions, however, involvesifgrdoorsat dramatically undeenrolled
schoolsto remainopen. Between thi failure to exhaust and the disconneth the relief
sought, Plaintiffs have shown no likelihood of success an iDEA claim.
2. ADA

Title 1l of the ADA requires that “a qualified individual with a disability shalby reason
of such disability, be excluded from participation in or be denied the benefitssHrthees,
programs, or activities of a public entity, or be subjected to discrimination bguahyentity.”
42 U.S.C. § 12132. “To prove a violation of Title 1, a party must therefore establish: (1) that he
is a‘qualified individual’ with a disability; (2) that he was excluded froantgipation in a
public entity’s services, programs or activities or was otlsendiscriminated against by a public

entity; and (3) that such exclusion or discrimination was due to his disdbNtgry Jo C. v.

N.Y. State& Local Ret. Sys.707 F.3d 144, 153 (2d Cir. 2013ecause the claim here does not
mirror an IDEA claimsee 20 U.S.C. § 1415( no exhaustion is requirecgee42 U.S.C.
§ 12133; 29 U.S.C. § 794a(a)(2).

To make out an ADA claim, a qualified individual with a disability must at least allege

the denial of fneaningful access to the benkiit question. Alexancer v. Choate, 469 U.S. 287,

301 (1985). One could imagitiee first step t@ viable ADA claim here if, for example, the
closing schools offered services or programs that the new schools déen@tlaintiffs here do
not make any such allegation becaisgpears that they will continue to receive the same

benefits in the new schools. While the Court does moihmze thedisruption some disabled
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children and their families may face in adapting to a selwool environmenthere isno denial
of any benefit here.
Instead, lhe sole ADA theory that Plaintiffs promote is that thiea®l closings “will have
a disproportionately adverse effect on students with disabilities” bettearseare nearliwice
as many speciaducation studentt the schools selected for closasinDCPSas a whole
Compl., 11 70-71see alsdMot. at 17. In other words, the disparate-impact argument again. Just
as with race, however, disparate impact aldmes not showliscrimination “by reason of”
disability. TheSupreme Court explaineghy while discussing section 504 of the Rehabilitation
Act, a satuteworded nearly identichl to § 12132:

[T]he position urged by respondentthat we interpret $04 to

reach all action disparately affecting the handicappisdlso
troubling. Because the handicapped typically are not similarly
situated to th@onhandicapped, respondents’ position would in
essence require each recipient of federal funds first to evaluate the
effect on the handicapped of every proposed action that might
touch the interests of the handicapped, and then to consider
alternatives foachieving the same objectives with less severe
disadvantage to the handicapped. The formalization and policing
of this process could lead to a wholly unwieldy administrative and
adjudicative burden. Had Congress intended § 504 to be a
NationalEnvironmental Policy Act for the handicapped, requiring
the preparation oflandicapped Impa@&tatementsbefore any
action was taken by a grantee that affected the handicapped, we
would expect some indication of that purpose in the statute or its
legislaive history. Yet there is nothing suggest that such was
Congress’ purpose.

Choate, 469 U.Sat 297-99 (citation and footnote omittedeealso Hunsaker v. Contra Coasta

County, 149 F.3d 1041 (9th Cir. 1998amerule for§ 12132) Am. Council of Blind v.

Paulson, 525 F.3d 1256, 1260 n.2 (D.C. Cir. 2008) (“courts have tended to construe section 504
in pari materia with Title 1l of the ADA, 42 U.S.C. § 1213p.
SincePlaintiffs allege nothing more than disparate impact, and the Supreme Court has

“reject[ed]the boundless notion that all disparate-impact showingsitgagirima facie cases
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under 8 504” (and thus 8§ 12132), Choate, 469 U.S. attRO&®ADA claim is unlikely to
succeed on the merits.
3. Rehabilitation Act

The flawsof thar IDEA and ADA claimsdoom Plaintiffs’ Rehabilitation Aatountas
well. Section 504 athat statute, much like Title Il of the ADAljrects that “[np otherwise
qualified individual with a disabilityn the United States, as defined in section 705(2@)isf
title, shall, solely by reasaof her or his disability, be excluded from the participation in, be
denied the benefits of, or be subjected to discrimination under any progeativity receiving
Federal financial assistante29 U.S.C. § 794 Mirroring the IDEA, regulations promulgated to
enforce section 504 of the Rehabilitation Act require fé&jpient that operatespublic
elementary or secondary educatpogramor activity” to “provide a free appropriate public
educatiorto each qualifiethandicappegerson who is in the recipient’s jurisdictioegardless
of the nature or severity of the person’s handicap.” 34 C.F.R. § 104 83¢als34 C.F.R.
§ 104.1 (regulations in Part 1@ffectuate section 504)A claim brought under section 504 that
seeks relief that is also available under the IDEdwever, must beekhaustedo the same
extent as would be required had the action been brought under” the IDEA. 20 U.S.Clg 1415(

Plaintiffs base their Rehabilitation Act challengetoa District’s“failure to maintain a
free and appropriate education in Plaintiff’'s neighborhood schools slated fore¢loslat. at
18. The exhaustion and meriisficienciesof the IDEA claimthus apply equally tthis
Rehabilitation Acttause of actionSeeSection 111.C.1supra. To the extenPlaintiffs venture
beyondthe IDEA the Rehabilitation Act countails for the same reasons as the Abe. See
Section Ill.C.2supra. Conclusory statements that the “treatment of special needs students rises

to the level of discrimination based solely on the plaintiffs’ disabiliti@€smpl., { 77 -because
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of the “relevant and unnecessary burdens thrust ulaamtiffs by closing these schools,” or the
“bad faith” and “gross departure of accepted standards,” id. — offer no ®egA\shcroft v.
Igbal, 556 U.S. 662, 678 (2009)Threadbare recitals of the elements of a cause of action,

supported by mere conclusory statements, do not stffi@apasan v. Allaid78 U.S. 265, 286

(1986) (courts “are not bountd accept as true a legal conclusion couched as a factual
allegatiori). Plaintiffs have thus shown no likelihood of success on the Rehabilitation Act claim
either.

D. D.C. Human Rights Act

With theDCHRA, Plaintiffs finally find the statute they have been seeking all alang —
law where their bare showing of disparate impact forces the District to justifctiool
closings. But here, too, Plaintiftdtimately fall short. This conclusioralsosuggests that, even
if Plaintiffs had successfully alleged discriminatiomder Title VI or the ADAor (aside from
claims of intentional racial discrimination triggering strict scrutiny) the Equaée&on Clausge
success on those claims would remain improbable.

The DCHRA states in partExcept as otherwisgrovided for by District law or when
otherwise lawfully and reasonably permitted, it shall be an unlawful disatory practice for a
District government agency or office to limit or refuse to provide any facilityjcse program,
or benefit to any individual on the basis of an individsialttual or perceived: race,.
disability, . . .or place of residence ..” D.C. Code 8 2-1402.73.h& Act’s “effects clause”
broadens protections the Districtbeyond those created by federal 1&ny practice which
has the effect or consequence of violating any of the provisions of this chaptéeste¢med
to be an unlawful discriminatory practice.” D.C. Code § 2-1402U&&]er that effects clause,

“despite the absence of any intention to discrin@npractices are unlawful if they bear
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disproportionately on a protected class and are not independently justifssshfer

nondiscriminatory reason.” _Gay Rights Coal. of Georgetown .U@w Ct. v. Georgetown

Univ., 536 A.2d 1, 29 (D.C. 1987 banc); see als@Jackson v. D.C. Bd. of Elections & Ethics,

999 A.2d 89, 119 n.56 (D.C. 201@n(banc) (same)Estefds v. PAHO/WHO Fed. Credit

Union, 952 A.2d 878, 887 (D.C. 2008). While the Court has foureffeotsclausecaseghat
considewhether an aawith a disparate impact is “independently justified for some
nondiscriminatory reason,” them banc D.C. Court of Appeals has explained that the clause
imports“the concept of disparate impact discrimination developed by the Supreme Court in

Griggs v. Duke Power Co., 401 U.S. 424 (19734y Rights Coal.536 A.2d at 29parallel

citations omitted).

Unlike Arlington Heights which considered disparate impact in the constitutional equal-

protection context, Griggsoncerneditle VII of the Civil Rights Act, whichforbids employers
from maintaining discriminatory employment practic&pecifically, theGriggsCourt
considered whether an employer could require employees to graduatedirostimol or pass a
standardized gena intelligence test, when neither requirement was “shown to be significantly
related to successful job performance” and both requirements disqualifiechtiabgtanore
blackapplicants than white. 401 U.S. at 425-26. Findlirag Title VIl “proscribes not only
overt discrimination but also practices thatfaiein form, but discriminatory in operationthe
Court held that “[if an employment practioghich operates to exclude Negroes cannot be
shown to beelated tgob performance, the practiceprohibited.” I1d. at 431. To maintain an
employmentequirementvith a disparate impactCongress has placed on the employer the
burden of showing that any given requirement rhase a manifest relationship to the

employment irguestion’ 1d. at 432.

26



According to Plaintiffs here, theffect of theschool closingss discriminatioron the
basis of race, disability, and residen&eeCompl., 11 59-60. At the outset, the Court doubts
that forciblytransfering a student from one public school to anottenstitutesa denial ofa
“facility, service, program, or benefit” for purposes of Bl@HRA. Under the Planhe District
will continue to provide the student with a public education, and there is no reason to think that
sucheducation will be inferioto the oneshe currently receige Nor has any court applied the

effects clause to a situation like the one hé&é Boykin v. Gray895 F.Supp. 2d 199, 218

(D.D.C.2012)(limiting 8§ 2-1402.730 selective denials of benefits explicitly basedootected
characteristiso as not to “subject an unimaginable number of routine policy decisions to
litigation”).

If theclosure of a school doesnstitute a sufficient denial of a beneiditd the effects
clausedoes applywvith full force, however, the numbers bear &liaintiffs’ claim ofdisparate
impact: While speciaéducation students make up only 14.2% of the school district, they
comprise 27.7% of the students in the closing schd@éelLevy Aff., 116. Black and Hispanic
students make up 82.2% of the overall school district, but 99.6% in the schools to be $kxsed.
id. And because school assignments depend on the child’s home address, the school closings
disproportionately affect people wiheside in specific areas of the cityhe school closings,
therefore, obviously bear disproportionatelytdackand Hispanic students, students with
disabiltties, and students who reside east of the Park.

The game is not over, however. The burden tingitsgo the District to show that the
school closings are “independently justified for some nondiscriminatorgnéaSay Rights
Coal, 536 A.2d at 29. This showing is evidently analogous to a showing, Tntkaé&/I

context, that an employment respmenthas®a manifest relationship to the employment in
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question. Griggs 401 U.S. at 432. Plaintiffs do not (and could not) questiorcér&dinDCPS
schools are significantly under-enrolled, thanka tteclinein the number of children living in

the city and amcreasean the number of charter schoolSeeProposed Consolidation Plah6

9. Those falling populations, moreover, are distributed unevenly attressty. For example,
the student population in Ward 3wvhich lies entirely west of the Parkhas grown, and its
schools exceed capacity; Ward 8, on the other hatthe southern tip of the cityhkas lost
thousands of students, and its middle schools are at about 40% of cafaeity..at 67. The
schools attended by Plaintiffs’ children use 54%, 25%, and 21% of their building Seed.
atl7, 20-21 see als@®mith Aff., § 2(FerebeeHope Elementary School); Turnaff., 1
(MacFarland Middleschool); WilliamsAff., 1 (Sharpélealth Elementary School).

By closing under-enrolled schooBCPSaims to save money and improve education.
As the District explains, maintaining uneemrolled and small schools means unnecessarily
paying for undeuwtilized facilitiesand staff- two hdf-full schoolsmeangwo gyms, two heating

bills, and two principals SeeFinal Consolidation Plan at 1. Small schools, moreover, cannot

provide many of the benefits that require economies of saabh agrt and music teachers,
physical educatigrand fulltime librarians.Seeid. The District has estimated that closing these
schools will save $8.5 millionSeeid. at 7 (broken down by schoolWhile Plaintiffs question

the District’'s analysis of the benefits, ijections appear realistand sensible. In any event,

it is not the place of this Court teassess the wisdom of the District’s policy decisions. Because
the cost savingand resource allocatidrere independently justify the school closuths,

District meets its burden undére D.C. Human Rights Act.
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E. Sunshine Amendment

Plaintiffs’ Complaint alsdosses in a vagugaim that the District “failed and continue[s]
to fail to comply with the provisions of the Sunshine Amendment in the D.C. Self-Government
Act which mandates tranagency in local government decision-making, requiring that all such
decisions be done in open, public meetings. The decisions regarding the school clasures we
done in the dark.” Compl.,  67. Because Plaintiffs provide no facts to support that@gnclus
allegation (either in their Complaint or briefs), and because “[t]hreadéeitals of the elements
of a cause of action, supported by mere conclusory statements, do not suffice,” Ighat 5&6 U
678, the Court need not consider the alleged violations of the Sunshine Amendment in deciding

this Motion.

Because Plaintiffs have shown no likelihood of success on the merits of their suit, the

Court need not reew the other three preliminaigjunction factors.SeeArk. Dairy Coop

Ass’n, 573 F.3d at 832If the Court were to reach tlmeher prongs, however, on balance they
helpthe District. Even assuming that every Equal Protection Clause violation constitutes an

irreparable injuryseeMills v. District of Columbia 571 F.3d 1304, 1312 (D.C. Cir. 2009)¢

loss of constitutional freedoms, ‘for even minimal periods of time, unquestiocaidyitutes

irreparable injury ) (quoting_Elrod v. Burns, 427 U.S. 347, 373 (1976) (plurality opiniang),

balanceof-equities and public-interest prontys against Plaintiffs In this case,hree guardians

of school children fproceedingndividually rather thams a class seek to hold upCPS’s
restructuring of its school systenMost school closures are supposed to happen in two months.
A preliminary injunction wouldvreak havody forcing everyone to simultaneously prepare for

two contingencies Schools (both closing and receiving) need to know whether they will have
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students in the fall and, if so, who and how mangachers andtaff need to know iand where
they will have jobs Familiesneed to know whertheir childrenwill attendschool. The costs of
an injunction also weigh the District’'s favor. DCPS estimates that the school closings will
save $8.5 million, which works out #oreallocation olmost $200 for every student in the
system.

OnPlaintiffs’ side of the scale, by contraite harms are hard to sp@CPS’sdata
show thathe Ran will reassigrstudentgo schools with significantly higher test scores and

slightly more diversity.See generall¥ind a School, DCPS, http://profiles.dcps.dc.dtagt

visited May 15, 2013) (profiles for consolidating schools and receiving sdisietsin Final

ConsolidatiorPlanat 45, 7). Head tohead, both readingnd mathproficiency scores rise

often significantly- for 9 of the 11 closings schools with data availablaci& diversityis
hardly robustn the receiving schools, but l@ast ahandful of thenhave anontrivial number of
white students (as opposed to the totalaf white students in all closing schools combined
and more have significant Hispanic populations. While test scores remain loegaegation
remains high in absolute terraseven the receiving schools, the school closings at least move
those numberi the right direction Although Plaintiffs undoubtedly value their neighborhood
schools, their injury seems slight given that their childretong with thousands of othersire
moving to better performing, more integrated schools.

In sum, Plaintiffs’ inability to show any likelihood of success on the maliotse
precludes a preliminary injunction here. When coupled with the other factors jusimednt

denial of the Motion is the only appropriate course.
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V.  Conclusion
For the aforementioned reasons, the CatlitdenyPlaintiffs Motion for a Preliminary

Injunction. A separate Order consistent with this Opinion will be issued this day.

/s/ James E. Boasberg
JAMES E.BOASBERG
United States District Judge

Date: May 15, 2013
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