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Rnckpvkhh Fqnqtgu Dctqv dtqwijv vjku cevkqp cickpuv vjg Godcuu{ qh vjg Tgrwdnke qh ¥codkc

cnngikpi vjcv fghgpfcpv fkuetkokpcvgf cickpuv jgt kp xkqncvkqp qh Vkvng XKK qh vjg Ekxkn Tkijvu Cev

qh 3;86. 64 W0U0E0 ¸ 4222g. et seq.yjgp kv rckf jgt nguu vjcp ocng gornq{ggu. cpf vjcv kv

fkuetkokpcvgf cpf tgvcnkcvgf cickpuv jgt kp xkqncvkqp qh Vkvng XKK cpf vjg Cig Fkuetkokpcvkqp kp

Gornq{ogpv Cev. 4; W0U0E0 ¸ 843. et seq.*ÐCFGCÑ+ yjgp kv vgtokpcvgf jgt gornq{ogpv0 Eqorn0

]Fmv0 % 3_ cv 60 Rnckpvkhh ncvgt cogpfgf jgt eqornckpv vq kpenwfg cp cnngicvkqp vjcv fghgpfcpv

xkqncvgf vjg Fkuvtkev qh Eqnwodkc Ycig Rc{ogpv cpf Eqnngevkqp Ncy. F0E0 Eqfg ¸ 54/3523. et 

seq.*ÐFEYRENÑ+. yjgp kv hckngf vq rc{ jgt ycigu ujg ycu qygf chvgt jgt vgtokpcvkqp0 3uv Co0

Eqorn0 ]Fmv0 % 39/3_ ̨̨ 85Î87= 4f Co0 Eqorn0 ]Fmv0 % 82_ ̨̨ :9Î;20 Qp Ugrvgodgt :. 4239. vjg

Eqwtv itcpvgf fghgpfcpvÓu etquu/oqvkqp hqt rctvkcn uwooct{ lwfiogpv qp vjg FEYREN eqwpv

*Eqwpv KX+. eqpenwfkpi vjcv vjg encko ycu dcttgf d{ vjg uvcvwvg qh nkokvcvkqpu0

Rgpfkpi dghqtg vjg Eqwtv ku fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv qp Eqwpvu K. KK. cpf

KKK0 Fgh0Óu Oqv0 hqt Uwoo0 L0 ]Fmv0 % :2_ *ÐFgh0Óu Oqv0Ñ+= Ogo0 kp Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % :2/
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3_ *ÐFgh0Óu Ogo0Ñ+03 Yjkng kv crrgctu vjcv rnckpvkhhÓu vgtokpcvkqp ycu jcuv{. cpf qpg eqwnf vcmg

kuuwg ykvj vjg swcnkv{ qh vjg ocpcigtkcn fgekukqp ocmkpi kpxqnxgf. rnckpvkhh jcu pqv eqog hqtyctf

ykvj gxkfgpeg vjcv yqwnf gpcdng c tgcuqpcdng lwt{ vq eqpenwfg vjcv ujg ycu vgtokpcvgf dgecwug qh

3 Rnckpvkhh eqpugpvgf vq vjg gpvt{ qh uwooct{ lwfiogpv kp hcxqt qh fghgpfcpv qp Eqwpv K0
SeeRn0Óu Qrr0 vq Fgh0Óu Oqv0 ]Fmv0 % :8_ cv 3 p0 3 *ÐRnckpvkhh fqgu pqv qrrqug FghgpfcpvÓu Oqvkqp
hqt Uwooct{ Lwfiogpv tgncvgf vq ]jgt_ rc{ fkuetkokpcvkqp enckou0Ñ+0 Vjgtghqtg. vjg Eqwtv yknn
itcpv lwfiogpv kp hcxqt qh fghgpfcpv qp rnckpvkhhÓu rc{ fkuetkokpcvkqp encko. cpf vjku qrkpkqp yknn
qpn{ cfftguu Eqwpvu KK cpf KKK0

Vjg Eqwtv tgeqipk¦gu vjcv kp Winston & Strawn, LLP v. McLean. vjg Eqwtv qh Crrgcnu jgnf
vjcv Ð]w_pfgt vjg Hgfgtcn Twngu qh Ekxkn Rtqegfwtg. c oqvkqp hqt uwooct{ lwfiogpv ecppqv dg
ÒeqpegfgfÓ hqt ycpv qh qrrqukvkqp0Ñ :65 H05f 725. 727 *F0E0 Ekt0 4238+0 Vjg eqwtv wpfgtueqtgf
vjcv vjg ÐFkuvtkev Eqwtv Òowuv cnyc{u fgvgtokpg hqt kvugnh yjgvjgt vjg tgeqtf cpf cp{ wpfkurwvgf
ocvgtkcn hcevu lwuvkh{ itcpvkpi uwooct{ lwfiogpv0ÓÑ Id.. swqvkpi Grimes v. Dist. of Columbia. 9;6
H05f :5. ;7 *F0E0 Ekt0 4237+0 Jqygxgt. vjcv twnkpi ctqug kp vjg eqpvgzv qh c ecug kp yjkej vjg
fkuvtkev eqwtv gzgtekugf kvu fkuetgvkqp wpfgt vjg Nqecn Twngu vq vtgcv c uwooct{ lwfiogpv oqvkqp
cu eqpegfgf yjgp vjg pqp/oqxkpi rctv{ hckngf vq hkng cp{ qrrqukvkqp cv cnn0 Vjg Eqwtv uvcvgf<

C rctv{ uggmkpi uwooct{ lwfiogpv cnyc{u dgctu vjg kpkvkcn tgurqpukdknkv{
qh kphqtokpi vjg fkuvtkev eqwtv qh vjg dcuku hqt kvu oqvkqp. cpf kfgpvkh{kpi
vjqug rqtvkqpu qh vjg tgeqtf yjkej kv dgnkgxgu fgoqpuvtcvg vjg cdugpeg qh c
igpwkpg kuuwg qh ocvgtkcn hcev0 Cpf vjgp c fkuvtkev eqwtv owuv cnyc{u
fgvgtokpg hqt kvugnh yjgvjgt vjg tgeqtf cpf cp{ wpfkurwvgf ocvgtkcn hcevu
lwuvkh{ itcpvkpi uwooct{ lwfiogpv0 Vjgug uvcpfctfu ecppqv dg ucvkuhkgf kh.
cu cnnqygf d{ Nqecn Twng 9*d+. vjg Fkuvtkev Eqwtv ukorn{ itcpvu lwfiogpv
Ðcu eqpegfgfÑ yjgp vjg pqpoqxkpi rctv{ hcknu vq oggv c fgcfnkpg0

Id. cv 729 *kpvgtpcn ekvcvkqpu. swqvcvkqp octmu. cpf gfkvu qokvvgf+0
Dwv vjcv ku pqv yjcv jcrrgpgf kp vjku ecug0 Fghgpfcpv ogv kvu kpkvkcn tgurqpukdknkv{ vq kphqto

vjg Eqwtv qh vjg dcuku qh kvu oqvkqp. cpf kv rqkpvgf vq vjg rqtvkqpu qh vjg tgeqtf vjcv fgoqpuvtcvg
vjg ncem qh cp{ igpwkpg kuuwg qh ocvgtkcn hcev qp Eqwpv K0 Cpf jgtg. wpnkmg kp Winston & Strawn.
rnckpvkhh hkngf c vkogn{ qrrqukvkqp vq vjg oqvkqp hqt uwooct{ lwfiogpv. cpf ujg kfgpvkhkgf cnn qh
vjg kuuwgu yjkej. kp jgt xkgy. rtgugpvgf igpwkpg fkurwvgu qh ocvgtkcn hcev vjcv yqwnf dct gpvt{ qh
lwfiogpv cickpuv jgt0 Vjwu. rnckpvkhh jcu cxckngf jgtugnh qh vjg qrrqtvwpkv{ rtqxkfgf kp Twng 78*e+
vq cfftguu cnn qh fghgpfcpvÓu cuugtvkqpu qh hcev. cpf. rwtuwcpv vq Twng 78*g+. vjg Eqwtv oc{ eqpukfgt
vjg hcevu tgncvgf vq Eqwpv K vq dg wpfkurwvgf hqt rwtrqugu qh vjg rgpfkpi oqvkqp0 Ukpeg kp vjg hceg
qh vjcv ujqykpi. rnckpvkhh urgekhkecnn{ kphqtogf vjg Eqwtv vjcv ujg fkf pqv qrrqug vjg gpvt{ qh
lwfiogpv cickpuv jgt qp Eqwpv K. vjgtg ku pq fkurwvg hqt vjg Eqwtv vq cflwfkecvg. cpf vjg
tgswktgogpvu qh Twng 78 jcxg dggp ucvkuhkgf0
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jgt cig. qt kp tgvcnkcvkqp hqt eqornckpkpi cdqwv igpfgt fkuetkokpcvkqp0 Uq vjg Eqwtv yknn itcpv

fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv qp vjg tgockpkpi eqwpvu0

DCEMITQWPF

K0 Hcevwcn Dcemitqwpf4

Rnckpvkhh dgicp yqtmkpi hqt fghgpfcpv cu c ugetgvct{ kp Lcpwct{ 3;;:0 Fgh0Óu UQH ̨ 3= Rn0Óu

UQH ̨ 30 Jgt dcug ucnct{ ycu &3.522022 rgt oqpvj. cpf ujg ycu gnkikdng hqt cp cppwcn ucnct{

kpetgcug qh &822022 kh vjg Godcuu{ ycu ucvkuhkgf ykvj jgt rgthqtocpeg fwtkpi vjg {gct0 Fgh0Óu

UQH ̨ 43= Rn0Óu UQH ̨ 430 Cu qh vjg vkog qh jgt vgtokpcvkqp. rnckpvkhhÓu oqpvjn{ ucnct{ ycu

&5.3720220 Fgh0Óu UQH ̨ 48= Rn0Óu UQH ̨ 480

Fwtkpi jgt gornq{ogpv. rnckpvkhhÓu uwrgtxkuqt ycu gkvjgt vjg Godcuu{Óu Ugeqpf Ugetgvct{

*Ceeqwpvu+ Î qtkikpcnn{ Rcwn Owngpic. cpf vjgp Htcpm Odgyg Î qt kvu Hktuv Ugetgvct{

*Ceeqwpvu+ Î Odgyg0 Fgh0Óu UQH ̨ 4= Rn0Óu UQH ̨ 40 Qxgt vkog. cu rnckpvkhh ucy kv. ujg vqqm qp

cffkvkqpcn fwvkgu ujg fguetkdgf cu Ðceeqwpvkpi fwvkgu.Ñ Rn0Óu UQH ̨ 49= Gz0 5 vq Fgh0Óu Oqv0

]Fmv0 % :2/5_ cv 9. 38. cpf. ujg ytqvg c ogoqtcpfwo vq vjg Codcuucfqt qp Ugrvgodgt 9. 422;

tgswguvkpi cp kpetgcug kp jgt ucnct{0 Fgh0Óu UQH ̨ 49= Rn0Óu UQH ̨ 49= Gz0 3: vq Fgh0Óu Oqv0

4 Rwtuwcpv vq Nqecn Ekxkn Twng 9*j+. fghgpfcpv uwdokvvgf kvu uvcvgogpv qh wpfkurwvgf ocvgtkcn
hcevu kp uwrrqtv qh kvu oqvkqp hqt uwooct{ lwfiogpv0 Uvcvgogpv qh Wpfkurwvgf Ocvgtkcn Hcevu kp
Uwrr0 qh Fgh0Óu Oqv0 ]Fmv0 % :2/4_ *ÐFgh0Óu UQHÑ+0 Rnckpvkhh hkngf c tgurqpug vq fghgpfcpvÓu
uvcvgogpv qh ocvgtkcn hcevu cu rctv qh jgt dtkgh kp qrrqukvkqp vq fghgpfcpvÓu oqvkqp hqt uwooct{
lwfiogpv0 Rn0Óu Tgur0 vq Fgh0Óu UQH ]Fmv0 % :8/3_ *ÐRn0Óu UQHÑ+0 Rnckpvkhh cnuq rtqxkfgf cp
cffkvkqpcn uvcvgogpv qh wpfkurwvgf ocvgtkcn hcevu kp qrrqukvkqp vq fghgpfcpvÓu oqvkqp0 Rn0Óu
Cffkvkqpcn Uvcvgogpv qh Wpfkurwvgf Ocvgtkcn Hcevu kp Qrr0 vq Fgh0Óu Oqv0 ]Fmv0 % :8/3_ *ÐRn0Óu
Eqwpvgt UQHÑ+ cv 34Î380 Fghgpfcpv vjgp hkngf c tgurqpug vq rnckpvkhhÓu cffkvkqpcn uvcvgogpv qh
wpfkurwvgf ocvgtkcn hcevu cvvcejgf vq fghgpfcpvÓu tgrn{ dtkgh0 Fgh0Óu Tgrn{ vq Rn0Óu Eqwpvgt UQH
]Fmv0 % :9/3_ *ÐFgh0Óu Tgur0 UQHÑ+0 Vjqwij rnckpvkhhÓu cffkvkqpcn uvcvgogpv qh wpfkurwvgf ocvgtkcn
hcevu cpf fghgpfcpvÓu tgurqpug vq vjqug hcevu ctg pqv eqpvgorncvgf d{ Nqecn Ekxkn Twng 9*j+ Î cpf
kv ku wpengct yj{ vjgug cffkvkqpcn hcevwcn uvcvgogpvu ctg rtqxkfgf Î vjg{ pgxgtvjgnguu kfgpvkh{
cffkvkqpcn wpfkurwvgf hcevu0 Uq. yjgp vjg rctvkgu cempqyngfig vjcv c hcev ku wpfkurwvgf kp gkvjgt
ugv qh hcevwcn uvcvgogpvu. cpf vjg tgeqtf uwrrqtvu vjqug hcevu. vjg Eqwtv yknn ekvg vq vjqug uvcvgogpvu0
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]Fmv0 % :2/7_ *ÐUgrv0 9 Dctqv OgoqÑ+0 Ujg cnuq rtqxkfgf eqrkgu qh vjg ogoqtcpfwo vq Odgyg=

Hgnkz E0 Odwnc. vjg Hktuv Ugetgvct{ *Rqnkvkecn ( Cfokpkuvtcvkxg+= cpf vjg Godcuu{Óu Okpkuvgt

Eqwpugnnqt. Cnhtgf Ejkq¦c0 See Ugrv0 9 Dctqv Ogoq= Gz0 4 vq Fgh0Óu Oqv0 ]Fmv0 % :2/5_ cv 326<;Î

3605

Kp vjg ogoq. rnckpvkhh cfxqecvgf hqt c ucnct{ kpetgcug eqoogpuwtcvg ykvj jgt Ðgzvtc yqtm

nqcf.Ñ cpf ujg enckogf vjcv hqwt qvjgt kpfkxkfwcnu jcf dggp vtgcvgf kp vjcv ocppgt0 Fgh0Óu

UQH ̨ 49= Rn0Óu UQH ̨ 49= see also Ugrv0 9 Dctqv Ogoq0 RnckpvkhhÓu ogoq jcf vjku vq uc{ cdqwv

vjg hqwt qvjgtu<

Dcem kp Hgdtwct{. 4222. yjgp Ingp Lgtxku. Tgegrvkqpkuv vqqm vjg rqukvkqp
qh Ugetgvct{. jgt Ucnct{ ycu eqoogpuwtcvgn{ kpetgcugf htqo &3.482022 vq
&3.682022. c oqpvjn{ kpetgcug qh &422022 *&4.6220221{gct+0

Kp Oc{ 4225 0 0 0 Qhhkeg Qtfgtn{1Lcpkvqt. Etgugpekq NcykicpÓu oqpvjn{
ucnct{ ycu tckugf htqo &3.222 vq &3.422022= cp kpetgcug qh &422022 c oqpvj
*&4.6220221{gct+. lwuvkh{kpi vjcv jg jcu vq fq gzvtc yqtm kp vjg Ejcpegt{
cpf vjg CodcuucfqtÓu Tgukfgpeg0

Kp 4229. yjgp vjg Ugeqpf Ugetgvct{ *Ceevu0+ cpf Vjktf Ugetgvct{ *RC+ ygtg
rtqoqvgf vq Hktuv Ugetgvct{ *Ceevu+ cpf Ugeqpf Ugetgvct{ *RC+. vjgkt
Qxgtugcu Cnnqycpegu ygtg cnuq eqoogpuwtcvgn{ tckugf0

Ugrv0 9 Dctqv Ogoq= see also Fgh0Óu UQH ̨ 4:= Rn0Óu UQH ̨ 4: *enctkh{kpi vjcv Ingp Lgtxku ku hgocng

cpf Etguegpekq Ncykicp ku ocng+0 Rnckpvkhh cnuq ockpvckpgf vjcv ujg fgugtxgf vjg kpetgcug dgecwug

vjg hcev vjcv ujg jcf etgcvgf c eqorwvgt vgorncvg vq uwduvkvwvg hqt rcrgt hqtou jcf ucxgf vjg

Godcuu{ oqpg{<

5 Cv vkogu. rnckpvkhh ekvgu vq jgt fgrqukvkqp kp uwrrqtv qh jgt tgpfkvkqp qh vjg hcevu. dwv ujg
fqgu pqv rtqxkfg vjg Eqwtv ykvj vjg fgrqukvkqp rcigu vq yjkej ujg tghgtu0 Ujg ukorn{ ekvgu vq vjg
fgrqukvkqp yjkej ycu cvvcejgf kp hwnn cu Gzjkdkv OO vq fghgpfcpvÓu tgrn{ vq rnckpvkhhÓu qrrqukvkqp
vq kvu etquu/oqvkqp hqt rctvkcn uwooct{ lwfiogpv0 SeeGz0 OO vq Fgh0Óu Tgrn{ vq Rn0Óu Qrr0 vq
Fgh0Óu Etquu/Oqv0 hqt Rctvkcn Uwoo0 L0 ]Fmv0 % :4/3_ *ÐDctqv Fgr0Ñ+0 Ukpeg rnckpvkhhÓu hwnn
fgrqukvkqp vtcpuetkrv ku kp vjg tgeqtf. cpf dgecwug ujg ekvgu vq kv vjtqwijqwv jgt uvcvgogpv qh hcevu
cpf oqvkqp. vjg EqwtvÓu ekvcvkqpu vq rnckpvkhhÓu vguvkoqp{ yknn tghgt vq vjg hwnn vtcpuetkrv cntgcf{ kp
vjg tgeqtf0
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K jcxg dggp fqkpi o{ lqd gzeggfkpin{. cpf vjg Godcuu{ jcxg ]sic_ dggp
ucxkpi c nqv. yjkej ucxkpiu ku oqtg vjcp vjg 32' qh o{ qpg oqpvjÓu ucnct{0
Vjgug ucxkpiu ctg htqo rwtejcug qh Rc{ogpv Xqwejgtu cpf Dcemkpi Ujggvu
dgecwug rtkqt vq o{ jktkpi. cnn vjgug hqtou ctg dqwijv htqo Rtkpvkpi
Eqorcpkgu yjkej vjg Godcuu{ ku pq nqpigt fqkpi htqo vjgp qp0

Ugrv0 9 Dctqv Ogoq0

Qp Ugrvgodgt ;. 422;. rnckpvkhh ogv ykvj Odgyg cpfOdwnc vq fkuewuu jgt tgswguvgf ucnct{

kpetgcug0 Fgh0Óu UQH ̨ 53= Rn0Óu UQH ̨ 530 RnckpvkhhÓu tgswguv ycu fgpkgf. cpf Odgyg. Odwnc.

cpf rnckpvkhh citggf vjcv ujg yqwnf tgvwtp vq jgt qtfkpct{ ugetgvctkcn fwvkgu kpuvgcf0 SeeFgh0Óu

UQH ̨ 53= Rn0Óu UQH ̨ 53= Dctqv Fgr0 cv 328<34Î38= id. cv 329<3;Î32:<;0

Dghqtg ujg nghv hqt vjg fc{. vjqwij. rnckpvkhh rtgrctgf cpf fgnkxgtgf cpqvjgt ogoqtcpfwo

vq Odgyg cpf Odwnc0 Ujg kphqtogf vjgo vjcv vjgtg ycu c ujqtvcig qh vjg jctf eqr{ rc{ogpv

xqwejgt hqtou vjcv ujg yqwnf pqy pggf kp nkijv qh jgt tgvwtp vq Ðugetgvct{ qpn{Ñ fwvkgu0 Fgh0Óu

UQH ̨̨ 54Î55= Rn0Óu UQH ̨̨ 54Î55= seeGz0 42 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_ *ÐUgrv0 ; Dctqv

OgoqÑ+=6 Dctqv Fgr0 cv 344<44Î345<8 *gzrnckpkpi vjcv ujg yqwnf iq dcem vq wukpi vjg rcrgt hqto

dgecwug vjcv ku yjcv ujg fkf Ðyjgp ]ujg_ ycu hktuv jktgf cu dgkpi ]c_ ugetgvct{Ñ+0 Rnckpvkhh jcf

etgcvgf cpf vjgp eqpvkpwqwun{ wugf vjg eqorwvgtk¦gf xgtukqp qh vjg hqto fwtkpi vjg vkog rgtkqf

vjcv ngf wr vq vjg oggvkpi0 Dwv chvgt vjg oggvkpi. ujg icxg c ogoqtcpfwo vq jgt uwrgtxkuqtu

cfxkukpi vjgo vjcv vjg{ yqwnf pggf vq qtfgt vjg rcrgt hqtou cickp. tgrgcvkpi jgt rqkpv vjcv ujg

jcf dggp ucxkpi vjg Godcuu{ oqpg{0 See, e.g.. Dctqv Fgr. cv 337<42Î338<8 *ÐQp vjg ;vj chvgt qwt

oggvkpi. kv jcu dggp citggf vjcv K yknn dg iqkpi dcem vq dgkpi ugetgvct{0 Uq dgecwug yjgp K ycu c

ugetgvct{ K lwuv hknngf qwv vjqug hqtou. vjg rc{ogpv xqwejgtu. vjg dcemkpi ujggv. cpf vjg hqtou0 Uq

Î cpf vjg rc{ogpv xqwejgtu vjcv K jcf ycu cntgcf{ twppkpi qwv. vjg hqtou vjcv K ycu wukpi dghqtg

6 Qpn{ c ftchv qh vjku ogoqtcpfwo. ytkvvgp kp ujqtvjcpf. ku uvknn kp gzkuvgpeg0 Fgh0Óu
UQH ̨ 54= Rn0Óu UQH ̨ 540
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yjgp K ycu c ugetgvct{0 Vjg{ uvknn jcf vjg hqto vjgtg. uq K tgswguvgf hqt rwtejcug qh vjqug rc{ogpv

xqwejgtu0Ñ+= id. cv 345<3:Î346<5 *ÐS0 Yj{ fkf kv jcxg vq iq dcem vq vjcv yc{ kpuvgcf qh {qw

eqpvkpwkpi vq wug vjg hqto vjcv ycu qp {qwt eqorwvgt vjcv yqwnf ujqy vjg pwodgtu qp kvAÑ C0 ÐUq

K lwuv ycpvgf vjgo vq mpqy vjcv vjg qpg vjcv K fkf ycu xgt{ wughwn0 Vjg{ ygtg ucxkpi. dgecwug K

ycu Î K jcxg vq rqkpv vjgo vq vjg{ ygtg ucxkpi dgecwug qh yjcv K fkf0 Uq K jcf vq dg eqorgpucvgf

hqt yjcv K fkf0Ñ+= id. cv 378<39Î379<39 *ÐDgecwug K ycpv vjgo vq mpqy vjcv vjcv vjg{ ctg ucxkpi c

nqv d{ wukpi yjcv K jcxg fqpg cpf yjcv K jcf hqtocvvgf kp o{ eqorwvgt0 Vjg{ ctg ucxkpi c nqv0Ñ+=

see alsoUgrv0 ; Dctqv Ogoq0

Ceeqtfkpi vq fghgpfcpv. Odgyg fkf pqv jcxg ceeguu vq vjg eqorwvgtk¦gf hqtou qp jku

eqorwvgt. dwv jg eqwnf ceeguu vjgo qp rnckpvkhhÓu eqorwvgt0 Fgh0Óu UQH ̨ 560 Jg nqiigf qp vq

rnckpvkhhÓu eqorwvgt chvgt ujg nghv yqtm qp Ugrvgodgt ;. dwv jg ycu wpcdng vq hkpf vjg hqto. cpf

jg eqpenwfgf vjcv vjg rc{ogpv xqwejgt vgorncvg jcf dggp fgngvgf0 Id. Jg vjgp kphqtogf Odwnc

vjcv rnckpvkhh jcf fgngvgf vjg vgorncvg0 Id. ( p074= seeGz0 43 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_ *ÐDtkgh

qp vjg Ecug qh Fqnqtgu DctqvÑ+ cv 407 Vjg Ðokuukqp cfokpkuvtcvkqpÑ ocfg c fgekukqp vjcv pkijv vq

rnceg rnckpvkhh qp cfokpkuvtcvkxg ngcxg koogfkcvgn{ rgpfkpi vjg cttkxcn qh vjg Codcuucfqt0 See

Dtkgh qp vjg Ecug qh Fqnqtgu Dctqv cv 40

Vjg pgzv oqtpkpi. Ugrvgodgt 32. 422;. Odwnc gpvgtgf rnckpvkhhÓu qhhkeg0 Fgh0Óu UQH ̨ 58=

Rn0Óu UQH ̨ 580 Chvgt jg cumgf rnckpvkhh yjgvjgt ujg ycu c ogodgt qh c ncdqt wpkqp. vq yjkej ujg

tgurqpfgf Ðpq.Ñ jg rtgugpvgf jgt ykvj c ngvvgt fcvgf vjg ucog fc{ ukipgf d{ Ejkq¦c. rncekpi jgt

7 Rnckpvkhh fkurwvgu vjg cnngicvkqp vjcv ujg fgngvgf vjg rc{ogpv xqwejgt vgorncvg0 Ujg enckou
vjcv ujg wugf vjg vgorncvg qp Ugrvgodgt 32. 422; vq rtgrctg c rc{ogpv xqwejgt hqt vjg
tgrtgugpvcvkqpcn ect qh vjg Codcuucfqt. Rn0Óu UQH ̨ 56= Dctqv Fgr0 cv 334<3;Î335<5= id. cv 5::<37Î
5:;<32. cpf vjcv vjg xqwejgtu kuuwgf vq jgt chvgt ujg ycu rncegf qp cfokpkuvtcvkxg ngcxg ygtg
etgcvgf wukpi vjg eqorwvgtk¦gf xqwejgt vgorncvg0 Rn0Óu UQH ̨ 56= Dctqv Fgr0 cv 532<44Î534<390
Rnckpvkhh fkf pqv uwrrn{ cp{ fqewogpvct{ gxkfgpeg qp vjku rqkpv0
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qp kpfghkpkvg cfokpkuvtcvkxg ngcxg0 Fgh0Óu UQH ̨ 58= Rn0Óu UQH ̨ 580 Odwnc cumgf jgt vq icvjgt

jgt vjkpiu. cpf jg gueqtvgf jgt qwv qh vjg qhhkeg0 Fgh0Óu UQH ̨ 58= Rn0Óu UQH ̨ 5808

Vjg Ugrvgodgt 32. 422; ngvvgt uvcvgf<

Hwtvjgt vq vjg oggvkpi dgvyggp Hktuv Ugetgvct{ *Ceeqwpvu+. Hktuv Ugetgvct{
*Rqnkvkecn cpf Cfokpkuvtcvkqp+ cpf {qwtugnh. tgictfkpi ocvvgtu rgtvckpkpi vq
{qwt fwvkgu. cpf chvgt ugtkqwu eqpukfgtcvkqp qh vjg ektewouvcpegu
uwttqwpfkpi {qwt cevkqpu vjgtgchvgt. kv jcu dggp fgekfgf vq rnceg {qw qp
kpfghkpkvg cfokpkuvtcvkxg ngcxg ykvj koogfkcvg ghhgev rgpfkpi tgxkgy qh
{qwt ecug0

Fwtkpi {qwt cfokpkuvtcvkxg ngcxg. {qw yknn tgegkxg 72' qh {qwt ucnct{0 Cp{
hwtvjgt fgekukqpu tgictfkpi {qwt gornq{ogpv ykvj vjg Godcuu{ yknn dg
ocfg chvgt vjg qwveqog qh vjg tgxkgy qh {qwt ecug0

Gz0 44 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_ *ÐCfokpkuvtcvkxg Ngcxg NgvvgtÑ+0

Kp c ngvvgt fcvgf Pqxgodgt 7. 422;. fghgpfcpv kphqtogf rnckpvkhh vjcv ujg jcf dggp

vgtokpcvgf0 SeeGz0 46 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_ *ÐVgtokpcvkqp NgvvgtÑ+0 Vjcv ngvvgt uvcvgf kp

tgngxcpv rctv<

K ytkvg vq kphqto {qw vjcv hqnnqykpi vjg tgxkgy qh vjg ektewouvcpegu vjcv ngf
vq {qwt dgkpi rncegf qp cfokpkuvtcvkxg ngcxg qp 32vj Ugrvgodgt. 422;. vjg
Godcuu{ jcu fgekfgf vjcv {qwt ugtxkegu ctg pq nqpigt tgswktgf d{ vjg
Iqxgtpogpv qh vjg Tgrwdnke qh ¥codkc0

[qwt gornq{ogpv eqpvtcev jcu vjgtghqtg dggp vgtokpcvgf ykvj ghhgev htqo
53uv Qevqdgt 422;0 [qw yknn dg rckf qpg oqpvjÓu ucnct{ kp nkgw qh pqvkeg0

Id. Rnckpvkhh ycu 84 {gctu qnf yjgp ujg ycu vgtokpcvgf. cpf ujg ycu vjg qnfguv nqecnn{ gpicigf

uvchh ogodgt gornq{gf cv vjg Godcuu{0 Fgh0Óu UQH ̨ 6= seeRn0Óu UQH ̨ 60 Qp crrtqzkocvgn{

Pqxgodgt 45. 422;. vjg Godcuu{ jktgf Pkuejgn Rgfcrwfk. c ocng yjq ycu {qwpigt vjcp rnckpvkhh.

cu jgt tgrncegogpv0 SeeFgh0Óu UQH ̨ 68= Rn0Óu UQH ̨ 680

8 Cv uqog rqkpv fwtkpi vjku gzejcpig. Odgyg gpvgtgf rnckpvkhhÓu qhhkeg cu ygnn0 Fgh0Óu
UQH ̨ 58= Rn0Óu UQH ̨ 580



:

KK0 Godcuu{ Rgtuqppgn

Vjg qticpk¦cvkqp qh vjg Godcuu{ ku tgngxcpv vq kvu uvcvwu cu cp gornq{gt vjcv eqwnf dg nkcdng

wpfgt Vkvng XKK cpf vjg CFGC0 Vjg Codcuucfqt. vjg Fghgpug Cvvcejfi. cpf Godcuu{ rgtuqppgn.

yjkej kpenwfgu dqvj fkrnqocvke rgtuqppgn cpf nqecnn{ gpicigf uvchh. ygtg rquvgf vq vjg Godcuu{

nqecvgf kp Ycujkpivqp. F0E0 SeeFgh0Óu UQH ̨̨ 8. 33= Rn0Óu UQH ̨̨ 8. 330

Fwtkpi vjg tgngxcpv vkog rgtkqf rtkqt vq rnckpvkhhÓu vgtokpcvkqp. vjg Godcuu{ jcf pq oqtg

vjcp hqwtvggp nqecnn{ gpicigf uvchh. vjg Fghgpug Cvvcejfi jcf vyq nqecnn{ gpicigf uvchh. Fgh0Óu

UQH ̨ 8= Rn0Óu UQH ̨ 8. cpf vjgtg ygtg vgp fkrnqocvke rgtuqppgn *kpenwfkpi vjg Fghgpug Cvvcejfi+

rquvgf vq vjg Godcuu{ kp Ycujkpivqp. F0E0 Fgh0Óu UQH ̨ 33= Rn0Óu UQH ̨ 3309

Vjg fkrnqocvke rgtuqppgn. gzegrv hqt vjg Fghgpug Cvvcejfi ygtg jktgf. hktgf. cpf fkuekrnkpgf

d{ ¥codkcÓu Okpkuvt{ qt Okpuvgt qh Hqtgkip Chhcktu. cpf vjgkt yqtm cuukipogpvu ygtg cuukipgf

cpf oqpkvqtgf d{ vjg Okpkuvgt qh Hqtgkip Chhcktu cu ygnn0 Fgh0Óu UQH ̨̨ 34Î35= Rn0Óu UQH ̨̨ 34Î

350 Fkrnqocvke rgtuqppgn ygtg rckf qwv qh c dwfigv guvcdnkujgf d{ vjg Okpkuvgt qh Hqtgkip Chhcktu.

cpf vjg Okpkuvgt ugv vjgkt ucnctkgu. urgekhkgf vjgkt ogvjqfu qh yqtm. cpf tgiwncvgf rc{tqnn rtcevkegu0

Fgh0Óu UQH ̨̨ 35Î36= Rn0Óu UQH ̨̨ 35Î360

Ogodgtu qh vjg Godcuu{Óu nqecnn{ gpicigf uvchh ygtg jktgf cpf hktgf d{ vjg Codcuucfqt0

Fgh0Óu UQH ̨ 9= Rn0Óu UQH ̨ 90 Vjg fkrnqocvke jgcfu qh fgrctvogpvu gzgtekugf fc{/vq/fc{

uwrgtxkukqp qxgt vjg uvchh< rtqownicvkpi yqtm twngu. ockpvckpkpi gornq{ogpv tgeqtfu. fkuvtkdwvkpi

9 Vjg Tgrwdnke qh ¥codkc ockpvckpu c rgtocpgpv okuukqp vq vjg Wpkvgf Pcvkqpu kp Pgy[qtm
Ekv{ *ÐWP OkuukqpÑ+0 Fgh0Óu UQH ̨ 37= Rn0Óu UQH ̨ 370 ¥codkcÓu Okpkuvgt qh Hqtgkip Chhcktu jcu
vjg cwvjqtkv{ vq jktg cpf hktg fkrnqocvke rgtuqppgn cuukipgf vq vjg WP Okuukqp. cpf cnuq ugvu vjg
eqpfkvkqpu qh vjgkt gornq{ogpv. oqpkvqtu vjgkt rgthqtocpeg. ugvu vjgkt ucnctkgu. cpf fkuekrnkpgu
vjgo0 Fgh0Óu UQH ̨̨ 37Î38= Rn0Óu UQH ̨̨ 37Î380 Vjg WPOkuukqpÓu nqecnn{ gpicigf uvchh ku jktgf.
hktgf. cpf fkuekrnkpgf d{ vjg fkrnqocvke jgcf qh vjg WP Okuukqp Î vjg Rgtocpgpv Tgrtgugpvcvkxg0
Fgh0Óu UQH ̨̨ 37. 39= Rn0Óu UQH ̨̨ 37. 390 Vjg WPOkuukqp gzgtekugu eqpvtqn qxgt nqecnn{ gpicigf
uvchhÓu yqtm. cpf ugvu vjgkt ucnctkgu ykvj tgeqoogpfcvkqp htqo ¥codkcÓu Okpkuvgt qh Hqtgkip
Chhcktu0 Fgh0Óu UQH ̨ 39= Rn0Óu UQH ̨ 390



;

yqtm cuukipogpvu. cpf jcpfnkpi fkuekrnkpct{ ocvvgtu0 Fgh0Óu UQH ̨ := Rn0Óu UQH ̨ :0 Vjg fkrnqocv

igpgtcnn{ kp ejctig qh nqecnn{ gpicigf uvchh ycu vjg Hktuv Ugetgvct{ *Cfokpkuvtcvkqp+0 Fgh0Óu

UQH ̨ := Rn0Óu UQH ̨ :0

Vjg Godcuu{ rtqrqugf vgtou qh gornq{ogpv hqt kvu nqecnn{ gpicigf uvchh. cpf kv gzgtekugf

cwvjqtkv{ qxgt uwrrqtv uvchh rgtuqppgn ocvvgtu0 Fgh0Óu UQH ̨ ;= seeRn0Óu UQH ̨ ;0: Dwv uvchh ucnct{

jcf vq dg crrtqxgf d{ ¥codkcÓu Okpkuvgt qh Hqtgkip Chhcktu0 Fgh0Óu UQH ̨ ;= seeRn0Óu UQH ̨ ;0

Vjg Fghgpug Cvvcejfi ycu jktgf. fkuekrnkpgf. cpf hktgf d{ ¥codkcÓu Okpkuvt{ qh Fghgpug0

Fgh0Óu UQH ̨̨ 34Î36= Rn0Óu UQH ̨̨ 34Î360 Vjg Okpkuvt{ qh Fghgpug cuukipgf cpf qxgtucy vjg

yqtm rgthqtogf d{ vjg Fghgpug Cvvcejfi0 Fgh0Óu UQH ̨̨ 34Î36= Rn0Óu UQH ̨̨ 34Î360 Ykvjkp vjg

qhhkeg qh vjg Fghgpug Cvvcejfi. vjg Fghgpug Cvvcejfi jcf cwvjqtkv{ Î ykvj pqvkeg vq vjg Okpkuvgt qh

Fghgpug Î vq jktg cpf hktg jku qyp nqecnn{ gpicigf uvchh. yjkej eqpukuvgf qh c ftkxgt cpf c ugetgvct{0

Fgh0Óu UQH ̨ 32= seeRn0Óu UQH ̨ 320 Vjg Fghgpug Cvvcejfi cnuq eqpvtqnngf jku nqecnn{ gpicigf

uvchh ogodgtuÓ yqtm cuukipogpvu cpf gornq{ogpv tgeqtfu. oqpkvqtgf vjgkt rgthqtocpeg.

fkuekrnkpgf vjgo. cpf. kp eqplwpevkqp ykvj vjg Okpkuvgt qh Fghgpug. ugv vjgkt ucnctkgu0 Fgh0Óu

UQH ̨ 32= seeRn0Óu UQH ̨ 320 Vjg Fghgpug CvvcejfiÓu nqecnn{ gpicigf uvchh ycu rckf qwv qh vjg

Fghgpug CvvcejfiÓu dwfigv. Fgh0Óu UQH ̨ 32= seeRn0Óu UQH ̨ 32. cpf vjg Fghgpug CvvcejfiÓu

eqorgpucvkqp cpf eqpfkvkqpu qh ugtxkeg ygtg iqxgtpgf d{ twngu guvcdnkujgf d{ vjg Okpkuvt{ qh

Hqtgkip Chhcktu0 Fgh0Óu UQH ̨ 36= Rn0Óu UQH ̨ 360

: Rnckpvkhh ÐfkurwvguÑ vjku hcev Ðvq vjg gzvgpv vjcv kv cuugtvu c ngicn eqpenwukqp cdqwv vjg nqecnn{
gpicigf uvchhÓu uvcvwvqt{ gornq{gt hqt vjg rwtrqug qh vjg CFGC qt Vkvng XKK0Ñ Rn0Óu UQH ̨ ;0
Nqecn Twng 9*j+ tgswktgu c rctv{Óu ugrctcvg uvcvgogpv qh igpwkpg hcevu vq ugv Ðhqtvj cnn ocvgtkcn hcevu
cu vq yjkej kv ku eqpvgpfgf vjgtg gzkuvu c igpwkpg kuuwg pgeguuct{ vq dg nkvkicvgf. yjkej ujcnn kpenwfg
tghgtgpegu vq vjg rctvu qh vjg tgeqtf tgnkgf qp vq uwrrqtv vjg uvcvgogpv0Ñ NExT 9*j+0 Rnckpvkhh jcu
hckngf vq fq uq jgtg. cpf kpuvgcf. qpn{ rtqxkfgu jgt qyp eqoogpvct{0 Vq vjg gzvgpv rnckpvkhh fqgu
pqv uwrrqtv jgt hcevwcn cuugtvkqpu ykvj tgeqtf gxkfgpeg. vjg Eqwtv ecp pgkvjgt etgfkv vjgo. pqt
eqpenwfg vjcv vjg{ eqpvtqxgtv fghgpfcpvÓu hcevwcn cuugtvkqpu0
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Vjg Godcuu{Óu nqecnn{ gpicigf uvchh. kpenwfkpi rnckpvkhh. eqwnf dg ecnngf wrqp vq cuukuv vjg

Fghgpug Cvvcejfi ykvj vcumu uwej cu v{rkpi ogoqtcpfc cpf ejgemu0 Fgh0Óu UQH ̨ 32= seeRn0Óu

UQH ̨ 320

KKK0 Rtqegfwtcn Dcemitqwpf

Qp Lwpg 42. 4232. rnckpvkhh hkngf c ejctig qh ugz cpf cig fkuetkokpcvkqp ykvj vjg Wpkvgf

Uvcvgu Gswcn Gornq{ogpv Qrrqtvwpkv{ Eqookuukqp *ÐGGQEÑ+0 Rn0Óu Eqwpvgt UQH ̨ 48= Fgh0Óu

Tgur0 UQH ̨ 48= seeGz0 48 vq Rn0Óu Qrr0 ]Fmv0 % :8/4_0 Vjg GGQE kuuwgf c fgekukqp qp Ugrvgodgt

4:. 4234. eqpenwfkpi vjcv vjgtg ycu tgcuqpcdng ecwug vq dgnkgxg vjcv vjg Godcuu{ fkuetkokpcvgf

cickpuv rnckpvkhh dcugf qp jgt ugz cpf jgt cig yjgp kv fkuejctigf jgt. kp xkqncvkqp qh Vkvng XKK cpf

vjg CFGC. cpf vjcv kv tgvcnkcvgf cickpuv jgt kp xkqncvkqp qh vjg CFGC0 Rn0Óu Eqwpvgt UQH ̨ 4;=

Fgh0Óu Tgur0 UQH ̨ 4;= seeGz0 49 vq Rn0Óu Qrr0 ]Fmv0 % :8/5_ *ÐGGQE FgvgtokpcvkqpÑ+0 Jqygxgt.

vjg GGQE eqpenwfgf vjcv vjgtg ycu kpuwhhkekgpv gxkfgpeg vq guvcdnkuj vjcv vjg Godcuu{ tgvcnkcvgf

cickpuv rnckpvkhh kp xkqncvkqp qh Vkvng XKK0 SeeGGQE Fgvgtokpcvkqp0

Qp Octej 3:. 4235.; rnckpvkhh hkngf jgt kpkvkcn eqornckpv. cnngikpi xkqncvkqpu qh Vkvng XKK

cpf vjg CFGC0 Eqorn0 Rnckpvkhh hkngf jgt hktuv cogpfgf eqornckpv qp Pqxgodgt 44. 4235. kp

yjkej ujg cffgf c FEYREN encko0 See3uv Co0 Eqorn0 ̨̨ 85Î870

Qp Crtkn 33. 4236. vjg Eqwtv fkuokuugf rnckpvkhhÓu cogpfgf eqornckpv hqt ncem qh rgtuqpcn

lwtkufkevkqp dcugf qp rnckpvkhhÓu hcknwtg vq rgthgev ugtxkeg qp fghgpfcpv kp ceeqtfcpeg ykvj vjg

Hqtgkip Uqxgtgkip Koowpkvkgu Cev *ÐHUKCÑ+0 Barot v. Embassy of the Republic of Zambia. 33 H0

Uwrr0 5f 46. 54 *F0F0E0 4236+0 Vjg Eqwtv fgpkgf rnckpvkhhÓu oqvkqp hqt tgeqpukfgtcvkqp qp Lwpg

4. 42360 Barot v. Embassy of the Republic of Zambia. 33 H0 Uwrr0 5f 55. 58 *F0F0E0 4236+0

; Vjg rctvkgu fkurwvg vjg fcvg qp yjkej rnckpvkhh hkngf jgt qtkikpcn eqornckpv. see Barot v. 
Embassy of Zambia. 486 H0 Uwrr0 5f 4:2. 4:7 p07 *F0F0E0 4239+. dwv vjku fcvg fqgu pqv chhgev vjg
qwveqog qh vjku ecug uq vjg Eqwtv pggf pqv cfftguu vjg kuuwg0
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Rnckpvkhh crrgcngf vjg fkuokuucn qh jgt cogpfgf eqornckpv. cpf vjg Eqwtv qh Crrgcnu tgxgtugf cpf

tgocpfgf vjg ecug vq Ðchhqtf ]rnckpvkhh_ 0 0 0 vjg qrrqtvwpkv{ vq ghhgev ugtxkeg rwtuwcpv vq 4:

W0U0E ¸ 382:*c+*5+0Ñ Barot v. Embassy of the Republic of Zambia. 9:7 H05f 48. 4;Î52 *F0E0 Ekt0

4237+= see alsoOcpfcvg qh Wpkvgf Uvcvgu Eqwtv qh Crrgcnu ]Fmv0 % 63_0

Chvgt rnckpvkhh rgthgevgf ugtxkeg. seeTgvwtp qh Ugtxkeg Chh0 ]Fmv0 % 74_. fghgpfcpv oqxgf

vq fkuokuu vjg cogpfgf eqornckpv qp vjg itqwpfu vjcv kv hckngf vq uvcvg c encko wrqp yjkej tgnkgh

eqwnf dg itcpvgf0 Fgh0Óu Ogo0 qh Ncy kp Uwrr0 qh Fgh0Óu Oqv0 vq Fkuokuu ]Fmv0 % 75/3_0 Kp

tgurqpug. rnckpvkhh hkngf c oqvkqp hqt ngcxg vq hkng c ugeqpf cogpfgf eqornckpv rwtuwcpv vq Hgfgtcn

Twng qh Ekxkn Rtqegfwtg 37. Oqv0 hqt Ngcxg vq Hkng 4f Co0 Eqorn0 ]Fmv0 % 76_. yjkej vjg Eqwtv

itcpvgf0 Okp0 Qtfgt *Lcp0 3;. 4238+0

Rnckpvkhh hkngf c ugeqpf cogpfgf eqornckpv qp Lcpwct{ 3;. 42380 4f Co0 Eqorn0

]Fmv0 % 82_0 Eqwpv K cnngigu rc{ fkuetkokpcvkqp qp vjg dcuku qh igpfgt kp xkqncvkqp qh Vkvng XKK0

Id. ̨̨ 8;Î970 Eqwpv KK cnngigu vjcv rnckpvkhh ycu vgtokpcvgf dgecwug qh jgt cig kp xkqncvkqp qh vjg

CFGC0 Id. ̨̨ 98Î:20 Eqwpv KKK cnngigu vjcv ujg ycu tgvcnkcvgf cickpuv kp xkqncvkqp qh Vkvng XKK hqt

ocmkpi eqornckpvu vq jgt gornq{gt tgictfkpi wpgswcn rc{ cpf fkuetkokpcvkqp0 Id. ̨̨ :3Î:80

Eqwpv KX cnngigu vjcv fghgpfcpv hckngf vq rc{ rnckpvkhh jgt qygf ycigu kp xkqncvkqp qh vjg F0E0

Ycig Rc{ogpv cpf Eqnngevkqp Ncy0 Id. ̨̨ :9Î;20 Qp Hgdtwct{ 34. 4238. fghgpfcpv hkngf cp

cpuygt. yjkej kpenwfgf c eqwpvgtencko hqt vtgurcuu vq ejcvvgn cickpuv rnckpvkhh0 Cpuygt

]Fmv % 84_ ̨̨ 325Î2:0 Fghgpfcpv xqnwpvctkn{ fkuokuugf vjg eqwpvgtencko qp Hgdtwct{ 48. 4238.

Pqvkeg qh Xqnwpvct{ Fkuokuucn ]Fmv0 % 86_ chvgt hknkpi cp cogpfgf cpuygt qp Hgdtwct{ 47. 42380

Co0 Cpuygt ]Fmv0 % 85_0

Hqnnqykpi fkueqxgt{. rnckpvkhh oqxgf hqt rctvkcn uwooct{ lwfiogpv qp jgt FEYREN

encko. Oqv0 hqt Rctvkcn Uwoo0 L0 ]Fmv0 % 97_. cpf fghgpfcpv hkngf c etquu/oqvkqp hqt uwooct{
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lwfiogpv qp vjg ucog eqwpv0 Fgh0Óu Etquu/Oqv0 hqt Rctvkcn Uwoo0 L0 ]Fmv0 % 9:_0 Vjg Eqwtv

itcpvgf fghgpfcpvÓu etquu/oqvkqp hqt uwooct{ lwfiogpv0 See Barot. 486 H0 Uwrr0 5f cv 4:90

Fghgpfcpv cnuq hkngf c oqvkqp hqt uwooct{ lwfiogpv qp Eqwpvu K. KK. cpf KKK qp Octej ;. 42390

Fgh0Óu Oqv0 Vjg oqvkqp jcu dggp hwnn{ dtkghgf032

UVCPFCTF QH TGXKGY

Uwooct{ lwfiogpv ku crrtqrtkcvg Ðkh vjg oqxcpv ujqyu vjcv vjgtg ku pq igpwkpg fkurwvg cu

vq cp{ ocvgtkcn hcev cpf vjg oqxcpv ku gpvkvngf vq lwfiogpv cu c ocvvgt qh ncy0Ñ Hgf0 T0 Ekx0 R0

78*c+0 Vjg rctv{ uggmkpi uwooct{ lwfiogpv Ðdgctu vjg kpkvkcn tgurqpukdknkv{ qh kphqtokpi vjg

fkuvtkev eqwtv qh vjg dcuku hqt kvu oqvkqp. cpf kfgpvkh{kpi vjqug rqtvkqpu qh vjg rngcfkpiu.

fgrqukvkqpu. cpuygtu vq kpvgttqicvqtkgu. cpf cfokuukqpu qp hkng. vqigvjgt ykvj vjg chhkfcxkvu. kh cp{.

yjkej kv dgnkgxgu fgoqpuvtcvg vjg cdugpeg qh c igpwkpg kuuwg qh ocvgtkcn hcev0Ñ Celotex Corp. v. 

Catrett. 699 W0U0 539. 545 *3;:8+ *kpvgtpcn swqvcvkqp octmu qokvvgf+0 Vq fghgcv uwooct{

lwfiogpv. vjg pqp/oqxkpi rctv{ owuv Ðfgukipcvg urgekhke hcevu ujqykpi vjcv vjgtg ku c igpwkpg

kuuwg hqt vtkcn0Ñ Id. cv 546 *kpvgtpcn swqvcvkqp octmu qokvvgf+0

Vjg ogtg gzkuvgpeg qh c hcevwcn fkurwvg ku kpuwhhkekgpv vq rtgenwfg uwooct{ lwfiogpv0

Anderson v. Liberty Lobby, Inc.. 699 W0U0 464. 469Î6: *3;:8+0 C fkurwvg ku ÐigpwkpgÑ qpn{ kh c

tgcuqpcdng hcev/hkpfgt eqwnf hkpf hqt vjg pqp/oqxkpi rctv{= c hcev ku ÐocvgtkcnÑ qpn{ kh kv ku ecrcdng

qh chhgevkpi vjg qwveqog qh vjg nkvkicvkqp0 Id. cv 46:= Laningham v. U.S. Navy. :35 H04f 3458.

3463 *F0E0 Ekt0 3;:9+0 Kp cuuguukpi c rctv{Óu oqvkqp. vjg eqwtv owuv Ðxkgy vjg hcevu cpf ftcy

tgcuqpcdng kphgtgpegu Òkp vjg nkijv oquv hcxqtcdng vq vjg rctv{ qrrqukpi vjg uwooct{ lwfiogpv

32 Rnckpvkhh hkngf jgt qrrqukvkqp vq fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv qp Crtkn 32.
42390 Rn0Óu Qrr0 vq Fgh0Óu Oqv0 ]Fmv0 % :8_ *ÐRn0Óu Qrr0Ñ+0 Qp Crtkn 46. 4239. fghgpfcpv hkngf kvu
tgrn{0 Fgh0Óu Tgrn{ vq Rn0Óu Qrr0 ]Fmv0 % :9_ *ÐFgh0Óu Tgrn{Ñ+0
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oqvkqp0ÓÑ Scott v. Harris. 772 W0U0 594. 59: *4229+ *cnvgtcvkqpu qokvvgf+. swqvkpi United States 

v. Diebold, Inc.. 58; W0U0 876. 877 *3;84+ *rgt ewtkco+0

CPCN[UKU

K0 C fkurwvg qh hcev gzkuvu cu vq yjgvjgt vjg Godcuu{ ku cp Ðgornq{gtÑ hqt rwtrqugu qh
Vkvng XKK cpf vjg CFGC0

Vkvng XKK crrnkgu vq cp{ gornq{gt yjq Ðjcu hkhvggp qt oqtg gornq{ggu hqt gcej yqtmkpi

fc{ kp gcej qh vygpv{ qt oqtg ecngpfct yggmu kp vjg ewttgpv qt rtgegfkpi ecngpfct {gct0Ñ 64

W0U0E0 ¸ 4222g*d+0 Wpfgt vjg CFGC. vjg fghkpkvkqp qh cp Ðgornq{gtÑ ku kfgpvkecn. gzegrv vjcv vjg

rgtuqp qt gpvkv{ owuv jcxg Ðvygpv{ qt oqtg gornq{ggu0Ñ 4; W0U0E0 ¸ 852*d+033

Ð]V_jg vjtgujqnf pwodgt qh gornq{ggu hqt crrnkecvkqp qh Vkvng XKK ku cp gngogpv qh c

rnckpvkhhÓu encko hqt tgnkgh0Ñ Arbaugh v. Y&H Corp.. 768 W0U0 722. 737 *4228+0 Vjg Godcuu{

ctiwgu vjcv kv ku pqv cp gornq{gt hqt rwtrqugu qh Vkvng XKK qt vjg CFGC dgecwug kv gornq{gf hgygt

vjcp hkhvggp rgqrng *qt vygpv{ wpfgt vjg CFGC+. seeFgh0Óu Ogo0 cv 35Î3;. cpf kv uggmu vjg gpvt{

qh lwfiogpv kp kvu hcxqt qp vjcv dcuku0

Vjg rctvkgu fq pqv fkurwvg vjcv fwtkpi vjg tgngxcpv vkog rgtkqf. vjg Godcuu{ jcf pq oqtg

vjcp hqwtvggp nqecnn{ gpicigf uvchh0 Fgh0Óu UQH ̨ 8= Rn0Óu UQH ̨ 80 Dwv rnckpvkhh eqpvgpfu vjcv vjg

vgp fkrnqocvke rgtuqppgn rquvgf vq vjg Godcuu{. cu ygnn cu vjg Fghgpug CvvcejfiÓu vyq nqecnn{

gpicigf uvchh. ujqwnf dg eqwpvgf cu Godcuu{ gornq{ggu hqt vjg rwtrqug qh fgvgtokpkpi yjgvjgt

vjg Godcuu{ ku uwdlgev vq vjg tgswktgogpvu qh Vkvng XKK cpf vjg CFGC0 SeeRn0Óu Qrr0 cv 70 Vjku

ngicn eqpenwukqp vwtpu wrqp vjg crrnkecvkqp qh ngicn rtkpekrngu vq fkurwvgf hcevu. cpf vjg Eqwtv

ecppqv itcpv uwooct{ lwfiogpv qp vjku kuuwg0

33 Dqvj uvcvwvgu fghkpg cp Ðgornq{ggÑ cu Ðcp kpfkxkfwcn gornq{gf d{ cp gornq{gt0Ñ 64
W0U0E0 ¸ 4222g*h+= 4; W0U0E ¸ 852*h+0
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C0 Vjg Godcuu{ fqgu pqv oggv vjg gornq{gg tgswktgogpv wpfgt vjg rc{tqnn
ogvjqf0

Vjg Uwrtgog Eqwtv cfftguugf vjg swguvkqp qh jqy vq fgvgtokpg yjgvjgt Ðcp gornq{gt

ÒjcuÓ cp gornq{gg qp cp{ yqtmkpi fc{Ñ hqt vjg rwtrqug qh Vkvng XKK. cpf kv fgvgtokpgf vjcv vjg

tgngxcpv kpswkt{ ku yjgvjgt Ðvjg gornq{gt jcu cp gornq{ogpv tgncvkqpujkr ykvj vjg kpfkxkfwcn qp

vjg fc{ kp swguvkqp0Ñ Walters v. Metro. Educ. Enters., Inc.. 73; W0U0 424. 428 *3;;9+0 ÐVjku vguv

ku igpgtcnn{ ecnngf vjg Òrc{tqnn ogvjqf.Ó ukpeg vjg gornq{ogpv tgncvkqpujkr ku oquv tgcfkn{

fgoqpuvtcvgf d{ vjg kpfkxkfwcnÓu crrgctcpeg qp vjg gornq{gtÓu rc{tqnn0Ñ Id.= see id. cv 429

*qdugtxkpi vjcv vjg rc{tqnn ogvjqf jcu cnuq dggp cfqrvgf d{ vjg GGQE wpfgt vjg CFGC+0 Dwv.

vjg Eqwtv cnuq pqvgf vjcv Ðcp kpfkxkfwcn yjq crrgctu qp vjg rc{tqnn dwv ku pqv cp Ògornq{ggÓ wpfgt

vtcfkvkqpcn rtkpekrngu qh cigpe{ ncy. yqwnf pqv eqwpv vqyctf vjg 37/gornq{gg okpkowo0Ñ Id. cv

433 *kpvgtpcn ekvcvkqp qokvvgf+0

Jgtg. pgkvjgt rctv{ jcu rqkpvgf vjg Eqwtv vq Godcuu{ rc{tqnn tgeqtfu hqt wug kp crrn{kpi

vjg Ðrc{tqnn ogvjqf0Ñ Vjg Godcuu{ fkf uwrrn{ c fqewogpv urgekh{kpi vjg oqpvjn{ ycigu rckf vq

vjg hqwtvggp ogodgtu qh kvu nqecnn{ gpicigf uvchh. see Gz0 ; vq Fgh0Óu Oqv0 ]Fmv0 % :2/6_. cpf

rnckpvkhh fqgu pqv fkurwvg vjcv vjg Godcuu{ gornq{gf vjg hqwtvggp rgqrng. dwv pqvjkpi kp vjg

fqewogpv guvcdnkujgu yjkej gpvkv{ cevwcnn{ rckf vjg uvchh0 Dwv gxgp kh vjqug hqwtvggp ctg eqwpvgf.

rnckpvkhh jcu pqv eqog hqtyctf ykvj cp{ gxkfgpeg vjcv vjg qvjgt yqtmgtu Î vjg vgp fkrnqocvu cpf

vyq Fghgpug Cvvcejfi uvchh ogodgtu Î ygtg cnuq qp vjg Godcuu{Óu rc{tqnn0

Rnckpvkhh fqgu pqv fkurwvg vjcv vjg Fghgpug Cvvcejfi jcf vjg cwvjqtkv{ vq ugv kvu nqecnn{

gpicigf uvchhÓu ucnctkgu. cpf vjcv jku vyq uvchh ogodgtu ygtg Ðrckf htqo vjg Fghgpug CvvcejfiÓu

dwfigv0Ñ Fgh0Óu UQH ̨ 32= seeRn0Óu UQH ̨ 320 Cpf rnckpvkhh fqgu pqv fkurwvg vjcv ¥codkcÓu

Okpkuvgt qh Hqtgkip Chhcktu jcf vjg cwvjqtkv{ vq ugv vjg ucnctkgu qh vjg vgp fkrnqocvu. cpf vjcv vjg{

ygtg Ðrckf htqo c dwfigv ugv d{ ¥codkcÓu Okpkuvgt qh Hqtgkip Chhcktu0Ñ Fgh0Óu UQH ̨̨ 35Î36=
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Rn0Óu UQH ̨̨ 35Î360 Ukpeg rnckpvkhh jcu pqv tgdwvvgf vjgug hcevu ykvj cp{ gxkfgpeg fgoqpuvtcvkpi

vjcv vjg uvchh ogodgtu qt fkrnqocvke rgtuqppgn ygtg qp vjg Godcuu{Óu rc{tqnn. vjg Eqwtv eqpenwfgu

vjcv vjgug kpfkxkfwcnu ecppqv dg eqpukfgtgf gornq{ggu qh vjg Godcuu{ hqt rwtrqugu qh oggvkpi vjg

hkhvggp qt vygpv{ rgtuqp uvcvwvqt{ tgswktgogpv wpfgt vjg rc{tqnn ogvjqf0

D0 Vjg Godcuu{ fqgu pqv oggv vjg gornq{gg tgswktgogpv wpfgt igpgtcn cigpe{
rtkpekrngu0

Cp kpfkxkfwcnÓu crrgctcpeg qp vjg gornq{gtÓu rc{tqnn ku qpn{ qpg vqqn eqwtvu oc{ wug vq

fgvgtokpg kh cp gornq{ogpv tgncvkqpujkr gzkuvu0 Eqwtvu ctg cnuq igpgtcnn{ iwkfgf d{ vjg rtkpekrngu

qh cigpe{ ncy0 See Walters. 73; W0U0 cv 433Î34= see also Spirides v. Reinhardt. 835 H04f :48. :53

*F0E0 Ekt0 3;9;+ *fktgevkpi eqwtvu vq crrn{ igpgtcn rtkpekrngu qh cigpe{ ncy yjgp cpcn{¦kpi kh cp

kpfkxkfwcn ku cp gornq{gg qt kpfgrgpfgpv eqpvtcevqt wpfgt Vkvng XKK+0 Vjg oquv korqtvcpv hcevqt

vq tgxkgy ku Ðvjg gzvgpv qh vjg gornq{gtÓu tkijv vq eqpvtqn vjg Òogcpu cpf ocppgtÓ qh vjg yqtmgtÓu

rgthqtocpeg0Ñ Spirides. 835 H04f cv :530 Rnckpvkhh hctgu pq dgvvgt wpfgt vjku vguv0

Wpfgt vjg Ðeqpvtqn vguvÑ cu rnckpvkhh ecnnu kv. rnckpvkhh ctiwgu vjcv vjg fkrnqocvke rgtuqppgn

cpf vjg Fghgpug CvvcejfiÓu nqecnn{ gpicigf uvchh ujqwnf dg eqwpvgf cu Godcuu{ gornq{ggu dgecwug

vjg{ Ðeqpvtqnngf vjg guugpvkcn gngogpvu qh ]jgt_ gornq{ogpv0Ñ SeeRn0Óu Qrr0 cv 70 Dwv vjg swguvkqp

ku pqv yjq eqpvtqnngf rnckpvkhhÓu yqtm= vq guvcdnkuj vjcv qvjgtu yqtmkpi cv vjg Godcuu{ ygtg

gornq{ggu qh vjg Godcuu{. rnckpvkhh owuv ujqy yjq eqpvtqnngf their yqtm0 Ukpeg vjgtg ku pq

gxkfgpeg vjcv vjg Godcuu{ gzgtekugf cp{ eqpvtqn qxgt vjg fkrnqocvke rgtuqppgn qt Fghgpug

CvvcejfiÓu uvchh. kv ecppqv dg eqpukfgtgf vq dg vjgkt gornq{gt wpfgt cigpe{ rtkpekrngu gkvjgt0

E0 Vjgtg ku c igpwkpg kuuwg qh ocvgtkcn hcev qp vjg swguvkqp qh yjgvjgt vjg
Godcuu{ cpf vjg Okpkuvt{ qh Hqtgkip Chhcktu ecp dg eqpukfgtgf rnckpvkhhÓu
Ðukping gornq{gtÑ hqt rwtrqugu qh vjg uvcvwvqt{ gornq{gg tgswktgogpv wpfgt
Vkvng XKK cpf vjg CFGC0

Rnckpvkhh cnuq ctiwgu vjcv vjg Godcuu{ oggvu vjg gornq{gg tgswktgogpv wpfgt Vkvng XKK cpf

vjg CFGC dcugf qp vyq qvjgt vjgqtkgu< hktuv. vjcv vjg Okpkuvt{ qh Hqtgkip Chhcktu cpf vjg Godcuu{
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ctg cp kpvgitcvgf gpvgtrtkug. qt c Ðukping gornq{gt.Ñ uq vjg Okpkuvt{Óu gornq{ggu ujqwnf dg

ciitgicvgf ykvj vjg Godcuu{Óu nqecnn{ gpicigf uvchh hqt rwtrqugu qh vjg uvcvwvqt{ tgswktgogpv=

cpf ugeqpf. vjcv vjg Okpkuvt{ qh Hqtgkip Chhcktu cpf vjg Qhhkeg qh vjg Fghgpug Cvvcejfi. vjtqwij

vjgkt fkrnqocvke rgtuqppgn cpf uvchh. eqpvtqnngf rnckpvkhhÓu gornq{ogpv. uq ujg ujqwnf dg fggogf

Ðlqkpvn{ gornq{gfÑ d{ cnn vjtgg gpvkvkgu. cpf vjgkt gornq{ggu ujqwnf dg ciitgicvgf hqt rwtrqugu qh

vjg uvcvwvqt{ ecnewncvkqp0 SeeRn0Óu Qrr0 cv 7Î80 Ukpeg rnckpvkhhÓu ujqykpi qp vjg Ðukping gornq{gtÑ

vjgqt{ ku gpqwij vq rtgenwfg uwooct{ lwfiogpv kp hcxqt qh fghgpfcpv qp vjku kuuwg. vjg Eqwtv pggf

pqv cfftguu vjg cnvgtpcvkxg vjgqt{ cv vjku vkog0

Vq fgvgtokpg yjgvjgt vyq ugrctcvg gpvkvkgu ecp dg eqpukfgtgf c Ðukping gornq{gt.Ñ eqwtvu

gzcokpg hqwt hcevqtu< *3+ kpvgttgncvkqp qh qrgtcvkqpu. *4+ eqooqp ocpcigogpv. *5+ egpvtcnk¦gf

eqpvtqn qh ncdqt tgncvkqpu cpf rgtuqppgn. cpf *6+ eqooqp qypgtujkr cpf hkpcpekcn eqpvtqn0 See

Radio & Television Broad. Technicians Local Union 1264 v. Broad. Serv. of Mobile, Inc.. 5:2

W0U0 477. 478 *3;87+=  EEOC v. St. Francis Xavier Parochial Sch.. 339 H05f 843. 847 *F0E0 Ekt0

3;;9+ *wvknk¦kpi vjg hqwt/rctv vguv cu qtkikpcnn{ fguetkdgf wpfgt vjg Pcvkqpcn Ncdqt Tgncvkqpu Cev

kp vjg eqpvgzv qh vjg Cogtkecpu ykvj Fkucdknkvkgu Cev+= Allen v. McEntee. Pqu0 ;4/2998. ;4/4373.

3;;5YN 343735. cv ,9 *F0F0E0 Crt0 7. 3;;5+ *crrn{kpi vjg kpvgitcvgf gpvgtrtkug vguv kp vjg eqpvgzv

qh Vkvng XKK cpf vjg CFGC hqt rwtrqugu qh ciitgicvkpi gornq{ggu vq oggv uvcvwvqt{ fghkpkvkqp+.

aff’d. 66 H05f 3253 *F0E0 Ekt0 3;;6+= see alsoDean v. Am. Fed’n of Gov’t Emps.. Local 476. 72;

H0 Uwrr0 4f 5;. 78 *F0F0E0 4229+ *eqpenwfkpi nqecn wpkqp fkf pqv oggv Vkvng XKKÓu gornq{gg

tgswktgogpv dgecwug vjg nqecn cpf pcvkqpcn wpkqpÓu qrgtcvkqpu ygtg pqv uwhhkekgpvn{ kpvgttgncvgf vq

ciitgicvg pwodgt qh gornq{ggu+= Brug v. Nat’l Coal. for Homeless. 67 H0 Uwrr0 4f 55. 5; *F0F0E0

3;;;+ *fgenkpkpi vq ciitgicvg gornq{ggu. dwv tgeqipk¦kpi vjcv kv ku pgeguuct{ Ð]k_p qtfgt vq gpuwtg

vjcv gornq{gtu fq pqv ektewoxgpv vjg uvtkevwtgu qh Vkvng XKK vjtqwij engxgt ngicn ocpgwxgtkpiÑ+0
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Yjkng vjg Eqwtv owuv vcmg cnn vjg ektewouvcpegu qh vjg ecug kpvq eqpukfgtcvkqp. see Local 

No. 627, Int’l Union of Operating Eng’rs, AFL-CIO v. NLRB. 73: H04f 3262. 3267Î68 *F0E0 Ekt0

3;97+ rev’d on other grounds. 647 W0U0 :22 *3;98+. pqv cnn hqwt hcevqtu owuv dg ucvkuhkgf hqt vjg

Eqwtv vq hkpf c Ðukping gornq{gtÑ wpfgt vjg vguv0 Id.= see alsoRC Aluminum Indus., Inc. v. NLRB.

548 H05f 457. 45; *F0E0 Ekt0 4225+0 Wnvkocvgn{. vjg ukping gornq{gt vguv ku ejctcevgtk¦gf d{ vjg

cdugpeg qh cp ÐctoÓu ngpivj tgncvkqpujkr hqwpf coqpi vjg kpvgitcvgf eqorcpkguÑ qt qticpk¦cvkqpu0

Local No. 627. 73: H04f cv 3268034

Rnckpvkhh jcu rtgugpvgf gpqwij gxkfgpeg vq etgcvg c igpwkpg kuuwg qh ocvgtkcn hcev qp vjg

swguvkqp qh yjgvjgt vjg Godcuu{ cpf vjg Okpkuvt{ qh Hqtgkip Chhcktu ecp dg eqpukfgtgf rnckpvkhhÓu

Ðukping gornq{gt.Ñ cpf vjgtghqtg vjg kuuwg qh yjgvjgt vjg Godcuu{ oggvu vjg uvcvwvqt{ gornq{gg

tgswktgogpv wpfgt Vkvng XKK cpf vjg CFGC ecppqv dg fgekfgf cu c ocvvgt qh ncy0

30 Kpvgttgncvkqp qh Qrgtcvkqpu

Yjgp eqpukfgtkpi vjg hktuv hcevqt qh vjg hqwt rctv vguv. kpvgttgncvkqp qh qrgtcvkqpu. vjg PNTD

nqqmu vq ugg yjgvjgt vjg hqnnqykpi ugxgp hwpevkqpu ctg eqodkpgf cu kpfkekc qh kpvgttgncvgfpguu< *3+

ceeqwpvkpi tgeqtfu= *4+ dcpm ceeqwpvu= *5+ nkpgu qh etgfkv= *6+ rc{tqnn rtgrctcvkqp= *7+ uykvejdqctfu=

34 Fghgpfcpv swguvkqpu yjgvjgt vjg Ðkpvgitcvgf gpvgtrtkugÑ vguv ujqwnf crrn{ vq vjku ecug
yjgtg vjg gpvkvkgu vq dg kpvgitcvgf ctg iqxgtpogpvcn dqfkgu0 SeeFgh0Óu Ogo0 cv 38 p05= Fgh0Óu
Tgrn{ cv 80 Yjkng vjg Ðukping gornq{gtÑ vguv ycu kpkvkcnn{ fgxgnqrgf vq fgvgtokpg kh rtkxcvg
eqtrqtcvkqpu ogv vjg uvcvwvqt{ gornq{gg tgswktgogpv. eqwtvu jcxg crrnkgf vjg vguv kp ecugu
kpxqnxkpi iqxgtpogpvcn gpvkvkgu0 See Tewelde v. Alrbight. :; H0 Uwrr0 4f 34. 38 p09 *F0F0E0 4222+
*crrn{kpi vjg vguv vq vjg Wpkvgf Uvcvgu Uvcvg Fgrctvogpv cpf vjg Cogtkecp Godcuu{ Cuuqekcvkqp.
dwv eqpenwfkpi vjcv vjg gpvkvkgu ygtg pqv c ukping gornq{gt+0 Gxgp eqwtvu vjcv jcxg swguvkqpgf vjg
vguvÓu crrnkecdknkv{ vq iqxgtpogpvcn gpvkvkgu jcxg qdugtxgf vjcv cv ngcuv vyq qh kvu hcevqtu. vjg
Ðkpvgttgncvkqp qh qrgtcvkqpu cpf egpvtcnk¦gf eqpvtqn qh ncdqt tgncvkqpu.Ñ ctg tgngxcpv vq vjg kpswkt{0
See Lyes v. City of Riviera Beach. 388 H05f 3554. 3567Î68 *33vj Ekt0 3;;;+ *jqnfkpi vjcv vjg hqwt
hcevqt vguv fqgu pqv crrn{ rgthgevn{ kp vjg eqpvgzv qh uvcvg qt nqecn iqxgtpogpvcn gpvkvkgu. cpf
jqnfkpi vjcv eqwtvu ujqwnf Ðdgikp ykvj vjg rtguworvkqp vjcv iqxgtpogpvcn uwdfkxkukqpu
fgpqokpcvgf cu ugrctcvg cpf fkuvkpev wpfgt uvcvg ncy ujqwnf pqv dg ciitgicvgf hqt rwtrqugu qh Vkvng
XKKÑ+0
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*8+ vgngrjqpg pwodgtu= qt *9+ qhhkegu0 Tewelde. :; H0 Uwrr0 4f cv 39= seeW. Union Corp.. 446

P0N0T0D0 496. 499 *3;98+0 Rnckpvkhh jcu pqv rtqxkfgf vjg Eqwtv ykvj owej gxkfgpeg qh

eqooqpcnkv{ dgvyggp vjg Godcuu{ cpf Okpkuvt{ qh Hqtgkip Chhcktu0

Rnckpvkhh ctiwgu kpuvgcf vjcv vjg vyq gpvkvkgu ctg kpvgttgncvgf dgecwug vjg Ðyqtm qh vjg nqecnn{

gpicigf uvchh Ògornq{gfÓ d{ ]f_ghgpfcpv cpf vjg fkrnqocvke rgtuqppgn Ògornq{gfÓ d{ vjg Okpkuvt{

qh Hqtgkip Chhcktu jcxg kpvgttgncvgf qrgtcvkqpu0Ñ Rn0Óu Qrr0 cv 80 Ujg cnuq cuugtvu kp jgt qrrqukvkqp

vjcv vjg{ cnn Ðyqtm qwv qh vjg ucog nqecvkqp0Ñ Id. Yjkng rnckpvkhh fqgu pqv rqkpv vq cp{vjkpi kp vjg

tgeqtf vjcv yqwnf xgtkh{ vjku eqpvgpvkqp. kv ku wpfkurwvgf vjcv vjg fkrnqocvke rgtuqppgn cpf nqecnn{

gpicigf uvchh ygtg ÐrquvgfÑ vq vjg ucog Godcuu{ nqecvgf kp Ycujkpivqp. F0E0 Fgh0Óu UQH ̨̨ 8.

33= Rn0Óu UQH ̨̨ 8. 330 Dwv rnckpvkhhÓu qvjgt ctiwogpv ku eqpenwuqt{ cpf pqv uwrrqtvgf d{ cp{

gxkfgpeg kp vjg tgeqtf0

Vjg Eqwtv pqvgu vjcv Odgyg vguvkhkgf vjcv Ðvjg godcuu{ ku 0 0 0 c wpkv wpfgt vjg okpkuvt{ qh

hqtgkip chhcktu.Ñ Gz0 33 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_ cv 47<42Î 49<9.35 cpf kv ku wpfkurwvgf vjcv vjg

Okpkuvt{ jcf c tqng kp ugvvkpi vjg ucnctkgu cpf eqpfkvkqpu qh gornq{ogpv qh vjg nqecnn{ gpicigf

uvchh cu ygnn cu vjg fkrnqocvke rgtuqppgn0 SeeFgh0Óu UQH ̨̨ ;. 35= Rn0Óu UQH ̨̨ ;. 350 Vjwu. vq

vjg gzvgpv rnckpvkhh jcu rtgugpvgf gxkfgpeg qh kpvgttgncvgf qrgtcvkqpu. kv ku xgt{ ygcm0

40 Eqooqp Ocpcigogpv

Vjgtg ku pq gxkfgpeg qh eqooqp ocpcigogpv dgvyggp vjg Godcuu{ cpf vjg Okpkuvt{ qh

Hqtgkip Chhcktu0 Yjkng vjg Okpkuvt{ ku rctv qh ¥codkcÓu iqxgtpogpv. see Odgyg Fgr0 cv 47<42Î

48<3 rnckpvkhh fqgu pqv rtqxkfg vjg Eqwtv ykvj cp{ kphqtocvkqp cdqwv yjq twpu vjg Okpkuvt{. ngv

35 Vjg rctvkgu ekvg vq xctkqwu rqtvkqpu qh OdgygÓu fgrqukvkqp0 SeeGz0 33 vq Fgh0Óu Oqv0
]Fmv0 % :2/7_= Gz0 3; vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_= Gz0 49 vq Fgh0Óu Tgrn{ ]Fmv0 % :9/4_= Gz0 4; vq
Rn0Óu Qrr0 ]Fmv0 % :8/7_ *vqigvjgt. ÐOdgyg Fgr0Ñ+0 Vjg EqwtvÓu ekvcvkqp vq OdgygÓu vguvkoqp{
gpeqorcuugu cnn qh vjg rqtvkqpu qh vjg vtcpuetkrv ekvgf d{ vjg rctvkgu0
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cnqpg yjgvjgt cp{ qh vjqug kpfkxkfwcnu jcxg vjgkt jcpfu kp vjg Godcuu{Óu chhcktu0 Pqt fqgu ujg

rtqhhgt cp{ gxkfgpeg eqpegtpkpi vjg ocpcigogpv uvtwevwtg cv vjg Godcuu{0 Cnvjqwij vjg rctvkgu

fq pqv fkurwvg vjcv dqvj vjg Codcuucfqt cpf vjg fkrnqocvke jgcfu qh fgrctvogpvu jcf uqog eqpvtqn

qxgt vjg Godcuu{Óu nqecnn{ gpicigf uvchh. Fgh0Óu UQH ̨̨ 9Î:= Rn0Óu UQH ̨̨ 9Î:. vjg Eqwtv jcu dggp

vqnf pqvjkpi cdqwv jqy vjg Godcuu{ kvugnh ycu ocpcigf qp c fckn{ dcuku0

Vjwu. rnckpvkhh jcu pqv rqkpvgf vq gxkfgpeg kp vjg tgeqtf vjcv yqwnf tgdwv fghgpfcpvÓu

eqpvgpvkqp vjcv vjg Okpkuvt{ ycu pqv kpxqnxgf kp vjg ocpcigogpv qh Godcuu{ chhcktu cpf vjcv

Ðnqecnn{ gpicigf uvchh ygtg vq dg ocpcigf gzenwukxgn{ d{ gcej okuukqp0Ñ SeeFgh0Óu Ogo0 cv 39=

Fgh0Óu Tgrn{ cv 7036

50 Eqooqp Qypgtujkr cpf Hkpcpekcn Eqpvtqn

Vjgtg ku xgt{ nkvvng gxkfgpeg kp vjg tgeqtf ykvj tgictf vq vjg eqooqp qypgtujkr qt hkpcpekcn

eqpvtqn qh vjg Godcuu{ d{ vjg Okpkuvt{ qh Hqtgkip Chhcktu0 Yjkng vjg Godcuu{ ku c wpkv wpfgt vjg

Okpkuvt{ qh Hqtgkip Chhcktu. kv ku wpengct yjgvjgt vjg tgncvkqpujkr ku c hkpcpekcn qpg qt jqy vjg

Godcuu{ ku hwpfgf0 Rnckpvkhh jcu pqv rqkpvgf vjg Eqwtv vq cp{ gxkfgpeg vq fgoqpuvtcvg vjcv vjg

gpvkvkgu ctg hkpcpekcnn{ kpvgttgncvgf qvjgt vjcp vjg wpfkurwvgf hcev vjcv vjg ucnctkgu qh vjg nqecnn{

gpicigf uvchh jcf vq dg crrtqxgf d{ vjg Okpkuvgt qh Hqtgkip Chhcktu0 SeeFgh0Óu UQH ̨ ;= Rn0Óu

UQH ̨ ;0

60 Egpvtcnk¦gf Eqpvtqn qh Ncdqt Tgncvkqpu cpf Rgtuqppgn

Vjku dtkpiu vjg Eqwtv vq vjg oquv etkvkecn hcevqt Î vjg egpvtcnk¦gf eqpvtqn qh ncdqt tgncvkqpu

cpf rgtuqppgn Î yjkej ku ceeqtfgf vjg itgcvguv ygkijv0 See Sears v. Magnolia Plumbing, Inc.. 99:

H0 Uwrr0 4f :2. :6 *F0F0E0 4233+= Woodland v. Viacom, Inc.. 78; H0 Uwrr0 4f :5. :: *F0F0E0

36 Kv ku vjg EqwtvÓu wpfgtuvcpfkpi vjcv cp{ tghgtgpeg vq vjg ÐOkuukqpÑ ku cpqvjgt pcog hqt vjg
Godcuu{ kp Ycujkpivqp. F0E0 SeeGz0 34 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_0 *ÐK tghgt vq c ngvvgt vjcv K
jcxg tgegkxgf htqo qpg qh {qwt uwrrqtv uvchh cv vjcv Okuukqp. Ou0 Fqnqtgu Dctqv0Ñ+0
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422:+0 Vjg coqwpv qh eqpvtqn tgswktgf vq oggv vjg vguv qh egpvtcnk¦gf eqpvtqn ku Ðcevwcn cpf cevkxg

eqpvtqn qh fc{/vq/fc{ ncdqt rtcevkegu0Ñ Tewelde. :; H0 Uwrr0 4f cv 3:. ekvkpi Fike v. Gold Kist, 

Inc.. 736 H0 Uwrr0 944. 949 *P0F0 Cnc0 3;:3+= Woodland. 78; H0 Uwrr0 4f cv ::0

Kv ku wpfkurwvgf vjcv Ð]e_qpfkvkqpu qh gornq{ogpv qh nqecnn{ gpicigf uvchh. uwej cu ucnct{.

ygtg rtqrqugf d{ vjg Godcuu{ cpf crrtqxgf d{ ¥codkcÓu Okpkuvgt qh Hqtgkip Chhcktu0Ñ Fgh0Óu

UQH ̨ ;= Rn0Óu UQH ̨ ;0 Oqtgqxgt. vjg fkrnqocvke rgtuqppgn rquvgf vq vjg

Godcuu{ qp dgjcnh qh vjg Okpkuvt{ qh Hqtgkip Chhcktu jcf vjg cwvjqtkv{ vq jktg. hktg. cpf fkuekrnkpg

nqecnn{ gpicigf uvchh. cpf vjg fkrnqocvke jgcfu qh fgrctvogpvu icxg vjg uvchh ogodgtu yqtm

cuukipogpvu cpf gzgtekugf fckn{ uwrgtxkukqp qxgt vjgkt yqtm0 Fgh0Óu UQH ̨̨ 9Î:= Rn0Óu UQH ̨̨ 9Î

:= see Twelede. :; H0 Uwrr0 cv 3: *hkpfkpi vjcv vjgtg ycu pq gxkfgpeg qh egpvtcnk¦gf eqpvtqn qh ncdqt

tgncvkqpu yjgtg vjg Uvcvg Fgrctvogpv fkf pqv jktg. hktg. ugv ycigu. yqtmkpi jqwtu. yqtmkpi

eqpfkvkqpu. qt dgpghkvu+0 Cpf rnckpvkhh eqwnf pqv tgegkxg jgt rc{ejgem wpvkn kv ycu ukipgf d{

Odgyg0 SeeDctqv Fgr0 cv 42<39Î43<90

Fghgpfcpv ctiwgu vjcv vjg Okpkuvt{ jcf pq tqng kp Godcuu{ rgtuqppgn ocvvgtu. cpf kv rqkpvu

vq c ngvvgt ugpv htqo c Fktgevqt cv vjg Okpkuvt{ vq vjg Codcuucfqt vq vjg W0U0. uvcvkpi vjcv rgtuqppgn

ocvvgtu ujqwnf dg cfftguugf cv vjg kpfkxkfwcn okuukqp ngxgn0 Gz0 34 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_

*ÐHkpcnn{. uwrrqtv uvchh kp Okuukqpu cdtqcf ujqwnf pqv dg gpeqwtcigf vq ytkvg vq vjku Okpkuvt{ qxgt

rgtuqppgn ocvvgtu yjkej ecp cpf ujqwnf dg cfftguugf d{ tgurgevkxg Okuukqpu yjq ctg vjgkt

gornq{gtu0Ñ+= seeFgh0Óu Ogo0 cv 39= Fgh0Óu Tgrn{ cv 70 Jqygxgt. fghgpfcpv hcknu vq ogpvkqp vjcv

kp vjg tgockpfgt qh vjg ngvvgt. vjg Fktgevqt iqgu qp vq cfxkug vjg Codcuucfqt qp jqy vq fgcn ykvj

vjg gornq{gg kpswkt{ dgkpi fkuewuugf0 Gz0 34 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_0 Vjg Fktgevqt cnuq

gpeqwtcigu vjg Godcuu{ vq Ðgpuwtg vjcv vjg igpgtcn eqpfkvkqpu qh gornq{ogpv hqt cnn vjg Nqecn

Uvchh ctg uvcpfctfk¦gf0Ñ Id. Uq vjg ngvvgt uwrrqtvu oqtg vjcp qpg kphgtgpeg0
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Oqtg korqtvcpv. yjkng vjgug hcevwcn ektewouvcpegu tgncvg vq eqpvtqn qxgt gornq{ggu kp

igpgtcn. vjg Ðhqecn rqkpv qh vjg EqwtvÓu kpswkt{ 0 0 0 ku vjg fgitgg qh eqpvtqn cp gpvkv{ jcu qxgt vjg

cfxgtug gornq{ogpv fgekukqp qp yjkej vjg Vkvng XKK uwkv ku dcugf0Ñ Tewelde. :; H0 Uwrr0 cv 3;

*kpvgtpcn swqvcvkqp octmu qokvvgf+0 Fghgpfcpv ockpvckpu vjcv vjg Okpkuvt{ qh Hqtgkip Chhcktu Ðycu

kp pq yc{ kpxqnxgf kp vjg cfxgtug gornq{ogpv fgekukqpuÑ kp vjku ecug0 Fgh0Óu Tgrn{ cv 70 Dwv kv

ku wpfkurwvgf vjcv Odgyg. Odwnc. Okpkuvgt Ejkq¦c. cpf vjg Codcuucfqt Î cnn qh yjqo ygtg

ejctcevgtk¦gf d{ fghgpfcpv cu gornq{ggu qh vjg Okpkuvt{. cpf pqv vjg Godcuu{ Î seeFgh0Óu Ogo0

cv 39Î3:. ygtg kpxqnxgf kp rnckpvkhhÓu rncegogpv qp cfokpkuvtcvkxg ngcxg cpf jgt wnvkocvg

vgtokpcvkqp0 SeeFgh0Óu UQH ̨̨ 57Î59= Rn0Óu UQH ̨̨ 57Î590

Uq. cnvjqwij vjgtg ku pq gxkfgpeg vjcv cp{qpg nqecvgf kp vjg Okpkuvt{ qh Hqtgkip Chhcktu kp

¥codkc jcf cp{ tqng kp vjg cfxgtug gornq{ogpv cevkqpu cv kuuwg kp vjku ecug. vjg fkrnqocvke

rgtuqppgn yjq yqtmgf qp dgjcnh qh vjg Okpkuvt{ kp Ycujkpivqp. F0E0 ygtg fktgevn{ kpxqnxgf kp

vjg cevkqpu dgkpi ejcnngpigf kp vjku ecug0 Kpfggf. fghgpfcpv cempqyngfigu kp kvu uwrrngogpvcn

dtkgh vjcv vjg fkrnqocvu Ðocpcig vjg nqecnn{ gpicigf uvchh kp Ycujkpivqp. F0E0.Ñ cpf vjcv Ðhqt vjcv

nkokvgf vcum. vjg{ ygct c fkhhgtgpv ÒjcvÓ cpf cev kp vjgkt ecrcekv{ cu employer and managerqh vjg

engtkecn cpf cfokpkuvtcvkxg rgtuqppgn0Ñ Uwrrn0 Ogo0 kp Tgur0 vq Ev0Óu Qtfgt ]Fmv0 % ;3_ *ÐFgh0Óu

Uwrrn0 Ogo0Ñ+ cv 70 Vjku ku gpqwij vq etgcvg c igpwkpg kuuwg qh ocvgtkcn hcev qp vjg swguvkqp qh

yjgvjgt vjg Okpkuvt{ gzgtekugu eqpvtqnu qxgt Godcuu{ rgtuqppgn ocvvgtu0

Vjg Eqwtv tgeqipk¦gu vjcv vjg Ðukping gornq{gtÑ hqwt/hcevqt vguv oc{ pqv rgthgevn{ ecrvwtg

vjg kpvgitcvkqp qh vyq iqxgtpogpvcn gpvkvkgu0 Dwv. ukpeg vjg ncuv hcevqt cfftguugf d{ vjg Eqwtv ku

igpgtcnn{ eqpukfgtgf vjg oquv korqtvcpv. vjg Eqwtv hkpfu vjcv vjgtg ku gpqwij gxkfgpeg vq etgcvg c

igpwkpg kuuwg qh ocvgtkcn hcev cu vq yjgvjgt vjg Okpkuvt{ qh Hqtgkip Chhcktu ku cp kpvgitcvgf

gpvgtrtkug qt c Ðukping gornq{gtÑ hqt rwtrqugu qh Vkvng XKK cpf vjg CFGC0 Kh vjcv hcevwcn swguvkqp
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ygtg tguqnxgf kp rnckpvkhhÓu hcxqt. cv ngcuv pkpg fkrnqocvu37 rquvgf vq vjg Godcuu{ yqwnf dg

kpenwfgf kp vjg vqvcn pwodgt qh Godcuu{ gornq{ggu hqt rwtrqugu qh oggvkpi vjg uvcvwvqt{

tgswktgogpv038 Vjgtghqtg. vjg Eqwtv yknn pqv itcpv uwooct{ lwfiogpv vq fghgpfcpv qp vjku dcuku.

cpf kv owuv cfftguu vjg ogtkvu qh rnckpvkhhÓu enckou0

37 Vjg Eqwtv qpn{ ogpvkqpu pkpg fkrnqocvu ukpeg kv yknn pqv kpenwfg vjg Fghgpug Cvvcejfi kp
vjku ecnewncvkqp0 Ukpeg rnckpvkhh yqwnf oggv vjg uvcvwvqt{ ecnewncvkqp qh hkhvggp qt vygpv{ gornq{ggu
tgictfnguu qh vjg kpenwukqp qh vjg Fghgpug Cvvcejfi kp vjg vqvcn. vjg Eqwtv pggf pqv fgekfg jku ngicn
gornq{gt cv vjku vkog0

38 Qpg eqwtv kp vjku fkuvtkev jcu jgnf vjcv ciitgicvkqp ku pqv rtqrgt wpfgt vjg Ðukping gornq{gtÑ
vguv kh qpg qh vjg vyq gpvkvkgu yqwnf pqv swcnkh{ cu cp Ðgornq{gtÑ wpfgt vjg uvcvwvqt{ fghkpkvkqp0
See Brug. 67 H0 Uwrr0 4f cv 5;Î62 *eqpenwfkpi vjcv dgecwug vjg Wpkvgf Uvcvgu ku gzrtguun{ gzenwfgf
cu cp Ðgornq{gtÑ wpfgt Vkvng XKK. hgfgtcn gornq{ggu eqwnf pqv dg ciitgicvgf ykvj rtkxcvg
gornq{ggu vq oggv vjg hkhvggp/rgtuqp tgswktgogpv+0 Vjg Eqwtv cumgf vjg rctvkgu vq rtqxkfg
uwrrngogpvcn dtkghkpi qp vjg swguvkqp qh yjgvjgt vjg Okpkuvt{ qh Hqtgkip Chhcktu eqwnf swcnkh{ cu
cp Ðgornq{gtÑ hqt rwtrqugu qh Vkvng XKK cpf1qt vjg CFGC cpf yjgvjgt kvu fkrnqocvke rgtuqppgn
eqwnf dg ciitgicvgf ykvj Godcuu{ gornq{ggu0 See Okp0 Qtfgt *Fge0 42. 4239+0

Pqvjkpi kp gkvjgt uvcvwvg gzrtguun{ gzenwfgu vjg iqxgtpogpv qh cp{ hqtgkip uvcvg qt cigpe{
htqo eqxgtcig0 See64 W0U0E0 ¸ 4222g*d+= 4; W0U0E0 ¸ 852*d+0 Uq vjku ecug ku fkuvkpiwkujcdng
htqo Brug0 Cpf yjkng fghgpfcpv okuiwkfgfn{ hqewugu qp jqy vjg uvcvwvgu fq pqv eqxgt
fkuetkokpcvkqp abroadwpnguu c hqtgkip gornq{gt ku eqpvtqnngf d{ c W0U0 gornq{gt. rnckpvkhhÓu ecug
qpn{ fgcnu ykvj cnngigf fkuetkokpcvqt{ cpf tgvcnkcvqt{ cevkqpu vjcv vqqm rnceg kp vjg Wpkvgf Uvcvgu0
SeeFgh0Óu Uwrrn0 Ogo0 cv 4Î5= Rn0Óu Tgur0 vq Fge0 42. 4239 Qtfgt ]Fmv0 % ;4_ *ÐRn0Óu Uwrrn0
Ogo0Ñ+ cv 4Î50 Cpf Vkvng XKK cpf vjg CFGC crrn{ vq hqtgkip gornq{gtu fqkpi dwukpguu kp vjg
Wpkvgf Uvcvgu0 See Gaujacq v. EDF, Inc.. 823 H05f 787. 798 *F0E0 Ekt0 4232+ *ÐVkvng XKK crrnkgu
vq hqtgkip eqorcpkgu qrgtcvkpi kp vjg Wpkvgf Uvcvgu cpf rtqvgevu cnkgpu yqtmkpi kp vjg Wpkvgf
Uvcvgu cu ygnn cu W0U0 ekvk¦gpu0Ñ+= see also Morelli v. Cedel. 363 H05f 5;. 65Î66 *4f Ekt0 3;;:+
*eqpenwfkpi vjcv vjg CFGC eqxgtu c W0U0/dcugf dtcpej qh c hqtgkip gornq{gt+= Jouanny v. 
Embassy of France. Pq0 38/ex/22357. 4239 YN 4677245. cv ,6Î7 *F0F0E0 Lwpg 7. 4239+
*fkuewuukpi Morelli crrtqxkpin{. cpf eqpenwfkpi vjcv c hqtgkip godcuu{ qrgtcvkpi kp vjg Wpkvgf
Uvcvgu ycu uwdlgev vq vjg CFGC+0
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KK0 Vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp qp rnckpvkhhÓu CFGC encko0

Rnckpvkhh cnngigu vjcv vjg Godcuu{ fkuetkokpcvgf cickpuv jgt qp vjg dcuku qh jgt cig kp

xkqncvkqp qh vjg CFGC0 Vjg CFGC rtqvgevu Ðkpfkxkfwcnu yjq ctg cv ngcuv 62 {gctu qh cig0Ñ 4;

W0U0E0 ¸ 853*c+0 Kv rtqxkfgu<

Kv ujcnn dg wpncyhwn hqt cp gornq{gt 0 0 0 vq hckn qt tghwug vq jktg qt vq
fkuejctig cp{ kpfkxkfwcn qt qvjgtykug fkuetkokpcvg cickpuv cp{ kpfkxkfwcn

Hwtvjgt. fghgpfcpv tgrgcvgfn{ ejctcevgtk¦gu vjg fkrnqocvu cu ÐOkpkuvt{ gornq{ggu0Ñ See,
e.g.. Fgh0Óu Ogo0 cv 39 *ÐFkrnqocvu ctg gornq{ggu qh vjg Okpkuvt{ qh Hqtgkip Chhcktu 0 0 0 0Ñ+=
Fgh0Óu Tgrn{ cv 6= Fgh0Óu Uwrrn0 Ogo0 cv 60 Cpf gxgp kh vjg fkrnqocvu yqwnf pqv dg eqxgtgf d{
Vkvng XKK cpf1qt vjg CFGC. cpf vjg{ eqwnf pqv uwg vjg Okpkuvt{ wpfgt gkvjgt uvcvwvg dgecwug vjg
Okpkuvt{ yqwnf dg koowpg htqo vjgkt uwkv wpfgt vjg HUKC. see El-Hadad v. United Arab Emirates.
6;8 H05f 87:. 884Î8; *F0E0 Ekt0 4229+. vjcv fqgu pqv fkuswcnkh{ vjgo htqo dgkpi ciitgicvgf ykvj
Godcuu{ gornq{ggu hqt rwtrqugu qh vjg Godcuu{ oggvkpi vjg uvcvwvqt{ tgswktgogpvu0 Kpfggf.
eqwtvu jcxg tglgevgf vjg ctiwogpv vjcv Ðcp wprtqvgevgf gornq{gg ujqwnf pqv dg eqwpvgfÑ hqt
rwtrqugu qh oggvkpi vjg uvcvwvqt{ gornq{gg tgswktgogpv0 See, e.g.. Morelli. 363 H05f cv 66Î67
*ÐVjgtg ku pq tgswktgogpv vjcv cp gornq{gg dg rtqvgevgf d{ vjg CFGC vq dg eqwpvgf 0 0 0 0 Vjg
pqug eqwpv qh gornq{ggu tgncvgu vq vjg uecng qh vjg gornq{gt tcvjgt vjcp vq vjg gzvgpv qh vjg
rtqvgevkqp0Ñ+= Kang v. U. Lim Am., Inc.. 4;8 H05f :32. :38 *;vj Ekt0 4224+ *jqnfkpi vjcv Vkvng XKKÓu
fghkpkvkqp qh Ðgornq{ggÑ fqgu pqv rtqjkdkv eqwpvkpi hqtgkip gornq{ggu+= see also Sinclair v. De 
Jay Corp.. 392 H05f 3267. 326: *33vj Ekt0 3;;;+ *crrtqxkpi qh MorelliÓu fgekukqp vq ciitgicvg
gornq{ggu qh hqtgkip gornq{gtu yjq yqtm kp vjg Wpkvgf Uvcvgu cpf c hqtgkip eqwpvt{+0

Oqtgqxgt. vjg Eqwtv citggu ykvj rnckpvkhh vjcv ujg oc{ rtqeggf ykvj jgt enckou cickpuv vjg
Godcuu{ gxgp vjqwij ujg fkf pqv uwg vjg Okpkuvt{ qh Hqtgkip Chhcktu0 Fghgpfcpv ctiwgu vjcv Ðvjg
lqkpv gornq{gt cpf kpvgitcvgf gpvgtrtkug vjgqtkgu uggm vq korqug nkcdknkv{ qp vjg cnngigf
lqkpv1kpvgitcvgf gornq{gt.Ñ yjkej vjg Eqwtv ecppqv fq Ðkh vjg Okpkuvt{ ku pqv dghqtg vjg Eqwtv cu c
fghgpfcpv0Ñ Fgh0Óu Uwrrn0 Ogo0 cv 60 Yjkng fghgpfcpv ku eqttgev vjcv vjg Eqwtv ecppqv korqug
nkcdknkv{ wrqp vjg Okpkuvt{. rnckpvkhh ku pqv uggmkpi vjcv hqto qh tgnkgh0 See generally 4f0 Co0
Eqorn0= Rn0Óu Uwrrn0 Ogo0 cv 9 p070 Tcvjgt. ujg ku qpn{ wvknk¦kpi vjg kpvgitcvgf gpvgtrtkug fqevtkpg
qt lqkpv gornq{gt vjgqt{ hqt rwtrqugu qh guvcdnkujkpi nkcdknkv{ cickpuv vjg Godcuu{0 Cpf fghgpfcpv
jcu pqv rtqxkfgf vjg Eqwtv ykvj cp{ ngicn cwvjqtkv{ uwiiguvkpi vjcv vjku ku cp kpeqttgev wug qh gkvjgt
fqevtkpg0 Kp hcev. vjg Eqwtv jcu kfgpvkhkgf ecugu kp vjku fkuvtkev vjcv jcxg wvknk¦gf vjgug vjgqtkgu
fgurkvg vjg rnckpvkhh qpn{ uwkpi qpg qh vjg cnngigf gornq{gtu0 See, e.g.. Dean. 72; H0 Uwrr0 4f cv
78Î79 *cnvjqwij rnckpvkhh qpn{ uwgf vjg nqecn wpkqp. tcvjgt vjcp vjg nqecn cpf pcvkqpcn wpkqpu
vqigvjgt. vjg Eqwtv wvknk¦gf vjg kpvgitcvgf gpvgtrtkug vguv vq fgvgtokpg kh vjg nqecn wpkqp ogv Vkvng
XKKÓu gornq{gg tgswktgogpv+= Woodland. 78; H0 Uwrr0 4f cv :9 *wvknk¦kpi kpvgitcvgf gpvgtrtkug
fqevtkpg vq fgvgtokpg nkcdknkv{ qh rctgpv eqorcp{. yjkej ycu vjg qpn{ gpvkv{ uwgf. hqt cevu qh kvu
uwdukfkct{+= Tewelde. :; H0 Uwrr0 4f cv 39 *wukpi vjg kpvgitcvgf gpvgtrtkug vguv vq fgvgtokpg kh vjg
W0U0 Uvcvg Fgrctvogpv. yjkej ycu vjg qpn{ rctv{ uwgf. ycu nkcdng wpfgt Vkvng XKK hqt cevu
eqookvvgf d{ rnckpvkhhÓu gornq{gt. vjg Cogtkecp Godcuu{ Cuuqekcvkqp+0
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ykvj tgurgev vq jku eqorgpucvkqp. vgtou. eqpfkvkqpu. qt rtkxkngigu qh
gornq{ogpv. becauseqh uwej kpfkxkfwcnÓu cig0

¸ 845*c+*3+ *gorjcuku cffgf+0 Kp nkijv qh vjg ncpiwcig qh vjg uvcvwvg. c rnckpvkhh dtkpikpi c fkurctcvg

vtgcvogpv encko wpfgt vjg CFGC Ðowuv rtqxg d{ c rtgrqpfgtcpeg qh vjg gxkfgpeg *yjkej oc{ dg

fktgev qt ektewouvcpvkcn+. vjcv cig ycu vjg Òdwv/hqtÓ ecwug qh vjg ejcnngpigf gornq{gt fgekukqp0Ñ

Gross v. FBL Fin. Servs., Inc.. 779 W0U0 389. 399Î9: *422;+= see also DeJesus v. WP Co.. :63

H05f 749. 754 *F0E0 Ekt0 4238+0

Kp vjg cdugpeg qh fktgev gxkfgpeg qh fkuetkokpcvkqp. yjkej ku vjg ecug jgtg. CFGC enckou

ctg cpcn{¦gf wpfgt vjg vjtgg/uvgr dwtfgp/ujkhvkpi htcogyqtm crrnkecdng vq enckou dtqwijv wpfgt

Vkvng XKK vjcv ycu cppqwpegf kp McDonnell Douglas Corp. v. Green. 633 W0U0 9;4 *3;95+0 See 

Paquin v. Fed. Nat’l Mortg. Ass’n. 33; H05f 45. 48 *F0E0 Ekt0 3;;9+= see also Reeves v. Sanderson 

Plumbing Prods., Inc.. 752 W0U0 355. 364 *4222+ *crrn{kpi vjg McDonnell Douglas htcogyqtm vq

CFGC encko ukpeg pgkvjgt rctv{ fkurwvgf kvu crrnkecvkqp+0 Wpfgt vjcv hqtowncvkqp. c rnckpvkhh owuv

hktuv ocmg qwv c prima facie ecug d{ ujqykpi vjcv ujg Ð*k+ dgnqpiu vq vjg rtqvgevgf cig itqwr. *kk+

ycu swcnkhkgf hqt vjg rqukvkqp. *kkk+ ycu vgtokpcvgf cpf *kx+ ycu tgrncegf d{ c {qwpigt rgtuqp0Ñ

Paquin. 33; H05f cv 480 Kh vjg rnckpvkhh uweeggfu. McDonnell Douglas vjgp ujkhvu vjg dwtfgp vq vjg

fghgpfcpv gornq{gt vq ctvkewncvg c ngikvkocvg. pqpfkuetkokpcvqt{ tgcuqp hqt kvu cfxgtug

gornq{ogpv cevkqp0 Id.. ekvkpi McDonnell Douglas. 633 W0U0 cv :240 ÐVjku dwtfgp ku qpg qh

rtqfwevkqp. pqv rgtuwcukqp= kv Òecp kpxqnxg pq etgfkdknkv{ cuuguuogpv0ÓÑ Reeves. 752 W0U0 cv 364.

swqvkpi St. Mary’s Honor Ctr. v. Hicks. 72; W0U0 724. 72; *3;;5+0 Kh vjg fghgpfcpv eqogu hqtyctf

ykvj c tgcuqp. vjgp vjg rnckpvkhh owuv rtqfweg gxkfgpeg ujqykpi vjcv vjg fghgpfcpvÓu rtqhhgtgf

gzrncpcvkqp ku ogtgn{ c rtgvgzv hqt fkuetkokpcvkqp0 Paquin. 33; H05f cv 48. ekvkpi McDonnell

Douglas. 633 W0U0 cv :260
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Jqygxgt. cv vjg uwooct{ lwfiogpv uvcig. yjgtg cp gornq{gg Ðjcu uwhhgtgf cp cfxgtug

gornq{ogpv cevkqp cpf cp gornq{gt jcu cuugtvgf c ngikvkocvg. pqpfkuetkokpcvqt{ tgcuqp hqt vjg

fgekukqp. vjg fkuvtkev eqwtv pggf pqv Î and should notÎ fgekfg yjgvjgt vjg rnckpvkhh cevwcnn{ ocfg

qwv c rtkoc hcekg ecug wpfgt McDonnell Douglas0Ñ Brady v. Office of Sergeant at Arms. 742 H05f

6;2. 6;6 *F0E0 Ekt0 422:+ *gorjcuku kp qtkikpcn+0 Tcvjgt. vjg Ðqrgtcvkxg swguvkqpÑ ku yjgvjgt Ðvjg

gornq{gg rtqfwegf uwhhkekgpv gxkfgpeg hqt c tgcuqpcdng lwt{ vq hkpf vjcv vjg gornq{gtÓu cuugtvgf

pqp/fkuetkokpcvqt{ tgcuqp ycu pqv vjg cevwcn tgcuqp cpf vjcv vjg gornq{gt kpvgpvkqpcnn{

fkuetkokpcvgf cickpuv vjg gornq{gg0Ñ Id. Vjg Eqwtv owuv vjgp gzcokpg vjg vqvcnkv{ qh vjg gxkfgpeg.

kpenwfkpi Ð*3+ rnckpvkhhÓu rtkoc hcekg ecug= *4+ cp{ gxkfgpeg vjg rnckpvkhh rtgugpvu vq cvvcem vjg

gornq{gtÓu rtqhhgtgf gzrncpcvkqp hqt kvu cevkqpu= cpf *5+ cp{ hwtvjgt gxkfgpeg qh fkuetkokpcvkqp

vjcv oc{ dg cxckncdng vq vjg rnckpvkhh 0 0 0 qt cp{ eqpvtct{ gxkfgpeg vjcv oc{ dg cxckncdng vq vjg

gornq{gt 0 0 0 0Ñ Aka v. Wash. Hosp. Ctr.. 378 H05f 34:6. 34:; *F0E0 Ekt0 3;;:+0

Jgtg. fghgpfcpv jcu qhhgtgf ngikvkocvg. pqp/fkuetkokpcvqt{ itqwpfu hqt kvu fgekukqp vq rnceg

rnckpvkhh qp cfokpkuvtcvkxg ngcxg cpf wnvkocvgn{ hktg jgt0 Kv cuugtvu vjcv rnckpvkhh fkurnc{gf c dcf

cvvkvwfg vqyctfu jgt yqtm cpf tghwugf vq rgthqto jgt Ðugetgvctkcn fwvkguÑ chvgt jgt tgswguv hqt c

tckug ycu vwtpgf fqyp. cpf kv rqkpvu vq rnckpvkhhÓu ogoqtcpfwo cfoqpkujkpi vjg Godcuu{ vq

rwtejcug pgy uvqemu qh jctf/eqr{ rc{ogpv xqwejgt cpf dcemkpi ujggv hqtou0 SeeFgh0Óu Ogo0 cv

44Î45= Dtkgh qp vjg Ecug qh Fqnqtgu Dctqv cv 4Î5= Odgyg Fgr0 cv 4;<36Î52<50 Fghgpfcpv cnuq

ockpvckpu vjcv rnckpvkhh fgngvgf vjg rc{ogpv xqwejgt vgorncvg htqo jgt eqorwvgt0 SeeFgh0Óu Ogo0

cv 45= Dtkgh qp vjg Ecug qh Fqnqtgu Dctqv cv 4= Odgyg Fgr0 cv 52<6Î53<370 Vjku eqodkpgf tcvkqpcng

ujkhvu vjg dwtfgp dcem vq rnckpvkhh vq fgoqpuvtcvg. dcugf qp cnn qh vjg gxkfgpeg kp vjg tgeqtf. vjcv

vjg Godcuu{Óu cuugtvgf tgcuqp ycu pqv vjg cevwcn tgcuqp hqt vjg cfxgtug cevkqp. cpf vjcv fghgpfcpv
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kpvgpvkqpcnn{ fkuetkokpcvgf cickpuv jgt qp vjg dcuku qh jgt cig0 See Brady. 742 H05f cv 6;6

*ekvcvkqpu qokvvgf+0

C0 Rnckpvkhh ocfg qwv c rtkoc hcekg ecug vq ujkhv vjg dwtfgp vq fghgpfcpv wpfgt
vjg McDonnell Douglas vguv0

Vjg gngogpvu qh c rtkoc hcekg ecug ygtg guvcdnkujgf< hktuv. vjgtg ku pq fkurwvg vjcv rnckpvkhh

ku c ogodgt qh c rtqvgevgf encuu cpf vjcv ujg ycu vgtokpcvgf htqo jgt lqd0 SeeFgh0Óu UQH ̨̨ 6.

64= Rn0Óu UQH ̨̨ 6. 64= see Fgh0Óu Ogo0 cv 44= Rn0Óu Qrr0 cv 90 Ugeqpf. rnckpvkhhÓu gngxgp/{gct

vgpwtg cv vjg Godcuu{ cpf jgt tgegkrv qh tgiwnct rc{ kpetgcugu Î yjkej ujg eqwnf gctp qpn{ kh jgt

rgthqtocpeg ycu ucvkuhcevqt{ vq jgt gornq{gt Î ujqy vjcv ujg ycu swcnkhkgf hqt jgt rqukvkqp0 See

Paquin. 33; H05f cv 49 *Ð]Y_g dgnkgxg vjcv ]rnckpvkhhÓu_ vygpv{/{gct vgpwtg cv Hcppkg Ocg cpf jku

ugtkgu qh rtqoqvkqpu ykvjkp vjg Fgrctvogpv uwhhkeg vq ujqy vjcv jg ycu swcnkhkgf hqt jku rqukvkqp0Ñ+=

see also Fgh0Óu UQH ̨ 43= Rn0Óu UQH ̨ 430 Cpf. vjg rctvkgu fq pqv fkurwvg vjcv rnckpvkhh ycu tgrncegf

d{ uqogqpg {qwpigt vjcp ujg ycu. cnvjqwij vjgtg ku c fgctvj qh urgekhkeu kp vjg tgeqtf0 SeeFgh0Óu

UQH ̨ 68= Rn0Óu UQH ̨ 680 Pq gornq{ogpv tgeqtfu hqt vjg tgrncegogpv jcxg dggp kpvtqfwegf. dwv

rnckpvkhh vguvkhkgf vjcv vjg tgrncegogpv ycu Ðkp vjg tcpig qh 52 vq 620Ñ Dctqv Fgr0 52:<:Î330

D0 Fghgpfcpv jcu eqog hqtyctf ykvj c ngikvkocvg. pqp/fkuetkokpcvqt{ dcuku hqt
kvu cevkqpu0

Fghgpfcpv jcu eqog hqtyctf ykvj gxkfgpeg vjcv kv vgtokpcvgf rnckpvkhh dcugf qp jgt

tgugpvhwn cvvkvwfg cpf jgt tghwucn vq rgthqto qtfkpct{ ugetgvctkcn fwvkgu kp vjg ycmg qh jgt

wpuweeguuhwn cvvgorv vq igv c tckug qp Ugrvgodgt ;. cpf dcugf qp jgt cnngigf fgngvkqp qh vjg

eqorwvgtk¦gf hqtou vjcv gxgpkpi0 Odgyg vguvkhkgf vjcv rnckpvkhh ycu rncegf qp cfokpkuvtcvkxg

ngcxg dgecwug Ðujg fkfpÓv ycpv vq fq jgt yqtm 0 0 0 chvgt jgt fgocpf hqt vjg ]rc{_ kpetgogpv.Ñ

Odgyg Fgrq. cv 5;<38Î62<8. cpf vjcv ujg ycu Ðcumkpi hqt urgekcn vtgcvogpv hqt eqpfkvkqpu vjcv ku

uwrrqugf vq dg uvcpfctf hqt gxgt{qpg0Ñ Id. cv 62<44Î63<3:0 Jg cvvtkdwvgf vjg fgekukqp vq vjg yc{

ujg ycu Ðeqpfwevkpi jgtugnh.Ñ kp vjcv ujg ycu Ðtghwukpi vq fq 0 0 0 cuukipogpvu ikxgp vq fq.Ñ cu ygnn
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cu vq jgt fgngvkqp qh vjg rc{ogpv xqwejgt vgorncvg0 Id. cv 4;<36Î52<:= see also Fgh0Óu Ogo0 cv 45

*ÐOdgyg 0 0 0 dgnkgxgf Dctqv jcf fgngvgf rc{ogpv xqwejgtu 0 0 0 htqo jgt eqorwvgt. cpf vjcv vjku Î

vqigvjgt ykvj DctqvÓu tghwucn vq fq jgt yqtm cpf jgt cvvkvwfg vqyctf jgt fwvkgu Î ecwugf Odgyg

vqigvjgt ykvj Odwnc vq rnceg Dctqv qp cfokpkuvtcvkxg ngcxg. cpf cnuq ecwugf vjg Codcuucfqt

wnvkocvgn{ vq vgtokpcvg Dctqv0Ñ+0

RnckpvkhhÓu tgswguv hqt c tckug ycu dcugf. kp rctv. qp jgt encko vjcv ujg jcf ucxgf vjg

Godcuu{ oqpg{ d{ gnkokpcvkpi vjg pggf hqt c rctvkewnct rcrgt hqto0 Vjgtg ku pq fkurwvg vjcv

koogfkcvgn{ chvgt vjg tgswguv ycu fgpkgf. rnckpvkhh hktgf qhh c yctpkpi vq jgt uwrgtxkuqtu vq qtfgt

oqtg hqtou0 Fgh0Óu UQH ̨ 54= Rn0Óu UQH ̨ 54= Ugrv0 ; Dctqv Ogoq0 Vjg ogoqtcpfwo uwiiguvgf

vjcv ujg yqwnf pq nqpigt wug vjg eqorwvgtk¦gf hqtou vjcv ujg jcf rtgxkqwun{ etgcvgf cpf hqt yjkej

ujg crrctgpvn{ uvknn hgnv ujg fgugtxgf hkpcpekcn eqorgpucvkqp0 SeeUgrv0 ; Ogoq= Dctqv Fgr0 cv

379<34Î39 *ÐS< Yj{ fkf {qw vgnn vjgo vjcv vjg{ ujqwnf dw{ vjg hqtou 0 0 0A C< Dgecwug K ycpv

vjgo vq mpqy vjcv vjg{ ctg ucxkpi c nqv d{ wukpi yjcv K jcxg fqpg cpf yjcv K jcf hqtocvvgf kp o{

eqorwvgt0 Vjg{ ctg ucxkpi c nqv0Ñ+= id. cv 346<6Î34 *ÐS< Uq {qw ygtg vgnnkpi vjgo vjg{ eqwnfpÓv

wug {qwt hqto cp{oqtgAÑ ÐC< Pq0 Vjg{ ecp uvknn wug0 Dwv wr vq vjg vkog Î yjcv K ycu vjkpmkpi

ku Î K ycu vjkpmkpi vjcv oc{dg vjg{ yqwnf uc{< Qmc{. yg yknn ikxg {qw {qwt tckug. uq vjcv yg

ecp Î {qw ecp eqpvkpwg ykvj yjcv {qw ctg fqkpi0 Oc{dg yg yknn pqv dw{ Î yjcv yknn dg vjg equv

qh yjcv yg yknn dg dw{kpi yg yknn lwuv ikxg kv vq {qw0Ñ+0

Chvgt jgt uwrgtxkuqtu tgegkxgf vjku ogoq. cpf chvgt vjg{ ecog vq vjg eqpenwukqp vjcv

rnckpvkhh jcf fgngvgf vjg hqto ujg jcf etgcvgf htqo jgt eqorwvgt. vjg{ rncegf jgt qp cfokpkuvtcvkxg

ngcxg0 Vjg ngvvgt kphqtokpi rnckpvkhh qh jgt ngcxg uvcvwu uvcvgf<

Hwtvjgt vq vjg oggvkpi dgvyggp Hktuv Ugetgvct{ *Ceeqwpvu+. Hktuv Ugetgvct{
*Rqnkvkecn cpf Cfokpkuvtcvkqp+ cpf {qwtugnh. tgictfkpi ocvvgtu rgtvckpkpi vq
{qwt fwvkgu. cpf chvgt ugtkqwu eqpukfgtcvkqp qh vjg ektewouvcpegu
uwttqwpfkpi {qwt cevkqpu vjgtgchvgt. kv jcu dggp fgekfgf vq rnceg {qw qp
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kpfghkpkvg cfokpkuvtcvkxg ngcxg ykvj koogfkcvg ghhgev rgpfkpi tgxkgy qh
{qwt ecug0

Cfokpkuvtcvkxg Ngcxg Ngvvgt0 Vjg vgtokpcvkqp ngvvgt ycu ukoknct<

K ytkvg vq kphqto {qw vjcv hqnnqykpi vjg tgxkgy qh vjg ektewouvcpegu vjcv ngf
vq {qwt dgkpi rncegf qp cfokpkuvtcvkxg ngcxg qp 32vj Ugrvgodgt. 422;. vjg
Godcuu{ jcu fgekfgf vjcv {qwt ugtxkegu ctg pq nqpigt tgswktgf d{ vjg
Iqxgtpogpv qh vjg Tgrwdnke qh ¥codkc0

Vgtokpcvkqp Ngvvgt0

Vjgtg ku pq fkurwvg vjcv rnckpvkhh wpfgtuvqqf vjcv vjg ngvvgtu ygtg tghgttkpi vq jgt

vtcpuokuukqp qh vjg ogoqtcpfwo chvgt vjg Ugrvgodgt ; oggvkpi0 Fgh0Óu UQH ̨ 5: *ÐDctqv

wpfgtuvqqf vjg Ugrvgodgt 32 ngvvgtÓu tghgtgpeg vq Òektewouvcpegu uwttqwpfkpi {qwt cevkqpu

vjgtgchvgtÓ vq ogcp vjg tgcevkqp qh Godcuu{ fkrnqocvke rgtuqppgn vq vjg Dctqv 2/;/2; Ogoq0Ñ+=

Dctqv Fgr0 3:2<5Î35 *ÐK ycu vjkpmkpi vjcv vjg{ tgxkgy o{ ecug. yjkej ku og jcxkpi uwdokvvgf vjg

ogoq tgswguv hqt vjg rwtejcug qh dcemkpi ujggvu0Ñ+= id. cv 355<36Î42 *cempqyngfikpi vjcv jgt

ÐwpfgtuvcpfkpiÑ qh Ðektewouvcpegu uwttqwpfkpi {qwt cevkqpu vjgtgchvgtÑ ycu Ðvjg ogoq vjcv ]ujg_

icxg vq Ot0 Odwnc hqt vjg tgswguv qh vjg rc{ogpv xqwejgtu cpf dcemkpi ujggvu0Ñ+= id. cv 37;<43Î

383<36 *ÐVjcv vjg ugtkqwu cevkqpu uwttqwpfkpi Î ugtkqwu cevkqp vjcv K ocfg chvgt qwt oggvkpi ycu

o{ uwdokuukqp qh vjg tgswguv hqt rwtejcug qh hqtou0Ñ+= id. cv 376<34Î42 *tgcfkpi htqo Dctqv fc{/

rncppgt gpvtkgu< ÐHqt ugtkqwu cevkqp fc{ chvgt. yjkej ycu uwdokvvkpi ogoq tgswguv hqt rwtejcug

qh hqtou. dcemkpi ujggvu cpf rc{ogpv xqwejgtu0 Lwuv c rtqqh qh o{ encko vjcv vjg Godcuu{ ucxgu

c nqv0Ñ+= id. cv 5:5<38Î3; *ÐS0 Uq {qwÓtg cvvtkdwvkpi {qwt dgkpi mkemgf qwv qh vjg Godcuu{ vq vjgkt

tgcevkqp vq {qwt ogoq tgswguvA C0 [gu0Ñ+= see also Rn0Óu UQH ̨ 5: *ÐYjkng Ou0 Dctqv dgnkgxgu vjcv

vjg ngvvgt ku tghgtgpekpi jgt Ugrvgodgt ;. 422; ogoqtcpfwo. Ou0 Dctqv dgnkgxgu vjcv vjg tghgtgpeg

ycu c rtgvgzvwcn tgcuqp hqt rncekpi jgt qp cfokpkuvtcvkxg ngcxg0Ñ+0
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Vjg Godcuu{ jcu kpvtqfwegf gxkfgpeg vjcv vjg vgtokpcvkqp ycu cnuq rtgfkecvgf qp vjg

okuukpi eqorwvgt vgorncvg0 SeeDtkgh qp vjg Ecug qh Fqnqtgu Dctqv. cv 4Î5=39 Odgyg Fgr0 cv

52<6Î53<37 *ÐS0 Uq {qw dgnkgxg vjcv Ou0 Dctqv fgngvgf rc{ogpv xqwejgtu vjcv ygtg rtqitcoogf

qp jgt eqorwvgtA C0 [gu0Ñ+0

Vjku gxkfgpvkct{ ujqykpi ujkhvu vjg dwtfgp dcem vq rnckpvkhh wpfgt vjg McDonnell Douglas 

vguv0

39 Vjku kpvgtpcn ogoqtcpfwo. fcvgf Oc{ 5. 4235. fguetkdgf vjg gxgpvu ngcfkpi vq rnckpvkhhÓu
vgtokpcvkqp<

Cv vjg gpf qh vjg oggvkpi qwt qrkpkqp ycu vjcv vjg oggvkpi ycu jgnf kp c
eqtfkcn cpf htkgpfn{ cvoqurjgtg cpf vjcv yg gpfgf vjg oggvkpi kp owvwcn
citggogpv0 Ncvgt kp vjg gxgpkpi ctqwpf 9<22ro. Hktuv Ugetgvct{ *Ceeqwpvu+
Ot0 Htcpm Odgyg kphqtogf Okpkuvgt Eqwpugnnqt Ot0 Ejkq¦c cpf Hktuv
Ugetgvct{ *rqnkvkecn1 Cfokpkuvtcvkqp+ Ot0 Odwnc vjcv vjg eqorwvgtk¦gf
ceeqwpvu rc{ogpv xqwejgt vgorncvg jcf dggp fgngvgf htqo vjg eqorwvgt d{
Ou0 Dctqv cpf vjcv vjku ycu fwg vq vjg hcev vjcv ujg ycu pqv jcrr{ dgecwug
ujg jcf pqv tgegkxgf c ucnct{ kpetgcug cpf dgecwug ujg jcf pqv dggp rckf
jgt 32' dqpwu cu ujg jcf fgocpfgf hqt uqog vkog0 Kv ycu cnuq ngctpv vjcv
ujg hgnv vjcv vjg eqorwvgtk¦gf rc{ogpv xqwejgtu ygtg jgt kpvgnngevwcn
rtqrgtv{0 Fwg vq vjg ugtkqwupguu qh vjg cnngicvkqpu cpf vjg cdugpeg htqo
uvcvkqp qh vjgp Codcuucfqt Ft0 Kpqpig Odkmwukvc Ngycpkmc. c fgekukqp ycu
ocfg d{ vjg okuukqp cfokpkuvtcvkqp vjg ucog pkijv *;vj Ugrvgodgt 422;+ vq
koogfkcvgn{ rnceg Ou0 Dctqv qp cfokpkuvtcvkxg ngcxg *uwurgpukqp+ rgpfkpi
vjg cttkxcn qh vjg Codcuucfqt0 0 0 0

Wrqp vjg CodcuucfqtÓu cttkxcn dcem vq uvcvkqp. ujg ycu dtkghgf cdqwv yjcv
jcf vtcpurktgf fwtkpi jgt cdugpeg cpf kphqtogf vjcv vjg fgekukqp vq uwurgpf
Ou0 Dctqv ycu qpn{ cp kpvgtko ogcuwtg cpf vjcv fwg vq vjg ugtkqwupguu qh
vjg cnngigf qhhgpeg Cfokpkuvtcvkqp jcf fgekfgf vq tgeqoogpf vjcv
wnvkocvgn{ jgt gornq{ogpv ykvj vjg godcuu{ jcf dgeqog wpvgpcdng cpf
uwej ujqwnf dg vgtokpcvgf0 Vjg Codcuucfqt ycu kp citggogpv cpf vjgtghqtg
ygpv cjgcf cpf ukipgf c ngvvgt qh vgtokpcvkqp qh gornq{ogpv fcvgf 53uv
Qevqdgt 422;0

Dtkgh qp vjg Ecug qh Fqnqtgu Dctqv cv 4Î50
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E0 Rnckpvkhh jcu rtgugpvgf uqog gxkfgpeg vjcv qpg qh vjg uvcvgf tgcuqpu hqt jgt
vgtokpcvkqp ycu rtgvgzvwcn0

C rnckpvkhh ecp fgoqpuvtcvg vjcv vjg gornq{gtÓu gzrncpcvkqp hqt jku fkuejctig ycu

rtgvgzvwcn d{ rtqxkfkpi gxkfgpeg htqo yjkej c tgcuqpcdng lwt{ eqwnf hkpf vjcv vjg gornq{gtÓu

rtqhhgtgf. ncyhwn tgcuqpu hqt cevkpi ctg Ðwpyqtvj{ qh etgfgpeg0Ñ Reeves. 752 W0U0 cv 365. swqvkpi

Tx. Dep’t of Cmty. Affairs v. Burdine. 672 W0U0 46:. 478 *3;:3+0 Ujqykpi rtgvgzv.

vjqwij. Ðtgswktgu oqtg vjcp ukorn{ etkvkek¦kpi vjg gornq{gtÓu fgekukqpocmkpi rtqeguu0Ñ Hairston

v. Vance-Cooks. 995 H05f 488. 494 *F0E0 Ekt0 4236+0 Kv ku pqv uwhhkekgpv vq Ðujqy vjcv c tgcuqp

ikxgp hqt c lqd cevkqp ]ycu_ pqv lwuv. qt hckt. qt ugpukdng=Ñ pqt ku kv uwhhkekgpv vq ejcnngpig Ðvjg

Òeqttgevpguu qt fguktcdknkv{Ó qh ]vjg_ tgcuqpu qhhgtgf0Ñ Fischbach v. D.C. Dep’t of Corrs.. :8 H05f

33:2. 33:5 *F0E0 Ekt0 3;;8+. swqvkpi Pignato v. Am. Trans Air, Inc.. 36 H05f 564. 56; *9vj Ekt0

3;;6+0

Eqwtvu jcxg uwiiguvgf vjcv c rnckpvkhh oc{ rqkpv vq Ðejcpigu cpf kpeqpukuvgpekgu kp vjg

uvcvgf tgcuqpu hqt vjg cfxgtug cevkqpÑ cu c ogcpu qh ujqykpi rtgvgzv0 Brady. 742 H05f cv 6;7 p050

Ð]V_jg gornq{gg oc{ cvvgorv vq fgoqpuvtcvg vjcv vjg gornq{gt ku ocmkpi wr qt n{kpi cdqwv vjg

wpfgtn{kpi hcevu vjcv hqtogf vjg rtgfkecvg hqt vjg gornq{ogpv fgekukqp0Ñ Id. cv 6;70 Cpf. c

rnckpvkhh Ðokijv cnuq guvcdnkuj rtgvgzv ykvj gxkfgpeg vjcv c hcevwcn fgvgtokpcvkqp wpfgtn{kpi cp

cfxgtug gornq{ogpv cevkqp ku gitgikqwun{ ytqpi0Ñ Burley v. Nat’l Passenger Rail Corp.. :23 H05f

4;2. 4;8 *F0E0 Ekt0 4237+0

Kp jgt qrrqukvkqp vq vjg uwooct{ lwfiogpv oqvkqp. rnckpvkhh eqpvgpfu vjcv vjgtg ku c

igpwkpg fkurwvg cu vq yjgvjgt fghgpfcpvÓu rtqhhgtgf tgcuqp hqt vgtokpcvkpi jgt Î pcogn{. vjg

ÐektewouvcpeguÑ chvgt vjg Ugrvgodgt ; oggvkpi cdqwv jgt ugetgvctkcn fwvkgu cpf tgswguv hqt c ucnct{

kpetgcug Î ycu vjg vtwg tgcuqp hqt jgt vgtokpcvkqp0 SeeRn0Óu Qrr0 cv 32Î350 Ujg cfxcpegu vyq

ockp ctiwogpvu< *3+ vjcv fghgpfcpvÓu ujkhvkpi tgcuqpu hqt kvu fgekukqp vq vgtokpcvg jgt ku gxkfgpeg
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qh fkuetkokpcvkqp. cpf *4+ vjcv fghgpfcpvÓu dgnkgh vjcv ujg fgngvgf vjg eqorwvgt hkngu ycu pqv

jqpguvn{ cpf tgcuqpcdn{ jgnf0 SeeRn0Óu Qrr0 cv 32Î350

30 Ujkhvkpi Gzrncpcvkqpu hqt RnckpvkhhÓu Vgtokpcvkqp

Rnckpvkhh ctiwgu vjcv vjg rtgvgzvwcn pcvwtg qh fghgpfcpvÓu gzrncpcvkqp ecp dg kphgttgf htqo

vjg hcev vjcv fghgpfcpv qhhgtgf ÐujkhvkpiÑ gzrncpcvkqpu hqt jgt vgtokpcvkqp0 SeeRn0Óu Qrr0 cv 32Î

330 Ujg rqkpvu vq vjg Ugrvgodgt 32 ngvvgt rncekpi jgt qp cfokpkuvtcvkxg ngcxg. yjkej uvcvgu vjcv

fghgpfcpv ycu fqkpi uq Ðchvgt ugtkqwu eqpukfgtcvkqp qh vjg ektewouvcpegu uwttqwpfkpi ]jgt_

cevkqpuÑ chvgt vjg oggvkpi Ðtgictfkpi ocvvgtu rgtvckpkpi vq ]jgt_ fwvkgu0Ñ Cfokpkuvtcvkxg Ngcxg

Ngvvgt0 Vjcv ucog fc{. Ejkq¦c kphqtogf vjg Codcuucfqt vjcv rnckpvkhh jcf dggp rncegf qp

cfokpkuvtcvkxg ngcxg. uvcvkpi vjcv vjgtg jcf dggp ÐokuwpfgtuvcpfkpiuÑ ykvj rnckpvkhh. cpf vjcv vjg

Ðocvvgtu ygtg qxgt ucnct{ kpetgcug cpf hcknwtg qp vjg rctv qh Ou0 Dctqv vq ectt{ qwv jgt tqwvkpg

yqtm0Ñ Gz0 450 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_0 Vjg Pqxgodgt 7. 422; vgtokpcvkqp ngvvgt kphqtogf

rnckpvkhh vjcv Ðhqnnqykpi vjg tgxkgy qh vjg ektewouvcpegu vjcv ngf vq ]jgt_ dgkpi rncegf qp

cfokpkuvtcvkxg ngcxg 0 0 0 vjg Godcuu{ jcu fgekfgf vjcv ]jgt_ ugtxkegu ctg pq nqpigt tgswktgf 0 0 0 0Ñ

Vgtokpcvkqp Ngvvgt0

Rnckpvkhh pqvgu vjcv ujg ycu rckf qpg oqpvjÓu ucnct{ cv vjg vkog qh jgt vgtokpcvkqp. cpf vjcv

ujg yqwnf pqv jcxg dggp gnkikdng hqt vjg rc{ogpv wpfgt jgt Gornq{ogpv Citggogpv kh ujg jcf

dggp vgtokpcvgf hqt c fkuekrnkpct{ tgcuqp0 Rn0Óu Qrr0 cv 320 Ujg ctiwgu vjcv cnn qh jgt gornq{gtÓu

eqpvgorqtcpgqwu uvcvgogpvu cpf cevkqpu ctg eqpukuvgpv ykvj c pqp/fkuekrnkpct{ tgcuqp hqt vjg

vgtokpcvkqp. cpf vjcv fghgpfcpv fkf pqv Ðtgxgtug eqwtug cpf uvcvg Ou0 Dctqv ycu vgtokpcvgf hqt c

fkuekrnkpct{ tgcuqp.Ñ vjcv ku. hqt fgngvkpi eqorwvgt hkngu. wpvkn fwtkpi vjg ncvgt cfokpkuvtcvkxg

rtqeguu0 Id. cv 330
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Dwv vjg ncpiwcig wugf kp vjg 422; fqewogpvu ycu swkvg dtqcf. cpf vjg tghgtgpegu vq vjg

ÐektewouvcpeguÑ qp Ugrvgodgt ; hcktn{ kpenwfg dqvj vjg ogoqtcpfwo cpf vjg fgngvkqp qh vjg

eqorwvgt hkngu0 Uq rnckpvkhh jcu pqv rqkpvgf vq gxkfgpeg qh Ðejcpigu qt kpeqpukuvgpekguÑ kp

fghgpfcpvÓu uvcvgf tgcuqpu0 Oqtgqxgt. yjkng vjg Gornq{ogpv Citggogpv tgswktgf vjg Godcuu{

vq ikxg rnckpvkhh qpg oqpvjÓu pqvkeg qt qpg oqpvjÓu ucnct{ kp nkgw qh pqvkeg kh ujg ycu hktgf hqt c

pqp/fkuekrnkpct{ tgcuqp. kv fkf pqv dct vjg Godcuu{ htqo fqkpi uq kh ujg ycu hktgf hqt c fkuekrnkpct{

tgcuqp0 SeeGz0 3 vq Fgh0Óu Oqv0 ]Fmv0 % :2/5_ cv 7 *Ð[qwt gornq{ogpv oc{ dg vgtokpcvgf hqt

tgcuqpu qvjgt vjcp fkuekrnkpct{ cevkqp 0 0 0 0 Kp uwej c ecug. {qw yknn dg ikxgp qpg *3+ oqpvjÓu pqvkeg

qt rckf *3+ oqpvjÓu ucnct{ kp nkgw qh pqvkeg0Ñ+0

40 FghgpfcpvÓu Jqpguv cpf Tgcuqpcdng Dgnkgh

Rnckpvkhh cnuq ctiwgu vjcv gxgp kh fghgpfcpv hktgf jgt dcugf qp vjg dgnkgh vjcv ujg jcf fgngvgf

vjg eqorwvgtk¦gf hkngu. vjcv dgnkgh ycu pqv jqpguvn{ cpf tgcuqpcdn{ jgnf0 Rn0Óu Qrr0 cv 33Î340 Vjg

Eqwtv eqpenwfgu vjcv yjkng rnckpvkhh jcu pqv eqog hqtyctf ykvj gxkfgpeg vjcv yqwnf ngcf c lwt{ vq

eqpenwfg vjcv jgt uwrgtxkuqtu fkf pqv ukpegtgn{ dgnkgxg ujg jcf fgngvgf vjg hkng. ujg jcu rtgugpvgf

uqog gxkfgpeg vjcv vjgkt dgnkgh ycu pqv tgcuqpcdng0

ÐQpeg vjg gornq{gt jcu ctvkewncvgf c pqp/fkuetkokpcvqt{ gzrncpcvkqp hqt kvu cevkqp 0 0 0 vjg

kuuwg ku pqv vjg eqttgevpguu qt fguktcdknkv{ qh ]vjg_ tgcuqpu qhhgtgf 0 0 0 ]dwv_ yjgvjgt vjg gornq{gt

jqpguvn{ dgnkgxgu kp vjg tgcuqpu kv qhhgtu0Ñ Fischbach. :8 H05f cv 33:5 *kpvgtpcn swqvcvkqp octmu

qokvvgf+0 ÐKh vjg gornq{gtÓu uvcvgf dgnkgh cdqwv vjg wpfgtn{kpi hcevu ku tgcuqpcdng kp nkijv qh vjg

gxkfgpeg 0 0 0 vjgtg qtfkpctkn{ ku pq dcuku hqt rgtokvvkpi c lwt{ vq eqpenwfg vjcv vjg gornq{gt ku n{kpi

cdqwv vjg wpfgtn{kpi hcevu0Ñ Brady. 742 H05f cv 6;70

Kp gxcnwcvkpi vjg gornq{gtÓu uvcvgf tgcuqp. vjg Eqwtv owuv cuuguu yjgvjgt vjg uvcvgf tgcuqp

ku dqvj ÐjqpguvÑ cpf Ðtgcuqpcdng0Ñ DeJesus. :63 H05f cv 7560
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Vq dg engct. eqwtvu ujqwnf pqv gxcnwcvg vjg tgcuqpcdngpguu qh vjg gornq{gtÓu
dwukpguu fgekukqpu. uwej cu yjgvjgt kv ocfg hkpcpekcn ugpug vq vgtokpcvg cp
gornq{gg yjq igpgtcvgf uwduvcpvkcn tgxkgy= yg ctg pqv Òc uwrgt/rgtuqppgn
fgrctvogpv vjcv tggzcokpgu cp gpvkv{Óu dwukpguu fgekukqpu0 Tcvjgt. vjg
hcevhkpfgt ku vcumgf ykvj gxcnwcvkpi vjg tgcuqpcdngpguu qh vjg
fgekukqpocmgtÓu belief dgecwug jqpguv{ cpf tgcuqpcdngpguu ctg nkpmgf< c
dgnkgh oc{ dg uq wptgcuqpcdng vjcv c hcevhkpfgt eqwnf uwurgev kv ycu pqv
jqpguvn{ jgnf0

Id.

Vjg gxkfgpeg kp vjg tgeqtf guvcdnkujgu vjcv vjg fgekukqp/ocmgtu jqpguvn{ dgnkgxgf vjcv

rnckpvkhh ycu tghwukpi vq fq jgt tqwvkpg ugetgvctkcn fwvkgu cpf vjcv ujg jcf fgngvgf vjg eqorwvgtk¦gf

hqtou0 Chvgt vjg oggvkpi. kp yjkej rnckpvkhh jcf citggf vq tgvwtp vq jgt ugetgvctkcn fwvkgu. rnckpvkhh

koogfkcvgn{ kphqtogf jgt uwrgtxkuqtu vjcv vjg Godcuu{ yqwnf pggf vq rwtejcug vjg rcrgt hqtou

vjcv ujg jcf rtgxkqwun{ fgxkugf c eqorwvgtk¦gf hqto vq tgrnceg0 Odgyg kpvgtrtgvgf vjku cu c vjtgcv

vq tghwug vq wug vjg eqorwvgtk¦gf hqtou wpnguu vjg Godcuu{ eqorgpucvgf jgt hqt etgcvkpi vjgo0

Cpf rnckpvkhh cfokvvgf cu owej kp jgt fgrqukvkqp0 Ujg vguvkhkgf vjcv jgt lqd cu c ugetgvct{ qpn{

kpxqnxgf rcrgt hqtou. cpf vjcv ujg ycpvgf fghgpfcpv Ðvq mpqy vjcv vjg ]eqorwvgtk¦gf_ qpg vjcv

]ujg_ fkf ycu xgt{ wughwn0 Vjg{ ygtg ucxkpi. dgecwug 0 0 0 qh yjcv ]ujg_ fkf0 Uq ]ujg_ jcf vq dg

eqorgpucvgf hqt yjcv ]ujg_ fkf0Ñ Dctqv Fgr0 cv 345<3:Î346<50 Eqpegtpgf d{ rnckpvkhhÓu tgcevkqp

hqnnqykpi vjg oggvkpi. Odgyg nqiigf qp vq rnckpvkhhÓu eqorwvgt vq ickp ceeguu vq vjg gngevtqpke

xgtukqpu qh vjg hqtou0 Chvgt jg nqqmgf hqt vjg hqtou kp vjgkt wuwcn urqv cpf fkf pqv hkpf vjgo.

Odgyg eqpenwfgf vjcv rnckpvkhh jcf fgngvgf vjgo cpf rtqorvn{ tgrqtvgf jku hkpfkpiu vq jku

uwrgtxkuqt. Odwnc0 Dcugf qp vjgug ektewouvcpegu. vjg Godcuu{ fgekfgf vq rnceg rnckpvkhh qp

cfokpkuvtcvkxg ngcxg cpf vjgp vq vgtokpcvg jgt0

Yjkng rnckpvkhh jcu pqv rqkpvgf vq cp{ hcevu vjcv yqwnf ujqy vjcv vjgug ykvpguugu jcxg dggp

fkujqpguv cdqwv vjgkt vjqwijvu vjcv gxgpkpi. ujg jcu eqog hqtyctf ykvj uqog gxkfgpeg vjcv ikxgu

tkug vq c igpwkpg fkurwvg qh hcev eqpegtpkpi vjg tgcuqpcdngpguu qh vjgkt dgnkgh vjcv ujg fgngvgf vjg
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hqto0 Odgyg vguvkhkgf vjcv jg cpf Odwnc nqqmgf hqt vjg xqwejgt hkng cpf vjcv ukpeg vjg{ ygtg

wpcdng vq nqecvg kv. vjg{ dgnkgxgf rnckpvkhh jcf fgngvgf kv0 Dwv Odgyg cfokvvgf vjcv vjg{ Ðpgxgt

vcnmgf vq jgtÑ cpf Ðpgxgt cumgf jgtÑ kh ujg jcf fgngvgf vjg xqwejgt vgorncvg. qt kh ujg jcf lwuv

oqxgf vjg hkng. cpf vjg{ fkf pqv ugctej vjg eqorwvgt vq cuegtvckp yjgvjgt vjgtg ycu c nqi kpfkecvkpi

vjcv c hkng jcf dggp gtcugf0 SeeOdgyg Fgr0 cv 6;<7Î370 Ogcpyjkng. rnckpvkhh vguvkhkgf kp jgt

fgrqukvkqp cpf cxgttgf kp c fgenctcvkqp vjcv ujg fkf pqv fgngvg vjg hkng cpf vjcv ujg cevwcnn{ wugf

vjg xqwejgt vgorncvg qp vjg oqtpkpi qh Ugrvgodgt 32 vq rtgrctg c rc{ogpv xqwejgt hqt vjg

CodcuucfqtÓu ect0 SeeDctqv Fgr0 cv 334<32Î44= Gz0 4: vq Rn0Óu Qrr0. Chh0 qh Fqnqtgu Dctqv

]Fmv0 % :8/6_ *ÐDctqv Chh0Ñ+ ̨ 30 Ujg kpukuvu vjcv kh Odgyg jcf lwuv urqmgp vq jgt. ujg Ðyqwnf jcxg

ujqyp ]vjg hkng_ vq jko. cu ujg ycu wukpi vjg hkng vjg oqtpkpi qh jgt vgtokpcvkqp0Ñ Rn0Óu Qrr0 cv

340

Vjg Eqwtv eqwnf hkpf vjcv vjgug eqpegtpu tgncvg vq vjg swcnkv{ qh fghgpfcpvÓu dwukpguu

lwfiogpv cpf fgekukqp ocmkpi. yjkej qtfkpctkn{ ku pqv c dcuku vq hkpf vjg gornq{gtÓu tgcuqpu vq dg

rtgvgzvwcn0 Dwv vjgtg ku ecug ncy vjcv jqnfu vjcv kh c tgcuqpcdng lwt{ eqwnf hkpf vjcv vjgtg ku

uqogvjkpi fghkekgpv qt Ðhkuj{Ñ cdqwv vjg rtqegfwtg vjcv vjg gornq{gt wugf kp uwdlgevkpi rnckpvkhh

vq cp cfxgtug gornq{ogpv cevkqp. kv okijv swguvkqp yjgvjgt fghgpfcpvÓu eqpfwev ycu c

Ðtgcuqpcdn{ qdlgevkxg cuuguuogpv qh vjg ektewouvcpegu qt. kpuvgcf. cp kpswkt{ eqnqtgfÑ d{

fkuetkokpcvkqp0 See Mastro v. Potomac Elec. Power Co.. 669 H05f :65. :79 *F0E0 Ekt0 4228+

*jqnfkpi vjcv vjgtg ycu gxkfgpeg htqo yjkej c tgcuqpcdng lwt{ eqwnf eqpenwfg vjcv fghgpfcpvÓu

uvcvgf tgcuqpu hqt vgtokpcvkpi jko ygtg rtgvgzvwcn. rctvkewnctn{ kp nkijv qh tgeqtf gxkfgpeg vjcv vjg
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kpxguvkicvkqp. yjkej ycu egpvtcn vq cpf ewnokpcvgf kp rnckpvkhhÓu vgtokpcvkqp. ycu hncygf cpf

wphckt+. swqvkpi Fischbach. :8 H05f cv 33:603:

Kp nkijv qh vjcv cwvjqtkv{. vjg Eqwtv eqpenwfgu vjcv rnckpvkhh jcu kfgpvkhkgf uqog itqwpfu hqt

c lwt{ vq swguvkqp yjgvjgt vjg uwrgtxkuqtuÓ dgnkgh vjcv ujg fgngvgf vjg eqorwvgtk¦gf xqwejgt

vgorncvg ycu qdlgevkxgn{ tgcuqpcdng. gxgp kh kv ycu jqpguvn{ jgnf0 Vjgtghqtg. ujg jcu cffwegf

uqog gxkfgpeg vjcv eqwnf uwrrqtv c hkpfkpi vjcv vjku curgev qh vjg Godcuu{Óu uvcvgf pqp/

fkuetkokpcvqt{ tcvkqpcng ycu pqv cp cevwcn tgcuqp hqt rnckpvkhhÓu vgtokpcvkqp0

Dwv vjg swguvkqp vq dg tguqnxgf cv vjku uvcig ku yjgvjgt. dcugf qp cp gzcokpcvkqp qh vjg

gpvktg tgeqtf. kpenwfkpi vjg gxkfgpeg tgnkgf wrqp vq guvcdnkuj vjg rtkoc hcekg ecug. vjg rnckpvkhh jcu

cffwegf uwhhkekgpv gxkfgpeg vq gpcdng c tgcuqpcdng lwt{ vq eqpenwfg vjcv vjg gornq{gtÓu ngikvkocvg

tcvkqpcng ycu pqv vjg cevwcn tgcuqp. Ðcpf vjcv vjg gornq{gt kpvgpvkqpcnn{ fkuetkokpcvgf cickpuv vjg

gornq{gg0Ñ Brady. 742 H0 5f cv 6;60 Ikxgp vjg eqodkpcvkqp qh tgcuqpu rtqhhgtgf d{ vjg gornq{gt.

cpf vjg cdugpeg qh cp{ qvjgt gxkfgpeg qh fkuetkokpcvqt{ kpvgpv. vjg Eqwtv eqpenwfgu vjcv ujg jcu

pqv0

F0 C tgcuqpcdng lwtqt eqwnf pqv hkpf. dcugf qp vjku tgeqtf kp kvu gpvktgv{. vjcv
rnckpvkhh ycu hktgf Ðdgecwug qhÑ jgt cig0

Fqgu vjg gzkuvgpeg qh hcevu vjcv okijv ngcf c lwt{ vq swguvkqp vjg cfgswce{ qh vjg Godcuu{Óu

kpxguvkicvkqp kpvq vjg okuukpi hkng rtgenwfg vjg gpvt{ qh uwooct{ lwfiogpv hqt fghgpfcpv kp vjku

ecugA Vjg F0E0 Ektewkv jcu qdugtxgf<

Kp cp crrtqrtkcvg ecug. vjg hcevhkpfgtÓu fkudgnkgh qh vjg tgcuqpu rwv hqtyctf
d{ vjg fghgpfcpv yknn cnnqy kv vq kphgt kpvgpvkqpcn fkuetkokpcvkqp0 Cnvjqwij

3: Vjg F0E0 Ektewkv jcu cnuq qdugtxgf vjcv yjgtg cp gornq{gtÓu eqpfwev crrgctu uq
Ðkpeqorngvg vjcv c hcevhkpfgt eqwnf eqpenwfg vjcv vjg gornq{gt uqwijv. pqv vq fkueqxgt vjg vtwvj.
dwv vq eqxgt wr kvu qyp fkuetkokpcvkqp.Ñ c hcevhkpfgt eqwnf hkpf rtgvgzv0 Burley. :23 H05f cv 4;80
Dwv kp vjg Burley ecug. vjg eqwtv eqpenwfgf vjcv ukpeg vjg hcknwtg vq tgxkgy c xkfgqvcrg fwtkpi vjg
kpxguvkicvkqp yqwnf pqv jcxg tgxgcngf cp{ hcevu vjcv yqwnf jcxg chhgevgf vjg fkuekrnkpct{ cevkqp.
pq tgcuqpcdng lwt{ eqwnf eqpenwfg vjcv vjg fghgpfcpvÓu cevkqpu ygtg oqvkxcvgf d{ tceg dcugf qp
vjcv qokuukqp cnqpg0
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tgdwvvcn gxkfgpeg cnqpg yknn pqv cnyc{u uwhhkeg vq rgtokv cp kphgtgpeg qh
fkuetkokpcvkqp. yg fq pqv tqwvkpgn{ tgswktg rnckpvkhhu vq uwdokv gxkfgpeg
qxgt cpf cdqxg tgdwvvkpi vjg gornq{gtÓu uvcvgf gzrncpcvkqp kp qtfgt vq cxqkf
uwooct{ lwfiogpv0

DeJesus. :63 H05f cv 757 *kpvgtpcn ekvcvkqpu. gfkvu. cpf swqvcvkqp octmu qokvvgf+= see also id.

*qdugtxkpi vjcv Ð]v_jgtg ku pq gcu{ cpuygtÑ vq yjcv cffkvkqpcn ujqykpi qh kpvgpvkqpcn

fkuetkokpcvkqp c rnckpvkhh owuv ocmg vq uwtxkxg uwooct{ lwfiogpv qpeg vjgtg ku uwhhkekgpv ecwug

vq fqwdv vjg gornq{gtÓu rtqhhgtgf tgcuqp+0 Jqygxgt. kp vjg EqwtvÓu xkgy. vjku ku c ecug yjgtg vjg

cffkvkqp qh vjg tgdwvvcn gxkfgpeg vq vjg tguv qh vjg tgeqtf fqgu pqv uwhhkeg vq uwrrqtv cp kphgtgpeg

qh fkuetkokpcvkqp0

Vjg Uwrtgog Eqwtv jcu gorjcuk¦gf vjcv Ðcnvjqwij vjg McDonnell Douglasrtguworvkqp

ujkhvu vjg dwtfgp qh productionvq vjg fghgpfcpv. Òvjg wnvkocvg dwtfgp qh rgtuwcfkpi vjg vtkgt qh

hcev vjcv vjg fghgpfcpv kpvgpvkqpcnn{ fkuetkokpcvgf cickpuv vjg rnckpvkhh tgockpu cv cnn vkogu ykvj vjg

rnckpvkhh0ÓÑ Hicks. 72; W0U0 cv 729 *gorjcuku kp qtkikpcn+ *kpvgtpcn gfkvu qokvvgf+. swqvkpi Burdine.
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672 W0U0 cv 47503; Cpf yjkng Ðc rnckpvkhhÓu rtkoc hcekg ecug. eqodkpgf ykvj uwhhkekgpv gxkfgpeg vq

hkpf vjg gornq{gtÓu cuugtvgf lwuvkhkecvkqp ku hcnug. oc{ rgtokv vjg vtkgt qh hcev vq eqpenwfg vjcv vjg

gornq{gt wpncyhwnn{ fkuetkokpcvgf.Ñ Reeves. 752 W0U0 cv 36:. vjg Eqwtv jcu ecwvkqpgf< Ð]v_jku ku

pqv vq uc{ vjcv uwej c ujqykpi d{ vjg rnckpvkhh yknn alwaysdg cfgswcvgÑ vq guvcdnkuj nkcdknkv{0 Id.

*gorjcuku kp qtkikpcn+0

Egtvckpn{ vjgtg yknn dg kpuvcpegu yjgtg. cnvjqwij vjg rnckpvkhh jcu
guvcdnkujgf c rtkoc hcekg ecug cpf ugv hqtvj gxkfgpeg vq tglgev vjg
fghgpfcpvÓu gzrncpcvkqp. pq tcvkqpcn hcevhkpfgt eqwnf eqpenwfg vjcv vjg
cevkqp ycu fkuetkokpcvqt{0 Hqt kpuvcpeg. cp gornq{gt yqwnf dg gpvkvngf vq
lwfiogpv cu c ocvvgt qh ncy kh vjg tgeqtf eqpenwukxgn{ tgxgcngf uqog qvjgt.
pqpfkuetkokpcvqt{ tgcuqp hqt vjg gornq{gtÓu fgekukqp. qt kh vjg rnckpvkhh
etgcvgf qpn{ c ygcm kuuwg qh hcev cu vq yjgvjgt vjg gornq{gtÓu tgcuqp ycu
wpvtwg cpf vjgtg ycu cdwpfcpv cpf wpeqpvtqxgtvgf kpfgrgpfgpv gxkfgpeg
vjcv pq fkuetkokpcvkqp jcf qeewttgf0

Id.

3; Kp Hicks. vjg Eqwtv ycu cfftguukpi c ukvwcvkqp yjgtg vjg Eqwtv qh Crrgcnu jcf ecnngf hqt c
fktgevgf xgtfkev chvgt vjg rnckpvkhh jcf tgdwvvgf vjg fghgpfcpvÓu pqp/fkuetkokpcvqt{ tgcuqp0 Vjg
Eqwtv ocfg kv engct vjcv ogtgn{ eqokpi hqtyctf ykvj uqog gxkfgpeg vq wpfgtokpg vjg fghgpfcpvÓu
encko qh c tgcuqpcdng dcuku hqt kvu cevkqp ku pqv cnyc{u gpqwij vq ectt{ vjg fc{ hqt vjg rnckpvkhh=
kpfggf. kv fgxqvgf ugxgtcn rcigu qh kvu qrkpkqp vq fkurgnnkpi vjg fkuugpvÓu eqpvgpvkqp vjcv kvu twnkpi
eqwnf dg tgcf vq uvcpf hqt vjcv rtkpekrng0

Yg jcxg pq cwvjqtkv{ vq korqug nkcdknkv{ wrqp cp gornq{gt hqt cnngigf
fkuetkokpcvqt{ gornq{ogpv rtcevkegu wpnguu cp crrtqrtkcvg hcevhkpfgt
fgvgtokpgu. ceeqtfkpi vq rtqrgt rtqegfwtgu. that the employer has 
unlawfully discriminated0 Yg oc{. ceeqtfkpi vq vtcfkvkqpcn rtcevkeg.
guvcdnkuj egtvckp oqfgu cpf qtfgtu qh rtqqh. kpenwfkpi cp kpkvkcn tgdwvvcdng
rtguworvkqp qh vjg uqtv yg fguetkdgf gctnkgt kp vjku qrkpkqp. yjkej yg
dgnkgxg McDonnell Douglastgrtgugpvu0 Dwv pqvjkpi kp ncy yqwnf rgtokv
wu vq uwduvkvwvg hqt vjg tgswktgf hkpfkpi vjcv vjg gornq{gt)u cevkqp ycu vjg
rtqfwev qh wpncyhwn fkuetkokpcvkqp. vjg owej fkhhgtgpv *cpf owej nguugt+
hkpfkpi vjcv vjg gornq{gtÓu gzrncpcvkqp qh kvu cevkqp ycu pqv dgnkgxcdng0

72; W0U0 cv 736Î370 *gorjcuku kp qtkikpcn+= see also Aka. 378 H05f cv 34;2. 34;4 *jqnfkpi vjcv
gxgp vjqwij c ÐrnckpvkhhÓu fkuetgfkvkpi qh cp gornq{gtÓu uvcvgf tgcuqp hqt kvu gornq{ogpv fgekukqp
ku gpvkvngf vq eqpukfgtcdng ygkijv.Ñ kv fqgu Ðpqv cwvqocvkecnn{ gpvkvng vjg rnckpvkhh vq lwfiogpv cu c
ocvvgt qh ncy0Ñ+0 Yjkng vjqug ecugu ctqug kp c fkhhgtgpv rtqegfwtcn rquvwtg. vjg{ wpfgtueqtg vjg
pgeguukv{ qh c ujqykpi qh fkuetkokpcvqt{ kpvgpv0
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Jgtg. rnckpvkhh jcu ogv vjg dctg dqpgu tgswktgogpvu hqt c rtkoc hcekg ecug. cpf ujg rwv

hqtyctf c tgcuqp yj{ c lwt{ eqwnf swguvkqp vjg tgcuqpcdngpguu. kh pqv vjg xgtcekv{. qh qpg rqtvkqp

qh vjg Godcuu{Óu vyq/rtqpigf tcvkqpcng hqt vgtokpcvkpi jgt0 Dwv rwvvkpi cukfg vjku cvvcem qp vjg

swcnkv{ qh vjg uwrgtxkuqtuÓ kpxguvkicvkqp. vjg tgeqtf tgockpu fgxqkf qh cp{ gxkfgpeg qh

fkuetkokpcvqt{ cpkowu0

Rnckpvkhh jcu rqkpvgf vq pq gzrnkekv uvcvgogpvu. pq un{ jkpvu. cpf pq codkiwqwu tgoctmu qt

ektewouvcpegu vjcv eqwnf dg kpvgtrtgvgf cu c tghgtgpeg qt c tgcevkqp vq jgt cig0 Vjgtg ku pq gxkfgpeg

qh vjku uqtv cv cnn0 Vjg wpfkurwvgf hcevu ctg vjcv vjg Godcuu{ vqqm pq uvgru vq fkuekrnkpg qt vq hktg

rnckpvkhh wpvkn Ugrvgodgt ;. 422;. cpf gxgp vjcv fc{. pqvjkpi jcrrgpgf wpvkn chvgt vjg oggvkpi

eqpegtpkpi rnckpvkhhÓu ucnct{ Î yjkej vjg uwrgtxkuqtu vjqwijv jcf gpfgf cokecdn{ Î ycu qxgt0 Kv

ycu rnckpvkhh yjq yqwnf pqv ngv vjg ocvvgt iq. cpf kv ycu jgt eqoowpkecvkqp tghwukpi vq eqpvkpwg

vq wvknk¦g vjg eqorwvgtk¦gf hqtou Î tgictfnguu qh yjgvjgt qt pqv ujg uwdugswgpvn{ fgngvgf

vjgo Î vjcv ugv qhh vjg ejckp qh gxgpvu vjcv hqnnqygf0 Rnckpvkhh jcu cuugtvgf vjcv vjg eqpegtpu jgt

uwrgtxkuqtu jcxg gzrtguugf ygtg rtgvgzvwcn0 SeeRn0Óu Qrr0 cv 34 *ÐFghgpfcpvÓu uwrrqugf dgnkgh

cnuq koogfkcvgn{ rtqxqmgu c uwurkekqp qh rtgvgzv0Ñ+= Rn0Óu UQH ̨ 5: *ÐYjkng Ou0 Dctqv dgnkgxgu

vjcv vjg ngvvgt ku tghgtgpekpi jgt Ugrvgodgt ;. 422; ogoqtcpfwo. Ou0 Dctqv dgnkgxgu vjcv vjg

tghgtgpeg ycu c rtgvgzvwcn tgcuqp hqt rncekpi jgt qp cfokpkuvtcvkxg ngcxg0Ñ+0 Dwv ujg jcu

kpvtqfwegf pq gxkfgpeg vq ujqy vjcv jgt uwrgtxkuqtu fkf pqv jqpguvn{ cpf tgcuqpcdn{ dgnkgxg vjcv

ujg jcf c ejkr qp jgt ujqwnfgt Î vjcv ujg fkf pqv kpvgpf vq ngv vjg ucnct{ kuuwg iq. cpf vjcv ujg

jctdqtgf eqpvkpwkpi tgugpvogpv dcugf qp jgt qyp cuuguuogpv qh jgt geqpqoke xcnwg vq vjg
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Godcuu{0 Uq qpg qh vjg uvcvgf itqwpfu hqt jgt vgtokpcvkqp jcu dggp ujqyp vq jcxg dggp dqvj

jqpguvn{ cpf tgcuqpcdn{ dgnkgxgf042

Wpfgt vjg CFGC. rnckpvkhh owuv rtqxg d{ c rtgrqpfgtcpeg qh vjg gxkfgpeg vjcv ujg yqwnf

pqv jcxg dggp hktgf Ðdwv hqtÑ jgt cig0 Gross. 779 W0U0 cv 3980 Jgtg. vjg tgeqtf kpenwfgu wpfkurwvgf

gxkfgpeg qh cv ngcuv qpg tgcuqpcdng dcuku hqt vjg gornq{gtÓu cevkqp cpf cduqnwvgn{ pq gxkfgpeg vjcv

cig rnc{gf c tqng dg{qpf vjg ektewouvcpeg vjcv vjg rgtuqp yjq ycu wnvkocvgn{ jktgf chvgt rnckpvkhh

ycu iqpg ycu {qwpigt vjcp ujg ycu0 Dgecwug rnckpvkhh jcu pqv kpvtqfwegf uwhhkekgpv gxkfgpeg vq

ectt{ jgt dwtfgp vq guvcdnkuj fkuetkokpcvqt{ kpvgpv cv vjg gpf qh vjg fc{. vjg Eqwtv yknn itcpv

uwooct{ lwfiogpv kp hcxqt qh fghgpfcpv qp vjg CFGC encko0

KKK0 Vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp qp rnckpvkhhÓu Vkvng XKK tgvcnkcvkqp encko043

Vkvng XKK rtqvgevu gornq{ggu htqo fkuetkokpcvkqp Ðykvj tgurgev vq 0 0 0 eqorgpucvkqpÑ dcugf

qp rtqvgevgf ejctcevgtkuvkeu. uwej cu cp kpfkxkfwcnÓu ugz0 64 W0U0E0 ¸ 4222g/4*c+*3+0 Hwtvjgt. kv

ocmgu kv wpncyhwn hqt cp gornq{gt vq fkuetkokpcvg cickpuv cp gornq{gg kp tgvcnkcvkqp hqt qrrqukpi

qt tgrqtvkpi Ðcp{ rtcevkeg ocfg cp wpncyhwn gornq{ogpv rtcevkegÑ d{ Vkvng XKK0 64

42 Rnckpvkhh fgpkgu vjcv ujg ycu uggmkpi vq hqteg fghgpfcpv vq rc{ jgt oqtg cpf uvcvgu vjcv jgt
iqcn ycu ukorn{ vq ngv vjg uwrgtxkuqtu mpqy vjcv ujg jcf dggp wughwn vq vjgo0 Dctqv Fgrv0 cv
347<5Î; *vguvkh{kpi vjcv kv ycu Ðpqv ]jgt_ kpvgpvkqpÑ vq hqteg vjgo vq dw{ hqtou qt ikxg jgt oqtg
oqpg{= jgt kpvgpvkqp ycu Ðhqt vjgo vq lwuv mpqy vjcv ]ujg_ jc]f_ dggp wughwn cnuq vq vjgoÑ+0 Dwv
c fkurwvg cdqwv jgt oqvkxcvkqp fqgu pqv etgcvg c fkurwvg cdqwv yjgvjgt vjg uwrgtxkuqtu jqpguvn{
cpf tgcuqpcdn{ jctdqtgf eqpegtpu0

43 RnckpvkhhÓu eqornckpv cnngigu wpncyhwn tgvcnkcvkqp kp xkqncvkqp qh Vkvng XKK0 4f Co0
Eqorn0 ̨̨ :3Î:80 Ujg enckou vjcv ujg gpicigf kp rtqvgevgf cevkxkv{ Ðyjgp ujg eqornckpgf qh
wpgswcn rc{ cpf 0 0 0 qh fkuetkokpcvkqp0Ñ Id. ̨ :40 Kp jgt dtkgh. rnckpvkhh uggou vq ctiwg vjcv ujg
ycu fkuetkokpcvgf cickpuv dgecwug ujg ycu rckf nguu vjcp hqwt eqyqtmgtu. Ðcnn qh yjqo ygtg
{qwpigt vjcp ]jgt_ 0 0 0 ]qt_ ygtg ogp0Ñ Rn0Óu Qrr0 cv 40 Dgecwug Vkvng XKK fqgu pqv eqxgt
fkuetkokpcvkqp qp vjg dcuku qh cig. rnckpvkhh ecppqv dtkpi c Vkvng XKK tgvcnkcvkqp encko dcugf qp vjg
cnngigf hcev vjcv ujg ycu dgkpi rckf nguu vjcp jgt {qwpigt eqyqtmgtu0 Vjgtghqtg. vjg Eqwtv yknn
qpn{ cpcn{¦g rnckpvkhhÓu Vkvng XKK encko kp tgncvkqp vq jgt encko vjcv ujg ycu fkuetkokpcvgf cickpuv
dcugf qp jgt igpfgt0
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W0U0E0 ¸ 4222g/5*c+0 Vq rtqxg c Vkvng XKK tgvcnkcvkqp encko. c rnckpvkhh owuv fgoqpuvtcvg vjcv Ðvjg

fguktg vq tgvcnkcvg ycu vjg dwv/hqt ecwug qh vjg ejcnngpigf gornq{ogpv cevkqp0Ñ Univ. of Tx. Sw. 

Med. Ctr. v. Nassar. 792 W0U0 55:. 574 *4235+0

Vq guvcdnkuj c rtkoc hcekg ecug qh tgvcnkcvkqp wpfgt Vkvng XKK. c rnckpvkhh owuv ujqy vjcv ujg

gpicigf kp cevkxkv{ rtqvgevgf d{ Vkvng XKK. vjcv ujg ycu uwdlgevgf vq cp cfxgtug cevkqp d{ jgt

gornq{gt. cpf vjcv vjgtg ku c ecwucn nkpm dgvyggp vjg rtqvgevgf cevkxkv{ cpf vjg cfxgtug gornq{ogpv

cevkqp0 Jones v. Bernanke. 779 H05f 892. 899 *F0E0 Ekt0 422;+0 ÐGxcnwcvkqp qh Vkvng XKK tgvcnkcvkqp

enckou hqnnqyu vjg ucog dwtfgp/ujkhvkpi vgorncvg cu fkuetkokpcvkqp enckou0Ñ Holcomb v. Powell.

655 H05f ::;. ;23 *F0E0 Ekt0 4228+= see also Jones. 779 H05f cv 899Î9;0 Ukpeg vjg Eqwtv jcu

cntgcf{ guvcdnkujgf vjcv fghgpfcpv jcu rwv hqtyctf c ngikvkocvg. pqp/tgvcnkcvqt{ tgcuqp hqt

vgtokpcvkpi rnckpvkhh. vjg swguvkqp vjg Eqwtv owuv cpuygt ku yjgvjgt rnckpvkhhÓu gxkfgpeg etgcvgu c

ocvgtkcn fkurwvg qp vjg wnvkocvg kuuwg qh tgvcnkcvkqp0 See Jones. 779 H05f cv 899Î9;0 Cv vjku uvcig.

Ðvjg eqwtv tgxkgyu gcej qh vjg vjtgg tgngxcpv ecvgiqtkgu qh gxkfgpeg Î rtkoc hcekg. rtgvgzv. cpf cp{

qvjgt Î vq fgvgtokpg yjgvjgt vjg{ Ògkvjgt ugrctcvgn{ qt kp eqodkpcvkqpÓ rtqxkfg uwhhkekgpv gxkfgpeg

hqt c tgcuqpcdng lwt{ vq kphgt tgvcnkcvkqp0Ñ Id. cv 89;. swqvkpi Waterhouse v. Dist. of Columbia.

4;: H05f ;:;. ;;8 *F0E0 Ekt0 4224+0

Vjg Eqwtv eqpenwfgu vjcv pq tgcuqpcdng lwt{ eqwnf kphgt tgvcnkcvkqp qp vjg ugv qh hcevu

rnckpvkhh jcu rtgugpvgf kp vjku ecug dgecwug vjgtg ku pq gxkfgpeg vjcv ujg gpicigf kp rtqvgevgf

cevkxkv{0 Cnvjqwij Vkvng XKK rtqvgevu kphqtocn eqornckpvu. see Peters v. Dist. of Columbia. :95 H0

Uwrr0 4f 37:. 424 *F0F0E0 4234+. Ð]p_qv gxgt{ eqornckpv ictpgtu kvu cwvjqt rtqvgevkqp wpfgt Vkvng

XKK0Ñ Broderick v. Donaldson. 659 H05f 3448. 3454 *F0E0 Ekt0 4228+0 Cpf Ð]y_jkng pq Òocike

yqtfuÓ ctg tgswktgf. vjg eqornckpv owuv kp uqog yc{ cnngig wpncyhwn fkuetkokpcvkqp. pqv lwuv
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htwuvtcvgf codkvkqp0Ñ Id. *pqvkpi vjcv vjg ogoqtcpfwo kvugnh oc{ pqv dg rtqvgevgf cevkxkv{ dgecwug

kv fkf pqv cnngig Ðvjcv ujg ycu ewttgpvn{ dgkpi fkuetkokpcvgf cickpuvÑ+0

Rnckpvkhh ockpvckpu vjcv vjg ogoqtcpfwo ujg ytqvg qp Ugrvgodgt 9. 422; tgswguvkpi c

ucnct{ kpetgcug eqoogpuwtcvg ykvj jgt ugetgvctkcn fwvkgu. cpf vjg oggvkpi ujg jcf cdqwv jgt tgswguv

vjg pgzv fc{ ykvj Odgyg cpf Odwnc. eqpuvkvwvgf rtqvgevgf cevkxkvkgu044 SeeRn0Óu Qrr0 cv :0 Dwv

vjg ogoqtcpfwo cpf qtcn eqpxgtucvkqp hcnn ygnn ujqtv qh vjg Broderickuvcpfctf dgecwug vjgtg ku

pq gxkfgpeg vjcv kp gkvjgt eqornckpv rnckpvkhh cnngigf fkuetkokpcvkqp qp vjg dcuku qh igpfgt0

Kp jgt ogoqtcpfwo vq jgt uwrgtxkuqtu. rnckpvkhh uvcvgf vjcv vjg Godcuu{ jcf vjg Ðcwvjqtkv{

vq ikxg ucnct{ kpetgcug vq fkrnqocvke cpf nqecnn{ gpicigf uvchh yjgp qpg jcu cp gzvtc yqtm nqcf.Ñ

cpf ujg rqkpvgf qwv vjcv vjku ycu Ðrtgxkqwun{ fqpgÑ hqt qvjgt gornq{ggu0 Ugrv0 9 Dctqv Ogoq0

Ujg jqrgf vq tgegkxg c ucnct{ kpetgcug Ðkp HCKTPGUU 0 0 0 dgecwug vjg Godcuu{ jcf dgeqog nctigt.

cpf ]ujg ycu_ pqv qpn{ rgthqtokpi Ugetgvctkcn Lqd. dwv jc]f_ cntgcf{ dggp ecvgtkpi vq c owej nctigt

xqnwog qh Ceeqwpvkpi Lqd0Ñ Id.  Pqyjgtg kp vjg ogoqtcpfwo fqgu rnckpvkhh ogpvkqp vjcv ujg ku

dgkpi fkuetkokpcvgf cickpuv cv cnn0 Ujg eqornckpgf vjcv hqwt qvjgt gornq{ggu ygtg oqtg jkijn{

eqorgpucvgf vjcp ujg ycu. dwv qpn{ vyq qwv qh vjg hqwt ujg ogpvkqpgf ygtg ocng. uq vjg

44 Kp jgt ugeqpf cogpfgf eqornckpv. rnckpvkhh cnngigu vjcv c Pqxgodgt 32 ngvvgt ujg ugpv vq
vjg Okpkuvt{ qh Hqtgkip Chhcktu eqpuvkvwvgu Ðrtqvgevgf cevkxkv{Ñ hqt rwtrqugu qh jgt Vkvng XKK encko0
See4f Co0 Eqorn0 ̨ :4= seeGz0 48 vq Fgh0Óu Oqv0 ]Fmv0 % :2/7_ *ÐPqx0 32 NgvvgtÑ+0 Fghgpfcpv
ctiwgu vjcv vjku ngvvgt ecppqv hqto vjg dcuku qh rnckpvkhhÓu Vkvng XKK tgvcnkcvkqp encko. cnvjqwij kv
fqgu pqv gzrtguun{ ctiwg vjcv kv ycu pqv rtqvgevgf cevkxkv{0 SeeFgh0Óu Ogo0 cv 47Î490 Jqygxgt.
vjg ÐfkuetkokpcvkqpÑ eqornckpgf qh kp vjg ngvvgt fqgu pqv tghgt vq cp{ rtqvgevgf ejctcevgtkuvke wpfgt
Vkvng XKK. dwv tcvjgt hqewugu qp rnckpvkhhÓu dgnkgh vjcv ujg ycu dgkpi vtgcvgf wphcktn{ kp eqorctkuqp
vq qvjgt gornq{ggu yjq jcxg dggp uwdlgev vq fkuekrnkpg0 SeePqx0 32 Ngvvgt *ÐVjgtg uggou vq jcxg
fqwdng uvcpfctf cpf fkuetkokpcvkqp kp vjg Godcuu{ dgecwug kp uqog ecugu. dghqtg c rwpkujogpv ku
korqugf vq c rctvkewnct uvchh. jg1ujg ycu ikxgp c yctpkpi dwv kp o{ ecug vjgtg ycu pqpg0Ñ+0 Cpf
gxgp kh vjg ngvvgt eqwnf swcnkh{ cu Ðrtqvgevgf cevkxkv{.Ñ pq tgcuqpcdng lwtqt eqwnf kphgt tgvcnkcvkqp
dcugf qp vjg ngvvgt0 Vjgtg ku pq gxkfgpeg vjcv vjg Godcuu{ ycu gxgp cyctg qh vjku ngvvgt. ukpeg kv
ycu ugpv fktgevn{ vq vjg Okpkuvt{. cpf kv ku wpfkurwvgf vjcv kv ycu ytkvvgp hkxg fc{u afterfghgpfcpv
ytqvg rnckpvkhhÓu vgtokpcvkqp ngvvgt0
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ogoqtcpfwo fkf pqv kpenwfg cp kornkgf uwiiguvkqp. qt ikxg tkug vq cp kphgtgpeg. vjcv ujg ycu

eqornckpkpi cdqwv igpfgt fkuetkokpcvkqp0

Vwtpkpi vq vjg kp/rgtuqp oggvkpi. rnckpvkhh vguvkhkgf kp jgt fgrqukvkqp vjcv ujg ytqvg vjg

Ugrvgodgt 9 ogoqtcpfwo. cpf vjgp ogv ykvj Odgyg cpf Odwnc. dgecwug ujg vjqwijv vjcv ujg

ycu dgkpi fkuetkokpcvgf cickpuv dgecwug ujg ycu dgkpi vtgcvgf fkhhgtgpvn{ htqo jgt {qwpigt cpf

ocng eqyqtmgtu0 Dctqv Fgr0 347<37Î348<5 *ÐDgecwug K ycu vjkpmkpi vjcv K ycu fkuetkokpcvgf0

Qvjgt gornq{ggu. vjg{ ygtg rgthqtokpi gzvtc fwvkgu cpf ygtg ikxgp gzvtc oqpg{0 Cpf kp o{ ecug.

K jcf dggp fqkpi uq ocp{ vjkpiu cpf vjg{ jcf gxgp ucxgf uqog oqpg{ cpf vjg{ yqwnf pqv gxgp

ikxg og cp gzvtc egpv0Ñ+= id. cv 527<33Î528<37 *ÐSÈ][_qw rtgxkqwun{ uvcvgf vjcv {qw uwdokvvgf

vjku ngvvgt dgecwug qvjgtu ygtg igvvkpi tckugu yjgp igvvkpi gzvtc fwvkgu. dwv {qw ygtg pqv= eqttgevA

C0 [gu0Ñ+= id. cv 529<35Î3; *ÐS0 Ygtg {qw. kp ugpfkpi vjku ngvvgt. ygtg {qw fguetkdkpi jqy qvjgt

gornq{ggu ygtg dgkpi vtgcvgf fkhhgtgpvn{ vjcp {qwA C0 [gu0Ñ+0 Dwv. yjcvgxgt ujg ycu vjkpmkpi.

vjgtg ku pq gxkfgpeg kp vjg tgeqtf vjcv ujg fkuewuugf vjgug qvjgt gornq{ggu qt cp{ cnngigf igpfgt

fkuetkokpcvkqp cv vjg oggvkpi0 Kv ku wpfkurwvgf vjcv vjg oggvkpi ycu cdqwv rnckpvkhhÓu ucnct{ tgswguv.

cpf vjcv kv tguwnvgf kp rnckpvkhhÓu citggogpv vq tgvwtp vq jgt Ðrqukvkqp qh dgkpi ]c_ ugetgvct{Ñ kp nkgw

qh c tckug hqt yjcv ujg ockpvckpgf ycu cffkvkqpcn yqtm0 SeeFgh0Óu UQH ̨ 53= Rn0Óu UQH ̨ 53=

Dctqv Fgr0 cv 329<44Î32:<360 RnckpvkhhÓu igpgtcnk¦gf eqornckpv vjcv Ð]q_vjgt gornq{ggu 0 0 0 ygtg

rgthqtokpi gzvtc fwvkgu cpf ygtg ikxgp gzvtc oqpg{.Ñ Dctqv Fgr0 347<42Î44. fqgu pqv swcnkh{ cu

rtqvgevgf cevkxkv{ wpfgt Vkvng XKK0

Ukpeg rnckpvkhh jcu hckngf vq guvcdnkuj cp guugpvkcn gngogpv qh c tgvcnkcvkqp encko. pq

tgcuqpcdng lwtqt eqwnf hkpf vjcv tgvcnkcvkqp ycu vjg Ðdwv hqtÑ ecwug qh vjg cfxgtug gornq{ogpv

cevkqpu0 Hwtvjgtoqtg. cu ugv hqtvj kp eqppgevkqp ykvj vjg CFGC encko. rnckpvkhh jcu hckngf vq
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wpfgtokpg fghgpfcpvÓu uvcvgf eqpegtpu cdqwv jgt cvvkvwfg cpf eqookvogpv vq jgt lqd0 Vjgtghqtg.

fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv qp vjku eqwpv yknn dg itcpvgf0

EQPENWUKQP

Dgecwug rnckpvkhh jcu pqv rtqxkfgf uwhhkekgpv gxkfgpeg htqo yjkej c tgcuqpcdng lwt{ eqwnf

eqpenwfg vjcv ujg ycu vgtokpcvgf dgecwug qh jgt cig. qt kp tgvcnkcvkqp hqt eqornckpkpi cdqwv igpfgt

fkuetkokpcvkqp. vjg Eqwtv yknn itcpv fghgpfcpvÓu oqvkqp hqt uwooct{ lwfiogpv qp vjg tgockpkpi

eqwpvu0

C ugrctcvg qtfgt yknn kuuwg0

CO[ DGTOCP LCEMUQP
Wpkvgf Uvcvgu Fkuvtkev Lwfig
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