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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DEMETRIA PEART,
Plaintiff,

V. Civil Action No. 13-537 (RMC)
LATHAM & WATKINSLLP,

Defendant.

e N N N N N N N N N N

MEMORANDUM OPINION

Demetria Peaduesher former employer, Latham & Watkins LLP, allegimg
federal causes of actiodiscrimination in violation of Title VIbf the Civil Rights Actof 1964
and 42 U.S.C. § 1981She also alleges several stiat® claims Latham & Watkins moves to
dismisson various grounds, including lack of subject matter jurisdiction, untimeliness, and
failure to statea claim. The motion will be granteoh partfor the reasns explained below.

. FACTS

According to the Amended Complaihatham & Watkins LLP (Latham) hired
Demetria Peart, an African American woman, as a legal secratagyii 2007. Six months
later, Ms. Peart learned that she was pregaadtnotified her secretarial supervisor. She
continued to workintil seriousmedical complications relating to her pregnancy forcedrher
November 2007 to go on doctorandated bed resMs. Peart subsequently sought, and
received, Borttermdisability payments Am. Compl. [Dkt. 11] 11 1, 3, 4, 9; Mot. to Dismiss
[Dkt. 14] at 3.

Ms. Peart asserthatLatham terminatetier on January 24, 200&he claims

thatChristopher Carr, Latham’s human resources manager, informed her on Januiarg 24
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telephone call that she was fired from the firm because “she was no longer needad,tradd
“her pregnancy complications were not his problem.” Am. CofhpD. Ms. Peart later learned
that Mr. Carr had told other Latham personnel that she had been tedhineaause of “damn
thirteen week$of] morning sickness” and that her pregnancy was “not [their] concén.”
111.

In early 2008, Ms. Peafited achargewith the Equal Employment Opportunity
Commission (EEOCynder Title VIl of the Civil Rights At of 1964, 42 U.S.C. 88 2000e—
2000e-17allegingdiscrimination based on gender and pregnancy. Pursuant to aSharikg
agreement” between EEOC and €. Office of Human Rghts OHR), Ms. Peart’s case was
“transferreti to OHRon July 14, 2008. Def.’s Mot. Judicial Notice [Dkt. 15], Ex. 1 (Mar. 18,
2011 OHR Letter) [Dkt. 15-2] at 1 n.DHRthen issued a finding on March 18, 2011, that there
was “NO PROBABLE CAUSHsic] to believe that [Latham] subjected [Ms. Peart] to disparate
treatment based @ex (female/pregnant) when she was allegedly terminated from her position
as Legal Secretary while out of work on doatwendated bed restld. at 9. Ms. Peart
subsequently asked OHR to reconsider its decision. After Latham failed to dppadBeart’s
reconsideration request, OHR issued a decision on September 6, 2011, reversira ftsoinit
probable causaletermination and orderingteearing before the D.C. Human Rights
Commission Id., Ex. 2 (Sept. 6, 2010HR Letter)[Dkt. 15-3] at 3. This decision, however,
was deemed void following the revelation that Latham had not received notice of the
reconsideration due to “clerical errordd., Ex. 3 (Mar. 29, 201DHR Letter)[Dkt. 15-4] at 2.
OHR reviewed Latham’s opposition to Ms. Peart’s reconsideration request aed assew
decision on March 29, 2012. It found that because Ms. Raadelinquent in responding to

Latham’srequestgor information regarding her ability to return to work, there was “no evidence



demonstrating that [Latham’s] actions were pretext for discriminatitth.at 6. OHR affirmed
its “no probable cause” finding, and informed Ms. Peart that the March 29Weterfinal
decision from which she had three years to seek judicial review in D.C. Supeuidr [d. at 6-
7.

For reasons unexplained in the record, more than five years after her terminat
EEOC finally issued a “Right to Sue” letter to Ms. PeartApril 18, 2013.Sedad., Ex. 4 (Apr.
18, 2013 EEOC Right to Suetter) [Dkt. 15-5]. Ms. Peart filed herreginal Complaint in this
matterfour days later.SeeCompl. [Dkt. 1]. Latham moved to dismiss the Complasge Mot.
to Dismiss [Dkt. 8] andMs. Peart filecan Amended Complaint on June 1, 205&eAm.
Compl.

The Amended Complaint contaifige counts: violation offitle VII, as amended
by thePregnancy Discrimination Act, 42 U.S.C. 8 2000e(k), (Count I); violation of 42 U.S.C.
§ 1981 (Count Il); breach of an implied contract and wrongful discharge (Coymtihtional
infliction of emotionaldistress (Count IV); and violation of the D.C. Human Rights Act
(DCHRA), D.C. Code 88 2-1401.@¢ seq(Count V). On June 20, 2013thamagain moved
to dismiss andequestegudicial noticeof certain documentatiorSeeMot to Dismiss Def.’s
Mot. Judicial Notice. Ms. Peart opposttee motion to dismisss silent as td.atham’s request
for judicial notice and asks the Court to take judicial notice of an affidavit from a former Latham
employee SeeOpp’n [Dkt. 16].

II. LEGAL STANDARDS

Latham’sMotion to Dismisgequires theCourt to resolve three issues. Ose
jurisdictioral. Counts | and Il are federal law claims and CoundMl and V are state law
claims. Accordingly, the Court must determine whethghduldexercisesupplemental

jurisdiction over thestate causes of actiomhe other two issueoncernthe propriety of
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dismissing acomplaint under &deralRules of Qvil ProcedurdFRCP)12(b)(1) and 12(b)(6).
Specifically, Lathanhas moved to dismiss the claims alleged in the Areeri€@omplaint for
lack of subject matter jurisdictiofgilure to state a claimanduntimeliness
A. Jurisdiction

Federal district courts have original jurisdiction over civil actions arisingrunde
federal statutes. 28 U.S.C. § 133d.certain circumstance§,1331 may also provide a federal
court withan independent basis for exercisjagsdiction over relatedtatelaw claims. Women
Prisoners of the D.C. Depof Corr. v. District of Columbiga93 F.3d 910, 920 (D.Cir. 1996).
To determine when the assertion of supplemental jurisdiction is appropriate ttice cbsirt
applesa two-part test Id. (citing United Mine Workers. Gibbs 383 U.S. 715, 725 (1966)

First, the district court must determine whether the state and th

federal claims derive from a common nucleus of operative fact; if

they do, the court has tipewer, under Article 1l of the

Constitution, to hear the state claim. Second, even if it concludes

that it has that power, the district court must then deslusther to

exercise itgliscretionto assert jurisdiction over the state issue.
Id. (internal citations and quotations omittedh). deciding whether to assert supplemental
jurisdiction over a statkaw claim, the court should consider whether judicial economy,
convenience and fairness to litigants weigh in favor of doingdscourt may decline to exercise
supplemental jurisdiction, however, if the state claim raises a novel or conglexisstate
law, substantially predominates over the federal claamgemains after the court has dismissed
the federal claimsld. at 921(citing the supplemental jurisdiction statu28, U.S.C. 8 136)7 If
a federal courinvokes its supplemental jurisdiction ovbe statelaw claim then it “is bound to

apply the law of the forum state to the same extent as if it were exercisingeitsitgtiv

jurisdiction.” Super Sulky, Inc. v. U.S. Trotting Asslii4 F.3d 733, 741 (6th Cir. 1999).



B. Lack of Subject Matter Jurisdiction

Latham moveso dismiss Count V undéiRCP12(b)(1)for lack of subject
matter jurisdiction.When considering such a motion, a court revidgvescomplaint liberally,
granting the plaintiff the benefit of all infererscthat can be derived from the facts allegBdrr
v. Clinton 370 F.3d 1196, 1199 (D.C. Cir. 200Nonetheless‘the Gurt need not accept
factual inferences drawn by plaintiffs if those inferences are not supyrfadts alleged in the
complaint, or must the Court accept plaintiffegal conclusions.”Speelman v. United States
461 F. Supp. 2d 71, 73 (D.D.C. 200®o action of the parties can confer subject matter
jurisdiction on a federal court because subject matter jurisdiction is an Alttiahel a statutory
requirement.Akinseye v. District of Columhbi&39 F.3d 970, 971 (D.C. Cir. 2003). The party
claiming subject matter jurisdiction bears the burden of demonstrating that gadltjion
exists. Khadr v. United State$29 F.3d 1112, 1115 (D.C. Cir. 2008ge Kokkonen v. Guardian
Life Ins. Co. of Am511 U.S. 375, 377 (1994) (noting that federal courts are courts of limited
jurisdiction and [i]t is to be presumed that a cause lies outside this limited jurisdiction, and the
burden of establishing the contrary rests upengarty asserting jurisdiction(ihternal citations
omitted).

C. Failureto Statea Claim

Latham’smotion to dismis€ounts I, 11, lll, and IV undeFRCP12(b)(6)
challenges the adequacytbé Amended Complairilegationsontheirface Such a motion
tess whether a plaintifhas properly stated a clailkRCP8(a), on which Latham relies,
requires that a complaint contain “a short and plain statement of the clainnglibat the
pleader ientitled to relief. . . .” Fed. R. Civ. P. 8(a)(2 A complaint must be sufficient “to give

the defendant fair notice of what the claim is and the grounds upon which it f@shsAtl.



Corp. v. Twombly550 U.S. 544, 555 (2007) (internal quotationd aitationomitted).

Although a complaint does not need detailed factual allegations, a plaintifgsidh to
provide the grounds of his entitlement to relief “requires more than labels and comlasnd a
formulaic recitation of the elements otause of action will not do.Td. The facts alleged
“must be enough to raise a right to relief above the speculative. levél Id. Rule 8(a) thus
requires an actual showing and not just a blanket assertion of a right tolcelef555 n.3.

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to state a claim for relief that is “plausible on its fatet570. Wherthe
plaintiff pleads factual content that allo@sourt to draw the reasonable inference that the
defendant is liable for the misconduct alleged, then the claim has facial plaushslitgroft v.
Igbal, 556 U.S. 662, 678 (2009). “The plausibility standard is not akin to a ‘probability
requirement,’” but it asks for more than a sheer possibility that a defendantdthardawfully.”

Id. A court must treat the complaint’s factual allegations as true, “even if doubthdtih f
Twombly 550 U.S. at 555. But a court need not accept as true legal conclusions set forth in a
complaint. Igbal, 556 U.S. at 678 Threadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”).

FRCP 12(b)(6) also is the vehicle for asserting the affirmative defentbsy
time limitation. As this Circuit has helthn affirmative defense may be raised by-answer
motion under Rule 12(b) when the facts that givetoghe defense are clear from the face of the
complaint.” SmithHaynie v. District of Columbial55 F.3d 575, 578 (D.C. Cir. 1998efore
granting such a motion, however, thstrict court must ensure thtte face othe complaint
conclusively showthe clam is timebarred. Performance Contracting, Inc. v. Rapid Response

Constr., Inc, 267 F.R.D. 422, 425 (D.D.C. 201@)ting SmitkHaynig 155 F.3d at 578)This is



“because statute of limitations issues often depend on contested questions dfifastdne v.
Firestone 76 F.3d 1205, 1209 (D.C. Cir. 1996s a resultdismissal of a clainon statute of
limitations grounds should be reserveddases in which'no reasonable person could disagree
on the date’ on which the cause of action accruéewis v. Bayh577 F. Supp. 2d 47, 51
(D.D.C. 2008) (quotingsmith v. Brown & Williamson Tobacco CarB.F. Supp. 2d 1473, 1475
(D.D.C. 1998))see also Turner v. Afrdm Newspaper Cp572 F. Supp. 2d 71, 72 (D.D.C.
2008) (“A court should grant a pre-discovery motion to dismiss on limitations grounds ‘only if
the complaint on its face is conclusively thibarred,” and the parties do not dispute when the
limitations period began.” (quotirgePippo v. Chertoff456 F. Supp. 2d 30, 33 (D.D.C. 2006)).

1. ANALYSIS

Beforedelving into Latham’s Motion to Dismiss, the Cowitl addresswo
prdiminary issues. First, the Court will analyze the bases for its exercise wiabagd
supplemental jurisdiction over the fedelalv and statéaw claims. Second, the Court will
address the parties’ respectreguests for judicial notice. Finding jurisdiction exists over the
federal and state claims, the Court then will consider whether any of the edleged in the
Amended Complaint survive Latham’s dismissal motion.

A. Original and Supplemental Jurisdiction

The basis for this Court’s exercise of jurisdiction ovis. Peart’s federdbaw
claims is clear. Counts | and Il allege violations of two federal staflitésVIl and 42 U.S.C.
§ 1981. Theselaims thugpresent questions of federal law. The Court accordingly has original
jurisdiction with respect to Counts | and Bee28 U.S.C. § 1331.

Counts Ill, IV, and V, on the other hand, are state-claims. They nonetheless
stem from the same events as the fedexalclaims: Ms. Peart’s pregnancy, ledr@m work,

and subsequent terminatiohe Court therefore concludes that Ms. Peart’s federal and state
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counts arise from one “common nucleus of operative fact.” As such, helastatiims are
part of the same “case oordroversy” under Article 111.28 U.S.C. § 13d4a). Because the facts
underlying Ms. Peart’s federtddw and statdaw claims substantially overlap, the Court
concludes that judicial economy, comity, convenience, and fairness weigh in favor n§heari
bothses of claims in the samproceeding. Finally, the Court holds that Ms. Peart’s claims of
breach of an implied contract, wrongful terminatimientional infliction of emotional distress,
and violation of DCHRA are not novel or complex issues of state law that lie beyonahtbe ke
this Court. Id. 8§ 1367(c). The Court thuselects to retain its supplemental jurisdictioreoMs.
Peart’s statéaw claims. It will apply the law of the District of Columbia to these counts
B. Requestsfor Judicial Notice

Turning to theLatham’s and Ms. Peart’s requeiir judicial notice the Court
will grant theformerand deny théatter. Latham asks the Court to take judicial nodiceur
documents: OHR’s lettedated March 18, 2011, September 6, 2011, and March 29, 2012,
regarding Ms. Peart’s discrimination clainand EEOC’s Right to Sue letter dated April 18,
2013. SeeDef.’s Mot. Judicial Notice, Exs. 1-4. Mrs. Peart does not oppose this request. She
instead asks the Court to take judicial notice of the affidavit of Marquita Charabegs|
secretaryat Lathamfrom June to October 2007, which provides Ms. Chambers’s impression of
Ms. Peart’s work ethic, pregnancgmplications, and terminationSeeOpp’n, Ex. 6 Chambers
Aff.) [16-1].

In deciding a motion to dismiss pursuant to FRCP 12(b)(1) and (b)(6), a court
may take judicial notice of public records from other proceediiglse & Svoboda, Inc. v.
Chaq 508 F.3d 1052, 1059 (D.C. Cir. 200%kttles v. U.S. Parole Commissid29 F.3d 1098,

1107 (D.C. Cir. 2005)Covad Communications Co. v. Bell Atlanticr@9407 F.3d 1220, 1222



(D.C. Cir. 2005)see also Tellabs, Inc. v. Makor Issues & Rights,, I561 U.S. 308, 322 (2007),
so long as the matters to be noticed are releVdhiting v. AARP637 F.3d 355, 364 (D.C. Cir.
2011). Here, the Court finds it appropriate to take judicial notice of the facts contathed i
OHR andEEOC lettes as they “can be accurately anddiadetermined” from a public agency
proceeding, the accuracy of which “cannot reasonably be questioned.” Fed. R. Evid. 201(b)(2)
The Court conversely deems it inappropriate to take judicial notice of Ms. Charafigtavit.
The accuracy of Ms. Charats’s affidavif which is riddled with hearsay, cannot be readily
determined and is subject to questioning since it reflects an individual’'s personahspini
Moreover, the topics on which Ms. Chambers opines are superfluous to the issues pertinent to
the instant motion to dismiss. Latham contends that Ms. Péanésnded Complaint must be
dismissed for want of subject matter jurisdiction and a lapse of the applicablesstdtu
limitations. Whether Ms. Chambers perceived Mgartto be dedicated to her job, understood
Ms. Peart’s pregnancy to have been difficult, or thought Mst’Béarmination was
“shock[ing],” Chambers Aff14-6, is irrelevant to the proceeding at this juncture.
C. Federal-Law Claims

The federalaw claims asserted in the Amendedmplaint are limited to two
counts. Count | asserts a violation of Title VI, as amended by the Pregnatcyrination
Act, and Count Il asserts a violation of 42 U.S.C. § 1981. For the reasons below, the Court will
dismiss in part Count | without prejudice and dismiss Count Il with prejudice.

1. Countl: TitleVIIl Claim

As for Count I, Ms. Peart’s Title VII allegations, the Cowtl partially gant
Latham’sMotion to Dismiss Count | reads in relevant part:

Defendant, by and through its employees, conspired to deny
Plaintiff Peart of her employment rights, as guaranteed by the



[Pregnancy Discrimination Acgnd Title VII, by creating a hostile

work environment, treating her disparately and discriminating

against her in her employment on the basis of her pregnancy and

gender. Plaintiff Peart was subjected to said employment

conditions based solely on her pregnancy discrimination [sic] and

gender—and was subjected to said conditions when those in non

protected categories were treated differently andrihy in their

employment.
Am. Compl. § 16. Latham’s dismissal motion addresses Count | inasmuch as Mas&erdst
violation of Title VIl based om hostile work environmentLathamcontends that the hostile
work environment allegation must bemissedfor failure to establish a sufficient basis for
relief. The Court agrees.

Congress enacted the Pregnancy Discrimination Act in 1978. That Act amended
Title VII to prohibitan employer from discriminatidgn the basis of pregnancy, childbirth, or
related medical conditions,” 42 U.S.C. § 2000e(k), in hirordiring; compensationterms
conditions, or privileges of employmemtr otherwise limiting, segregating, dassifying
employees in a way that would adversely affect their status as emplégdgsS.C. 8 2000e-
2(a) The Supeme Court has determined that ttegms, conditions, or privileges of
employmerit languagée'evinces a congressional intent to strikéhatentire spectrum of
disparate treatment of men and women in employment, which includes requiring peoptk to w
in a discriminatorily hostile or abusive environmenitarris v. Forklift Sys.Inc, 510 U.S. 17,
21 (1993) (internal quotations and adibat omitted. Therefore, Title VIl is violated when a
plaintiff demonstrates that the “workplace is permeated \sigtriminatory intimidation,
ridicule, and insult,”id. at 21 (quotingMeritor Sav. Bank, FSB v. Vinsofi77 U.S. 57, 65
(1986), andthe behavior is “sufficiently severe or pervasive [as] to alter the conditions of the

victim’s employment and create an abusive working environfhedt (quotingMeritor, 477

U.S. at 67). To establish a prima facie hostile work environment clatairdiff must
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demonstrat¢hat(1) she is a nember of a protected class, (2) she was subject to unwelcome
harassment, (3) the harassment occurred becabse wfembership in the protected class,

(4) the harassment affected a term, condition, or privilege of employment, and €&)pgloyer
knew or should have known of the harassment, and failed to act to preussgtér v. Natsigs
290 F. Supp. 2d 11, 22 (D.D.C. 2008iti(ig Jones v. Billington12 F. Supp. 2d 1, 11 (D.D.C.
1997)).

In determining whether elaim of ahostile work environment claim is
substantiated, a court loo&sall the circumstances of the plaintiff's employment, focusing on
such factors as the frequency of the discriminatory condsdeveritywhether it was
physicallythreateningor humiliating or was merely offensivand whether it unreasonably
interfered with the employee’s work performanétarris, 510 U.S. at 23. The conduct must be
sufficiently extrene to constitte a changen the conditions of employment, so that Title VII
does not devolve into agéneral civility code” Faragher v.City ofBoca Raton524 U.S. 775,
788 (1998) (quotin@ncale v. Sundowner Offshore Servs.,,1523 U.S. 75, 80 (1998)).
Consequently, “mere utterance of an epithet which engenders offensive feelargs
employee’ does not sufficiently affect the conditions of employment to intliGgde VII.”
Harris, 510 U.S. at 21 (quotingleritor, 477 U.S. at 67)Further, “simpleteasing, offhand
comments, and isolated incidents (unless extremely serious) will not amountitoidetory
changes in th#erms and conditions of employmerit.Faragher, 524 U.S. at 778 (quoting
Oncale 523 U.S. at 82).

For example, irGeorge v. Lavitt, 407 F.3d 405 (D.CCir. 2005), the D.C.
Circuit affrmed summary judgment in favor of the defendant, finding that tehieglaintiff to

“go back[to] where she came from” on three occasions over antaoth period, separate acts
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of yelling and haetility, and allegations that the plaintiff waet given the type of work she
deserved, were isolat@acidents that did not rise to the level of severity necessary to find a
hostile work environmentd. at408, 416-17. Similarly, isingh v. U.S. House of
Representative800 F. Supp. 2d 48 (D.D.C. 2004), this Court entered summary judgment in
favor of the defendant because the plairgiffllegations that her employer humiliated her at
important meetings, screamed at her in one instance, told her to “shut up and sit down” in
another instance, and was “constantly hostile and hypercritical” did not amount tdeavirmdt
environment, even though these actions may have been disrespectfofanaduat 5457.

A hostile work environment claim need not rest solely on incidents that occurred
while the plaintiff was physically at the workplac&reer v. Paulson505 F.3d 1306, 1314
(D.C. Cir. 2007) joining five other circuits in “rejecting per serule against considering
incidents alleged to have occurred while an employee was physically alosenihé
workplace”). Nonetheless,paintiff must demonstrate thher employer'salleged acts were
work-related and collectively gave rise thastile environment:Discrete acts constituting
discimination or retaliation claims, therefoige different in kind from a hostile work
environment claim that must be based on severe or pervasive discriminatorgatibmor
insult” Lester 290 F. Supp. 2d at 33 (cigMNat'| R.R. Passenger Corp. v. Morgés86 U.S.
101, 115-16 (2002)). Simply statefw}orkplace conduct is not measured in isolation.” . .
Clark Cnty. Sch. Dist. v. Breedeh32 U.S. 268, 270 (2001p€r curiamn).

Although a plaintiff is “not required to pleadpamafacie case of hostile work
environment in the complaint, the allegadtsmust be able to suppatich a claim.”"Moore v.
Ashcroft 401 F. Supp. 2d 1, 42 (D.D.C. 20@8iting Sparrow v. United Air Lines, Inc216

F.3d 1111, 1114D.C. Cir. 2000)). Ms. Peart’s harassment clafails this metric. Her hostile
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workplace claim is comprised of two incidents. &HegesthatChristopher Carr, Latham’s
manager ohuman resources, informéerby phone that she was fired from the finecause
“she was no longer neede@yid addedhat “her pregnancy complications were not his
problem.” Am. Compl.§ 10. Ms. Peart also claims that Mr. Catd other Latham personnel
that she waterminated because of her “damn thirteen wgeksmorning sickness” and that her
pregnancy was “notlje firm’s| concern.” Id.  11. Pesuming these allegatiotsbetrue,as
the Court must at this stage in the proceeditingsy; are insufficiently pervasiva severeto
constitute a hostile work environment, as pled in the Amended Compldiay. were isolated
occurring only twice. Moreover, they were naffeiently extremesoas tosupport a finding
thatthe comments wouldave interfereavith Ms. Peart’sability to return to work or
unreasonably affectdter work performancence she returnedAccordingly, the Court will
dismiss without prejudice Ms. Peart’s hostile work environment claim under Title VII.

The Court will not dismiss Count | outright, however. Although obscured by
maladroitpleading,Count lappears to be broad#ran just a hostile work environment claim
under Title VII. A fair reading of Count | demonstrates filat Pearalsohas pled gender and
pregnancy discrimination and dispte treatmentNeither party, however, acknowledges this
point. Lathamconstrues Count | as “limited to a single claim” of hostile work environment,
Mot. to Dismiss at 16, and Ms. Peart’s counsel does not correct this redldingtheless hie
Court finds that, under the preceptsfefomblyandigbal, Ms. Peart has statedifficientfacts to
make out at least a discriminatiolaim. TheComplaint provides Latham with fair notice.
Further, the facts alleged raise Ms. Peart’s right to rabefre a speculative lev@lywombly 550

U.S. at 555, such that Count | has facial plausibilgial, 556 U.S. at 678. Count | therefore
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survives Latham’s Motion to Dismigsasmuch as it assedsscrimination and disparate
treatmentin violation of Title VII.

2. Countll: 42U.S.C. §1981

With respect to Count Il, Ms. Peart accuses Latham of violating 42 U.S.C. § 1981
“by creating a hostile work environment and discriminating against [her] botredrasis of her
pregnancy and gendérAm. Compl. § 18. Latham contends that Count Il must be dismissed for
failure to state a claim because 8 1981 is inapplicable to the discrimination claimsthat M
Peart’s alleges. The Court agrees.

Section 1981 does not provide a cause of action for pregnancy or gender
discrimination. The statute reads, in relevant part:

All persons within the jurisdiction of the United States shall have

the same right in every State and Territory to make and enforce

contracts, to sue, be parties, give evidence, and to the full and

equal benefit of all laws and proceedings for the security of

persons and propergs is enjoyed by white citizeremd shall be

subject to like punishment, pains, penalties, taxes, licenses, and

exactions of every kind, and to no other.
42 U.S.C. § 1981(a) (emphasis added). As is clear from the statute’s language, 8§ 19&is limi
to racial discrimination.See Runyon v. McCrarg27 U.S. 160, 167 (1976) (stating that 42
U.S.C. § 1981 only prohibits racial discrimination and not sexligioas discrimination)Bello
v. Howard Univ, 898 F. Supp. 2d 213, 219 (D.D.C. 2012) (explaining that “42 U.S.C. § 1981 is
narrowly addressed to racial discrimination and is ‘in no way’ directed to sendeg
discrimination.” (quotingRunyon 427 U.Sat 167)).

Ms. Peart tries to save Count Il by arguing that her Amended Complaies’sta

explicitly, that . . . [42 U.S.C. § 1981] was violated because of ‘civil rights’ violatioms” a

“retaliation.” Opp’n at 4. Her argument is unavailing. Firgteothan a reference to the Civil
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Rights Act of 1964, Count Il of her Amended Complaint does not contain the words “civil
rights” or “retaliation,” much less the factual allegations necessary t@dupplaim of racial
discrimination that would “give defendant fair notice of what the claim is and the grounds upon
which it rests.” Twombly 550 U.S. at 555 (internal quotatgand citatioromitted). Second,
Ms. Peart cannot correct such a fundamental defect through her OppdSgmiKlein v. Am.
Land Title Ass’n 926 F. Supp. 2d 193, 200-01 (D.D.C. 2013) (rejecting plaintiff's attempt to
“rais[e] new theories of liability in his opposition briefs, none of which [waslyfatated in
[his] amended complaint,” because “it is axiomatic that a comiptaary not be amended by the
briefs in opposition to a motion to dismiss.” (quotikigManus v. District of Columbj&30 F.
Supp. 2d 46, 74 n.25 (D.D.C. 2007)).

Ordinarily, the Court would dismiss an improperly pleaded complaint without
prejudiceto permt a plaintiffan opportunity to réde. The Court will not do so as to Count I,
however, because the statute of limitations has expired for Ms. Peart’s § 1f8%kukn if
properly pled. Section 1981 suits are subject to a thrdeuryear limitations period
depending on the nature of the clai®ee Graves v. District of ColumbiaZ7 F. Supp. 2d 109,
115-16 (D.D.C. 2011) (providing a brief overview of the two limitations periods associdted wi
8 1981 claims). This Court need not determine which period applies because Ms. Peart’s § 1981
claim is timebarred under both. She was terminated on January 24, 2008, but waited more than
five years to file suit against Latham on April 22, 2013.

Ms. Peartdoes not contest that the statute of limitations forShE981 claim
began to run January 24, 2008. She instead advaguéable tolling ad equitable estoppel

arguments.Without citation to any case law, she claims that:
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when pursuing one of sever&gal remedies the statute of
limitations on the remees not being pursued will be equitably
tolled if the plaintiff can show:
e Timely notice to the adverse party is given within
applicable statute of limitations of filing first claimand
the Defendant resists those efforts the detriment of
Plaintiff filing a lawsuit;
e Lack of prejudice to the defendant;
e Reasonable good faith conduct on part of the plaintiff.
Opp’n at 4 (emphasis in original). Ms. Peart claims that her “attempts tecepteyed
equitably tolled all statutes of limitations,” anetblock on these limitations periods “arguably”
did not begin to run until she received EEOC’s Right to Sue ldtlerMs. Peart adds that
Lathamis equitably estopped froasseling untimelinesdecause it “resisted” the discrimination
claim she ited with EEOC and “intentionally dragged the administrative procedures out to let
the clock keep ticking . . . .1d. at 5.
Ms. Peart misapprehends the law of equitable tolling and equitable estoppel.
First, her pursuit of administrative action did not toll het381 claim. “[B]ecause a Section
1981 claim is ‘separate from and independent of’ Title VI, the statute of liamgabn a Section
1981 ... claim is not tolled by the pendency of administratitteraon a Title VII claim.”
Carter v. District of Columbial4 F. Supp. 2d 97, 102 (D.D.C. 1998e also Johnson v. Ry.
Express Agency, Inc421 U.S. 454, 465-66 (1975) (civil rights complainants with pending
EEOC charges should file their § 1981 claim court and request a stay until the charges are
resolved);Adams v. District of Columbj&40 F. Supp. 2d 173, 182 (D.D.C. 2010) (*A
limitations period does not toll when a plaintiff is not required but chooses to exhaust his
administrative remedies foge pursuing a claim in court.”).

Second, there is no basis for finding that Ms. Peart’s 8§ 1981 claim should have

been tolled as a general matter of equityederal courts have typically extended equitable relief
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only sparingly” n litigation between private partiewin v. Dep’t of Veterans Affairg198 U.S.
89, 96 (1990).A party seekingequitablerelief from a statute of limitationsas a “high” hurdle
to clear. Smith-Haynie 155 F.3d at 579. Equitable tolling generally requires a showinghthat
plaintiff, “despite all due diligengg . . . [was] unable to obtain vital information bearing on the
existence of [her] claim.Currier v. Radio Free Europe/Radio Liberty, In&59 F.3d 1363,
1367 (D.C. Cir. 1998)accord Norman v. United State®7 F.3d 773, 776-77 (D.C. Cir. 2006)
(placing onus on plaintiffs to make “reasonable efforts” to learn avatiabflicauses of action)
Conversely, equitable estoppel affords relief from a limitations periodewtherdefendarthas
taken active steps® prevent the plaiiff from litigating in time.” Currier, 159 F.3d at 1367.

Ms. Pearpins her inaction on her pripro sestatus and unemployment,
Latham’s decision to challenge rather than settle her administrative claingelapsl inOHR
proceedings supposedly attributablé&hamby virtue of its status as a large law firr@pp’'n
at5. Ms. Peart’s lack of legal representation or aigafiot grounds for tolling.See Ferguson v.
Local 689, Amalgamated Transit Unid#26 F. Supp. 2d 55, 61 n.2 (D.D.C. 2009) (“Although it
is true that courts liberally constrpeo sefilings, a case in which a plaintiff fails to meet a
statutory deadline but attributes it to Ipeo sestatus is not one in which a court should toll the
statute of limitations.” (internal citation omitted)). Likewise, there is no basis inrla@ason
for applying @&her equity doctringo this mattemerely because Lathmamounted a defense
before OHR or because the agency proceedings were Sleerwin, 498 U.S. at 96
(recognizing appropriateness of tolling “where the complainant has been indudekien by
his adversary’s misconduct into allowing the filing deadline to pakkiit v. Georgia Dep’t of
Cmty. Affairs 490 F. App’x 196, 198 (11th Cir. 2012) (rejag “slow administrative

proceedings” as a basis for equitably tolling a statute of limitations).
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In short, Ms. Peart has not articulated any action on her part that destematr
diligent pursuit of the § 1981 claim, nor has sthentified any act by atham that prevented, or
somehow induced, her into not filing the § 1@84im before the limitations period expiret¥s.
Peart could have filethe § 1981 claim at any time, but chose to await the completioOmHBfs
multi-year investigation of her TélVII claim. Applying the “sparingly” invoked equitable
tolling and equitable estoppel doctrines to these facts is unwarrdnigd, 498 U.S. at 96.
Count llthusis time-barred and will be dismissed with prejudice.

B. State-Law Claims

The Amended Copilaint also asserts thresgate law claims. Coustll and IV
assert common law causes of action. Ms. Peart claims that Latham breacheliednciongract
and wrongfuly dischargedher(Count Ill), and intentionally inflicted emotional distress (Count
IVV). Count Vassertsa violation of DCHRA. The Court willismissthe common law claims
with prejudice. The DCHRA claimwill remain.

1. Countslll and IV: Common Law Claims

It is clear fromthe face of the Amended Complaint théd. Peart'sclaims for
breach of an implied contract, wrongful termination, and intentional infliction ofienabt
distress are timbarred. The D.C. Code states trsaitute of limitationsfor local causes of
acton beginto run “from the time the right to maintain the action accru&sC. Code § 12—
301. Although the D.C. Code does not define “accrues,” the D.C. Court of Appeals has
instructedthat “[w]here the fact of an injury can be readily determined, a claim accrues for
purposes of the statute of limitations at the time the injury actually occ@bert v.
Georgetown Uniy.641 A.2d 469, 472 (D.C. 199491{ bang. “If the existence of an injury is

not readily apparent, however, the claim does not aaentil the plaintiff, exercising due
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diligence, has ‘discovered or reasonably should have discovered all of the estemiaits of
her possible cause of actiore., duty, breach, causation and damageBEatris v. Compton652
A.2d 49, 54 (D.C. 1994) (quotir@olbert 641 A.2d at 473).

Despite Ms. Peart’s protestations to the confriaey claimed injuriegvere readily
apparenno later than the day she was fired, January 24, 2B@i8n that date,le had three
years tacomplain of breacbf an implied contract or wrongful dischargeeWalker v. Pharm.
Researcl& Mfrs. of Am, 439 F. Supp. 2d 103, 108 (D.D.C. 2006) (citing D.C. Code § 12-
301(8), thecatchall provision providing thregears for “a limitation . . . not otherwise specially
prexribed”); D.C. Code 8§ 12-301(7) (thrgear limitations period for implied contracts), aatl
best fouryears to file a claim for intentional infliction of emotional distréds waiting until
April 22, 2013 to file suit, more than five years aftertermination Ms. Peart brought her
implied contract, wrongful discharge, and intentional infliction of emotional dstkimsoo
late.

Ms. Peart’s attempt to evade the statutes of limitations through equitable tolling
and equitable estoppel areuamvailing here as in the context of her untimely 42 U.S.C. § 1981
claim. “ Except in matters governed by the Federal Constitution or by acts of Conlgedssy t

to be applied in any case is the law of the statbdvak v. Capital Mgmt. & Dev. Corpi52

! The threeyear limitations period of D.C. Code § 12-301(8) also applies to intentional infliction
of emotional distress claimBendall-Speranza Wassim 107 F.3d 913, 920 (D.C. Cir. 1997),
unless the intentional infliction of emotional distress claim is “intertwined with anyeafahses
of action for which a period of limitation is specifically provided.,’(internal quotation marks
and citations omitted)In such instances, the intentional infliction of emotional distress claim
adopts the specifically prescribed limitations peritdl. Although the case law is silent as to
how this principle operates where, as here, there are multiple intertwined chastsn with
statutes of limitation of varying lengths, the Court can assume without decidirigeha
applicable limitations period for Ms. Peart’s intentional infliction of emotional distiethe
four-year period someties associated thi42 U.S.C. § 1981 claimsthe longest statute of
limitations among her claims
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F.3d 902, 907 (D.C. Cir. 2006) (quotigie R.R. Co. v. Tompkin804 U.S. 64, 78 (1938)).

This principleextenddo the District ofColumbia. Id. BecauséD.C. law controlsaccord

Jankovic v. Int'l Crisis Group494 F.3d 1080, 1086-87 (D.C. Cir. 2007), there is no equity end-
run around D.C.'statutes of limitations“District of Columbialaw does not recognize an
equitable tolling exception to the statute of limitati6rd®hnson v. Marcheta Investors Ltd.
P’ship, 711 A.2d 109, 112 (D.C. 1998) fioig Sayyad v. Fawz674 A.2d 905, 906 (D.C. 1996)),
and equitable estoppellimited to those circumstances in which the defendant takes an
affirmative step “that would tend to lull the plaintiff into inaction, . . . therebynpgfimg] the
limitation [period] . . . to run,’'East v. Graphic Arts Indus. Joint Pension Tru€t8 A.2d 153,

157 (D.C. 1998) (internal quotations and citation omitted).

Ms. Peart asserts the same argument for equitable estoppasstre does for
her42 U.S.C. § 1981 claim, artde outcome is no differentThe only act of Latham’s that Ms.
Peart cites as a basis for equitable estoppel is Latham’s defersadfonihe OHR proceedings.
This action, however, does not amount to emjacemento Ms. Peart to delay bringing her
common law claimsJones v. Gov't Emps. Ins. €621 A.2d 845, 847 (D.C. 1993) (“[I]n order
to show a ‘lullirg,” concrete evidence must be presented that clearly establishes that such activity
occurred.”). Latham was entled to defend itself Ms. Peart’s bald assertion that “one can
reasonably conclude” from Latham'’s status as a large law firm that thespuwpits defense
was to run out the limitations peri®is neither reasonable nor a conclusion. Opp’n at S.aift i
unsupported insinuation of miscondu@ounts Il and IV are timdarred and dismissed with

prejudice?

2 Consequently, the Court does neachLatham’s argumesthat Ms. Peals intentional
infliction of emotional distress claim is withoaih adequatprima facieshowing and is
preempted by the D.C. Workers’ Compensation Act, D.C. Code 88 32et5ef;. or thatMs.

20



2. Count V: D.C. Human Rights Act Claim

The Court at this time cannot determine whether it has subject matter jurisdiction
overMs. Peart's DCHRA lkaim. DCHRA contairs anelection of remedies provision, which
states in relevant part that “[a]ny person claiming to be aggrieved byamfuindiscriminatory
practice shall have a cause of action in any court of competent jurisdiction .ss sundd person
has filed a complaintivith OHR. D.C. Code § 2-1403.16(a). The D.C. Court of Appeals has
explained that this provision makes the jurisdiction of the camdsOHR “mutually exclusive
in the first instance. . . . [W]here one opts to file with [the] OHR, he or she ggmaaalinot
also file a complaint in court.Brown v. CapitoHill Club, 425 A.2d 1309, 1311 (D.C. 1981).
Under the statute, plaintifisho pursue an administrative adjudication of their DCHRA claim
mayregainthe ability topursue such a suit in court only “if (DHR dismisses the complaint for
‘administrative convenience’ or (2) the complainant withdraws her OHR compkfioteOHR
has decided it."Carter v. District of Columbia980 A.2d 1217, 1223 (D.C. 2009) {og D.C.
Code § 2-1403.16(a)).

Latham argues that this Court is without subject matter jurisdiction to consider
Ms. Peart’s DCHRA claim because it has been litigated to conclusion before IGitHam
notes that OHR issued a finding of “no probable cause” on March 18, 2011, and affirmed this
decision in a letter dated March 29, 2012, which explidédgmed itsleterminatioras “final.”
According to Latham htere is no indication in the record ti\s. Peart evewithdrew her OHR
chargeor thatOHR disnissed hechargefor administrative convenience.

Ms. Pearagrees with Latham that D.C. Code 8§ 2-1403.1&{@lires plaintiffs

choose dorum for litigating their discrimination claimsSheinsteadargueshat one otwo

Peart failed to establish that her employment at Latham was anything otherwhifoat
purposes of her breach of an implied contract and wrongful digelcéims.
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exceptionsapplies Ms. Pearmaintains thashe “was not required to withdraw her DCHRA

claims after MR reversed its decision of no probable cause; she had a choice: mediate or file a
lawsuit. She has chosen the latter. This Court has subject matter jurisdictoly; atethere

was no final deermination of her DCHRA claims. . .” Opp’n at 6. Seemingly oblivious to

OHR'’s March 29, 2012 letter, Ms. Peatcuses Latham of “miepresent[ing] the decisions of

the DCOHR to this Court,” anstresses that “there wase final decision reached as tdj

claims because there was a reversal ®frtb probable cause’ finding.ld. at 3. Ms. Peart does

not address wh@HR's March 29 2012affirmation ofits probable cause determinatiould

not rendeher administrativehargefully litigated.

In making these arguments, however, both parties overlook an important
antecedent questiorMs. Peart did not file ehargewith OHR. Instead, she fildaer charge
with EEOC, whichadministrativelytransferre it to OHRunderthe agencies’ worsharing
agreement. Mar. 18, 2011 Letter at 1 niThe unnoticed issue is whethds. Pears EEOC
filing constituted a filing withOHR within the meaning of D.C. Code § 2-1403.16(Ah
answer in the affirmative wodlmean that this Court is without subject teajurisdiction over
Count V.

The D.C. Court of Appeals has avoided addresiizjssue on at least two
occasions In Griffin v. Acacia Life IngranceCo., 925 A.2d 564 (D.C. 2007an employeéled
a charge with EEOC whiatrossfiled it with OHR pursuant to work-sharingagreementd. at
567-69. EEOC dismissed the charge because “it would ‘not be able to"ghavallegations of
discriminationid. at 567, andent the plaintiff a righto-sueletter, id. After a series of
proceedings in federal court, théle VII claimswere dismissed and the court declined to

exercise supplemental jurisdiction over the DCHRA claifise plaintiffthen brought a
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DCHRA lawsuitin the Superior Court for thistrict of Columbia.ld. at 571. The Supernio
Court dismissed the plaintifDCHRA retaliation claim, ruling that because EEOC haats
filed her claim withOHR, the plaintiff had elected an administrative remedy, and was barred by
the doctrine of election of remedies from pursuing her DCHRA claim in ctaurat 572.0On
appeal, the plaintiff argued that even if she had pursued an administrativey r&id
dismissed hecharge‘f or administrative convenienceldl. at 573. The D.C. Court of Appeals
agreeddeciding it did not have to reach the issuevbéther EEOC’s automatic crebng with
OHR constituted the filing of ehargewith OHR for purposes dlection of remedies because
OHR had dismissethhe chargen adminisrative convenience grounds

Similarly, in Estenos v. PAHO/WHO Federal Credit Uni@%2 A.2d 878 (D.C.
2008),an employee filed a chargath EEOC, which then crodded it with OHR,id. at 884.
EEOC issued a Right to Sue Letter more than a yeardatkethe plaintiff filed suit in D.C.
Superior Court under DCHRA. The defendant movedigmiss the complaint as tinterred
arguing that DCHRA'’s ongear statute of limitationis tolled only where a chargefiled
directly with OHR The trial ®@urt denied the motionld. at 884-85. The D.C. Court of Appeals
affirmed the trial court’s ruling, explaining that the procedural requinésnef OHR and EEOC
“are to be read broadly and flexibly in the employee’s favor in light of theiedel purposes
andbecause they are designed for lay persolts.at 885-86. Thé&steno<Lourt determined
thatwhether DCHRA is read broadly or literally, “a plaintiff does not need tgé&teonally
with OHR to satisfy the statute’s tolling requiremenid’ at 885. The D.C. Court of Appeals,
however, did noaddress thetatute’selection of remedies language.

The parties have not presented the Court with any arguments as to how these, or

other cases, should apply to the instant matter. Moreover, neither party has providedtthe Cou
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with a copy of the work-sharirggreement that was in effect at the time Ms. Peatrt filed her
chargewith EEOC. The Court cannot begin to apply the applicable case law without knowing
the full extent of the agreement between EEOC ad& OBecause Ms. Peart has not made clear
the Court’s subject matter jurisdictiamver her DCHRA count\kinseye339 F.3cat 971, Count
V remairs pending’
V. CONCLUSION

For the foregoing reasons, the Court will granpartand deny in pattatham’s
Motion to Dismiss, Dktl14,grantLatham’sMotion to Take Judicial Notice, Dkt. 15, and deny
Ms. Peart’s regest for judicial noticeDkt. 16. A memorializing Order accompanies this

Memorandum Opinion.

/sl
ROSEMARY M. COLLYER
Date:October 23, 2013 United States District Judge

3 Latham alsanovesto dismissCount Vas timebarred. Tie Court does noeachthis argument

at this time. Determining whether Ms. Peart’'s DCHR&inlis untimelywould constitute an
exercise of the Court’s subject matter jurisdictiaccord Arbaugh v. Y&H Corp546 U.S. 500,

510 (2006) (“[T]ime prescription, however emphatic, ‘are not properly typed jurisolcti
(quotingScarborough v. Principi541 U.S. 401, 414 (2004))), and the Court cannot determine at
this time whether it has such jurisdictiomer her DCHRA claim
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