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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHAUN JENKINS, g
Plaintiff, ;
V. g Civil Action No. 13-553 (RMC)
DISTRICT OF COLUMBIA, et al., g
Defendants. ;
)
OPINION

Plaintiff Shaun Jenkins sues the District of Columbia and Metropolitan Police
Department Officers Kisha Coley and Rodney Kittdlectively, Defendantdpr violations of
his First,Fourth, and Fifth Amendment rightl]egedly sufferedvhen Officer Coley struck him
several times with a metal baton March 27, 201,0and Officer Fitts failed to stop heAm.
Compl. [Dkt. 9] 111 10, 12-15, 49-5%fficer Coley was charged criminally apkkd guilty in
D.C. Superior Court to twmisdemeanocounts of simple assault, served a short sentence in
D.C. jail, and resigned from the police fordd. { 20;United States v. ColeiNo. 2010 CMD
018264 (D.C. Sup. Ct. 2016)Mr. Jenkins now moves for partial summary judgmeriisn
Coley'’s liability for excessive forcen violation of his rights under the Fourth Amendment
(Count I)andin retaliation for his exercise of his First Antenentrights (Count 1ll). SeeMot.
for PartialSumm. J. [Dkt. 25].Ms. Coley’s Opposition, Dkt. 27, fails to address Count Ill, and
herqguilty plea, througtwhich she agreed tofactual profferdescribinghe underlying events,

admits the material facter one of the two assaults allegeddount Ithatshe cannot now

! Because Ms. Coley resigned from the Metropolitan Police Department as pargofitye
plea, this Opinion refers to her as Ms. Calather than Officer Colefor events occurring more
than seven days after her guilty plea.
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deny? Mr. Jenkingherefords entitled to summarjudgment finding M. Coleyliable for one
of the assaults alleged in Count | diadble as taCount .
I. FACTS

It is undisputed that, in the early morning hours of March 27, 20ffer Kisha
Coley encountered Shaulenkins outside a laundromat in the 3500 block of Georgia Avenue,
N.W. Officer Coley, a woman, was alone on foot patrol, armed witeapan and a metbhhton
known asan Armament System ProcedufsSP), which measured approximately twerdix
inches in length and weighed approximatargntyounces. Am. Compl. 1 8-1®lot. for
Partial Summ. J., Ex. &(.’s Statement of Facts) [Dkt. 2§ {1 £3. Officer Coley orderedMr.
Jenkins to “move on;heobjected but complied by walking northbound on Georgia Avenue.
Am. Compl. 11 10-11PI.’s Statement of Factd[1B-4. Mr. Jenkinalleges thaOfficer Coley
followed him,“verbally harasshg] him” along theway. Am. Compl.  10.A verbalargument
ensued, during whichilr. Jenkinslaims to havéold Officer Coley that he was going fite a
complaint against her at the Third District Substation, which was located a stanteiaway at
Georgia Avenue and Park Road, N.W. Mr. Jenkiases that hproceeded toward the
substation, crossing the street and heading back so@eangia Avenueld. I 11;Pl.’s

Statement of Facts 94

2 In the context of a motion for summary judgmentisisettled law that [a] court may take
judicial notice of other cases including the same subject matter or quedteonslated nature
between the same parties-letcher v. Evening Star Newspaper Ck83 F.2d 395, 395 (D.C.
Cir. 1942). Becaus€oley, Criminal No. 2010 CMD 018264, concern@tficer Coley’s
conduct vis-a#is Mr. Jenkins, the Court will take judicial notice of all paddesl in Coley,
including the signed factual proffer on which Officer Coley agreed and on which hgrpjea
wasbasedseeMot. for Partial Summ. J., Ex. 1 (Proffer) [Dkt. 25-1].

% The Proffer to which Ms. Coley admitted in Superior Court does not differ. It states:

At approximately 3:54 a.m., [Officer Coley] encountered . . .
Shaun Jenkins, outside of the laundromat in the 3500 block of



Theencountebecame physical shortly thereaftéir. Jenkinsalleges that
although he had not been “acting aggressively” and had his back turned toward Cifeagr
shestruck him on the back of his head with her ASP. Am. Cofnp® PI.’s Statement of Facts
11 67.* Mr. Jenkinsassertshathe therran toward a police cruisérathad stopped on Georgia
Avenue, shoutindpr assistanceUpon arriving at theruiser Mr. Jenkins states théifficer
Rodney Fitts, who was driving, placed haiainst the rear of the caith his hands on the trunk.
Mr. Jenkins did ot resistOfficer Fitts butOfficer Coleynonethelessan tavard him wielding
her ASP This time Office Coley'swing allegedly connected with Officer Fitts’s knee and one

of Mr. Jenkins’s hands. Am. Comflfl 1314; PI.’s Statement of Facts §12. Apologizing to

Georgia Avenue, N.W., and told him to move on. Mr. Jenkins,
who objected to being told to leave, walked northbound on
Georgia Avenue while he and [Officer Coley] continued to argue
back and forth. Mr. Jenkins then crossed ttnees and started
walking back down Georgia Avenue while telling [Officer Coley]
that he was going to report her to a supervisor at the Third District
Substation located around the corner at 750 Park Road, N.W.

Proffer at 1.
* With respect to this assault, tReoffer to whichOfficer Coleyagreed state

When [Mr. Jenkins] got closer to [Officer Coley’s] location on his
way to the substation, [Officer Coley] struck him on the back of
his head with her [ASP]. According to an eyewitness, [Mr.]
Jenkins was not acting aggressively toward[] [Officer Coley] and
did not appear to know that he was about to be hit because he was
walking away at the time.

Proffer at 1. TheProffer also statethat Officer Coley‘told a respondingfficial that [Mr.]

Jenkins ran up on her and she hit him across the chest with the [ASP] to get him away. When
[Mr.] Jenkins ‘turned to get away,’ she hit him on the back of the head becau$evisimé

going to let him get away."1d. at 2.



Officer Fitts, Officer Coley agairi struck Mr. Jenkins with her ASFPI.’s Statement of Facts
113>

Mr. Jenkinsvashandcuffed and transported to Howard University Hosfotal
treatment for‘a bloody cut on his left hand, a contusion on his right wrist, and head irjuries.
Am. Compl.§ 17 see alsd®l.’s Statement of Facts 1 14, 16. Mr. Jenkins contends that Officer
Coley admitted to a responding police officer that she had hit Mr. Jenkins on the back afihis he
with her ASP. Am. Compl. 1 18ee alsoPl.’s Statement of Fac®] 1819 (Officer Coley “told
a responding official that [MrJENKINSran up on her and she hit him across the chest with the
[ASP] to get him away. When [MrJENKINS ‘turned toget away [she]hit him on the back of
the head because ‘I wasn’t going to let him get awpy.”

On September 28, 2010, Officer Coley was charged in D.C. Superior Court with
assaulting Mr. Jenkins and Officer Fittdm. Compl. 1 20Pl.’s Statement oFacts  23see

alsoColey, Criminal No. 2010 CMD 018264. Officer Coley subsequenthgreed ta plea In

® Regardinghese assautOfficer Coley’sProffer from the criminal plea is consistent:

Meanwhile, in response to [Officer Coley’s] call for assistance,
Officer Rodney Fitts left the Third District Substation and seconds
later pulled his cruiser into the middbié Georgia Avenue. From
six to seven car lengths away, . . . . Officer Fitts . . . saw [Mr.]
Jenkins turn in his direction and run toward[] Officer Fitts yelling,
‘officer, officer” Without incident, Officer Fitts put [Mr.] Jenkins
against the rear ofis cruiser with [Mr.] Jenkins’s hands on the
trunk. [Officer Coley] then ran up, [ASP] still held up, and swung
one time, hitting Officer Fitts in the back of the knee and possibly
one of [Mr.] Jenkins’s hands. When Officer Fitts said, ‘what the f
--?" to [Officer Coley], she said ‘sorry’ and then swung again,
hitting [Mr. Jenkins] again.

Proffer at 1.
® The standard “red book” jury instructions used in D.C. clartfias the crime of simplassault

includes both “assault” arftdattery.” SeeCriminal Jury Instructions for the District of
Columbia, No. 4.100 (5th ed. 2013).



exchange for her plea gtlilty to two misdemeanassault charges, the government agreed to
request a sentence of only two weekends in jailjgmids an unrelated domestic violence
prosecutionand not to pursue any additional or greater charges, including a civil rightsonolati
or assault with a dangerous weapon. Mot. for Partial Summ. J.,(Elea Tr) [Dkt. 254] at &

7. Officer Coley signed a written proffer of factsncerning the events of March 27, 2010,
wit: “I have read and discussed the Government’s Proffer of Facts with onyegts, Harold
Martin and David Benowitz. | agree, and acknowledge by my signattiva{ this Proffer of
Facts idrue and correct Proffer at 2 €mphasis addedOfficer Coley alsacconsented tthe
placement of th€roffer and plea agreement in her official personnel file, and agreedign
from the police force whin seven daysfdher guilty plea Plea T. at 3 After conducting a plea
colloquy, Superior Court Judge Marisa J. Deraecepted Officer Coley’s guilty plea and
sentenced her to six days in jaib(be served on weekends) and one year of probafedViot.
for Partial Summ. J Ex. 3 (Judgment and Commitment Order) [Dkt. 25-3].

OnMarch 27, 2013, Mr. Jenkins sued all Defendants in D.C. Superior.Cbioet
casewas removed to this Court on April 23, 201S3eeNotice of Removal [Dkt. 1]After Mr.
Jenkindiled an Amended Complaint ands. Coley answered, Mr. Jenkins movéor summary
judgment against Ms. Colen liability for Counts | and Il and she opposed

[I. LEGAL STANDARDS

Under Rule 56 of the Federal Rules of Civil Procedsmeimaryjudgmentshall
be granted “if the movant shows that there is no genuine dispute as to any mateaiad the
movant is entitled to judgment as a matter of lawed.R. Civ. P. 56(a)accord Anderson v.
Liberty Lobby, InG.477 U.S. 242, 247 (1986). Moreoveammaryudgment is properly

granted against a party who “after adequate time for discovery and upon motiaits.to make



a showing sufficient to establish the existence agélament essential to that pagyase, and on
which that party will bear the burden of proof at triaCélotex Corp. v. Catretd77 U.S. 317,
322 (1986). In ruling on a motion feummaryjudgment the court must draw all justifiable
inferences in the nonmoving payfavorand accept the nonmoving padyvidence as true.
Anderson477 U.S. at 255. A nonmoving party, however, must establish more than “the mere
existence of a scintilla of evidence” in support of its positimh.at 252. In addition, the
nonmoving party may not rely solely on allegations or conclusory statentgergsne v. Dalton
164 F.3d 671, 675 (D.Cir. 1999). Rather, the nonmoving party must present specific facts that
would enable a reasonable jury to find in its faviak. If the evidence “is merely colorable, or is
not significarly probative, summaryjudgmentmay be granted.’/Anderson477 U.S. at 249-50
(internal citations omitted).
[11. ANALYSIS

Mr. Jenkinsargues that he is entitled to summgamygmenton liability as to Ms.
Coleybecause hemdmissions ofepeated use @xcessive force in violation of his constitutional
rightsunder the Fourth and First Amendments bar her current defefise.Fourth Amendment
guarantees “[t]he right of the people to be secure in their persons . . . against unreasonable
searches and seie . . ..” U.S. Constamend. IV.In Graham v. Connqr490 U.S. 386 (1989),
overruled on other grounds by Saucier v. K&&3 U.S. 194, 201 (200Inodified by Pearson v.
Callahan 555 U.S. 223, 233-44 (2009), the Supreme Qasttucted that all claims of
excessive force by law enforcement personnel in arrests, investigajosy st other seizures,
are to be analyzed under the Fourth Amendment’s standaothjetctive reasonableness]” at

388. The First Amendment prohibits government adtian “abridg[esfhe freedom of speech.”

" Mr. Jenkins suells. Coley in her personal capacity under 42 U.S.C. § 1983, giving the Court
federal question jurisdictionSee28 U.S.C. § 1331Venue also iproperhere See28 U.S.C.
§ 1391(b)(2).



U.S. Const., amend. I. It is violated when an individual engages in protected speech and law
enforcementakes actionthat effectivelychills thatspeech.Curley v. Village of Sufferr268
F.3d 65, 73 (2d Cir. 2001).

Underlying bothalleged constitutionatiolations are two discrete assaulidr.
JenkinsassertshatOfficer Coleyusedexcessive forcevhen she struck him with h&SP on the
back of his headfter hetold her that he would report hgolicing tothe nearby police
substation. He also contends that Officer Coley used excessive force whendhkis with
her ASPwhenhewas obeying Officer Fitts’s commandsthe police cruiserin neither
circumstance, he argues, was he threate@ifiger Cdey in any way. Mr. Jenkins also notes
that Ms. Coley already hasimitted the wrongfulness of her actions throughgdty plea
before Judge DemedMs. Coley responds that sieeprotected from suit bgualified immunity
for acting reasonablwithin the scope of her former official duties.

Qualified immunity shields government officials from suit relatingn®e
performance of their discretionafunctions unless an official’s conduct violatezigarly
established statutory or constitutionights of which a reasonable person would have knbwn.
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). The doctrofequalified immunityprovides
“animmunity from suitather han a mere defense to liabilitylitchell v. Forsyth 472 U.S. 511,
526 (1985) Fa this reason, courts decide whether qualified immunity protects a government
defendant early in litigatioto avoid, if possible, the costs and intrusions of discovery and/or
trial. Behrens v. Pelletie516 U.S. 299, 308 (1996)Harlow andMitchell make clear that the
defense is meant to give government officials a right, not merely to avoid stamalingut also
to avoid the burdensf suchpretrial matters as discovery, as inquiries of this kind can be

peculiarly disruptive of effective government.” (internal quotations amadiaits omitted)). A



defendant bears the burden of pleading and prahaigshe is entitled to qualified immunity
Harlow, 457 U.S. at 812In determining whether a government official is entitled to qualified
immunity from personal liability, federal courts apfiye two-step tesfirst annunciated in
Saucier 533 U.S. at 201:

First, a court mustlecide whether the facts that a plaintiff has

alleged (see Fed. R. Civ. Pro. 12(b)(6), (c)) or shown (see Rules

50, 56) make out a violation of a constitutional right. Second, if

the plaintiff has satisfied this first step, the court must decide

whether the right at issue was ‘clearly established’ at the time of

defendant’s alleged misconduct.
Pearson 555 U.Sat 232 (quotingSaucier 533 U.Sat201). Courts have the discretion to
address the stejps anyorder. Id. at 236.

A. Count I: The Fourth Amendment Claim

Ms. Coley does not deny that Mr. Jenkins’s right to be free from excessive force
by police walearly established on March 27, 2010, and so this aspect of his claim is
undisputed.SeeCSX Transp., Inc. v. Commercial Union Ins. @2 F.3d 478, 482-83 (D.C.
Cir. 1986) see alsdHopkins v. Women'’s Div., Gen. Bd. of Global Ministr&4 F. Supp. 2d
15, 25 (D.D.C. 2003['It is well understood in this Circuit that when a plaintiff files an
opposition to a dispositive motion and addresses only certain arguments raiseddfgniant,
a court may treat those arguments that the plaintiff faileddoead as conceded.gff'd, 98 F.
App’x 8 (D.C. Cir. 2004); D.D.C. L. Civ. R.(B). InsteadMs. Coley uses the entirety of her
six-page Opposition to argue that Mr. Jenkins has not established that her conduct was
unreasonable, and thuss failed to prove an actuablation of his Fourth Amendment rights.

The Court must first determiriee uncontested relevant facSeeScott v. Harrig

550 U.S. 372, 378 (2007). In the context of a motion for summary judgnfederal ourt

views the facts and draws reasonable inferences in the light most favorable to the opposing



party—here, Ms. Coley-whenthere is a genuine dispute as to those fa&tglerson477 U.S.

at 247-48 (“[T]he mere existence abmealleged factual dispute betwedretparties will not
defeat an otherwise properly supported motion for summary judgment; the meeptiie that
there be ngenuinassue ofmaterialfact.”). Ms. Coleypresentshe events of March 27, 2010,
as a confrontation between a hapless cop fiafydhe streets at night by herself and a defiant,
possibly intoxicated, vagrant. Shegueghat a jury could infer that she “properly focused on
Mr. Jenkins since he looked to be a vagréemding aimlessly on the strée@pp’n [Dkt. 27] at

4, and denies that either Mr. Jenkins or she ever crossed Georgia Avenue, Opp’n, Exs 1 (Def.’
Statement of Facts) [Dkt. 2I] at5. Officer Coleyadmits to striking Mr. Jenkins in tlohest
andon the back of his healdut asserts that she unlbad the second blow only becabde
Jenkins was “belligereyithad “ignor[ed] her commands to stoplee [came] directly toward
her;” and“kept moving toward her” even after she stringk in the chest with her ASFOpp’n
at3-4. She also argudbatthe facts are “urlear” as to(i) whether she actuallstruck Mr.
Jenkins after Officer Fitts had placed him agathstruiser and(ii) whetherMr. Jenkins
suffered any injuriesld. at 45. Finally, she contendbatonly a jury cardecide whether she
“acted reasonably under the circumstancég.’at 4-5.

The Court starts with the facts on which Ms. Coley’s plea was based. Without
doubt, Ms. Coley formally admitted to “intentionally, knowingly, and voluntarilyhgdier ASP
to strike both Officer Fitts and Mr. Jenkins “at the car,” when Mr. Jenkins “efasesisting
arrest and did not pose any threat,” with force that “was unnecessary and wamtffer a® 1.
These admissions disallow any later argument from Ms. Coley that thoseréasteckear or that
her actions were reasonable. In addition, Ms. Coley admitted striking iMandeon the back of

his head either when (i) according to the prosecutor, Mr. Jenkins was heading soutingien Geo



Avenue on his way to the police substation; or (ii) according to Ms. Coley’s contemporaneous
statement, when he had “turned to get away.” Proff@. atinder either description, Mr.

Jenkins was walking away, with his back to Officer Coley when she hit him on the hbdubwvi
ASP.

Although it is unclear from thBroffer whether OfficeiColey struck Mr. Jenkins
once or twice at the police cruiser and whetherammth of those blows connected with Mr.
Jenkins’s han@), seeProffer at 1 (“[Officer Coley] then ran up, [ASP] still held up, and swung
one time, hitting Ofter Fitts in the back of the knee and possibly one of [Mr.] Jenkins’s hands.
When Officer Fitts said, ‘what the-f?’ to [Officer Coley], she said ‘sorry’ and thewung
again, hitting [Mr.] Jenkins agairi (emphasis added)), this discrepancy is immatéoisthe
guestion of liability Having admitted in criminal couthat she hit Mr. Jenkinghile he was at
the cruiserMs. Coley cannot noweny ths fact

The doctrines of judicial estoppel and collateral estoppel praikiColey from
relitigatingtheseadmissions here. Judicial estoppel bars a party from taking a certain legal
position in one proceeding and later, “simply because his interests have changefinglsa
contrary position, especially if it be to the prejudice of the party who has acplieshe
position formerly taken by him.Davis v. Wakeleel56 U.S. 680, 689 (1895). Widely
recognized as a means for “protect[ing] the integrity of the judicial prédees; Hampshire v.
Maine, 532 U.S. 742, 749 (2001) (internalagations and citation omitted), judicial estoppel may
be invoked by a court at its discretiadh, at 79. See also Thore v. How466 F.3d 173, 185
(1st Cir. 2006) reliance orjudicial estoppel applies based on the facts at issue rather than “any
per serule that judicial estoppel always applies or never applies to facts admitted al gty

plea”). Three general considerations guide invocation of judicial estoppel: (1) whatparty’'s

10



later position [is] . . . clearly inconsistent with its earposition;” (2) “whether the party has
succeeded in persuading a court to accept the party’s earlier positioat jsalittial acceptance
of an inconsistent position in a later proceeding would create the perceptioithirathe first or
the secondaurt was misled;” and (3) “whether the party seeking to assert an irnteonsis
position would derive an unfair advantage or impose an unfair detriment on the oppogitig part
not estopped.New Hampshire532 U.S. at 750-51 (internal quotations and citations omitted).
All three considerations counsgbplication of judicial estoppélereas toOfficer
Coley'sassaulbn Mr. Jenkinst the police cruiserFirst, the factd/s. Coey wants to present
to a jury areplainly at odds with the facts to which she agreed when plegdiltg in Superior
Court—she argues that she is civilly innocent in the former and admitted sherwaalbyi
guilty in the latter.SeeProffer at 12; Plea Trat 812. SecondMs. Coley’s admissions
concerning the events at the police crugansuaded Judge Demeo to accept her plea. Judge
Demeo conducted@ea colloquy under D.C. Superior Court Rule®Ehd plainly stated that
she was accepting Officer Coley’s guilty plea labse the Poffer to which Officer Coley had
agreed. Plea Tat 14. Third, estoppinigls. Coley from relitigating factslearly admitted
during the course of her criminal guilty plea avoids imposition of a signifeq@htunfair burden
on Mr. Jenkins. The plea agreement resulted in a minimal sentence (six days of weekend
incarceration and one year of probation) and notable benefits (dismissal of atedrdetaestic
violence prosecution and the government’s agreement to forego additional ar ¢gfiaages).

Such leniency flowed directly from the Proffer to whidk. Coley agreed. Mr. Jenkins should

8 D.C. Superior Court Rule of Criminal Procedure 11 closely tracks Federal Rutevohal
Procedure 11. It states, in relevant part, that “[n]otwithstanding the acceptanpkeafof

guilty, the Court should not enter a judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.” D.C. Sup. Ct. R. CL(Bed. R. Crim.

P. 11(b)(3) (“Before entering judgment on a guilty plea, the court must determinledieis a
factual basis for the plea.”).

11



not be required to prove that a statement accepted as “true and correct” by Qfiegein@
criminal case irSuperior Court is, in fact, true aedrrect inthis civil case irFederal Court.

Similarly, mllateral estoppelbr issue preclusion, prevents Ms. Cooley’s
arguments here. Collateral estoppel applies wfigrithe issue must have been actually
litigated, that is, contested by the partiad aubmitted for determination by the cdu(2) “the
issue must have been actually and necessarily determined by a court of abjapstiction in
the first trial’; and (3) ‘preclusion in the second trial must not work an unfairnéss,”
“[p]reclusion is sometimes unfair if the party to be bound lacked an incentive to litigate in the
first trial, especially in comparison to the stakes of the second t@herson v. Dep't of
Justice INS 711 F.2d 267, 273 (D.C. Cir. 1983) (internal quotationscaation omitted)
“[DJistrict courts in this Circuit have routinely treated criminal convictieascluding those
based on guilty pleas—as conclusive proof of the facts supporting the conviction, anausave t
given them preclusive effect in subsequent civil actiomdiller v. Holzmann 563 F. Supp. 2d
54, 77 (D.D.C. 2008) (internal quotations omittadcated in part and remanded on other
grounds by United States ex rel. Miller v. Bill Harbert Int'| Constr., 1668 F.3d 871 (D.C. Cir.
2010);see alsdHinton v. Shaw Pittman Potts & Trowbridggsb7 F. Supp. 2d 96, 100 (D.D.C.
2003) (“A criminal conviction is conclusive proof and operates as an estoppel on the disfenda
as to the facts supporting the conviction in a subsequent civil action.” (internal quotations a
citation omitted). There is no reason tmd that Officer Coley’s guilty plea does not carry
similar preclusive force hemgith respect to the assault at the police cruiser

The Courtecognizes that thapplication of the doctrines of judicial estoppel and
collateral estoppel to preclude the relitigation of facts admitted in a Rule 1kgmugés not

settled law in this jurisdiction. THe.C. Circuit has avoided resolvinige questin, see Miller,

12



608 F.3d at 890, and even has suggested that only parties, or poiviesfirst action can
invoke the preclusive effect of a guilty pl€therson 711 F.2d at 277 n.11. However, Ms.
Coleyhas waived the point. She fails in oppositiorchallengeMr. Jenkins’s invocation of the
doctrines of judicial estoppel awdllateral estoppel. Indeellis. Coley urges the Court to
incorporate heProffer from her guilty plea bgttachingt andthe PleaTranscriptto her
Opposition anaontesting their maning. SeeOpp’'n, Ex. A [Dkt. 27-3] and Ex. B [Dkt. 27-4].
In short, there is no doubt that Ms. Coley waived arguments regarding both the paticial
collateral estoppel doctrineSeeHopking 284 F. Supp. 2d at 25.

So estopped, Gffer Coley’sProffer and guilty pleaonstituterecord evidence as
to what transpired on March 27, 2010. On summary judgment, a court is not required to adopt a
party’sversion of the factthat isso“blatantly contradicted by the record. that no rasonable
jury could believe it.” Scott 550 U.S. at 380 (disapproving reliancefactual assertions of
opponenthat were clearly contradicted bideotapg. Suchis the case hereMs. Coleyargues
that she should be alloweddogue facts that contrad the materialfacts to which shérmally
agreed as part of her criminal pledt least with respect to the assault at the police cruiser, t
she cannot do.

Despite her admissionsls. Coleynow contends that hactions were
reasonable Again, her acknowledgment of the relevant facts at her guilty plea praaésofa
this defensas it regardthe assault at the police cruisavls. Colley has admitted, under oath,
that shantentionallystruckMr. Jenkins and Officer Fitts with force tavas unnecessary and
wanton.” Proffer at 2. There is no possible counter.

It is a closeiquestion, however, whether Officer Coley should be estopped from

contesting theeasonableness tife blow she inflicted to the back of Mr. Jenksnisead

13



Reasonableness in excessive force cases is measured “in light of the facts amstanaes
confronting [the officer], without regard to [his or her] underlying intent or matimat

Graham 490 U.Sat 39. In applying this standard, courts are mindfak thw enforcement
officers“use ‘some degree of physical coercion or threat thereof’ during the coursamésin
and ‘not every push or shove, even if it may later seem unnecessary in the peacead$ a judg
chambers,’ violates the Fourth AmendmeriRdgala v. District of Columbijal61 F.3d 44, 54
(D.C. Cir. 1998) (quotingsraham 490 U.S. at 395-97).

Applying this standard to the admitted facts, the Court finds that it is unclear on
this record as to whether Officer Coley used excessive force thathjesively unreasonable
when she struck Mr. Jenkins on the back of his lasaie was headed away from.h&o be
sure, the storis. Coley’s counsel paints is questionab&eeOpp’n at 3 (alleging that Mr.
Jenkins “kept moving toward [Officer Colejgfter shehad struckhim in the chest], so she
stepped to the side, out of his way, and swung at him again,” and that her “ASP connécted wit
the back of his head” only “[a]s he moved past her in the orange darkness”). Juxtaploised to t
colorful prose $ Ms. Coley’s contemporaneous statementRraffer? The Roffer, to which
Officer Coley agreed, onmtédany reference to Mr. Jenkins coming at &iter sheallegedly
struck him on the chest with her ASPatRer, memorialized within theéffer, in her own
words,is a very different sequence of ever@éficer Coleycontemporaneously reported that
Mr. Jenkins “ran up on her,” she hit him on his chest with her ASP, and whetutmet} to get

away she hit him on the back of the head because ‘[she] wgeirig to let him get away.”

® Counsel’'s description is unmoored framyfact in the record or Ms. Coley’s contemporaneous
statements and is unsupported by an affidavit. Itis merely hyperBeteCelotexd77 U.S. at

324 (explaining that where, as here, the nonmoving party will bear the burden of prabfost t

a dispositive issua.€., qualified immunity), “Rule 56(e) . . . requires the nonmoving party to go
beyond the pleadings and by her own affidavits, or by the depositions, answer tgaiteres,

and admissions on file, designate specific facts showing that there is a gesua®r trial.”
(internal quotations omitted)).

14



Proffer at 2 (emphasis addedotably, there is no suggestion that Mr. Jenkins committed any
crime that might have warranted his arrest.

The Court recognizes that tReoffer isprefaced byhe followingproviso:

This satement of facts does not include all of the facts known to

the parties in this case. The statement sets forth facts sufficient to

prove that the defendant committed the offenses to which she is

pleading guilty, as well as certain facts that are relevant

sentencing in this matter.
Proffer at 1. If Mr. Jenkingzeremowving toward Officer Coley with malice or intent to harm
when she struck him on the back of his hdétad,strange that shegreed to a Profféhat omitted
this detail, especially a$ would havebeen relevant to sentencinjonethelesghe proviso
makesMs. Coley’s current position not “clearly inconsistewith her earlier position the
strike to Mr. Jenkins’s head, which is factually admittBlgew Hampshire532 U.S. at 750The
specific circumstances leading to Officer Coley striking Mr. Jenkins on thedbdis head with
her ASP wer@ever raised at the plea hearorditigated See Otherson711 F.2d at 273.
Accordingly, whether Officer Coley was objectively reasonalfien she struck Mr. Jenkins on
the back of his head not susceptible to judicial estoppel or collateral estoppeéquestion
cannot be decided dhe current recordThe Courthereforewill grant summary judgment to
Mr. Jenkins on his Motion fdPartial SimmaryJudgmentas toMs. Coley’s liabilityfor striking
him at the police cruiser

B. Count I1l: TheFirst Amendment Claim

Mr. Jenkins also assertskaim based od2 U.S.C. § 1983 for alleged violation

of his rights under the First AmendmerifT]he First Amendment protects a significant amount

of verbal criticism and challenge directed at police officeity of Houstorv. Hill, 482 U.S.

451, 461 (1987)In order to state a claim for retaliation in violation of the First Amendment, a
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plaintiff must show: “(1) he has an interest protected by the First Amend@gdefendants’
actions were motivated or substantially caused by his exercise of titaand (3) defendants’
actions effectively chilled the exercise of his First Amendmight.i Curley, 268 F.3cat 73
(citation omitted).Ms. Coley totally ignores Mr. Jenkins’s First Amendment claim and the
Curleyanalysis, either factually or legally. By her silence, she doedisfmite that her actions
violated Mr. Jenkins’s constitutional rights to free speextthat his right to be free from
retaliation was not clearly establishedMiarch2010. Indeed, Ms. Coley never acknowledges
that Mr. Jenkins moved for summary judgmenther liability forCount Ill. In short, Ms. Coley
does not contest that she struck Mr. Jenkins with her ASP in retaliation for tusexa his
First Amendment right to report her actions to the nearby police substation.

A presumption that Ms. Coley’s Opposition constitidegeneral rejoinder to Mr.
Jenkins’s motion for judgment on Count Il is insufficient. In brief, Msleyargues only that
she acted reasonably. Reasonableisdbe measure to evaluate a claim under the Fourth
Amendment but does not provide the measure to decide whether a violatiofrio$the
Amendmenthas occurredSeed. at 73. Without any opposition to Mr. Jenkins’s motion on
First Amendment liability, Ms. Colelyas concedethe point'® SeeHopkins 284 F. Supp. 2d at
25.

V. CONCLUSION

Mr. Jenkins’s Motion for Brtial SummaryJudgment on Ms. Colé&yliability for
violating his constitutional rights as alleged in Counts | and Il will be gdantpart. Ms.
Coleywill be foundliable for the assault at the police cruiser as alleged in Count | and for

retaliating against Mr. Jenkins for exercising his First Amendment rightiegedin Count Il

19 The extent of damages caused by either constitutional violation is neithed agjudecided
in this Opinionwhich addressdgbility only.
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The Motion for Partial Summary Judgment on the alleged injury from the blow to Mr. Jenkins
head will be denied without prejudice as genuine issues of material facbrexiss record.

As for Ms. Coley’s arguments for qualified immunity, they will be denied. Her
argument that she is entitled to qualified immunity for the assault at the police anlliber
denied. Likewise, her argument that she is entitled to qualified immunity for thedtbe
back of Mr. Jenkins’s head cannot be decided on this record and will be denied. Finally, without
opposition, Ms. Coley will be desd qualified immunity for retaliatinggainstMr. Jenkingor
exercisng his First Amendment rights, as alleged in Count IIl.

A memorializing Order accompanies this Opinion.

/sl

ROSEMARY M. COLLYER
Date:December 18, 2013 United States Districludge
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