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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RYAN NOAH SHAPIRO; JEFFREY STEIN
NATIONAL SECURITY COUNSELORS;
TRUTHOUT,

Plaintiffs, Civil Action No. 13-555RDM)
V.

U.S. DEPARTMENT OF JUSTICE,

Defendant

MEMORANDUM OPINION

The Freedom of Information Act (“FOIA” or the “Act”), 5 U.S.C. 8§ 582seq, was
enacted to promote transparency and accountability in how the federal governcleaniges its
numerous anthr-rangng responsibilities. This case raises a variety o$tjes relating to how
FOIA applies to the Federal Bureau of Investigaf@fFBI1”) discharge of one of those duties—
its responsibility to comply with FOI&self. This is, in short, a case about how the FBI applies
FOIA to FOIA

Plaintiffs areseveral nnprofit organizations and journalists whiled multiple FOIA
requestith the FBIseeking the processing documents associateddwiéns of prioFOIA
requests that they or others had submitted. The FBI produced some responsive documents, but
redactecbr withheld pages from those documents, iaadedcategorical denials response to
many of the plaintiffs’ requestsgfusing to produce any responsive documents aMalkt
broadly, theagencydeclined to producanyof the processing records rowgly generatedh

responding to FOIA requestsbmitted in the last 25 yeds material contained in investigative
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files. The FBI explained that producitigese recordsight allowasavvy FOIA requestdn
identify the rare cases where the FBI has agettits discretion to issue adne-found
response to a FOIA requédst records that are “excludablehderFOIA, andthus would risk
the implicit disclosure of highly sensitive information relating to ongoing invegiga
confidential informants, ahclassified national security matteiSee5 U.S.C. 8§ 552()(7)(B),
(c). The agency alsbroadly declined to provideny“case evaluation forms,” which aferms
used to track and evaluate the performance of FBI employees engaged in prdg@$aing
requests In the FB's view, these forms are exempt from disclosure because they relate “solely
to the internal personnel rules and practices of [the] agendy8 552(b)(2).In addition to
these categorical denials, the FBI declined to produnember ofecordsresponsive to
individual requests, relying on a host of other, more specific grounds.

The plaintiffs filed this action to compel th@&I to produceghe withheld material They
challenge the adequacy of the FBI's sear@msmany, although not all, of the grounds asserted
by the agency to withhold responsive records. Theytalag a facial challenge to the FBI's
policy of declining to providanyprocessing recordsr FOIA request made within the last 25
years that sougmmhaterial fromFBI investigative files.The FBI has now moved for summary
judgment, andhe plaintiffs have cesmoved for partial summary judgment. For the reasons
detailed below, the Court wibRANT the plaintiffs’ mdion for partial summary judgment in
part andDENY it in part; it will, for the same reasorGRANT the FBI's motion for summary

judgment in part anBENY it in part.



. BACKGROUND
A. Statutory Framework

The Freedom of Information Act is premised on the notion that an informed citizenry is
“vital to thefunctioning of a democratic society, needed to check against corruption and to hold
the governors accountable to the governddl’RB v. Robbins Tire & Rubber Cd437 U.S. 214,
242 (1978).The Actembodies “a general philosophy of full agency disclosuteS. Dep't of
Defense v. FLRA10 U.S. 487, 494 (1994) (quotibgp’t of Air Force v. Rosel25 U.S. 352,
360-61 (1976)). It thus mandates that an agency disclose records upon request, unkdks they f
within one of nine exemptions. “These exemptiares ‘explicitly made exclusive’ and must be
‘narrowly construed.” Milner v. Dep’t of Navy562 U.S. 562, 565 (2011) (quotiB§PA v.

Mink, 410 U.S. 73, 79 (1973), afidBIl v. Abramson456 U.S. 615, 630 (1982)).

At issue here are four of the nine exempsio Exemption 2 “shields from compelled
disclosure documentsélated solely to the internal personnel rules and practices of an agency.’
Id. (quoting 5 U.S.C. § 552(b)(2)). Exemptiopfetects fnter-agency or intraagency
memorandums or letters whievould not be available by law to a party other than an agency in
litigation with the agency.5 U.S.C. §8 552(b)(5). It exempts “those documents, and only those
documents, normally privileged in the civil discovery conteNMI’RB v. Sears, Roebuck & Co.
421 U.S. 132, 149 (1975)). Exemption 6 protects information about indigidu‘personnel
and medical files and similar filesshenits disclosuré'would constitute a clearly unwarranted
invasion of personal privacy.” 5 U.S.C. § 552(b)(6). Finally, Exemption 7 shields from
disclosure “records or information compiled for law enforcement purposes, but onlyetxaene
that” release of the records would disclose one of six kinds of sensitive informktid.

552(b)(7). Two of the six are relevant here: Exemption 7(C), which applies whenelesdis



“could reasonably be expected to constitute an unwarranted invasion of personal’pidv&cy,
552(b)(7)(C), and Exemption 7(E), whiabpplies wheaverrelease of the informatiorwbuld
disclose tekniques and procedures for law enforcement investigations or prosecutions, or would
disclose guidelines for law enforcement investigations or prosecutions if setdsdre could
reasonably be expected to risk circumvention of the'lalv8 552(b)(7)(E).

Also at issue he are FOIA’s three “exclusions.Thesestatutoryprovisionsauthorize
law enforcement agencies, unde@usuakircumstances, to “trefitesponsive] records as not
subject to the requirements of [FOIAkeeid. § 552(cf1)+3), andaccadingly to deny that any
suchrecords exist.See ACLWf Michigan vFBI, 734 F.3d 460, 469-72 (6th Cir. 20£3A
law enforcement agencagayrely on arexclusiononly if a request is made for records that (1)
implicate an ongoing criminal investigatidrithere is reasotti) to believe that the subject of the
investigation . . . is not aware of its penderay(ii) disclosure of the existence of the records
could reasonably be expected to interfere with enforcement proceeding§'G 8652(c)(1);
(2) concern an undisclosed informadt,§ 552(c)(2); o(3) “pertain|] to foreign intelligence or
counterintelligence, or international terrorism,” if the records are maeddy the FBI and are
classified,id. 8 552(c)(3).
B. FBI FOIA Procedures

This caseconcerns various documents that the Ehtesvhile processing FOIA

requests. The division of the FBI that is responsible for processing FOIA reguastsvn as

! TheD.C. Circuit has never authoritatively stated that an agency may issue a “none-found”
response rather thanedomarresponse (in which an agency refuses to confirm or deny whether
responsive documents exist) if an exclusion applgeeBenavides v. DEA76 F.2d 751, 753
(D.C. Cir. 1992) (per curiam) (declining to “authoritatively construe[]” 8 552(But those

“[ c]ourts that have dealt with § 552(c) exclusions have generally approved of thastaBdard
practice” of issuing a “nonrund” responseseeACLU of Michigan 734 F.3d at 471, and the
plaintiffs do not challenge the practice hesegDkt. 27 at 37 n.21.
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the Recordhformation Dissemination Section (“RIDS SeeDkt. 21-3at -2 (HardyDecl. 1
1-3). According to a declaration submitted by the director of RIDS, David M. HatDb
analystrimarily rely ontwo database systems to conduct searchescords that might be
responsive to FOIA requestil. at 14-16 (Hardy Decl. 11 53-57). The FBI's Freedom of
Information and Privacy Act Document Processing System (“FDPS”) is ithanyrdatabase.
Id. at 14 (Hardy Declff 53. FDPS is a “request management system” that RIDS employees use
to “track FOIA/Privacy Act requests, referradgqpeals, and litigations.Id. (Hardy Decl. { 5%
“Within FDPS, an electronic file is created for each FOIA/Privacy Act retjtlest contains
“copies of pertinent correspondence,” including the request and the FBI's resgitarse |
“processingrelateddocuments,” including search slips; and “multiple versions” (i.e., the original
version and a redacted version) “of the records processed in response to” thedui#.1d.
at 14-15 (Hardy Decly 595. “FDPS also includes a ‘notes’ section in which additional
processingelated information may be includedld.

The second database is the FBI's Central Records System (“CRIS4).15 (Hardy
Decl. 5. The CRS contains “administrative, applicant, criminal, personnel, and otker file
compiled for law enforcement purposesd. According to Hardy, “[a]lthough the CRS is
primarily designed to serve as an investigative tool, the FBI searcheR$h&Cdocuments that
are potentially responsive to FOIA/Privacy Act requests[] when it detestiratresponsive
records are likely tbe maintained in the CRSId. In other words, RIDS employees search the
CRS for records that may be responsive to FOIA requests; they document tiseofetbalse
searches, and other efforts, in FDPS.

As described belowPlaintiffs submittedvarious FOIA requests to obtain documents that

the FBI hadoreviouslycreated in processirgprlier FOIA requests-some submitted by



Plaintiffs themselves and some submitted by other requesters. AlthoudiffBlstated

generally bat they sought “all records” that documented the FBI’s efforts to respone poior

FOIA requestsseeg e.g, Dkt. 21-4 at 3 (Hardy Decl.,

Ex. AQis case centers on three types of

processing records: search slips, case processing notes, and kegeoavarms.

Search slipsrerecords that document the efforts of RIBx@&lystdo search for files

responsive to FOIA requests. Plaintiffs have provided the following exampleafchslip,

which they presumably obtained before the FBI adoptezhtegorical policyf denying access

to theserecords
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Dkt. 27-13 at 44 (PIs.” Mot. Summ. J., Ex. M)lthough the exact format of the search slips the
FBI createdhas varied over time, most search slips contain, at the very leastieferesnces to
the CRS files searched by the RIDS analystsDkt. 21-3at 2122 (Hardy Decl.y 70, and the
dates on whiclthose files were searched.

FDPS case processing not@so document the efforts of RIDS analysts to process FOIA

requests. The plaintiffshave provided the followingxample of a page of case processing notes

TEDERAL BUPEAV OF INVESTIGALION
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Dkt. 27-5 at 26 (PIs.” Mot. Summ. J., Ex. E). The primary difference between the FI¥PS cas

processing notes and the searchssiithat the notes contain “employgenerated notations . . .



[that] may contain the same information as . . . search slips but are often fatatailed.” Dkt.
21-3at 23(Hardy Decl.y 72). That is, while the search slips that correspond to a &k
request may contain crossferences to the relevant CRS files, the processing notes may explain
why a particular recordontained in those files could not be located, or why it could not be
provided to a requeste6ee id(Hardy Decl.f[{ 72-73).

Finally, case evaluation formarerecords that are “maintained in RIDS administrative
personnel files for purposes of tracking and evaluating the performaneglayees who
process FOIA and Privacy Act requesttd: at19 (Hardy Decl.y 66. The gaintiffs have
provided the following example of both sidesacfase evalu@in form, which, again, they

presumably obtained before the FBI adopted its current policy:
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Dkt. 276 at -2 (Pls.” Mot. Summ. J., Ex. F)The case evaluation forms contain some
information about the databases that the RIDS analyst tasked with processimpuap&OIA
request relied on in processingsée id.at 2, but the forms focus on the performance of the

analyst rather than the substance of the request.



C. Plaintiffs’ FOIA Requests

This action arises from the denials#veral different FOIA requests brought by several
different plaintiffs. For the sake dglarity, the Court sets out the administrativetémg of each
request, or set of requestgparately.

1. NSCs First Reques{No. 1156218-000)

Plaintiff National Security Counselors (“NSC”) isrxanprofit organization incorporated
in Virginia. Dkt. 1at 2(Compl. 5; see also Nat'5ec.Counselors/. CIA No. 14-5171, 2016
WL 191904 at *2-3 (D.C. Cir. Jan. 15, 2016). On October 26, 201%C submitted a FOIA
request to the FBI via exail seeking “all [FBI] records” regarding seven previous FOIA reguest
“that contain remarks, comments, notes, explanations, etc.[,] made by FBI pemonnel
contractors about the processing of these requebtd.”21-4at 3(Hardy Decl., Ex. A) NSC
specified that it was seeking

any analysts’ notes made during the processing of the requests, anydstanda

worksheets (including Work Process Unit Case Evaluation Forms) completed by

FBI personnel or contractors, any justifications for exemption invocations or other

supporting documentation provided to the Appeals Authority, and any

correspondence referencing the regeigatluding tasking orders, emaitsferral

memos, and coordination documentation.
Id. The FBI replied on December 6, 2010. Dkt. 24t-8(Hardy Decl., Ex. B).It indicatedthat

it had reviewed eight pages of records and released all eight, withholding sommatidoron

the basis of Exemptions 2, 6, and 7(@). The pages the FBI released were “printout[s] of the

2 The FBl initially treated NSC’s single request for documents as a single le@lest and
assigned it a single request number (No. 1156218-000). On remand, however, the FBI treated
the NSC'’s request as six separate requests, and assigned it six separate rageest each

derived from the prior FOIA requestgardingwhich NSC sought recordsSeeDkt. 21-4 at 32
(Hardy Decl., Ex. G). The distinction is not material to the resolution of NS&mx
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‘Notes’ field of the FBI processing database for each of the requests irogueSteed. at 12
(Hardy Decl., Ex. C).

NSC appealed the adequacy of the FBI's sealtthlt stated that it believed the FBI's
response had been incomplete, given that the documents released “did not eeflectgtete
histories of six of the requestsld. NSC specified that it “did not receiaay of the Work
Processing Unit's Case Evaluation Forms that are typically complaet&é®ié requests.”ld. at
13 (emphasis in original). The Justice Department’s Office of InformationyPGmIP”),
which adjudicates appeaisgardingFOIA requestsubmited toJusticeDepartment
components, “remand[ed] [NSC’s] request for a further search for records” on June 24i02011.
at 17 (Hardy Decl., Ex. E). On remand, the FBI released “the exact same recorisof the
sevencase files, this time withholdg information only on the basis of Exemption Bl. at 32
(Hardy Decl., Ex. G)see also idat 19-30 (Hardy Decl., Ex. F)The FBI did not release any
records for the seventh case file, and NSC does not challeng#uits fo do so in this action.

On November 4, 201NSC again appealed the adequacy of the FBI's seddcht 32
(Hardy Decl., Ex. G).NSC'’s executive director, Kel McClanahan, wrote:

| can point directly to the documents that are missing. When the [Records and

Management Divisionperforms a search, it fills out an “FBI RMD FOIPA

Search Slip,” and the person doing the search writes a memo back . ... However,

no such documents were released in this request, despite the fact that they would

be clearly responsive.
Id. On January 20, 2012, OIP again remanded the request for further réiesv41 (Hardy
Decl., Ex. I). But it simultaneously “affirm[ed], on modified grounds, the F&¢son.” Id.
Specifically, OIP wrote:

To the extent that you are seeking search slips assoeiéth the processing of

the abovereferenced requests, please be advised that this information is protected

from disclosure under the FOIA pursuant to [Exemption 7(E)]. This provision
concerns records or information compiled for law enforcement purguses

11



release of which would disclose techniques and procedures for law enforcement
investigations or prosecutions. Because any such records responsive to your
request would be categorically exempt from disclosure, the FBI propsepted
Exemption 7(E) and was not required to conduct a search for such records.

2. NSC’s Second Request (No. 1174832-000)

On October 5, 2011, while it was appealing the FBI's second production of records in its
first requestNSC submitted another FOIA request to the FBI. Dkt. 21-4 atldrdy Decl., EX.
J). NSCsought “all [FBI] records” relating to twelve previous FOIA requests “thatatont
remarks, comments, notes, explanations, etc.[,] made by FBI personnel ortomnahout the
processing of these request$d’ at 45. Specifically, NSC explained that it sought “[a]ny and
all” of the following documents: “analysts’ notes made during the processthg oéquests,”
“pages and fields from [the FBI]'s case tracking system,” “records pieigeto the searches
performed,” “worksheets (including Work Process Unit Case Evaluation Foomgleted by
FBI personnel or contractors,” and “correspondence referencing the requéstsléne of the
twelve previous FOIA requests had been submitted by NSC; each request had betedshipmi
someone else and had ultimategeh the subject ¢fOIA litigation. Seeld. at 58 (Hardy Decl.,
Ex. M).

The FBI replied on October 31, 201M. at 52 (Hardy Decl., Ex. L). teleased six
partially redacted pages, all documenting the FBI's processing of one ofdive previous
FOIA requests.d. at 53. The FBI indicated that the other eleven FOIA requests “pertain[ed] to
third parties” and therefore “c[ould Jnot be released absent express autboraaticonsent of
the thrd parties, proof that the subjects . . . [we]re deceased, or a clear demongtedtiba t
public interest in disclosure outweighs the personal privacy interest.The subject of thene

FOIA request for which the FBI did provide processing recosals deceasedd. The FBI

12



explained that disclosure of the records—absent consent, proof of death, or proof that disclosure
would be in the public interest—*would be in violation of the Privacy Atdl.” The FBI added
that the records “may also b[ejeampt from disclosure pursuant to” Exemptions 6 and 7(().

NSC appealedld. at56 (Hardy Decl., Ex. M). It argued that the Privacy Act did not
apply to a FOIA request, and that the requested records were not exempt undardaxém
because “[t]le information in these records is pighf available in the [FBI's declarations] in the
court cases which arose fronesle requests.ld. at 58. NSC'’s request, it explained, was simply
“a request for the raw material used in the crafting of those declesa Id. In responseQIP
“affirm[ed], on partly modified grounds, the FBI's action on [NSC’s] requelst.”at 62 (Hardy
Decl., Ex. O). It explained that the requested documents were properly withheldddrey
were exempt under Exemptions 6, 7(C), and 7(&).

3. Stein’s First Request (No. 1174507-000)

Plaintiff Jeff Stein is an “investigative reporter of long standing, speciglinitJ.S.
intelligence, defense, and foreign policy.” Dkt. 21-4 at 67 (Hardy Decl., EXR&)resented by
NSC, he submitted a FOIA request to the FBI on September 28, 2011, seeking “all information
pertaining to the searches conducted by the [FBI] which were used, refereneséddargon”
in the declarations submittéy the FBIin six FOIA actions’ Id. at66. The FBI replied on
October 4, 20111d. at 72 (Hardy Decl., Ex. Q). It released no records, relying on the same

groundit had cited in denyin§SC’ssimilar request fothird-partyrecords.Id. It stated that,

3 Rimmer v. HoldgrNo. 161106, 2011 WL 4431828 (M.D. Tenn. Sept. 22, 204ff)d, 700
F.3d 246 (6th Cir. 2012Negley v. FBI825 F. Supp. 2d 63 (D.D.C. 2014jf'd, No. 11-5296,
2012 WL 1155734 (D.C. Cir. Mar. 28, 201R®)arshall v. FB] 802 F. Supp. 2d 125 (D.D.C.
2011);Calle v. FB| No. 10-2362, 2011 WL 3820577 (N.D. Tex. Aug. 5, 20DByis v. FB|
770 F. Supp. 2d 93 (D.D.C. 201Hodge v. FB]| 764 F. Supp. 2d 134 (D.D.C. 2014jf'd, 703
F.3d 575 (D.C. Cir. 2013).
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because the original FOIA requekis which Stein had requested processing documents
“pertain[ed] to third parties,” they “c[ould Jnot be released absent expressiaatioor and
consent of the third parties, proof that the subjects . . . [we]re deceased, or a cteestidion
that thepublic interest in disclosure outweighs the personal privacy intereist.”

Steinappealed on October 6, 201Itl. at 76 (Hardy Decl., Ex. R). As it had in
adjudicating NSC'’s appedDIP “affirm[ed], on modified grounds, the FBI's actionld. at 80
(Hardy Decl., Ex. T). It explained that “[tjhe FBI properly withheld this infation in full
because it is protected from disclosure” under Exemption 1¢E).

4. Steiris SecondReques{No. 1182250-000)

On November 10, 2011, Stein (again represebyedSC) submitted aecond FOIA
request to the FBI. Dkt. 21-4 at 83 (Hardy Decl., Ex. H¢ requested “all information
pertaining to the searches conducted by the [FBI] which was used, referenediddarpon” in
the declarations submitted by the FBkwo additionaFOIA actions? Id. The FBI assigned
Stein two “request numbers,” one corresponding to each action for which Stein hatedeques
documents.Seed. at 88-89(Hardy Decl., Ex. V) On May 31, 2012, the FBI respondedHe
first of thetwo requestgNo. 1182250-000)Id. at 91 (Hardy Decl., Ex. W). It stated that it had
reviewed 194 pages documents and released 33 pagéh withholdings. Id. It justified its
withholdings on the basis of Exemptions 1, 6, 7(C), and 7A¢E)Becaise the cost of producing
the documents fell beneath the FBI's regulatory threshold for assessnthi=&BI provided

the documents at no codd. at 92.

4 McGehee v. U.S. Dep't of Justj@)0 F. Supp. 2d 220 (D.D.C. 201Rpsenfeld v. U.S. Dep't
of Justice No. 07-3240, 2010 WL 3448517 (N.D. Cal. Sept. 1, 2010).
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Stein appealed “all of the FBI's withholdingsld. at 98 (Hardy Decl., Ex. Y)On
September 2, 2012, OIP “affirm[ed] the FBI's action.” Dkt. 21-5 at 6 (Hardy Decl., Ex. CC). It
explained that the FBI's withholdings were appropriate because the infonmeds protected
from disclosure under Exemptions 1, 6, 7(C), and 7(&)at 6-7.

5. Steirs Third Reques{No. 1182251-000)

On March 27, 2012, the FBI respondedvimat it had treated dke second of Stein’s two
November 2011 requests (No. 1182251-000). Dkt. 21-5 at 11 (Hardy Decl., Ex. EE). It stated
that it had located 694 pages potdhtigesponsive to Stein’s requedtl. But it notified him
that he would be required to be a processing fee of either $59.40, for the cost of dupheating
records, or $20, for the cost of producing two CDs with the recdddsStein appealed. Dkt.
215 at13 (Hardy Decl., Ex. FF). He argued that the $20 estimate was driven sotbb by
FBI's “blanket policy of placing only 500 pages on a CD (since he is entitled toDhe€ of
charge).” Id. at 14. In response, OIP affirmed the FBI's actammcluding that the fee estimate
was reasonable in light of the circumstandes.at 20 (Hardy Decl., Ex. HH)The FBI
ultimately closed Stein’s request administratively on the basis of hisefab pay fees. Dkt. 21-
3at 17(Hardy Decl.y 61).

6. Truthout’'sReques{No. 1196979-000)

Plaintiff Truthout.org (“Truthout”) is “an online news publication that publishes news
and commentary.” Dkt. 21-5 at 22 (Hardy Decl., Ex. II). On January 24, 2012, Truthout’s
deputy managing editor, Jason Leopold, submitted a FOIA request on Truthout’s behbH fo
FBI FOIA analyst processing notes related to” an earlier FOIA request that iseibmitted.ld.
Specifically, Leopold requested “copies of all FBI records” related to theregatjuest “that

contain remarks, comments, notes, explanations, etc.[,] made by FBI personnelamtant
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Id. The FBI replied a August 17, 20121d. at 36 (Hardy Decl., Ex. KK). It stated that “[t]he
material [Truthout] requested [was] located in a file which is exeropt tlisclosure” pursuant
to Exemption 5.1d. FBI official David Hardy explained:
In applying this exemption, | have determined that the records responsive
to your request are predecisional records; that there is a pending ageniondecis
relevant to thesresponsive records; and that release of the information contained

in these responsive records could reasonably be expected to interfere with that
decision.

Truthout, now represented by NSC, appealddat 41 (Hardy Decl., Ex. LL)OIP
failed torespond to the appeal within the 20-day statutory deadline, 5 U.S.C. § 552(a)(6)(A)(ii),
and Truthout filed suit. On March 7, 2013, OIP closed Truthout’s appeal administratively on the
ground that it was now before this Court. Dkt. 21-5 at 45 (Hardy Decl., Ex. NN).

7. Shapirés Request

Plaintiff Ryan Noah Shapiro is a doctoral candidate at the Massachusettsd rosti
Technology who studies “the history, theory, and practice of the Freedom ehéatimn and
Privacy Acts.” Dkt. 215 at 5354 (Hardy cl., Ex. OO). On February 10, 2012, Shapiro
submitted a FOIA request to the FBI seeking “any and all records associtdtedewi
administrative case files foi71 separate FOIA requests that he had previously submitted to the
FBI. Id. at 4749. He notel that his request “specifically include[d], but [was] not limited to,
any and all search slips, administrative processing notes, and case evdbarais (even if the
case evaluation forms are located in the FOIA specialists’ personnef fildsat 47. The FBI
failed to respond within the 20-day statutory deadline, 5 U.S.C. § 552(a)(6)(A)(i), and Shapiro

filed this suit rather than appeal.
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The FBI replied on April 29, 2013d. at69 (Hardy Decl., ExQQ). It released no
records.ld. It explainedthat “[tlhe material [Shapiro] requested contain[ed] information
derived from one or more investigative file(s) and [was] being withheld purgidatemption
7(E). Id. It sent Shapiro a second letter on December 13, 2013, about the case evaluasion for
he had requestedd. at 72 (Hardy Decl., Ex. RR)The FBlexplained that it had located
“approximatelyl9 case evaluation forms” responsive to his request, but thas withholding
them in fullunder Exemptions 2 and &d. Because this suit wadready pending, Shapiro did
not appeal.

D. Procedural History

NSC, Stein, Truthout, and Shapiro originally brought suit in November 20di2allenge
the FBI'sresponses to these FOIA requests and several othee€omplaint (Dkt. 1) Shapiro
v. U.S.Dep’t of Justice969 F. Supp. 2d 18 (D.D.C. 2013) (No. 12-1883). As originally filed,
Plaintiffs’ action “involve[d] thirteen claims brought by four separate pfésnt. . regarding
twenty separate” requests under FOIA and the Privacy ®leapirqg No. 12-1883, slip op. at 1
(D.D.C. April 17, 2013) (Dkt. 28). Accordingly, on April 17, 2013, the Couainted the
Department of Justice’s motion to sever the claims, retaining one fully badkdfied and
ordering the remaining counts of the plaintifé®mplaint dismissed unless they were “refiled in
appropriate separate actionsd., slip op. at 7.

One week later, plaintiffs refiled five of the severed claims in a new complaneby
initiating this action.Dkt. 1. The Court issued an order dtreg the plaintiffs to showatise
why the first four counts of the complaint should not be severed or dismissed. Dke 8ase
wasthen reassigned to another judge, who discharged the order to show cause on September 19,

2013, concluding that “the tarest of judicial economy weigh[ed] against severan&hapiro v.
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Dep’t of JusticeNo. 13-555, 2013 WL 5287615, at *1 (D.D.C. Sept. 19, 2085pkecifically, the
Court explained, “the government does not contest that the FBI's search slip pwhpltdated
in each of Counts One through Four, and it appears that legal questions relatingltegaet
policy are likely to predominate over other issues in the cdde.The case was again
reassigned in November 2014.

The matter is now before the Court on the parties’ cross-motions for summaryejudgm
Dkts. 21, 28.

lIl. LEGAL STANDARD

FOIA cases are typically resolved on motions for summary judgment undieraFRule
of Civil Procedure 56 See, e.gBeltranena v. U.S. Dep’t of Sta@?21 F. Supp. 2d 167, 175
(D.D.C. 2011). To prevail on a summary judgment motion, the moving party must demonstrate
that there are no genuine issues of material fact and that he or she is entitliggntent as a
matter of law.Fed. R. Civ. P. 56(ajgelotex Corpyv. Catrett 477 U.S. 317, 325 (1986). Ina
FOIA action, the agency may meet its burden by submitting “relativelyle®&and non-
conclusory” affidavits or declarationSafeCard Servs., Inc. v. SE926 F.2d 1197, 1200 (D.C.
Cir. 1991) (quotation markand citation omitted)and an index of the information withheld,
Vaughn v. Rosed84 F.2d 820, 827-28 (D.C. Cir. 1978ymmers v. Dep’t of Justick40 F.3d
1077, 1080 (D.C. Cir. 1998). An agency “is entitled to summary judgment if no matersal fact
arein dispute and if it demonstrates ‘that each document that falls within the classteelque
either has been produced . . . or is wholly exempt from the [FOIA’s] section requisgime
Students Against Genocide v. U.S. Dep't of S£8& F.3d 828, 833 (D.C. Cir. 2001) (quoting
Goland v. CIA607 F.2d 339, 352 (D.C. Cir. 1978)). The Court reviews the agency’s decision

de novg and the agency bears the burden ofasaog its action.5 U.S.C.8 552(a)(4)(B).
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lll. DISCUSSION

Plaintiffs challengehe FBI's decision to withhold the processing records thaattiee
heartof thisaction—search slips, FDPS case processing notes, and case evaluatier&srms
inconsistent with FOIA’s “general philosophy of full agency disclosui2ep’t of Defensgs10
U.S. at 494. They argue that the FBI's withholdings cannot be sustained, eithetezeaczd
matter oron a casdy-case basisThe FBI defends its withholdings on multiple groundts
argues thaall search slips angrocessingqiotesgenerated in the pa25 years in response to
FOIA requests directed at investigative fitge protectedrom disclosure under Exemption J(E
and that the case evaluation forms areyeneral, protected under Exemptions 2 and 6. The FBI
also argues that it properly withidelecords from NSC and Stein because their requests were for
information about third parties and that it properly withheld records from Truthout leétsaus
request implicated an ongoing investigation. It finally argues that, considelreiually, each
of the withholdings in the records it provided in response to Stein’s second requestified; jus
that its searches in response to NSC's first redoesécordsand Stein’s second request were
adequate; and that it propedgniedStein’s third request on the basis of his failure to pay fees.

The Courffirst considers théwo categoricapoliciesthatthe FBIconcedes ihas adopted
in responding to FOIA requests for case processing nddesre withholding of search slips and
FDPScase processing tes under Exemption 7(Egnd(2) the withholding of case evaluation
forms under Exemptions 2 and 6. The Court then considers the remaining issues Ipjaintiff-

plaintiff and requesby-request
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A. Categorical Policies

The plaintiffschallenge the Bl's policiesof categoricallywithholding documents
associated with its processing of FOIA requésTdhe FBI concedes that it has adopted such
policies:it has adopted a policy 6dleny[ing] access to processing records related to
FOIA/Privacy Act requests related to criminal investigative, national security,
counterintelligence, or foreign intelligence information pursuant to Exemptior T¢kt. 21-3
at 25(Hardy Decl.f 75; and a policy of denying access to case evaluation forms pursuant to
Exenptions 2 and 6, Dkt. 31 at 14. It relied on these categorical policies in withholding
documentgrom NSC, Stein, and Shapir&@eeDkt. 21-4 at 41 (Hardy Decl., Ex. l)d. at 62
(Hardy Decl., Ex. Q) id. at 80 (Hardy Decl., Ex. T); Dkt. 21-5 at 69 (Hafdgd., Ex. QQ);id.
at 72 (Hardy Decl., Ex. RR). Althoughe FBIdid not deny Truthout’s request on either of
these bases, it now justifies its denial of Truthout's request in part on the bhsSicdt of

these policies SeeDkt. 21-3at 23-25(Hardy Decl. 72-75).°

® The plaintiffs initially charged the FBI with issuing aalled “no number, no list” response:
that is, a response that “acknowledges the existence of documents responsivegioette lut
neither numbers nor identifies them by title or descriptiddeiv York Times Co. v. U.S. Dep't of
Justice 756 F.3d 100, 105 (2d Cir. 2014ge alsdNat’| Sec. Counselors v. C]898 F. Supp. 2d
233, 284 (D.D.C. 2012). Before this Court, the FBI has “clarif[ied]” the number of recotds tha
it withheld. SeeDkt. 31 at 13—-14; Dkt. 31-4t 11(Second Hardy Decf] 25).

6 The agency bears the burden of identifying “the specific statutory exemglimshupon” in
withholding records and must “demonstrate that the exemption applies to the docaments i
qguestion.” Jordan v. U.SDep't of Justice591 F.2d 753, 779 (D.C. Cir. 1978) (en banc).
Although the FBI did not rely on its categorical policies in denying Truthoedisast at the
administrative level, the D.C. Circuit has long implied that an agency may invaB&da F
exemption for the first time before the district cewltut not“for the first time in the appellate
court.” Id.; see alsdVlaydak v. Dep’t of Justic18 F.3d 760, 764 (D.C. Cir. 2000) (explaining
that an agencyrfiust assert all exemptions at the same time, in the original district court
proceedings”). In any event, because this Court concludes that the FOIA exentipdt the

FBI raised for the first the here in responding to Truthout’s request do not support the FBI's
withholdings,see infrapp. 21-32the FBI's failure to assert these exemptions at the
administrative level is inconsequential.

20



The Court addresses eadfithese policies turn.

1. Withholding of Search Slips and Processing Notes

Plaintiffs contendhat the FBI hasinlawfully withheld both search slipgnd FDPS case
processing notes on the basis of Exemption 7Epmption7(E) permits an agency to withhold
“records or information compiled for law enforcement purposes” if the productiontof suc
records Would disclose techniques and procedures for law enforcement investigations or
prosecutions, or would disclose guidelines for law enforcement investigations aruypicse if
such disclosure could reasonably be expected to risk circumvention of theSaeb U.S.C.
8552(b)(7)(E). Agencies tnust meet the threshold requirements of Exemptionptirariy
the requirement that the records were “compiled for law enforcement purpdsesore they
may withhold requested documents on the basis of any of its subarédt’v. Webster673
F.2d 408, 416 (D.C. Cir. 1982%e¢e also Pub. Employees for Envéspnsibility v. U.S.
Section, Int'l Boundary & Water Comm’n, U.Mexico(*PEER), 740 F.3d 195, 202 (D.C. Cir.
2014).

The FBI characterizes its nondisclosure policy as arising under Exentk), but the
basis for the policy isomewhamore complex.As the Hardy Declaration explains, the search
slips and processing notes sought by the plaintiffs and other requesterst‘spetafic, detailed
information about the existence, extent, and nature of the FBI's interest in an individkal
21-3at 3 (Hardy Decl.{ 73. The search slips and notes, the FBI explains, may refer to files on
individuals that would be exempt from withholding under a specific FOIA exemptionhanioh t
fact were withheld from the original requestét. (Hardy Decl. § 72 But, more importantly,
they may also contain references to files thaeactudableunder FOlA—that is, files whose

very existence the FBI is permitted to demg. (Hardy Decl. § 73)see5 U.S.C. § 552(c).
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Indeed, the FBI points out, the seardphsmay contain references to files thegre excluded
from its response to the original requester—that is, files that the FBI tolddghester did not
exist. Requests for search slips thereforetpetFBI in a difficult position The FBI cannot
plausbly deny that the search slip existbecause search slips are created as a matter of course
in responding to FOIA requests—buargues that ialso cannot release the search slip, as the
search slip would reveal the existence of the file that the Fdthe requester did not exist.
And, for similar reasons, the FBI canmelease a redacted versidrtloe search slipeven if the
redaction would tell the requester nothing about the underlyingtféde;Bl argueghe exstence
of the redaction woulttip off” the requester thabmefile existed contradicting the FBI’s prior
assertion that no responsive records existékkewise the FBlargues that itannot withhold the
entire search slipnder one of the exemptiorecause¢hewithholding itselfwould ‘tip off’ the
requesterhtat the search slip must refer to a file that he or she had previously been told did not
exist

The FBI highlights the dilemma it faces with the following hypothetical. “[A]sstirae
a requester sought processing records for 50 different FOIA requests, 49 of eviiaihed no
excludable information but one of which reflected an on-going investigation subjectusier
under 5 U.S.C. § 552(c)(1).” Dkt. 21-3 at@%ardy Decl. § 74). “If the FBI released the
administative processing records for the 49 requests but denied access to (or issued a ‘no
records’ response) in response to the remaining request, this could signal g#reexasd use of
an exclusion by the FBI.1d. Accordingly, the FBI explaingnyrespomse that it might make to
a request for a search slip that documents the existence of excluded files Wouldtajects
to circumvent the law by placing them on notice that they are the subject of@angyng

investigation about which they were previously unaware; by confirming or corngangrthe
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informant status of individuals; or by alerting of the existence of classifuegtigations related
to the subject. Id. The FBI argues that the only option available to it is to withhold all search
slipsandprocessing notebat ithas createth responding to FOIA requests for investigative
files in the last 25 yeardd. (Hardy Decl. § 75 see alsdkt. 31-1at 9(Second Hardy Decl.

1 20.

The Court does not doubt that the problem the FBI describes is a serious one. Congress
specifically authorized law enforcement agencies to treat certain records asbject tahe
requirements of” FOIA. 5 U.S.C. 8 552(¢)({3) Responding to requests for search slips and
processing notemightunderminghe FBIs ability to exercise that authority ®nabling
sophisticated requesters to infer the existence of those records. The quéststhbeCourt,
however, is not the existence or the gravity of the problem facing the FBI, binewties
solution the FBI has adopted is consistent with FOIA. Although the question is alddfie,
the Court concludes that the FBI's proposed reading of the statute cannot be squritedeanxit
or the governing precedent

First, although the FBI argues that its polisynecessary to proteits ability to exercise
the FOIA exclusions, it does notaintain thathe exclusions themselves autheriis policy of
withholding processing records. Dkt. 31 at 20. Nor could it. The first exclusion applies only to
records subject to Exemption 7(A), records “compiled for law enforcement purposes,” the
disclosure of which “could reasonably be expected to interfere with enfantcenoeeedings,” 5
U.S.C. 8 552(b)(7)(A)), and it applies only in a criminal investigation érghs reason to
believethat (i) the subject of the investigation or proceeding is not aware of its pendaddy)
disclosure of the existence of the records could reasonably be expected teeintithfe

enforcement proceedingsd. 8 552(c)(1). The second exclusion applies only to “informant
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records maintained by a criminal law enforcement agency under an informamegsan personal
identifier,” and only unless and until “the informant’s status as an informant has been officially
confirmed.” Id. 8 552(c)(2). The final exclusion applies only to classified FBI records
“pertaining to foreign intelligence or counterintelligence, or internationakrtem” and it
applies only “as long as the existence of the records remains classified irdarinét.
8 552(c)(3). These narrowlylefined exclusions relate to sensitimatters oflaw enforcement
and national security. heyhave nothing to do with the dag-dayadministration of FOIA
itself.

To be sureaparticular search slip mightn arare ocasion,replicate excludable records
and thus alstall within one of the FOIA exclusions, in full or in pa@f. Abramson456 U.S.
at &5 (construing Exemption 7 “to protect that part of an otherwiseesmenipt compilation
which essentially reproducenaiis substantially the equivalent of all or part of an earlier record
made for law enforcement usgsBut the overwhelming majoritgf FBI processing documents
are not excludable under argasonableonstruction of Section 552(c).sAhe FBI
acknowledjes, the Section 552(exclusions are rarely applicable in principle and are even more
rarely applied in practiceln the words of thdustice Department@®wvn guide to FOIA, the
exclusions are “a novel mechanism for protecting certain especially sensitigafaneement
matters,” andare employed only in “exceptional circumstances.” U.S. Dep’t of JuSiigde to
the Freedom of Information Act: Exclusiobglast updated Mar. 5, 2014),
http://1.usa.gov/1S9kIZFIn the most recent fiscal year, the tlees Department invoked an
exclusion only 145 times—or in 0.23% of the over 60,000 requests that it proc8ssedS.

Dep't of Justice2015 Chief FOIA Officer Repo6—28 (Mar. 2015), http://1.usa.gov/1JoJunf.

24



The FBI'ssweepingoolicy of withholdingall search slips for investigative records a resuljt
cannot be justified based on the plain termSextion552(c).

Second, although the FBharacterizes its policy as arising under Exempt{&) vather
than directly under Section 552(c), that exemption does not authorize the policy either. As a
threshold matter, Exemption @rmcbe invoked only to withhold “records or information compiled
for law enforcement purposes.” 5 U.S.C. 8§ 552(hX&¢ also PEER/40 F.3d at 202The
search slips are ntitemselvesrecords . . . compiled for law enforcement purposes”; they are
records compiled for the purpose of responding to FOIA requBstDkt. 21-3at 23(Hardy
Decl. § 72 (explaining that search slips and FDPS case notes “are emjgleyemted otations
located within the FBI's processing system used to document the action taken dR@EY
Act requests received by the FBI”). The FBI acknowledges as much, arguintpatriltshe
underlying FBI CRS records” that are referenced and recompiled in the skjpschere
“compiled for a law enforement purpose.’ld. at 2122 (Hardy Declf 70. But the FBI is not
seeking to withholgpecificlaw enforcemeninformation compiled in the search slips on the
basis of Exemption 7(E} is seeking to withholdll of the search slipm theirentiretyon the
basis of Exemption 7(E).

Under weltestablished law, “an agency cannot justify withholding an entire document
simply by showing that it contains some exempt matei&iblt-Nielsen Transp. Group Ltd. v.
United States534 F.3d 728, 734 (D.C. Cir. 2008) (quotMgad Data Ctr., Inc. v. U.S. Dep'’t of
Air Force, 566 F.2d 242, 260 (D.C. Cir. 1977)), and the FBI does not claim that it would be
impossible or unreasonable to segregatdativeenforcemeninformation that would bsubject
to Exemption 7 from any remaining materefl Vaughn 484 F.2d at 825 [T]he agency may

not sweep a document under a general allegation of exemption . . . .”). Moreover, enem if—
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case in which the FBI denied thasponsive records existedhe existence of a search slip
might constitute theubstantial “equivalent” of a record compiled for law enforcement purposes,
seeAbramson456 U.S. at 628hat would at most bring that particular search slip within the
ambit d Exemption 7. In the absence of a showtimgtall of the withheld search slips their
entiretyconstitute records “complied for law enforcement purptsbe FBI's categorical
reliance on Egmption 7 fails at the threshold.

Evenif the FBI could demonstrate that it would be unreasonable to require it to segregate
the material that would fall within the scope of Exemption 7 from the material that wduitl no
is doubtful that the harm produced by disclosure of the search slips would sound in Exemption
7(E). Documents can be withheld under Exemption 7(E) only where their production “would
disclose techniques and procedures for law enforcement investigations or peasgoutwould
disclose guidelines for law enforcement investigations or prosecutions if setdsdre could
reasonably be expected to risk circumvention of the law.” 5 U.S.C. § 552(b)(7)(E). Butithe FB
does not point to any “technique,” “procedure,” or “guideline” that disclosure aetreh slips
might illuminate. See Allard K. Lowenstein Int'l| Human Rights ProjedDilS 626 F.3d 678,
682 (2d Cir. 2010) (“The term ‘guidelines’ . . . generally refers in the context offihan 7(E)
to resource allocation” whereas “[t]he phrase ‘techniques and procedureskers todiow law
enforcement officials go about investigating a crimes&e also Blackwell v.Bi, 646 F.3d 37,
42 (D.C. Cir. 2011) (upholding FBI's invocation of Exemption 7(E) to withhold “details about
procedures used during the forensic examination of a computer” on the ground that these we
“undoubtedly ‘techniques’ or ‘procedures’ used for ‘law enforcement investigédjioNsayer
Brown LLP v. IRS562 F.3d 1190, 1193 (D.C. Cir. 2009) (upholding use of Exemption 7(E) to

withhold IRS settlement guidelines on thewrd thatdisclosure “could encourage decisions to

26



violate the law or evade punishment”). The FBI argues that disclosure ofthh skps could
revealits use of Section 552(c) exclusions in individual cadgst the FBI's exercise of its
statutory authority to exclude documents from FOIA’s reach is not the kind of “technique
“procedure” to which Exemption 7(E) refers. The legislative history of Exem@(E) makes
clear that it was intended to authorize agencies to withhold only techniques and E®cedu
“already wellknown to the public.”"SeeH.R. Rep. 93-1380 at 12 (1975ge alsdMalloy v. U.S.
Dep't of Justice457 F. Supp. 543, 545 (D.D.C. 1978). That is, the purpose of Exemption 7(E)
is to prevent the public fromearningaboutthe existencef confidentiallaw enforcement
techniques, not to prevent it frdearningaboutthe useof alreadydisclosedaw enforcement
techniques.lt is thusimplausiblethat thedisclosure of the FBI's use of Section 552(c)
exclusions—althougn some istanceharmful—would beharmful in a way thatvould bring
the search slips within Exemption 7(E)’s grant of authority.

The real questiorthereforg is not whetherecordscreated in processirfgOIA requests
for documentgontained in investigative figeare protectedategoricallyby Section 552(c) or
Exemption TE), but whether the Court should recogrégadicial gloss on FOIAas the courts
did when they first recognized the now-establisBéamardoctrine. SeeDkt. 21-1 at 13.The
Glomardoctrine, whichpermitsan agencyvhere appropriat® “refus[d to confirm or deny its
possession of responsive documentsiginated under circumstances similathose present
here, where “merely acknowledging the existence of responsive recordsitgeliltause harm
cognizable undda] FOIA exceptionor exclusion.People for the Ethical Treatment of
Animals v. NIH“PETA), 745 F.3d 535, 540 (D.C. Cir. 2014) (quotiwyplf v. CIA 473 F.3d
370, 374 (D.C. Cir. 2007)¥eePhillippi v. CIA, 546 F.2d 1009, 1011-12 (D.C. Cir. 197&)s

with the FBI's searcislip policy, moreover, th&lomardoctrine is not “described in the statute
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or its legislative historyNathan Freed Wessler, Notf/Ve] Can Neither Confirm Nor Deny

The Existence or Nonexistence eCBrds Responsive to Your Request’: Reforming the Glomar
Response Under FOJA5 N.Y.U. L. Rev. 1381, 1388 (2010nsteadit is “a judicial construct

... that flows from” the purpose of the FOIA exemptions “rather thein express language.
ACLU v. CIA 710 F.3d 422, 431 (D.C. Cir. 2013pespite these similarities with tiidomar
doctrine, however, the Court concludkatthe FBI'spresentpolicy goes well beyond what the
courts have previously permitted and that it cannot be sustained orsihefiiae textof FOIA

or existing precedent.

Although FOIA does not expressly authorize the usa@Glomarresponse, the doctrine
is not without statutory mooring#\s theD.C. Circuit observed in the case that gave rise to the
Glomardoctrine, requiring an agency to confirmtodeny the existence of records subject to a
FOIA exemptiorncan, at times, be the equivalent of requiring that the agency confirm othdeny
underlying factghatare themselves protected thne exemption Phillippi, 546 F.21 at1011-12.
For instance, because individuals havesaistantidlprivacy interest . . ‘in ensuring that their
relationship tdlaw enforcementjnvestigations remains secietPETA 745 F.3d at 541
(quotingRoth v. Dep’t of Justice42 F.3d 1161, 1174 (D.C. Cir. 2011)), a law enforcement
agency may refuse to confirm ordeny the existence of law enforcement records regarding an
individual on the ground th#lhe fact of the records’ existence is itself protected BQIA
exemption In other words, if the agency can withthaccesgo responsive records under FOIA,
it stands to reasdhatit should also be able to refuse to confirm or deny the existence of records
when it is necessary to protect precisely the same informafiois is true eveif the recordsio
not exist; the important question is whether the fact of the records’ existetisenitain a

FOIA exemption.” Wolf, 473 F.3d at 37%4ee alsd?’ETA 745 F.3d at 54@Roth 642 F.3dat
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1178. This principle operates as an important limitation on the use Gfdhearresponsetiis
proper for an agency to refuse to confirm or deny the existence of recxydd the particular
FOIA exemption at issue would itself preclude the acknowledgement of such docunid?i(S.”
v. NSA678 F.3d 926, 931 (D.C. Cir. 2012).

In none ofthe Glomar cases, however, has the D.C. Cirgatmitted an agency to
withhold—or to decline to confirm or to deny the existence of—any record or informiaibis t
notitself protected by a FOIA exemption or exaon. When th&lomardoctrine is properly
invoked, one of two things holds trugther a protected record exists or no record exisither
way, the requester is not denied access taapyotectedecords. Indeed, to the Court’s
knowledge, the dddne hasnever been used to preclude the production or disclosure
concededlyunprotectedecords, even when such a respangght have been usd to guard
records or informatiothatwereprotected To do so would violate tretatutory command that
FOIA “does not authorize withholding of information or limit the availability obres to the
public, except as specifically stated in” the Act. 5 U.S.C. 8§ 55Xdg alsdrose 425 U.S. at
361 (“[Dlisclosure, not secrecy, is the dominant objectivimefAct.”); Mink, 410 U.S. at 79;
Vaughn 484 F.2d at 823.

It is true that in related contexts courts have permitted agencies to withhold dacument
that consideresgeparatelymight notbe sufficiently sensitive tpermit an agency to invoke
Exemptions 1 or 7(A), but would meet that threshold when considered together with other
documents or informationSee, e.g Ctr. for Nat'l Sec. Studies v. U.S. Dep’t of Justice
(“CNSS), 331 F.3d 918, 928-29 (D.C. Cir. 2008pbotts v. Nuclear Regulatory Comm7#66
F.2d 604, 608 (D.C. Cir. 1985). But these cases are different in kind from the present one.

these case#he central question was whether the agency could analyappheability of FOIA
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exemptions (and specifically, the consequences of disclosure) in light of othablaver
potentially available records or informatiaather than on a documelny-document basisSee
CNS$ 331 F.3d at 924, 926€fecting the district coug conclusion that Exemption 7(A)
“requires an individualized assessmehtlisclosure”). In permitting agencies to employ a
“mosaic” analysis when considering the consequences of disclosure, howeveg tk&ruit
did not authorize agencies to withhold documents that are not protected by FORApIyt si
made clear thahe question whether certain documaresprotected by FOIA need not be
assessed on a documdytdocument basis—at least when the operative question is what
consequences will flow from disclosure. Here, by contrast, the FBI is not argatrajltof the
search slips are exempt or excludable under FOIA when considdiglat of other records or
information indeed, it concedes that the vast majority of them are not protected at allBIThe F
is not making a “mosaic” claim, nor could ilt is only arging that by withholding all search
slips, even thoseot protected by FOIA, it can amass a haystack in which toth&esearch slips
thatare protected

TheFBI thus asks the Court to recognize a new doctrine—akin tGlttmaarand mosaic
doctrines, but far more expansive in scoglatwould permit it to withhold an entire category
of otherwiseunprotected records in order to further the purpose of the FOIA exclugions.
practice this would mean withholding hundreds of unprotegtextessingecords forevery
document that might permit a sophisticated FOIA requester to infer theneristeprotected
information Although theGlomardoctrine may constitute a gloss on FOIA’s text, it does not
lead to results fundamentally at odds with the statute. The FBI's present policyltlees
statuterequiresthe production of records unless one of the exemptions or exclusions shields the

particular records at issu&eeMilner, 562 U.Sat565. These statutory exemptions and
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exclusions are “explicitly made exdive.” Mink, 410 U.S. at 79. But the FBI's present policy
would permit it to deny access tdaagenumber of records thate neither exempt nor excluded.
For this reasorthe policy—unlike theGlomarand mosaic doctrineseannot be reconciled with
thestatute

The only remaining question is whether the pofoplsembodied in the exclusions—
which the FBI contends can be promoted dnfycategorically denying access to all processing
records created in the last 25 yeapovides asufficient basis t@vercome these textual and
precedential hurdles. It is true that soop@ions applying th&lomardoctrine have stated in
sweeping terms that an agency “may refuse to confirm or deny the existeacerds where to
answer the FOIA inquiry wodlcause harm cognizable under@}IA exception.” Gardek v.
CIA, 689 F.2d 1100, 1103 (D.C. Cir. 1982¢e alsd®’ETA 745 F.3d at 540/olf, 473 F.3d at
374. But, as explained above, in none of these cases was the agency attempting to withhold
records that wereot exempt or excluded by FOIA in order avoid “harm cognizable urjfler a
FOIA exception.” Gardels 689 F.2d at 1103ln each of these cases, the agency was permitted
to withhold the fact of the records’ existence (or+earstence) only because theasts (if they
existed) would have been exempt under FOIA. The possible presence of “harpaloiegn
under § FOIA exception” does not, standing alone, permit the Court to extend FOIA to
documents that do not fall within an exemptarexclusion

Recent Supreme Court precedegimphasizes this point asdunsels against permitting
evensubstantial policy considerations to trump the plain language of FOIRilner v.
Department of the Nay$62 U.S. 562a FOIA requester sought data from the Departroéthe
Navy relating to the safe storage of explosiaed, among other things, the effects of

hypothetical explosions. Invoking Exemption 2, the Navy declined to provide the requested
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data, “stating that disclosure would threaten the security of the base and smgoundi
community.” Id. at568. The D.C. Circuit had previously interpreted Exemption 2, which
applies to records “related solely to the internal personnel rules and @saxftan agency,” 5
U.S.C. 8§ 552(b)(2), to apply to records dealing with “pay, pensions, vacations, hours of work,
lunch hours, parking” and the like (“Low 2”) and also to “predominantly internal” dsdiwe
disclosure ofvhich might “significantly risk[]Jcircumvention of agency regulations or statutes”
(“High 2™). Crooker v. Bureau of Alcohol, Tobacco & Firear830 F.2d 1051, 1056-57, 1074
(D.C. Cir. 1981)en banc) TheMilner Court, however, rejected the availabilifthe “High 2”
exemption, concluding théthe plain meaning” of the exemption’s texiquireda narower
reading.562 U.S. at 580In reaching this conclusion, the Court acknowledged the “strength” of
the policy considerations behind tNavys reading of Exemption 2, and the strong interest in
protecting the data at issukel. But the Court nonethe$s concluded thateé government’s
interpretation could not be sustainet; see alsad. at 581 (“All we hold today is that Congress
has not enacted the FOIA exemptthe government desires.”), and that, to the exkteibther
exemptions did not c@r records whose releaseould threaten the Nation’s vital interests, the
Government may of course seek relief from Congredsat 581.

The same is true here. There mayxbmpellingreasos to authorize the FBI to withhold
search slipandsimilar processingecords. But FOIA itself does not do so, andRBé& cannot
act on the basis @n exemptioror exclusiorthatCongress has not provided. Accordingly, the
FBI's motion for summary judgment with respect to the withholding of searchasigfsSDPS
processing notes BENIED, and the plaintiffs’ motion iISRANTED. The Court will set a
status conferende address the timing and substance of esde©implementing this decision, as

well as the appropriate remedy.
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2. Withholding of Case Evaluation Forms

The plaintiffs also challenge the FBI’s policy of withholding case evaludbrms under
Exemptions 2 and 6. hE FBI uses case evaluation forms to track and evaluate the performance
of RIDS analysts who process FOIA and Privacy Act requests. The formancogitis that
describe the request itself (e.g., “Routine,” “Medium,” or “Complex8geDkt. 27-6 at 1 (PIs.’
Mot. Summ. J., Ex. F). They contain fields that describe the analyst's penfor{eag.,
“Unacceptable,” “Satifactory,” or “Error Free”).ld. And they contain a ‘correction list,” which
includes specific errors made by the analyst in responding to the requesEgled to
recognize fee waiver.”)See idat 2. The FBI argues that the case evaluation fammgxempt
from disclosure under Exemptions 2 and 6. Specifically, it argues that the dmelysts can
be withheld under Exemption 6, which shields private personnel informatidrthe remainder
of the forms carbe withheld under Exemption 2, which shields information related solely to an
agency'’s “pesonnel rules and practices.”

The plaintiffs concede that the analysts’ names can be withheld under Exemptiort 6. Tha
exemption protects information about individuals held in “personnel and medisaliien its
disclosure “would constitute a clearly unwarranted invasion of personal privacy.3.6.U
8 552(b)(6). It is well established within this circuit that Exemption 6 protectsatines of
agency employees on evaluation forms, as well as ary mlormation that would identify
individual employeesSee Ripskis v. HUDY46 F.2d 1, 4 (D.C. Cir. 1984) (per curiam) (finding
“Exemption 6 applicable to the names and other identifying information on HUD’s yeaplo
evaluation forms”)see also Fed. lsor Relations Auth. v. U.S. Dep’t of Commer@g2 F.2d
1055, 1060 (D.C. Cir. 1992) (“As Ripskis . . . we do not believe that the public interest served

by release of identifying information overcomes the substantial invasion ofytivat would
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resut.”). The Court therefore has no difficulty concluding that the FBI appropyieeéed on
Exemption 6 in withholding the names of individual analysts on the case evaluation forms.
Whether the FBI can rely on Exemption 2 to withhold the remainder of the evaluation
forms is a closer question. Exemption 2 shields from disclosure material “retd¢ddto the
internal personnel rules and practices of an agency.” 5 U.S.C. § 552hi)(@,, 562 U.S. at
564. The interpretive history of Exemption 2 && & model of clarity See Elliott v. U.S. Dep’t
of Agriculture 596 F.3d 842, 845 (D.C. Cir. 2010) (“The courts have devoted thousands of pages
of the Federal Reporter to the explication of these twelve words . . . .”). The confusiennstem
large parfrom the “seemingly contradictory interpretations of the exemption exprestee
House and Senate Reports” that accompanied FQIAsee also Milner562 U.S. at 573-74.
The Senate report construegemption 2 to cover material that courts latesatided as “Low
2,” explaining that the phrase “rules and practices of an agency” referreatiprita “rules as to
personnel’s use of parking facilities or regulation of lunch hours, statementsayf g®lio sick
leave, and the like.” S. Rep. No. 89-813, at 8 (1965). The House report, in contrast, interpreted
the exemption texcludematerial about “employee relations and working conditions and routine
administrative procedures,” but to include more substantive documents, suclpastjoy
rules, guidelines, and manuals of procedure for Government investigators or egarhirier
Rep. 89-1497, at 10 (1966 aterial later known as “High 2.”
The conflict between these interpretations of Exemption 2 persisted for fouededad
the Supreme Court’s first extended discussion of the exemptiDepartment of Air Force v.
Rose 425 U.S. 352, the Court embraceldat lower courts had labelédow 2,” citing the
Senate report with approval and stating that “the general thrust of theteotefa@s] sinply to

relieve agencies of the burden of assembling and maintaining for public inspeattenim
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which the public could not reasonably be expected to have an intdiesat’369-370. IiRose
the Court considered whether the U.S. Air Force Academy could withhold sumuofaries
disciplinary proceedings on the basis of Exemption 2. The Court rejected themtsade
argument that the summaries were exefmgrh disclosure, explaining that because they shed
light on the operation of the Academy’s discipiyaystem, a matter of “significant public
interest,” they did not “concern only routine matters,” as was required to invoke thptee
Id. Quoting the Second Circuit's decision below with approval, the Court explained that the
public interest in theummaries “differentiate[s] [them] from matters of daily routine like
working hours, which, in the words of Exemption Two, do relael¢ly to the internal
personnel rules and practices of an agencld:"at 369 (quotindgRose v. Dep’t of Air Forgel95
F.2d 261, 265 (2d Cir. 1974) (emphasis in original)). Understanding “High 2" to apply, if at all,
only when “necessary to prevent the circumvention of agency regulations,” thed€climed to
“consider. . . the applicability of Exemption 2 in sudhcamstances,” sincRosewas not “a
case where knowledge of administrative procedures might help outsidexutov@nt
regulations or standardslt. at 364 (internal quotation marks omitted).

Whether Exemption 2 extended“tdigh 2” documents remaed uncertain until 2011.
In 1981, the D.C. Circuit held that Exemption 2 did extend to such docurseat€rooker670
F.2d at 1074¢verruled by Milner562 U.S. 562, and over the ensuing decades many other
circuits (and federal agencies) adopted the. [@ircuit’s interpretation of Exemption 2—
namely, that it was “actually two exemptions wrapped in oBkigtt, 596 F.3d at 847. The
Supreme Court’s 2011 decisionhfiner finally resolved the tension between the two legislative
reports. It explained that courts had paid insufficatention to the text of the exemption,

which plainly limited an agency’s authority to withhold documents under FOIA to iadater

35



related to itSpersonnel rules and practicéshatis, “its rules and practices dealing with
employeerelations or human resourcedMilner, 562 U.S. at 570. Such an interpretation, the
Court explained, “makes clear that Low 2 is all of 2 (and that High 2 is not 2 atldllat 571.

As the Court acknowledgeMiilner “upset[] three decades of agency practicgee idat
580. AfterMilner, it is clear that only material “related solely to the internal personnel rudes an
practices of an agency” can be withheld under Exemption 2. 5 U.S.C. 8§ 552(b)(2). What is less
clear afteMilner is exactly whamaterial qualifies.Milner focused on the word “personnel.”
See Milner562 U.S. at 569 (“The key word in that dozethhe-one that most clearly marks the
provision’s boundaries—is ‘personnel.””). The Court observed in a footnote that recortds mus
also “relate solely—meaning, as usual, ‘exclusively or onlyRdndom House Dictionard/354
(1966)]—to the agency'’s ‘personnel rules and practices™ to be withihelét 570 n.4. But it
did not flesh out what those statutory requirements might mean, watshearlier decision in
Rosemight illuminate them.

The present dispute turns in large part on the relationship bemMiber andRose The
plaintiffs argue that the case evaluation forms are essentially analogbessummaries found
in Roseto lie outside of Exemption 2. h€ plaintiffs argue that thevaluation formdluminate
the ways in which the FBI responds to FOIA requests (and evaluates the eftbesnafividwal
analysts who do so) and thus are documentsighificant public interest like the summaries
in Rose See Rosel25 U.S. at 369. Accordingly, the plaintiffs suggest, the evaluation forms fall
outside Exemption 2 as a categorical matter, because RndeExemption 2 only applies to
documents “in which the public could not readalgde expected to have an interedd’ at
369-370. The FBI, in turn, latches onto languagddilner that it claims shows the forms fall

neatly within the ambit of Exemption Z'he forms, it argues, relate to “such matters as hiring
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and firing, work rules and discipline, compensation and benefitdrier, 562 U.S. at 570. The
forms relate “solely” to personnel matters, the FBI also suggests, belcausetheir “sole” use
within the agency.SeeDkt. 31-1at 6(Second Hardy Decf] 10).

The problen for the FBI is thathe Supreme Court’s holding Roseremains binding on
the Court, and that holding dictates the result in this d@sses holding is that “Exemption 2 is
not applicable to matters subject to . . . a genuine and significant pibliest.” See425 U.S.
at 369. Milner does nothing to overrule or undermine that holding. Indeedfither Court
implied that its decision was entirely consistent idtise See562 U.S. at 570 (citing with
approvalRosés description of a “personnel file”)lt is true thaMilner gives greater weight to
the statutory text and less weight to the legislative historyRumsedid. Thus, wher&ose
relied in large part on the Senate Report to give meaning to Exempsieed25 U.S. at 366—

67, Milner focused on the meaning of statutory term “personnel” and observed that “[ljegislat
history . . . is meant to clear up ambiguity, not creats@g562 U.S. at 574. But any effort to
rely on this difference in approach faces two insurmountable hurdles.

First, and most importantly, unless overruled by the Supreme Court or by Congress, the
Supreme Court’s holding iRosecontinues to bind this Court. That holding, moreover, includes
the “genuine and significant public interest” test, which led directly to thetS disposition of
the case. The modest difference in judicial approaches takenRoseandMilner decisions
does not come close to undermining Reseholding, and, even if itihted atsome future
modification of theRoserule, it would not be the role of this Court to anticipate a possitile
in Supreme Court precederfiee Rodriguez de Quijas v. Shearson/American Express49c

U.S. 477, 484-5 (1989). The test articulateBasethus remains the law, and it excludes
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“matters [that are] subject to . . . a genuine and significant pubdiestt from the reach of
Exemption 2. 425 U.S. at 369.

Second, any suggestion thiRaseadopted an atextual construction of Exemptiona2—
construction of Exemption 2 that might not surviMgner—overstates the case. It is true that
Milner focused on whéer the records considered in that case related to “personnel” matters.
But the Court did so because, in its view, the word “personnel” resolved the main issue in the
case: whether Exemption 2 extended to “High 2” records, which concededly had nottiing t
with “personnel” at all. The Court’s focus on the definition of the word “personna’not
meant to diminish the importance of the remaining words in Exemptiquagtieularly, as is
relevant here, its requirement that information “relate[e] solelyersonnel rules and
practices’ The Supreme Court Milner stated thathe word “solely” should be given its
“usual” meaning: “exclusive or only.Td. at 570 n.4. The parties accept that definition. But the
parties diverge on its import to this easDoes it mean, as the FBI's argument assumes, that so
long as the FBUsesthe FOIA evaluation forms only for purposes of training and evaluation, the

forms “relat[e] solely” to personnel practices? Or does it mean, as more canthuthie

” Neither party advances any argumabbut whethethe evaluation forms relate to “personnel
rules and practices See, e.g.Schwaner v. Dep’t of Air For¢c®&98 F.2d 793, 795 (D.C. Cir.
1990) (“We have often applied [Exemption 2] without emphasizing the words ‘rules and
practices.”). It is not diffialt to imagine arguments on either side. On the one hand, the forms,
like the case summaries Rose arguably “manifest and implement” the FBI’s rules and
practices relating to the management of RIDS anal@te id(“While case summaries are not
‘rules and practices’ themselves (as the Honor Code itself would be), they do madifest a
implement the rules and practices of the Academy relating to the conduct of"¢adantsthe
other hand, the FBI has pointed to no agency “rule” that the case evaluation formsanplem
nor even a consistently applied set of policies; indeed, it emphasizes thaetlkealaation

forms are informal tools that supervisors are not required toSeseDkt. 31-1 at 7(Second

Hardy Decl. § 11f“Case Evaluation Forms are not used by all RIDS supervisors and are not
completed for every FOIA request.”). In the end, the Court need not decide whetfamis
relate to “personnel rules or practices” given its conclusion that they doahely"gelate to
personnel matteiis the first place.
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plaintiffs’ argument, that the forms are not related “solely” to personnel practiti€e the case
summaries irRose@ they contain information of broader interest or application?

In the Court’s view, the second of these interpretations better comports withgxist
precedent and the text and purpose of FOIA. As an initial matter, this reachngiles any
possible conflict between the Supreme ColRbseandMilner decisions: If a document is
“subject to . . . a genuine and significant public interest,” 425 U.S. at 369, it cannot be said to
relate “solely to the kinds of mundane and bureaucratic records that Exemption 2 permits an
agency to withhold See Milney562 U.S. at 570. It is also consistent with what the Supreme
Court described iRoseas the goabf Exemption 2: “taelieve agencies of the burden of
assembling and maintaining for public inspection matter in which the public could not
reasonably be expected to have an interd?tse 425 U.S. at 369—-70. Such an interpretation
also makes sense Bkemption 6, which shields “personnel and medical files and similar files
the disclosure of which would constitute a clearly unwarranted invasion of persopaittpy’ 5
U.S.C. § 552(b)(6), and which would have little purpose if agencies could simply invoke
Exemption 2 to protect any records that are used only for “personnel”-relapesesuCf.

Milner, 562 U.S. at 575 (noting that the United States’s reading of Exemption 2 would have
“render[ed] Exemption 7(E) superfluous”). Finally, such an interpreta&ioansistent with the
repeated admonition from the Supreme Court and from the D.C. Circuit that FOIAtexgsn
should be construed narrowlfsee, e.gRose 425 U.S. at 361Mlink, 410 U.S. at 79%aughn

484 F.2d at 823.

Thus, even if the Court were permitted to discard the “genuine and significant public
interest” testthe dictionary definition of “solely” would not salvage the FBI's use of Exemption

2. TheFBI relies primarily on the declaration of RIDS director David Hardy, aftests that
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the forms are used only for personnel management purposes. Specificallyattesth/that the
forms are “used solelgs a tool for evaluating employee performance and as a learning tool for
employees who may need to focus on improving skills in partianéas. They exisinly for
this purpose.” Dkt. 31-at 6(Second Hardy Decf] 10. But the fact that the FRisesthe
formssolelyfor the purpose of evaluating individual employees does not mean that the forms
“relate[] solely” to enployee management. To the contrary, the forms reflect information
regarding how the FBI goes about fulfilling its obligations under FOIA and, thleast in that
sensé'relaté to far more than issues of internal management. Viewed from this perspdative
forms“relaté—at least in part-to how the FBI performs one of its statutory obligations.
Because the records, accordingly, do not relate “exclusively or only” to emepiogeagement,
it does not matter whether th8I limits their useto that purposeSeeMilner, 562 U.S. at 570
n.48

The Court, accordingly, concludes th#aiRtiffs arecorrectto argue thaExemption 2
shields from disclosure only “documents that deal with ‘trivial administrative raattero
genuine public interest, Elliott, 596 F.3d at 847 (quotirfgchiller v. NLRB964 F.2d 1205,
1207 (D.C. Cir. 1992)), but are wrong to suggest thatitiguiry is distinct from the inquiry into
whether documents relate “solely” to personnel mattdra.record is a matter of public interest,
it cannot relate “solely” to personnel matters, bec#useterm is best understood to limit the
reach of Exmption 2 to matters that amgherently“minor or trivial,” such as rules regarding the

“use of parking facilities or regulations of lunch hourRbse 425 U.S. at 363, 365. Thukthe

8 It is true that this reading of “solely” is an expansive one. But the Courtiglymidopted an
expansive definition of “solely” iMilner. See562 U.S. at 570 n.4 (“exclusively or only”). It
did so fully aware that the D.C. Circuit had previously defined “solely” agiggmgnantly,” on
the basis of its concern that the literal reading would be too limiteg idat 567 n.1 (citing
Crooker, 670 F.2d at 1056).
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case evaluation forms are the subject of “genuine and significant public intéregtcannot be
withheld under Exemption 2.

The plaintiffs argue that the evaluation forms are the subject of public irteczise
they categorize and track the FOIA requests proddsgé¢he FBI and record the errors that FBI
analysts make in processing those requests. By revighengyvaluation forms, the plaintiffs
argue, they may better understand the FBI's methods of processing éfidstand, where
appropriatemayhold theagency accountable for its missteps. They analogize the evaluation
forms to the case summaridscumenting théadequacy or inadequacy” of the Air Force’s
efforts to train and instruct cadetghich the Supreme Court held to be of “undeniabl[e]” public
“signifcan[ce]” inRose Id. at 368. Although thelgintiffs mayoverstate the analogythe
Court’s opinion inRoseemphasized the “unique role of the military” and the public’s interest in
military training,id.—the comparison is fundamentally sound imtigf the language theose
Court used t@ontrast the case summaries vitibse materials thaire shielded by Exemption 2.
For the reasons the plaintiffs have identified, the Court cannot conclude that teealaséon
forms relate solely to triviadr minor matters, akin to the use of parking facilities or lunch hours,
that are of no public interest. To the contrary, even if any single case msrafoat is unlikely
to be newsworthy, FOIA requesters may, through careful review, leagatdgral about how
the FBI discharges its FOIA responsibilities. As the plaintiffs correctlgrobs dissatisfied
FOIA requesters are often required to take the government at its word inliigd#ion, where
the government has access to the disputed records and knowledge of how a searpbrzsel res
was conducted. Information contained in case evaluation forms may allow F§idsters to
dispute assertions made in particular cases and, more generally, mhiearthg public about

how the FBI goes about sdtigg its obligations under FOIAIndeed,tiis not difficult to

41



imagine a FOIA requester writitge sameind of article about the FBI that the plaintiffs in
Rosewere writing about the Air ForceéSee Rosed25 U.S. at 354-55 & n.1. Accordingly, they
cannot be withheld under Exemption 2.

The FBI's motion for summary judgment with respect to the withholding of case
evaluation forms ishereforeDENIED, and the plaintiffs’ motion iISRANTED.
B. Requestby-Request Withholdings

With these two threshold challenges addressed, the Court turns to the isserEg@i®g
the FBI's response to each individual FOIA request submitted by the plaintiffs.

1. NSC'’s First Request

NSC's first request, which was submitted in October 2010, séaljiieBI] records. . .
that contain remarks, comments, notes, explanations, etc. made by FBI personnehctocent
about the processing of” seven previous FOIA requests. Dkt. 21-4 at 3 (HardyEe#).
The FBI produced FDPS case processing notes regarding thasstse but no other documents.
Id. at 12-13 (Hardy Decl., Ex. C). When NSC appealed the FBI's initial document production,
OIP remanded the matter to the FBI to search for additional documénés.17 (Hardy Decl.,
Ex. E). When the FBI produced the same documents on remand, NSC appealed again. NSC’s
executive director explained that he could “point directly to the documents thmaitssiag”:
search slipsld. at 32 (Hardy Decl., Ex. G). OIP again remanded the request for further review,
but also “affirm[ed], on modified grounds, the FBI's actiohd: at 41 (Hardy Decl., Ex. I).
Specifically, OIP wrote:

To the extent that you are seeking search slips associated with the prookssing
the aboveeferenced requests, please be advised that forsnation is protected
from disclosure under the FOIA pursuant to [Exemption 7(E)]. This provision
concerns records or information compiled for law enforcement purposes the
release of which would disclose techniques and procedures for law enforcement
investigations or prosecutions. Because any such records responsive to your
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request would be categorically exempt from disclosure, the FBI propedyted
Exemption 7(E) and was not required to conduct a search for such records.

Id. There is no evidence in the record that the FBI produced additional documents, nor that NSC
communicated further with the FBI regarding this request.

NSC argues that the FBI improperly withheld search slips in responseitstitequest
on the basis of Exemption 7(E). Dkt. 27 at 2. The FBI has a wholly different view of thee scop
of NSC'’s challenge to its response. It contends that NSC “did not . . . challenge an¥Bf'th
withholdings of information processed in response to these requests” and therefaiedhas
exhaust any challenge to its search slip pehey least as applied to NSC'’s first search. Dkt. 31
at 2. According to the FBI, the only issue before the Court iadbquacy of the FBI's search
for responsive recorddd.; seealsoDkt. 21-1 at 5-7. NSC explains that its appeals to OIP
focused on the adequacy of the FBI's searches for good ref&pinthe time there was no
evidence that FBI was refusing to search for search slips.” Dkt. 27 at 2. NS€ thiague
“DOJ’s confirmation that FBI was resing to search for these responsive records transformed
the controversy into an argument over FBEfusal to searchwhich is a separate and distinct
issue from the adequacy of its searchd’ (emphasis in original).

The Court agrees that NSC exhaustedhallenge to the FBI's search slip policy. “A
FOIA requester is generally required to exhaust administrative appesdiesnefore seeking
judicial redress.”Citizens for Responsibility & Ethics in WashingtofrZC (“CREW), 711
F.3d 180, 184 (D.C. Cir. 2013). This requirement exists “so that the agency has an opportunity
to exercise its discretion and expertise on the matter and to make a factual regppobibits
decision.” Oglesby v. U.S. Dep’t of Arm920 F.2d 57, 61 (D.C. Cir. 1990). The D.C. Circuit
has held that “a plaintiff may have exhausted administrative remedies vadtiés one aspect

of a FOIA request-and thus properly seek judicial review regarding that request—and yet not
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have exhausted her remedies with respect to anasiperct of a FOIA requestDettmann v.

U.S. Dep't of JusticeB02 F.2d 1472, 1477 (D.C. Cir. 1986). But the exhaustion requirement is
“a jurisprudential doctrine,” not a jurisdictional rulklidalgo v. FB| 344 F.3d 1256, 1258 (D.C.
Cir. 2003).

Here,there is no dispute that NSC exhausted its administrative remedies with respect to
its request as a wholdt awaited the FBI's response to its request, then appealed that response to
OIP. See generally U.S.C. § 552(a)(6) (setting out this process). The question is whether NSC
exhausted its remedies with respect to its challenge to the FBI's search slp paoording to
the FBI, NSC “did not . . . challenge any of the FBI's withholdings of information psecen
response to” its original requettjd not challenge the FBI's redactions” in either of its appeals
to OIP, and thus exhausted only “the adequacy of the FBI's search.” Dkt. 31 at 2. Theproble
with the FBI's position is that the search slip policy was not asserted ais dobbagthhdding
records until after NSC’s second appeal, and it was asserted by OIP on &gefddt. 214 at
41 (Hardy Decl., Ex. I). The FBI's position appears to be that NSC should have wait¢ldeunti
FBI itself asserted the polieyafter the second remarehnd then appealed the FBI's assertion
of the policy to OIP. But such protracted proceedings would hardly further the purpose of the
exhaustion requirement, which is to permit the agency “an opportunity to exerciseretion
and expertise on the matteiJglesby 920 F.2d at 61. OIP, the body designated by the Justice
Department to handle FOIA appeals, had already concluded that the FBI “was netdrémqui
conduct a search” for search slips because they “would be categorically exemgisttlmsure.”

Dkt. 21-4 at 41 (Hardy Decl. Ex. I). NSC could not have been expected to read such arespons
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to require it to continue to pursue its request before the FBI; indeed, NSC could hardlgduhve r
the response as anything but a final decision by the agency regarding’thpdfiBy.®

The D.C. Circuit’'s decision iDettmannis not to the contrary. IBettmannthe FOIA
requester submitted a request to the FBI for “all documents” that containedrhe. 802 F.2d
at 1473. The FBI's response described its “general practice” of releasingliosb/portions
[of documentsEontaining a reference” to the FOIA requesther than releasing the
documents in their entiretyid. at 1474. The requester replied to the FBI, “contesting various
aspects of the FBI action but raising no objection to the” polichl. Noneof the requester’s
subsequent communications to the FBI raised such an objetdio@n appeal, the D.C. Circuit
declined to address the merits of the policy, instead denying the requesier'siclthe ground
that she had “fail[ed] to exhaust her administrative remediels 4t 1476. The panel explained
that the requester had repeatedly communicated with the FBI after ¢ealbmat the policy, “but
interposed no general objection to the Bureau’s processing of her request porthuatit t
policy. Id. This case looks nothing likeettmann In Dettman the FBI explained its policy to
the requester in its initial response; the requester then repeatedly diézlpresent the agency
with “an opportunity to exercise its discretion and expertise” regarding the pQigigsby 920
F.2d at 61. In this case, by contrast, the challenged policy was assertedifst time by the
agency in a final decision on appeal, and the requesterpttyarhallenged it in court-the only

authority that could overturn OIP’s decision.

® Moreover, to the extent that NSC failed to exhaust its administrative remediesspiétt to
its challenge to the search slip policy, the Court would excuse NSC'’s failuregostxon the
ground that the agency considered the eximausted challenge on the meriBee Washington
Ass’n for Television & Children ¥.CC, 712 F.2d 677, 682 (D.C. Cir. 1983) (“[l]t is not always
necessary for a party to raise an issue, so long as the [agency] in fact cornbelessae.”).
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The Court accordinglyagrees with NSC that it properly exhausted its challenge to the
FBI's search slip policy. The Court theref@&ANTS summary judgment to NSC to the
extent that it seeks documents withheld on the basis of that policy. Because N®CtdaEse
any other challenge to the adequacy of the FBI's search in response tonieg)tiest, the Court
GRANTS summary judgment to the FBI with respect to any mesmot encompassed by the
search slip policy. The parties’ motions for summary judgment are othdd&ISED .

2. NSC’s Second Request and Stein’s First Request

NSC's second request (No. 1174832-000) and Stein’s first request (No. 1174507-000) for
documents raise an additional issue. In these requests, NSC and Stein sougirtalcreated
by the FBI during the processing of twelve FOIA requests previously sedrbytother people.
Dkt. 21-4 at 45 (Hardy Decl., Ex. Jf. at 66 (Hardy Decl., Ex.)P NSC requested these records
by FOIA request numberSead. at 45 (Hardy Decl., Ex. J) (requesting records with references
to “FOIA requests #955459, 969663,” and ten others). Stein requested the same records by
reference to the name and docket nundbehe lawsuit that each FOIA requester had eventually
filed. Seed. at 66 (Hardy Decl., Ex. P) (requesting records “relied upon in the Declesatf
David Hardy . . . in the following FOIA cases”). The FBI releasedesigised” pages that were
regponsive to one of NSC’s requests and denied all the remaining requkesiis53 (Hardy
Decl., Ex. L);id. at 72 (Hardy Decl., Ex. Q). It explained that NSC and Stein had “requested
records concerning third partiesthe original requesterswhich the FBI could not release
“absent express authorization and consent of the third parties, proof that the sifltjexts
request are deceased, or a clear demonstration that the public interest inm@istioseighs the

personal privacy interest[$] Id. NSC and Stein appealed the denial of their requests, but OIP
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denied their appeals, citing Exemptions 6, 7(C), and 78€gd. at 62 (Hardy Decl., Ex. Oil.
at 80 (Hardy Decl., Ex. T)

The FBI argues, and the plaintiffs do not contest, that informaticiaioed in FBI files
about private parties (other than the requester) is generally exempt frémsutisainder
Exemptions 6 and 7(C). These exemptions “seek to protect the privacy of individuafedient
in certain agency recordsACLU v. U.S. Dep’t bJustice 655 F.3d 1, 6 (D.C. Cir. 2011).
Under Exemption 6, “personnel and medical files and similar files” may be wdtithel
disclosure “would constitute a clearly unwarranted invasion of personal privacy.3.6..8
552(b)(6). Under Exemption 7(C), “records or information compiled for law enforcement
purposes” may be withheld “to the extent that” disclosure “could reasonablypéeted to
constitute an unwarranted invasion of personal privaty.’§s 552(b)(7)(C). The D.C. Circuit
has long appéd acategorical ruleknown as theSafeCardule,” “ permitting an agency to
withhold information identifying private citizens mentioned in law enforcenesdrds, unless
disclosure is ‘necessary in order to confirm or refute compelling evidertddehagency is
engaged in illegal activity.””Schrecker v. U.S. Dep’t of Justj@%9 F.3d 657, 661 (D.C. Cir.
2003) (quotingsafeCard Servs926 F.2d at 1206). The plaintiffs do not dispute that this rule
would ordinarily apply to these records. They argue trdythe records fall whin the scope of
the“official -acknowledgment” doctrine, which if properly invoked requires disclosure even in

the face of an otherwise available FOIA exemptiSeeACLU v. CIA 710 F.3d at 426.

10 OIP denied Stein’s appeal only on the ground that the processing documents wetedprote
under Exemption 7(E)SeeDkt. 21-4 at 80 (Hardy Decl., Ex. T). But the FBI now asserts that
any responsive documents are protected under Exemptions 6 and 7(C), for the sambatason t
any documents responsive to NSC’s request wouldleeDkt. 2141 at 3-12, Dkt. 21-3 at 22
(Hardy Decl. 1 71). Stein contests the FBI's response on the merits but does esittbanthe

FBI should be permitted to assert Exemptions 6 and 7(E) in this 8asbkt. 27 at 30-32see

also supran.6.
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The officiakacknowledgment doctrine is a waiver doctriieprovides that “when an
agency has officially acknowledged otherwise exempt information through pritosilise, the
agency has waived its right to claim an exemption with respect to that informationBut the
standards for invoking the doctrine are high. A FOIA requester must show thafotineaition
he or she is requesting (1) is “as specific as the information previa@lsfsed,” (2) “match[es]’
the information previously disclosed,” and (3) was “already . . . made public throughcaal of
and documented disclosuréA/olf, 473 F.3d at 378 (citation and internal quotation marks
omitted) “Prior disclosure of similar information does not suffice; insteadspleeific
information sought by the plaintiff must already be in the public dotoiofficial disclosure.”

Id.; see also ACLU710 F.3d at 427.

NSC and Stein argue that the information contained in the search slips and pgocessin
notes they requested is already in the public domain because the “FBI fdeddselarations
on the pubc record explaining in great detail the searches it performed . . . , inghadhat
offices and systems were searched, what terms were used, and what file nuenbdosated.”
Dkt. 27 at 30—-31. The plaintiffs attach the declarations of RIDS DirBeteid Hardy filed by
the FBI in each of the lawsuits arising out of the request for which they seek prggessirds.
SeeDkts. 27-7, 27-8, 27-9, 27-10, 27-11, PZ- Many of these declarations describe the search
conducted by the FBI for responsive records in detail. The Seventh Hardy Declaled by
the FBI inNegley v. FBI825 F. Supp. 2d 63, for exampstates that the FBI conducted a search
for records about the plaintiff “using a six way phonetic breakdown of the name latoker
Negley” which “found no main files but did find one croseference file, 149AF106204-S-

O, containing two serials, 3041 and 3865.” Dkt. 27-7 at 64 (Pls.” Mot. Summ. J., Ex. G). Many
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other statements in theaarations are just as detailadd appear to flect information recorded
on the search slips and in the notes.

Considered as a wholepwever the Hardy Declarations filed in these cases are neither
as specific nor as detailed as the underlying search slips and processmgAsthe Hardy
Declaraion inthe presentase explains, “the information contained in search records is far more
detailed and also includes information that may not be reflected in the declasat@dinsuch as
information outside the scope of the request or information otherwise deemed not regponsive
the request).” Dkt. 31-at 8 (Secod Hardy Decl. § 17). That is, althoutjie Hardy
Declarations filed in these cases contain a significant amount of detddedation about the
records responsive to the original redqagas well as the FBI’s efforts to locate, identify, and
produce those records, the declarations are not a perfect match for the lggsaestdgprocessing
notes created by the FBI during the search. Indeed, the basic premisethislaction—as the
plaintiffs repeatedly stated during oral argument—is that the declaratibogduced by the FBI
during litigation are often incomplete records of the searches that the Bt kohducted. The
mismatch between the two may provide the plaintiffs the fugo® come to court, but it also
limits their ability to rely orthe officiatacknowledgment doctrine. The FBI has not made public
the contents of the search slips, at least not in their entirety, and thus thepd&lypinvoked
Exemption 7(C) and th®afeCardule with respect tanyinformationnot reproduced in the

Hardy Declarations?

11 TheSafeCardule aplies only to “records or information compiled for law enforcement
purposes.”See SchreckeB49 F.3d at 661; 5 U.S.C. § 552(b)(That is, it is a rule arising
under Exemption 7(C), not Exemption 6. But where an agency properly withholds a record
under Exemption 7(C), there is no need to consider whether withholding would have been
appropriate under Exemption &eACLU v. U.S. Dep’t of Justic€55 F.3d at 6.
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The conclusion that the FBI properly withhslomematerial under Exemption 7(C) does
not, however, end the inquiry. Under FOIA, “[a]ny reasonably segregable pofrtiorecord
shall be provided to any person requesting such record after deletion of the pehicnare
exempt.” 5 U.S.C. § 552(b). The fact that the FBI was permitted to withhold information not
already discloseth the prior Hardy Declarations does not resolve the question whether it was
required to segregate and produce informationwlaatmade public in those declarations. “It
has long been a rule in this Circuit that non-exempt portions of a document mustdeediscl
unless they are inextricBhintertwined with exempt portions.Sussman v. U.S. Marshals Serv.
494 F.3d 1106, 1116 (D.C. Cir. 2007) (quotimMgad DataCtr., 566 F.2d at 260). In other
words, the FBI can withhold the entirety of the search slips and processing ngtéshanl|
information in those slips and notes thatsreproduced in the relevant Hardy Declarations is
“inextricably intertwined” with the information that was not reproduced in tdestarations.
Mead Data Ctr,. 566 F.2d at 26Gsee also idat 26L n.55 (observig that agencies need not
“commit significant time and resources to the separation of disjointed wordseghoagven
sentences which taken separately or together have minimal or no information"gontent

Neither party, however, hasldressethe segregality question, and so the Court lacks a
record on which to make a finding regarding segregability. The D.C. Circuih&des clear that
district courts have a duty to “make specific findings of segregabilitydegathe documents to
be withheld . . . even if the requester did not raise the issue of segregabilitythefooirt.”
Sussma/94 F.3d at 1116&ee alsdrans-Pac. Policing Agreement v. U.S. Customs. SEV
F.3d 1022, 1028 (D.C. Cir. 1999) (“[T]he District Court had an affirmative duty to consider the
segregability issusua spont€). It is the government that bears the burden of justifying the

non-disclosure of records, including on the ground thatexampt records are not reasonably
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segregablehowever,and that burden cannot be met through conclusory declarations or by
merely shifting to the Court responsibility to determine what@&mmpt material can be
segregatedSeeMead DataCtr., 566 F.2d at 260. Here, although it may be able to do so, the
FBI has yet to make the required showing. Accordingly, the CourGRANT the FBI's
motion for summary judgment to the extent it invoked Exemption 7(C) to protect infonnmat
previously discloed in the Hardy Declarations baiil, in other respectENY the parties’
motions for summary pilgment. The FBI may file a renewed motion and declaration addressing
segregability, and Plaintiffs may cressve on the same ground once the record is more fully
developed.

3. Stein’s Second Request

The FBI produced a significant quantity of documents in response to only one request—
Stein’s second regpst (No. 1182250-000). In that request, Stein sought all records “pertaining
to the searches conducted by the [FBI] which was used, referenced, or reliednuphenHardy
Declaration that the FBI fileth McGehee v. U.S. Dep't of Justj@&)0 F. Supp. 2d 228. Dkt.
21-4 at 83 (Hardy Decl., Ex. U). The FBI responded to this request in May 2012, informing
Stein that it had reviewed 194 pages of documents and released 33 pages with withhaldings.
at 91 (Hardy Decl., Ex. W). Stein appealed “all of the FBI's withholdings,at 98 (Hardy
Decl., Ex. Y), but OIP denied the appeal, Dkt. 21-5 at 6 (Hardy Decl., Ex. CC). The FBI now
seeks to justifyts withholdings on the basis of Exemptions 5, 6, 7(C), 7(D), and 7(E). Dkt. 21-1

at 17;see alsdkt. 21-3at 30-31 (Hardy Decl. {1 83—-85). Stein does not contest all of the

12 In fact, Stein sought records relating to two lawshitsGeheeandRosenfeld v. U.S. P of

Justice No. 07-3240, 2010 WL 3448517. But the FBI treated the request as two distinct requests
(one, No. 1182250-000, as a requesMaGeheeaecords, and the other, No. 1182251-000, as a
request folRosenfeldecords). For simplicity’s sake, the Court adopts the FBI’s treatment of the
records and describes Stein’s requesRosenfeldecords, below, as his “third” request.
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FBI's withholdings. SeeDkt. 27 at 12-14. Indeed, he challenges only four aspects of the FBI's
production: (a) the adequacy of thellsBearch; (b) the FBI'assertion of the attorney work
product privilege under Exemption 5; (c) the FBI's assertion of Exemptions 6 and 7{vgto c
the names of parties of investigative interast (d) the FBI's assertion of Exemption 7(E) to
withhold search slipsld. at 8-14. Because the Court has addressed the FBI's ssépcholicy
above, it will discuss only thlareeremaining issues below.

a. Adequacy

Stein first challenges the adequacy of the FBI's search. He argues thBt'theerch
for the processing records underpinningMaEGeheesuit was inadequate because he believes
the FBI “performed a search for the case names and numbers and stoppesdttiadres; it did
not search its records for any files that did not contain a ceéesence to the lawsuit. Dkt. 27 at
8. The FBI argues that Stein did not exhaust his challenge to the adequacy of trse&iBhs
and thait would fail on the meritgeven if he had SeeDkt. 31 at 3—8. The Court agrees with the
FBI.

First, Stein dichot exhaust his challenge to the adequacy of the FBI's search. Stein’s
appeal was limited to “the FBI's withholdings,” Dkt. 21-4 at 98 (Hardy Decl., Exh&}id not
argue that the FBI had failed to conduct an adequate search. Stein does not geoniesly
this conclusionseeDkt. 27 at 6 (Stein admithat he did not file an administrative appeal of the
adequacy of the FBI's searth instead, he argues that his failure to exhaust should be excused
because he “raised an objection to the adeqobftiie] FBI's search as soon as he had reason to
believe that it was inadequatehamely, when the FBI filed its response in this sldt.at 7.

He contends that the imposition of an exhaustion requirement in a case likalmscan that

any requesr must appeal the adequacy of an agency’s search even without reason totbelieve i
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was inadequate . . . , which will result in a drastic increase in unnecessary.apigeals78.

But Stein’s rule would lead to perverse consequences3tmin was represented by experienced
FOIA counsel who could have reviewed the records that Stein had received alorigeABI's
stated bases for withholding others, and, based on that information and counsel’s kmoivledg
the types of records typically generalBdRIDS, made an informed judgment about the risk of
an incomplete search. That is exactly wi&C did when the FBI produced only limited records
in response tds first searchjt appealed the adequacy of the search, “point[ing] . . . to the
documents” that it thought “were missing.” Dkt. 21-4 at 32 (Hardy Decl., Ex. G). E%teinf
had only an inkling that the FBI's search may have been inadequate, it would haveslyeen ea
enough for him to apprise OIP of that concern. Only then could OIP‘asercisdd] its

discretion and expertise on the matter and . . . ma[d]e a factual record to supporias.dec
Oglesby 920 F.2d at 61.

This is not to say that a FOIA requester namerchallenge the adequacy of the FBI's
search in court if he or she did not do so below. There may well be times when such a person
learns only in court that an agency’s response was inadequate. But this is notaseh&he
basis of Stein’s belief that the FBI's search was inadequate is its stateméricthraductal a
search of FDPS usirtge referenced litigation case-captions and/or their respective Civil Action
Numbergo locate material responsive to his request.” Dkt. 27 at 8 (quoting Hardy Decl.  59)
(emphasis Stein’s). On the basis of this statement, &tgires that the FBI failed to search its
records systems for references to the FOIA request numbers at issiseindbes-that is, that
it searched for records basaaly on the case captions and action numbers themsdie8ut
the FBI's subsequeffitings make clear that Stein overreads this statement. According to the

Second Hardy Declaration, the FBI used the case captions and numbers as “retenésice p
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to identify the underlyingrOIA administrative file.” Dkt. 311 at4 (Second Hardy Bcl. | 6).
The FBI then identified and processed responsive records froictBeheeadministrative file
in response to Stein’s requedd. In other words, this is not a case in which later developments
illuminate the inadeaacy, if any, of an agencyresponse.

Accordingly, the CourGRANTS the FBI's motion for summary judgment with respect
to Stein’s challenge to the adequacy of the FBI's response to his first reqqadd3EMIES the
plaintiffs’ motion for summary judgment with respect to the same claim.

b. Exemption 5

Stein next argues that the FBI impeoly asserted the attorney wagrkoduct privilege
under Exemption 5 with respect to certain documents prepared in connection WitGakee
lawsuit. Dkt. 27 at 14-17. Exemption 5 protects “inter-agency or intra-agency memorandums or
letters which would not be available by law to a party other than an agencyatditigvith the
agency.” 5 U.S.C. 8§ 552(b)(5). The Supreme Court has construed this language to “exempt
those documents, and only those documehtd pré normally privileged in the civil discovery
context.” Sears, Roebuck21 U.S. at 149. As relevant here, Exemption 5 permits an agency to
withhold documents under the attorney work product privilege, which protects documents and
other memoranda prepared by an attorney in anticipation of litigagfea.FTC v. Boehringer
Ingelheim Pharm., In¢778 F.3d 142, 149 (D.C. Cir. 2015ge alsdHickman v. Taylgr329
U.S. 495, 510-11 (1947) (recognizing work product privilege); Fed. R. Civ. P. 26(b)(3)(A). The
purpose of the privilege is to “protect[] the adversary processéhguring that lawyers can
prepare for litigation without fear that opponents may obtain their private ncegnanda,
correspondence, and other written matsrialn re Sealed Casd 46 F.3d 881, 884 (D.C. Cir.

1998).
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The FBI invoked the attorney work product privilege to protect documents created by
“legal administrative specialist . working under the supervision of an attorney in defending the
FBI” in theMcGehedawsuit. Dkt. 21-3 at 32 (Hardy Decl. § 89). In his first declaration, Hardy
attested that the withheld recomisalified as work product “because they were created by legal
personnel under the supervision of an attorney during civil litigation as part of the @#orne
representation of the FBI” durifngcGehee Id. at 33. He further explained that the records
“reflect[] her research into the processing of the FOIA request at istdeGeheeas part of the
FBI's preparation of its defensé that FOIA lawsuit.” Id. at 32-33. In his second declaration,
Hardy provided additional detadlarifying that the documentsere records that the FBI
specialist “and agency counselied upon in drafting the search portions of the FBBsighn
declaation in that case.” Dkt. 31-1 at 5 (Second HaregIDf 8). Hardy further attested

While some searches in the case did not occur until aftéi¢Behedawsuit

was initiated, thegpecialisf was not involved in the underlying FOIA request at

issue n the lawsuit and therefore, the only reason she created these records was in

order to respond to the lawsuit; she would not have created any records in relation

to the FOIA request itself. While her research may have informed the FBI's

ultimate decisiongabout what searches were legally required in responding to the

lawsuit, these records exist because of her work in assisting [to] defelrBIthre

the lawsuit. They reflect her and by extension FBI counsel’s thought processes

about, for example, areasere the FBI might be vulnerable to attack in the

litigation, which is crucial to crafting an agency defense to a lawBdspite

plaintiffs’ supposition, these documents were not created simply to document pre-

litigation searches.
Id. at 5-6 (Second Haly Decl. | 8).

Stein’s primary argument is that #esleclarations fail to establish that the documents
were prepared “in anticipation of litigation.” When considering whether a dotumprepared
“in anticipation of litigation,” this circuit employs ‘@ecause of” test, inquiring “whether, in

light of the nature of the document and the factual situation in the particular eadectiment

can fairly be said to have been prepared or obtained because of the prospedciaf fitiga
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United States v. Deitte LLP, 610 F.3d 129, 137 (D.C. Cir. 2010) (quotinge Sealed Case

146 F.3d at 884)). Although a document that “would have been created ‘in substanti¢dlly simi
form’ regardless of the litigation” is not protected by the privil&mehringer 778 F.3d at 149
(quotingDeloitte, 610 F.3d at 138), a document may be protected by the privilege “even though
it serves multiple purposes, so long as [it] was prepared because of the prospgatioflit

Deloitte 610 F.3d at 138. The FBI argues that a straightforward application of this standard to
the withheld material makes clear that it is protect®ecause it was prepared “because of” the
FOIA suit, and indeed was prepamaaelyfor that purpose, it is protected by the work product
privilege and was appropriately withheld.

In the Court’s view, however, the question is somewhat closer, and it exposes vacuums
both in the record and in the governing precedent. Stein’s argument proceeds frormibe pre
that the withheld documents are simply the search slips and processing notes Bdtshould
have created, bulid notcreate, when th®lcGeheelaintiff submitted his initial FOIA request.

The only thing that permits the FBI to assert the work product privilege, Stein cqngetindd

the FBI faled to run adequate searches for recatd after the plaintif§ filed suit According

to Stein,[i]f part of the ordinary processing of a FOIA request happens afteatliigis filed[,]

.. . the records of that processing do not,” or at least should not, become subject to the attorney
work product privilege because a FOIA action has been filed. Dkt. 27 &utfas an initial

matter, it is not clear on the current record whether Stein’s factual prethiaethe withheld
documents are “substantially similar” to the search slips that the FBI shaéldtteated when
responding to McGehee’s FOIA requess—<orrect. The FBI asserts that the withheld records
document an analyst’s “research into the processing of the FOIA requestétiect her ad by

extension FBI counsel’'s thought processes about . . . areas where the FBI mighetabiaito
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attack in the litigation,” Dkt. 31 at 5-6 (Second Hardy Decl. § 8), which at least suggests that
the withheld records are, in fact, different thanréerds that the FBI generally creates in
responding to a FOIA request. But the declaration does not rule out the possibjlig thedin
contends, the withheld records might include, among other things, search slips @ipgoces
notes that are “sulesttially similar” to the kinds of records normally created during searches for
responsive records.

Even assuming that some or all of the records the FBI withheld under Exemption 5 are
“substantially similar” to traditional processing notes, however, it is alsodiar ¢lear that it
would have been inappropriate for the FBI to have withheld them. Although the work product
privilege does not extend to records that “would have been created in ‘substambidiy feirm’
regardless of the litigationBoehringer 778 F.3d at 149 (quotirigeloitte, 610 F.3d at 138),
Stein’s argument is not that the search slips and processing records hes vatieveithheld
would have been created absent the litigation, but thatsheyldhave been. Neither party has
idertified any caselaw regarding the application of the work product privilege horsaords,
and to the Court’s knowledge it is an open question. Nevertheless, in the Court’s view gthere ar
substantial grounds to conclude that the work product privilkgehees to such records. One
reason for observing the briglne rule that any records created “because of” litigation are
protected—no matter how similar they look to records that should otherwise have been created
during the ordinary course of business-that, once litigation is bught, such records are in
fact unlikely to be compiled ipreciselythe same manner as they might have been before
litigation was contemplated. The advent of litigation (or the reasonablepatitci thereoftan
introducestrategic considerations into the compilataf even the most mundane records—

strategic considerations that might be revealed to one’s adversary werecrds to be made
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public through discovery, or, as here, through the operation of FOh&e {@igation is brought
(or is reasonably anijgated), moreoveit may prove difficult, if not impossible, for a court to
discern which nuances in documents created under the supervision of counsel are thefproduct
those strategic considerations and which merely reflect business as usualsclidseici of
records thashouldhave been created before litigation, imerenot, might therefore prevent
lawyers from “work[ing] with a certain degree of privacy, free from uns&amsy intrusion by
opposing parties and their counseHickman 329 U.S. at 510. THeBI's argument that the
withheld records were protected by the attorney work product privilege even drthe
“substantially similar” to the kinds of processing records that are oryicagiated in response
to a FOIA request therefore appears to tharCat first blush, to rest on a reasonable reading of
the law.

Nonetheless, to ensure a more complete record, the Cout&Y the pending
motions for summary judgment with respect to the FBI's assertion of the work ppotlileige
and direct the FBto file an additional evidentiary submission regarding the nature of the
withheld documents. If the FBI's supplemenfalughnindex (or the equivalent thereof) makes
clear that the records are not “substantially similar” to the processing sebatde FBI
ordinarily produces in response to a FOIA request, there will be no need to resolappdat
to the Court to be a novel question of law. Regardless, the creation of a more sulbstamdal
may shed light on the dispute between the parties and permit a more nuance@mnesiallagir
dispute.

c. Exemptions 6 and 7(C)

Finally, Stein challenges the FBI's invocation of Exemptions 6 and 7(C) tat tbeac

names of prties of investigative interesBeeDkt. 27 at 17-19. As discussed above, it is well

58



established in this circuit that an agency may “withhold information identifyingtprorazens
mentioned in law enforcement records” under Exemption 78eg SchreckeB49 F.3d at 661.
Accordingly, Stein acknowledges that the FBI's withholdings were appropifidte‘fact that a
person was of investigative interest to [the] FBI is currently unknowd.at 13-14 (emphasis
in original). He argues, however, that any person who is by now publicly known to be (or to
have been) of investigative interest to the FBI would not be protected by Exemptjamdér
the officiatacknowledgement doctrinegeACLU, 710 F.3d at 426; that thigst Hardy
declarationdoes no more than “restate[] the statutory language for parties of intigstiga
interest without actually stating whether or not the fact that they were of iratastiqiterest
[is] publicly known,” Dkt. 27 at 18; and that it is unlikely tredk of thepeople whose names are
redacted are still not known to have been of investigative interest to the FBI, giveostdhety
of cult leader Jim Jones, the subject of MeEGehed=OIA requestsid.

The Court concludes that the FBI appropriately withheld the names under Exemption
7(C). To whatever extent thigst Hardydeclaration was ambiguous regarding the names that
the FBI withheld, the second Hardgdlaration eliminategheambiguity. It explains that the
FBI withheld the names “of any living third parties related to the Jonestowsaarasvho were
of investigative interest to the FBI in relation to that matter and to third partieséwlanses
appeared on printouts of searches conducted in responding to the Jim Jones/Jonest@naé massa
request.” Dkt. 31t at6 (SecondHardy Decl.y 9). And it clarifies that “[t}he names the FBI
protected have not been previously officially disclosed by the FBI as indigidtiadvestyative
interest.” Id. This declaration is the kind of “relatively detailed and sonelusory” statement
required to support summary judgment for the agesafeCard Servs926 F.2d at 1200

(quotation marks and citation omittedyhe declaration makes clear that the official
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acknowledgment doctrine does not apply to the names that the FBI withheld under Exeénptions
and 7(C).

The Court, accordinglyfGRANTS summary judgment to the FBI with respect to Stein’s
claimregardimg the names of third parties of investigative interest,RBNIES Stein’s motion
for summary judgment with respect to that claim.

4. Stein’s Third Request

Steinoriginally arguedhatthe FBI erred in closing his third FOIA request on the basis of
hisfailure to pay the estimated feeStein argued that, even presupposing the validity of the FBI
policy limiting its electronic releases to 500 pages perge®,Nat’| Sec. Counselors v. Dep't of
Justice 80 F. Supp. 3d 40, 51 (D.D.C. 2015), and taking into account his stated refusal to pay
any fees for the processing of his FOIA request, the FBI erred in not prgVici with the CD
he was entitled téor free. After oral argument in this matter, however, and without conceding
the validity of Stein’s angment, the FBI agreed to process Stein’s request and provide him with
the records to which he is entitléde of charge Dkt. 46 at 2. The Court therefdd&ENIES the
parties’ crossnotions with respect to this claim as moot.

5. Truthout's Request

The final claim in this case concerns Truthout’s single FOIA request forgsiogenotes
created by FBI analysts in responding to a request about Hesham Abu Zubaybatthéreof a
Guantanamo detaine&eeDkt. 21-5 at 22 (Hardy Decl., Ex. IlI). The FBI denied Truthout’s
request on the basis of the Exemption 5 deliberative process privitege.36 (Hardy Decl.,
Ex. KK). That privilege, as incorporated into FOIA, “allows an agency to withhtlgdpers
which reflect theagency’s group thinking in the process of working out its policy and

determining what its law shall be.Elec. Frontier Found. v. U.S. Dep’t of Justig&9 F.3d 1, 4
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(D.C. Cir. 2014) (quotingears, Roebu¢ck?21 U.S. at 153). Itis “limited to documsrthat are
‘predecisional’ and ‘deliberative,” meaning ‘they reflect[] advisory amsi recommendations,
and deliberations comprising part of a process by which governmental deeistpslicies are
formulated, [or] the personal opinions of the writer prior to the agency’s adoption of a’policy
Id. (quotingPub. Citizen, Inc. v. Office of Mgmt. & Budg®®8 F.3d 865, 875 (D.C. Cir. 2010)
(alterations in origina))

As an initial matter, the scope and reach of the FBI's assertion of Exemption &rileas v
over the course of this litigation. The FBI initially appeared to take the posiaall FDPS
processing notes are protected by the deliberptiveess privilegeSeeDkt. 21-1 at 17 (“FDPS
notes . . . are created by RIDS employees to docutinetecisiormaking process undertaken
to reach to the final decision on a FOIA request . . . . Accordingly, the notes are botratiedibe
and predecisional.”). In its reply brief, however, the FBI significantly namidwe scope of its
argument, explaining that it does not have “a policy of categorically dengingpsts for FDPS
Notes pursuant to Exemption 5” but rather “determined that the specific FDPSaspessive
to Truthout’'s FOIA request were privileged deliberative materials compile@ ioditwrse of the
FBI's decision-making process about the disposition [of] a FOIA request thabtitigubmitted
for records about Hesham Zubaidah.” Dkt. 31 at 12-Bz&ed on this clarificatigrihe Court
will address only the FBI'assertion of the deliberatiygocess privilege with respect to the
specificdocumentghat Truthout requested.

Even with this clarification, however, the FBI has yet to demonstrate that tttlec:to
prevail on this issue because Hardy Declarations contain almost no factual material that
would explain why the FDPS processing notes compiled in processing Truthout'st r@guany

more “predecisional” or “deliberative” than any other FDPS processing nokesFirst Hardy
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Declaration arguggenerallythat FDPS processy notes qualify for protection under the
exemption.SeeDkt. 213 at 28 (Hardy Decl. §1) (arguing that “case notes are predecisional
because they document the process by which a final decision on a FOIA requet’isind
“deliberative as they reflect the analysis and bac@forth of deliberation in determining which
information can be withheld or released from FBI records and the basis fongesponse to
the FOIA request”). It concluddal stating that “the FBI appropriately asserted Exempian
conjunction with the deliberative process privilege, to protect these matetalsThe Second
Hardy Declarations no more helpful. It explaingtiat “the FBI determined that the specific
notes responsive to Truthout's request . . . werel@ged deliberative materials,” Dkt. dlat
11 (Second Hardy Decl. § 26), but it does not explain the basis for that determination.
Because the FBI has abandoned its position that FDPS processing notgsgogcally
protected by the deliberatiyeocess privilege, the Court need not address that issue—aother than
to notethat any attempt to claim categorical protection under the delibepateess privilege
would be difficult to maintain given agencies’ obligation to segregate factuatialdrom
deliberative material when asserting the delibergiroeess privilegeSee Mink410 U.Sat91;
Montrose Chem. Corp. v Trgid91 F.2d 63, 66 (D.C. Cir. 1974). But once the FBI's gestures at
a categorical assertion of the deliberative process predegyset aside, it is clear that the Court
cannot resolve the merits of the FBI's assertion of the privilege on the presenmt, whichs
devoid of any non-conclusory factual support for the FBI's assertion of Exemption § cage.
Accordingly, the CourDENIES the parties’ crossnotions for summary judgment on
this issue. The FBI may file a renewed motion, along wisipplemental statement by the FBI
regarding the factual basis upon which it withheld these documents, and Plaagffenew

thar crossmotion after receiving those supplemental materials
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CONCLUSION
For the foregoingeasons, the plaintiffs’ motion for summary judgmer@RANTED in
part andDENIED in part. The FBI's motion for summary judgmenGRANTED in part and
DENIED in part. Aseparate Ordewill issue following the &atus conferencsecheduled for

February 3, 2016.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: Januarf2, 2016
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