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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL ASSOCIATION OF
MANUFACTURERS, CHAMBER
OF COMMERCE OF THE UNITED
STATES OF AMERICA , and
BUSINESS ROUNDTABLE, Civil Action No. 13ev-635(RLW)

Plaintiff s,
V.

SECURITIES AND EXCHANGE
COMMISSION,

Defendant

AMNESTY INTERNATIONAL USA ,
and AMNESTY INTERNATIONAL LTD. ,

Intervenor-Defendast

MEMORANDUM OPINION

Pursuant tdhe DoddFrank Wall Street Reform and Consumer Protection Act, Pub. L.
No. 113203, 124 Stat. 1376 (2010) (“Dodrtank”), the Securities and Exchange Commission
promulgateda rule imposing certain disclosure requirements for companies that use fconflic
minerals” originating in and around the Democratic Republic of the Congo (“DRCdjflict
Minerals, 77 Fed. Reg. 56,274 (Sept. 12, 2012) (codified at 17 C.F.R. 88 240, 249b) (the
“Conflict Minerals Rule,”Final Rule” or “Rule”). The plaintiffs in this action—the National
Association of Manufacturers (“NAM”)the Chamber of Commerce, and Business Roundtable

(collectively, “Plaintiffs”}—challengevarious aspectef the SEC’s FinalRule as arbitrary and
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capriciousunder the Administrative Procedure AtAPA”), 5 U.S.C. §§ 70let seq’ Plaintiffs
alsomount a constitutional attack against both the RuleRodd-Frank § 1502 claiming that

the disclosures requirdny the SEC and by Congressrafoul of the First Amendment-inding

no problems with the SEC’s rulemaking and disagreeing that the “conflict isindrsclosure
scheme transgresses the First Amendment, the Canctudes that Plaintiffs’ claims lack merit.
Accordingly, upon careful consideration of the parties’ briefing and the argumientinsel,
along with a thorough review of tl#®int Appendix the parties relied upon as the administrative
record in this cee the Court, for the reasons that follow, WiIENY Plaintiffs’ Motion for
Summary Judgment (Dkt. No. 14) and V\RANT the Commission’s anthtervenors’Cross

Motions for Summary Judgment (Dkt. Nos. 15, 16).

BACKGROUND

A. Statutory and Regulatory Framework

1. Dodd-Frank Act § 1502

Respondindo the national financial downturn, Congressmcted the DodBrank Act on
July 21, 2010, and introducedbroad range of new measures designed to improve the troubled
securities markets. As relevant heBection 1502 of DoddFrank directed the SEC to develop
and promulgate aule requiring greater transparency and disclosure regarding the use of
“conflict minerals” coming out of the DRC and its neighboring countri€engress believed
that “the exploitation anttade of conflict minerals originating in the [DRC] is helping to finance
conflict characterized by extreme levels of violence in the eastern [DRC], fafticsexual
and gendebased violence, and contributing to an emergency humanitarian situafmdd-

Frank8 1504a), 124 Stat. 2213. In Congress’s view, requiring companies “to make public and

! Two groups—Amnesty International of the USA, land Amnesty International Limited

(“Intervenors)—werealsopermitted to intervene on behalf of the Commission.
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disclose annually to the Securities and Exchange Commission if the mineradsriproducts
originated or may have originated in Congo” will help “to ensure activities imglguch
minerals did not finance or benefit armed groups.” 156 Cong. Rec. S3976 (May 19, 2010)
(statement of Sen. FeingoldRutanother wayCongressoncluded thathis disclosure scheme

was “a reasonable step to shed some light on this literalgifiedeath issué and believed that

it would “encouragecompanies using theseimarals to source them responsibly.” 156 Cong.
Rec. S3817 (May 17, 2010) (statement of Sen. Durbin).

Dodd+frankadded Section 13(p) to the Securities and Exchange Act of 198415
U.S.C. 8 78m(p).The statute directs tfeECto adopt regulationsequiring companies that use
“conflict minerals”thatare“necessary to the functionality or production” of their produdtsg
78m(p)(2)(B),to disclose to the Commission whether those minerals originated in the DRC or an
adjoining countryid. 8 78m(p)(2(A). If such “conflict minerals~—tantalum, tin, tungsten, and
gold®—did originate in the DRC or an adjoining country, then companies must also submit an
additional report to the Commission containiag'description of the measures taken . . . to
exercise due diligence on the source and chain of custody of such mirendg’description
of the products manufactured contracted to be manufactured that are not DRC conflict free.”
Id. 8 78m(p)(1)(A()-(i)). Under the statute, “DRC conflict free” means that a product “does
not contain conflict minerals that directly or indirectly finance or benefited groups in the
[DRC] or an adjoining country.” Id. 8 78m(p)(1)(D). The report must also desbe “the

facilities used to process the conflict minerals, the country of origin afahiéict minerals, and

2 Both DoddFrank and the Final Rule define “conflict minerals” as “columtatgalite

(coltan), cassiterite, gold, wolframite, or their igdatives,” along with any other mineral or
derivative that the Secretary of State determines is “financing conflict” in tii& MR®ddFrank

§ 1502(e)(4), 124 Stat. 2218ee also/7 Fed. Reg. at 56,28%,285. In their briefs, however,

the parties refeto the relevant minerals as the derivatives most commonly extracted from these
ores—tantalum, tin, tungsten, and gold. For simplicity’s sake, the Court does the same.
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the efforts to determine the mine or location of origin with the greatest possibigcgye Id.
8 78m(p)(1)(A)(i)). Notably, the statuteadditionally requiresthat any disclosures or reports
provided to theSECunder these provisiomaustbe made publicly available dhe companies’
own Internet website. 1d. 8 78m(p)(1)(E).

Along with theSEC Section1502 also creatkresponsibilities for other federal agencies.
For examplethe statute requires tli@mptroller Generaio submitregularreports to Congress
assessing “the rate of sexuahd gendebased violence in waorn areas” in and around the
DRC, and“the effectiveness of section 13(p) . . . in promoting peace and security” in tGe DR
and surrounding countries. Doéfdank § 1502(d)(2}2), 124 Stat. 22147. In addition, the
Secretary of State is required to produce and make publicly available “a mapevékmch
zones, trade routes, and areas under the control of armed groups” in the DRC and adjoining
countries, and must also prepare and submit to Congress “a strategy to duslradsages
between human rights abuses, armed groups, mining rdfictominerals, and commercial

products.” Id. § 1502(c)(1)-(2), 124 Stat. 2215-16.

2. The Conflict Minerals Rule

Following the passage of Dodttank,the Commission published its proposeate a few
months later iMDecember 2010 See Conflict Minerals75 Fed. Reg. 80,948 (Dec. 23, 2010).

During the rulemaking process, tB&Creceived more than 13,000 comment letters, and it also

3 Notably, this was not the first time Congress confronted these iss@Bigress

previously considered twotherbills focused orthe illicit minerals trade in the DR@lthough
neither was ultimately adoptedOne would have implemented a ban on the importation of
cettain products that contained or were derived from colunrtbittalite or cassiterite originating

in the DRC. SeeConflict Coltan and Cassiterite Act of 2008, S. 3058, 110th Cong. (2008);
Conflict Minerals Trade Act, H.R. 4128, 111th Cong. 88 6, 7 (2009). More rectmlgenate
considered a bill that, like thstatute at issue here, would have required companies using
“conflict minerals” to make annual disclosures to the SE€eCongo Conflict Minerals Act, S.
891, 111th Cong. 8§ 5 (2009).



convened a public roundtable to solicit feedback from interested stakeholders and industry
representatives; followinthe roundtable, the&Commissionrequested additional commentSee

77 Fed. Reg. at 5B7756,278. Ultimately, th&ECadopted the Final Rule (Rule 13p by a3-

2 vote on August 22, 2012, and published its Adopting Releagrch spansearly 100 pages

in the Feleral Registeron September 12, 2012d. at 56,274-56,365.

a) Overview of the Final Rule

As set outin the Adopting Releasdhe SEC’s Conflict Minerals Rule can be broken
down into three overall steps, which the Court summarizes in turn.

At “Step On¢’ and as a threshold matter, companies rfitsgtdetermine whether they
are covered by the Rule’s requiremeatsall. The Final Rule only applies tdreporting”
companies—i.e., companies that “file reports with the Commission under Section 13(a) or
Secton 15(c) of the Exchange Act77 Fed. Reg. at 56,28%for which “conflict minerals are
necessary to the functionality or production of a product manufactured or cedtiactthat
issuerto be manufacturetjd. at 56,290 It bears mentioning thahe Commissionconsidered
extending the Rule’s read¢arther—observing that the statute “could be interpreted to ajopéy
wide range of private companies not previously subject to [the SEC’s] discloglreporting
rules,”id. at 56,285—but ultimately thought the more reasonable interpretation was to limit the
Rule’s application to reporting issuerShe SEC also considered several other factors bearing on
the Rule’s scope. #relevant to this case, the Commission concluded that the Rule should not
be limited to issuers that directly manufacture products with necessalfictcanherals, but

should also reach issuers who contract to manufacture such products; the Comnsssion al

4 The Adopting Release uses the term “issuers” when referring to entitieeadwethe

Rule. In this Opinion, the Court uses the terms “companies” and “issuers” inigeckén
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declined to adoptrgy type ofcategoricade minimisexception to the Rule’s coverag8ee idat
56,288-56,292, 56,295, 56,298.

After applying theseoveragestandards,sisuers that argubject tathe Conflict Minerals
Rule must proceed to “Step Twayhich requirescovered issuerso conduct a “reasmble
country of origininquiry” regarding their conflict mineralsld. at 56,311. The Rule does not
precisely define what constitutes“i@asonable country of origin inquiry,” noting that it can
“differ among issuers based on the issuer’s size, products, relationshipsipptiers, or other
factors,” and “depend[ing] on the available infrastructure at a given titde.But the Rule does
provide some guidanceThe inquiry “must be reasonably designed to determine whether the
issuer’s conflict minerals did originate in tR®vered Countries, or did come from recycled or
scrap sources, and it must be performed in good faith.”at 56,312 As explained in the
Adopting Releasehe Commission would “view an issuer as satisfying the reasonable country of
origin inquiry standard if it seeks and obtains reasonably reliable espatisns~—“either
directly from that facility or indirectly from the issuer’'s immediate supplier$ndicating the
facility at which its conflict minerals were processed and demonstrating thee tomflict
minerals did not originate in the Covered Countries or came from recycled or scra@ssour

1d.° TheRule alsoconfirms that an “issuer is not required to receive representations from all of

> The term “Covered Countrieshcludesthe DRC and its adjoining countrieAngola,

Burundi, Central African Republic, the Republic of the Congo, Rwanda, South Sudan, Tanzania,
Uganda, and Zambia. 77 Fed. Reg. at 56,275 nn.7-8

6 In crafting this approach, the Commission relied upon the due diligence framework

issued by the Organisation for Economic Cooperation and Development (“OECDfed77
Reg. at 56,312(“The reasonable country of origin inquiry is consistent with the supplier
engagement approach in the OECD guidance where issuers use a range of toethadsl tm
engage with their suppliersThe results of the inquiry may or may not trigger due diligéhce.
The OECD is an international economic coalition comprised of 34 member countries,ngcludi
the United States, focused on forging global standards and international @gieemmatters of
economics, corporate governance, and more. At the time the Final Rule was adopted@he OE
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its suppliers,”emphasiing that the “standard focuses on reasonable design and good faith
inquiry.” 1d.” The SEG instead, expects issuers to take into account “warning sigmtted

flags” suggesting that theminerals may have originated in the Covered Countiestherwise
“casting doubt” on the source of theninerals. Id. at56,311-56,312& n.448.

Depending on the results of a company’s reasonable country of origin inquiry, it may or
may not be required to proceed to the Rulé¢fsrd step. On the one hand, if, through its
reasonable country of origin inquirgn issuer: (1) “determines that its necessary conflict
mineralsdid notoriginate in the Covered Countriesddd come from recycled acrap sources,”
or (2) “has no reason to believe that its conflict minerals may have oedinmathe Covered
Countries or reasonably believes that its conflict minerals are frorsleelcgr scrap sources,”
then the issuer'sacingobligationsend there.ld. at 55,313(emphasis added). Tlrule simply
requires that the issuer disclose its determination to the Cssiamjbriefly descriling the scope
and results of itseeasmable country of origin inquirgn anewly-created’Form SD.” Id. On the
other hand, if the issuer: (knows” that its conflict minerals'originated in the Covered

Countries and did not come from recycled or scrap sotiroe$2) “has reason to believ¢hat

had developed “the only nationally or internationally recognized due diligeacework” on

the sourcing of conflict mineralsld. at 56,281. The SEC’s Adopting Release referereesl,

in some plaes, incorporatesaspects of the prior version of the OECD original guidance report,
but the current version is available through the OECD’s webseeOECD Due Diligence
Guidance for Responsible Supply Chains of Minerals From Cowfffected and HighRisk
Areas (2013), available athttp://www.oecd.org/daf/inv/mne/GuidanceEdition2.pdf (addressing
supply chain management for “tin, tantalum, tungsten, their ores and minerakidesivand
gold”) (“*OECD Due Diligence Guidance”). The OECD also sepbragblishes supplemental
guidance on the sourcing of gol&eeOECD Due Diligence Guidance for Responsible Supply
Chains of Minerals From Confli&ffected and HighRisk Areas Supplement on Gold (2012),
available athttp://www.oecd.org/daf/inv/imne/GoldSupplement.pdf.

! As an example, the Commission agreed that “if reasonable inquiry had beeranthde,

no evidence of [Covered Country] origin has arisen, and if the origin of only a small amount of
gold were still unknown, a manufacturer should be allowed to declare that its gold mmtthédr
[Covered Countries] and is DRC conflict free.” 77 Fed. Reg. at 56,312 (alteratioigmalpr
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its minerals“may have originated in the Covered Countries (and may not have come from
recycled or scrap sourcésthen the issuer mugiroceed tdhe Rulés third step Id.

At “Step Threé, issuers musexercise‘due diligencé in an effortto more definitively
determine‘the source and chain of custody”tbkir conflict minerals. Id. While the SECdid
not expressly spell out the steps that must be taken to qualify as “due diligendéariahRule
does require an issuer “to use a nationally or internationally recognized igeaakl framework,
if such aframework is available for the specific conflict minerald. at 56326. Specifically,
the Commission confirmed that the OECD due diligence guidance “satisfiesrifigsiacand
may beused as a framework for purgssof satisfying the final ruls’requirement that an issuer
exercise due diligence in determining the source and chain of custody offiist comerals’
Id. (citing OECD Due Diligence Guidance). Further, the Adopting Release confrahsa
“critical component of due diligence” is an independent, private sector audit desigaesute
that the issuer's due diligence “is in conformity with . . . [a] nationally or inteonatly
recognized due diligenceaimework,” and that the issuer’s actual due diligence efforts comport
with the due diligence approach descriliedts report. Id. at 56,320, 56,328 Depending on
the informationuncovered duringhe due diligenceprocess, an issuenay thenbe requiredo
prepare a Conflict Minerals Reportf, following due diligence, “an issuer determines that its
conflict mineralsdid notoriginate in the Covered Countriestbat its conflict mineralslid come
from recycled or scrap sources, then no Conflict Minerals Report is requitddét 56,312

(emphasis added). The issuer must still, however, prepare and submit a Form SD to the

8 The SEC did, however, authorize an exception to the mandatory audit component with

respecto minerals believed to have come from a recycled or scrap soS8exY.7 Fed. Regat
56,322n.561 (“[A]n issuer exercising due diligence to determine whether a conflict mineral is
from a recycled or scrap source is not required to obtain an independeate pector audit of its
Conflict Minerals Report, regarding that conflict mineral, if there is no ndlyonar
internationally recognized due diligence framework for that recycled ap sonflict mineral.”).
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Commission describing the scope and results of its due diligencesefith. By contrast, if the
issuer’s due diligence reveals that its minedadisoriginate in the Covered Countries attid not
come from recycled or scrap soureew if the issuer cannot determine the source of its conflict
mineralsthroughdue diligerre—then the issuer must prepare and submit a Conflict Minerals
Report to the SECId. at 56,313.

The Conflict Minerals Report must include, among other matters, “a description of the
measures the issubas takerto exercise due diligence on the souarel chain of custodyfo
[its] conflict minerals, accompanied by “a certified independent private sector audit. at
56,320 In addition, unless the issuer’s products can be identified as “DRC confé¢t tine
report mustset forth“a description of the facilities used to process those conflict minerals, the
country of origin of those conflict minerals, and the efforts to determine the onilocation of
origin with the greatest possible specificityd. An issuer'sConflict Minerals Report mustlso
include a description oits products thathave “not been found to be ‘DRC conflict free,”
although issuers can include additional explanatory informai@y believe necessary or
appropriate Id. at 56,322 (“[l]ssuers can add digsure or clarificabn,” which “allows issuers
to include the statutory definition of ‘DRC confliftee’ in the disclosure to make clear that
‘DRC conflict free’ has a very specific meaning, or to otherwise addtess particular
situation.”). On this last pointhe Commissioralso authorizel a temporary transition period
allowing companies unable to determine the origin of their conflict minéoatsescribe those
mineralsas “DRC conflict undeterminabferather thamashaving “notbeen foundo be‘DRC

conflict free!” Id. at 56,321.The Rule allows this alternative description for a-year period



for all reportingissuers and fora fouryear period for “smallef companies. Id. at 56,321
56,3227
Significantly, the Rule does not require tthmompanies place any type of label or
disclosure on productsld. at 56,323 (“We note that many commentators appeared to believe
that the proposed rules would require that an issuer physically label its produtisR@
conflict free” or not “DRC conflict free” . . . . The final rule does not rezja physical label on
any product.”). Rather, these descriptions must be set forth in an issuer’s tCdiikkcals
Report, if at all althougha copy of the Conflict Minerals Report must alsgbélicly posted on
the company’s websitas well. Seel5 U.S.C. § 78m(p)(1)(E); 77 Fed. Reg. at 56,362-56,363.
The Final Rule becameeffective on November 13, 2012, amlde first reports and

disclosurest requires are dug¢o be filed with theSECby May 31, 2014. 77 Fed. Reg. at 56,274.

b) Significant Comments and I ssues Considered by the Commission

Insofar as they are relevant tbe claims Plaintiffs pressn this case, the Court
summarize some of the more significant commeatsd issuegsonsidered-and in some cases,
adopted—by theCommissiorduring the rulemaking process.

First, many commentators urged the Commission to adajet minimisexception to the

Rule’s coverage, submitting a wide variety of proposed threshold améamthe SEC'’s

9 The Commission explained its rationate &dopting this temporary period as follows:

We are permitting this temporary category to address concerns of nhrsgry
commentators that supply chain due diligence mechanisms have not yet been
established; and, therefore, many issuers will notltle to readily determine
whether their conflict minerals did not originate in the Covered Countries, did not
finance or benefit armed groups, or did come from recycled or scrap sources.
This temporary category should allow issuers time to establish Ojaiquie]
supply chain due diligence mechanisms.

77 Fed. Reg. at 56, 321. The Commission additionally believed that “this approach will allow
the final rule to more appropriately target the population of issuers from whichr&3sn
intended to require thidisclosure and will allow time for processes to be put in place so that
issuers may be able to determine the origin of their conflict minerils.”
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consideration See77 Fed. Reg. at 56,295, 56,298. For example, smmenentatorsuggested

that an issuer should be exempt from coverage if the cost of conflict mineradspirodatucts
makes up less than 1% of the issuer’s total production cdstsat 56295. Some other
stakeholdersecommended de minimisexception applicable to “trace, nominal, or insignificant
amounts of conflict minerals” that are part of a company's produtds. And still cther
commentators proposed the adoption afleaminimisexception in circumstances “when the
issuer is unable to determine the origin of only 5% of the product’s minerals,” “for psoduc
containing less than 0.1% by weight of a conflict minerahd/or “if an issuer’s global usage of
conflict minerals comprised less than 0.01% of its materidid.” Ultimately, the Commission
declined to adopt angategoricalde minimisexception as part of the Final Rul&d. at 56,298.

In its view, ade minimisthreshold would have been contrary to the Rule’s purpose, given that
the standard “focuses on whether the conflictaral is ‘necessary’ to a product’s functionality

or production,” rather than “the amount of a conflict mineral contained in the proddctThe

SEC in reaching this decisiomajso relied uporrommentatorsindicatiors that conflict minerals

“are often used in products in very limited quantities,” as well as the Commission’s own
“understand[ing] that there are instances in which only a minute amount of confiextaia is
necessary for the functionality or production of a produlzdt.”

In addition, the SEC received a number of comment®uraginghe Commission not to
apply the Final Rule to companies that “contract to manufacture” products cogtagtessary
conflict minerals, buthat do not “manufacture” such products directlid. at 56,28956,290.
Despite the urging of those commentatoing, Commissionultimately determined that the Rule
should apply tdoth categories of issuerghose thatdirectly manufacture productontaining

necessary conflict minerals, as well as those ¢batra¢ to manufacture such productsd. at
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56,290. In so doinght Commission declined to define “contract to manufacture” in the Final
Rule, believing such a definition would prove “unworkabldd. at 56,29656,291. But the
Adopting Release doesffer guidance. The SEC explained that the term *“contract to
manufacture’only “include[s] issuers that have some actual influence over the manufacture of
their products.”ld. at 56,291. Consequently, the Commis®&plained that an issueowld not

be viewedas “contracting to manufacture a product” if “its actions involve no more than”: (a
“[s]pecifying or negotiating contractual terms . . . that do not direcldye¢o the manufacturing

of the product, such as training or technical support, price, imseirandemnity, intellectual
property rights, dispute resolution, or other like terms . . .”; (b) “[a]ffixisdorand, marks, logo,

or label to a generic product manufactured by a third faoty(c) “[s]ervicing, maintaining, or
repairing a product manufactured by a third partig” In the Commissiors view, this approach
avoidssweeping “pure retailer[sfhto the Rule’s scope, given that companies simply “oiffigi[

a generic product umd [their] own brand name or a separate brand name” generally do not
“exert a sufficient degree of influence” over the manufacturing proddsat 56,292.

As another key pointhe proposed rule would have requigadissuer taindertakeull -
blown duediligenceeffortsif, based on its reasonable country of origin inquiry, it was “unable to
determine that its conflict mineratid notoriginate in the Covered Countriesld. at 56,312.
Believing this framework would unreasonably requissuers to “pove a negative,” the
Commission ultimatelgoncludedthat such an “approach would arguably be more burdensome
than necessary to accomplish the [Rule’s] purpose,” and that “requirintaangein this setting
would not be reasonable and may impose undue coktsdt 56,31256,313. As a result, the
Final Ruleincorporates thestandard outlined above, whereby an issuer is excused from due

diligence obligations so long as it “has no reason to believe that its conflict mimeralbave
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originated in the Covered Countries,” or “reasonably believes that itsatonfherals are from
recycled or scrap sources.ld. at 56,313. In theSEC'’s view, this procedure struck the
appropriate balance: “This revised approach does not require an issuer to proveva megati
avoid moving to [due diligence], but it also does not allow an issuer to ignore or be willfully
blind to warning signs or other circumstances indicating that its conflict mine@shave
originated in the Covered Countriedd.

Separatelythe terms of the proposed rudéso would have requiredssuersunable to
determine the source of their conflict miner@siescribe their products in the Conflict Minerals
Report as “not DRC conflict free.ld. at 56,317. Responding tormmentatorstoncerns that it
“would impose an unfair stigma” on companies that are forced to describe produnté BRC
conflict freg” “particularly on issuers that did not know whether their minerals directly or
indirectly financed or benefited armegtoups in the Covered Countrjeghe Commission
modified the applicable language in the Final Ruld. at 56,322. Insteadssuersmust now
explain thatsuch productdiave “not beenfound to be ‘DRC conflict freg (unless they rely
upon the alternative disclaimer of “DRC conflict undeterminable” durittge temporary
transition period) Id. In the Commission’s view, this approach avoids incentivizing issuers to
“avoid determining the origins of the conflict minerals that they use,” whilaireng faithful to

“Congress’s directive in Section 1502” of Dodd-Fraik. at 56,321

10 Again, gven the breadth and complexity of the issues addressed in the SEC’s Adopting

Release this section summarizes only a small segmenth&f issuesconsideredduring the
rulemaking—those most germane to tbkleimsbefore the Court. Curious readers should consult
thefull AdoptingRelease in the Federal Register for a more comprehensive review.
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B. Procedural History

Plaintiffs initially filed this actionwith the U.S. Court of Appeals for the D.C. Circuit,
invoking 15 U.S.C. § 78as thedirect jurisdictionakpringboard to the Court of Appeals. While
the casavaspendingwith the appellate courhoweverthe D.C. Circuitissued its decision in
American Petroleum Institute v. SEX14 F.3d 1329 (D.C. Cir. 2013), concluding that it lacked
jurisdiction overadirect challenge to a different SEC ruksued under Dod8rank. Id. at 1333.
The D.C. Circuit held that its original jurisdiction under Section 25 of the Exchange Act is
limited to challenges to “final orders issued by the Commission” and to challemgeses
promulgated pursuant to enumerated sections of the Adéd.” Outside of those limited
circumstances, the Circuit explained, “a party must first proceed by filing sdistinct court”
under the APA.Id. The American Petroleundecision was issued on April 26, 2013; four days
late—apparentlyreading the writing on the walPlaintiffs (then Petitioners) moved to transfer
the instantcase to the U.S. District Court for the District of Columbmer 28 U.S.C. § 1631
and the Circuit granted that request.

Following transfer of tis matter to the undersigned on May 2, 2013, the Court directed
the parties to submit a status report outlining how thishedto proceed-and, in particular,
indicatingwhether any partgesired to submiewor additionalbriefing, or whether the parties
preferredthe Court to simply tredhe briefs previously filed with the Court of Appeals as cross
motions for summary judgment.S€eDkt. No. 2). The parties opted for the latter approach,
agreeing that there wa® meed for additional briefing; the parties requesied the Court treat
Plaintiffs’ (formerly Petitioners’) brief filed with the D.C. Circuit as a motion for summary
judgment,and the Commission’s ardtervenors’appellate briefs as cressotions for summary
judgment. $eeDkt. No. 9). The parties also requested expedited rewaéthis case (Id.). The

Court adopted this approagia Order on May 16, 201&nd set a hearing on the crasstions
14



for July 1, 2013. The Couentertainecargument from the parties faearly three hours on the

1st of July, and took this matter under submissidhatttime®*

ANALYSIS

This case presents two separatgegories of claimgor the Court's review. First,
Plaintiffs challenge the SEC’s promulgation of the Conflict Minerals Rulesutite APA,
claiming that the Commission ignored its statutory obligations under the Excheahigeissuing
the Rule andthat theCommission’srulemaking was arbitrary and capricioirs several other
respects Second, Plaintiffs mount a constitutional attagkinstoththe Final Rule an&ection
1502 of DoddFrank contendingthat the obligation forcompaniesto publish their conflict
minerals @sclosures on their own websitesmpels speech in violation dfd First Anendment

The Court discussdbese two subjecteparately below.

1 While the case was pending with the D.C. Circuit, sevaarati submitted briefs, some

supporting the Plaintiffs/Petitioners, and others supporting the Commission. Upsfertréhis
Court ruled that alamici that had filed briefs in the Court of Appeals under D.C. Circuit Rule
29(a) would be permitted to participateaansiciin these proceedings. Accordingly, along with
the parties’ respective briefs, the Court also recemmicus briefs from the following: (1)
Professor Marcia Narine, Ambassador Jendayi Frazer, and Dr. J. Peter(iRhsupport of
Plaintiffs); (2) the “Industry Coalitior”™American Coatings Association, Inc., American
Chemistry Council, Car Manufacturers Institute, Consumer Specialty Psodssiociation,
National Retail Federation, &ision Machinated Products Association, and The Society of the
Plastics Industry, Indin support of Plaintiffs); (3) Better Markets, Inc. (in support of the SEC);
(4) Global Witness Limited, Fred Robards, and Gregory Mthe8diter (in support of the
SEC); and (5) a group of Congressiomahic—Sen. Barbara Boxer, Sen. Dick Durbin, former
Sen. Russ Feingold, former Rep. Howard Berman, Rep. Wm. Lacy Clay, Rep. Keitm Elli
Rep. Raul Grijalva, Rep. John Lewis, tHeap. (now Sen.) Ed Markey, Rep. Jim Mzbhott,
Rep. Gwen Moore, and Rep. Maxine Wat@nssupport of the SEC). Copies of these briefs can
be found in the case file transferred from the Court of Appeals, contained in ribasva
attachments at Docket Entry No. 1 on the Court’s electronic docket.
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A. Plaintiffs’ APA Claims

1. Applicable Standardsof Review

“When ruling ona summary judgment motion in a case involving final review of an
agency action under the APA, the standards of Federal Rule of Civil Procedure 56(c) do not
apply because of the limited role of the court in nevmg the administrative record.’Int’l
Swaps & Derivatives Ass’n v. U.Gommody Futures Trading Comm,r887 F. Supp. 2d 259,
26566 (D.D.C. 2012). Instead, “[sjJummary judgmseetves as a mechanism for deciding, as a
matter of law, whether the administrative record supports the agency actionhatitemthe
agency action is consistent with the APA standard of reVidd:.at 266 (citingRichards v. INS
554 F.2d 1173, 1177 & n.28 (D.C. Cir. 1977)). Under the APA, agency astiotawful if it is
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordahdawwit 5 U.S.C.
8 706(2). The “arbitrary and capricious” standard of revieaniarrowone and it is well settled
that “a court is not to substitute its judgment fort thiathe agency.”Motor Vehicle Mfrs. Ass’n
v. State Farm Mut. Auto. Ins. Cal63 U.S. 29, 43 (1983)While the reviewing court must
conduct a “searching and careful” review, the agenagtmnremains “entitled to a presumption
of regularity,” Citizers to Preserve Overton Park, Inc. v. Vqlg®1 U.S. 402, 4156 (1971),
and thecourt “will not second guess an agency decision or question whether the decision made
was the best oneC & W Fish Co. v. Fox931 F.2d 1556, B5 (D.C. Cir. 1991). Buthe court
mustneverthelesbe satisfied that the agency “examine[d] the relevant data and articulate[d] a
satisfactory explanation for its action including a rational connection batthe facts found and
the choice made."State Farm 463 U.S. at 43see als Nat'| Ass'n of Home Builders v. ERA
682 F.3d 1032, 1036 (D.C. Cir. 2012).

Moreover, where a case turns on the agency’s interpretation of a statute igesdohah

implementing, courts apply the well-worn, two-part Chevrontest. Chevron U.S.A. Inc. v.
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Natural Res. Def. Council, Inc467 U.S. 837 (1984). Undé&hevronStep One, theourt must
first determine “whether Congress has directly spoken t@tbesequestion at issue.”ld. at

842 Pub. Citizen v. Nuclear Regulatoryo@m’n 901 F.2d 147, 154 (D.C. Cir. 1990). If so,
then thecourt’s inquiry ends, and the clear andambiguous statutory language controfSee
Northeast Hosp. v. Sebeljug57 F.3d 1, 4 (D.C. Cir. 2011) (citiighevron 467 U.S. at 842-43).

In answering this question, tleeurt reviews the statutde novg “employing traditional tools of
statutory constructioh,Nat’l Ass’'n of Clean Air Agencies v. EPA39 F.3d 1221, 1228 (D.C.
Cir. 2007),by assessing “the statutotgxt at issue, the statute as a whole, and . . . legislative
history where appropriate|ht’l Swaps 887 F. Supp. 2d at 268 (internal citations omittedg
also Bell Atl. Tel. Co. v. FCQ31 F.3d 1044, 1047 (D.C. Cir. 1997) (characterizinghevron
Step One inquiry “as a search for fflain meaning of the statute”)f the statute is ambiguous,
however, tha the analysis shifts tadChevron Step Two, whereby theeviewing courtmust
consider “whether the agency’s [interpretation] is based on a #ieiconstruction of the
statute.” Chevron 467 U.S.at 843 see also Peter Pan Bus Lines v. FMS@AL F.3d 1350,
1353 (D.C. Cir. 2006). Unde&hevron “[a] statute is ambiguous if it can be read more than one
way.” Am. Fed’'n of Labor & Cong. of Indus. Org.v. Fed. Election Com333 F.3d 168, 173
(D.C. Cir. 2003). “Because the judiciary functions as the final authority on isfstatutory
construction, an agency is given no deference at all on the quedtietmer a statute is
ambiguous.” Wells Fargo Bank, N.A. v. Fed. Deposit Ins. Coil0 F.3d 202, 2086, (D.C.

Cir. 2002) (internal citations and quotation marks omitted).

2. The SEC'’s Statutory Obligations Under The Exchange Act

Plaintiffs’ briefing opens with @ overarching challenge to tb Commission’s

promulgation of theConflict MineralsRule they argudhat the SEC failed to “analyze properly
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the costs and benefits” of the Ruds a whole ostensibly in contravention of its statutory
directives under the Exchange Act. (Pls.’ Brief28-27). From Plaintiffs view, “[t]he
Commission had to conduct an adequate analysis of the overall costs and benefitalef the r
including the alternatives it adopted, in order to satisfy its statutory obligammhgxercise its
authority in areasoned manner.” Id. at 2. They claim that the Commission shirked its
statutory obligations to consider “whether the action will promote efficiecmypetition, and
capital formation,” 15 U.S.C. § 78c(f), and to ensure that the Rule would not “irapms&len
on competition not necessary or appropriate in furtherance of the purposes of’ the Exattange A
id. 8 78w(a)(2). Plaintiffs argue thatthe SEC was requiredy the Exchange Acto
independently determine whether the rule was “necessary or appropriate . . .e@seldbe
conflict and violence in the DRC.” (PIs.” Reply at 4ps Plaintiffs see itthe Commission
abdicated this responsibility and improperly deferreongress’s determination that conflict
minerals disclosure will yield socidlenefits in the form of decreasing conflict and violence in
the DRC,” (d. at 3), and “failed to even conclude that [its] choices will improve conditiomein t
DRC at all,” (Pls.” Brief at 33). By supposedly ducking this statutory obligation, Plaintiffs
contend,the Commission’s decisiemakingwas arbitrary and capricious, necessitating vacatur
of the Conflict Minerals Rule. The Court disagrées.

To begin with,Sections 3(f) and 23(a)(2) of the Exchange Act simply do not mandate the
type of analysis Plaintiffs claim was lacking her8ection 3(f) provides that whenever “the
Commission is engaged in rulemaking . . . and is required to consider or determiner wheth

action is necessary or appropriate in the public interest, the Commission shabtragler in

12 The Court finds it somewhat telling that Plaintiffs devoted almost no attention to this

particular theory during oral argumenbever so much as invoking 15 U.S.C. 88 78c(f) or
78w(a)(2) during their presentation. Instead, Plaintiffs focusedhernspecific challenges to
particularized aspects of the Final Rule, which the Court tackles in the sebtoflow.
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addition to the protection of investomshether the action will promote efficiency, competition,
and capital formatiorf 15 U.S.C. § 78c(flemphasis @ded). And Section 23(a)(2jtatesthat

the Commission shall, “in making rules and regulations . .cophkideramong other mattethe
impact any such rule or regulation would harecanpetition” and “shall not adopt any such
rule or regulation whichvould imposea burden on competitionot necessary or appropriate in
furtherance of the purposes” of the Adtl. 8§ 78w(a)(2)(emphasis added By their terms, these
provisions onlyobligate the SEC to “considettie impact that a rule or regulation magve on
variouseconomicrelated factors—efficiency, competition,and capital formation. In doing so
the Commission may deelinappropriate (or even necessaty)weighthe costs and benefits of
its proposed actioas related tdheseenumerated factorut to suggest that tHexchange Act
mandateshat the SEC conduct some sort of broader, washgingbenefit analysisimply reads
too much into this statutory languageéhis is particularly true here, where the resulting benefits
Plaintiffs accuse the Commission of ignoring relatdhtionanitarianobjectives thatCongress
concluded would be achieved by the rulemakiagher tharsome sort oBconomicobjectives
underlyingthe Commission’s rule(See, e.gPIs.’ Brief at 1 (complaining that the SEC “did not
determine whether the rule will providay benefits to the people of the DRC”) (emphasis in
original); id. at 23 (“[T]he Commission imposed these enormous costs without determining
whether the rule would yieldny benefits for the Congolese people.”) (emphasis in original);
Pls.” Reply at 12 (“[T]he Commission failed to assess whether these determinations wddld yie
any benefits or instead make a tragic humanitars&tuation even worse.” (emphasis in

original)). Simply put, there is no statutory support for Plaintiffs’ argurtiexitthe Commission
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was requiredo evaluatewhether the Conflict Minerals Rule would actually achieve the social
benefits Congress envision&d.

Nor is Plaintiffs argument reinforced by any of ti@&rcuit precedent theyite. It is true
as Plaintiffs asserthat our Court of Appealsas emphasized tIi®&EC’s“statutory obligation to
determine as best it can teeonomicimplications of its rulé Bus. Roundtable. SEC 647
F.3d 1144, 1148 (D.C. Cir. 2011) (emphasizing the Commission’s “unique obligation to consider
the effect of a new rule upon ‘efficiency, competition, and capital form&tiongder 15 U.S.C.
88 78c() & 78w(a)(2)); see alsocAm. Equity InvLife Ins. Co. v. SEC613 F.3d 166, 1787
(D.C. Cir. 2010) &pplying Securities Act's companion provision, 15 U.S.C. § 77b(b), which
similarly requires the SEC to consider “efficiency, competition, and cafatahation”);
Chamber of Commerce. SEC 412 F.3d133, 143(D.C. Cir. 2005) (construing companion
provision of the Investment Company Act, 15 U.S.C. §-3@3, which tracks the same
language). In this vein the D.C. Circuit has invalidated arule based on the Commission’s
failure “to estimate and quantify the costs it expected companies to incurjtsafuicking
serious evaluation of the costs that could be imposed upon compdss,Roundtable647
F.3d at 1150, 115%;acateda ruledue to he SEC’sfailure to conduct “an analysis of whether
the specific rulewill promote efficiency, competition, and capital formatioAm. Equity 613
F.3d at 178(emphasis in original)and struck downa regulation because the SEC failed to

determinea “range within which a fund’s cost of compliance will fall,” which the court found

13 For this same reason, Plaintiffs’ reliance Buablic Citizen v. Federal Motor Carrier

Safety Administration374 F.3d 1209 (D.C. Cir. 2004), is equally misplackdPublic Citizen
the Circuit invalidated an FMCSA rule concerning commercial motor vehicles deec¢ha
FMCSA clearly failed to consider an issue during the rulemakihgver health and safety
thatit was expressly required to consider by statdte.at 121617. Setting aside the fact that
the portions ofPublic Citizencited by Plaintiffs are plainlyglicta that decision isnapposite
becausgunlike the FMCSA inPublic Citizen the Commission had no statutory obligation to
evaluate the humanitarian impact awtialbenefits of the Conflict MineralRule.
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“would be pertinent to its assessment of the effect the condition would have uponasffasien
compettion, if not capital formatiori, Chamber of Commercd12 F.3d at 1434. As should be
clear, however, all of t/se cases involved shortcomings on the Commission’s part with respect
to theeconomidmplicationsof its actions—economic implications that the SEC was statutorily
required to consider in adopting the challengedsuBy contrast, none of tise decisions lersd
support to Plaintiffs’ theory that the Conflict Miner&tsile must be invalidated because the SEC
failed to considewhetherthe Rule would actually achiexke humanitarianbenefits identified

by Congress?

Plaintiffs also fail to account faanother importantlistinction betweenthose decisions
and the case at bar. All thosecasesinvolved rulesor regulations thatvere proposed and
adoptel by the SEC of its own accordjth the Commissiorhaving ind@endentlyperceived a
problem within its purview and havingxercisedts own judgmento crat a rule or reglation
aimed athat problem.See Bus. Roundtabhlé47 F.3dat 1146(reviewing proxy rule adopted by
the SECbased onts beliefthat “the current process impede[d] the expressioshareholders’

right under state corporation laws to nominate and elect directérs”)Equity 613 F.3d at 170

14 The Commission appropriately recognized this distinction in its Adopting Release

explaining that:
Congress intended for the rule issusgrsuant to Section 1502 to decrease the
conflict and violence in the DRC, particularly sexual and gender based violence. A
related goal of the statute is the promotion of peace and security in the Conge. Thes
are compelling social benefits, which wee aunable to readily quantify with any
precision, both because we do not have the data to quantify the benefits and because
we are not able to assess how effective Section 1502 will be in achieving those
benefits. We also note that these objectives of Section 1502 appear to be directed at
achieving overall social benefits and are not necessarily intended to generate
measurable, direct economic benefits to investors or issuers specifically.
Additionally, the social benefits are quite different from thenenmc or investor
protection benefits that our rules ordinarily strive to achieve.

77 Fed. Reg. at 56,350 (emphasis addeeR; also id(“[U]nlike in most of the securities laws,
Congress intended the Conflicts Mineral Provision to sertwenaanitariarpurpose, which is to
prevent armed groups from benefiting from the trade of conflict minerals.”).
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71 (invalidating “Rule 151A,” through which tf&EC"“sought to ensure that purchasers of [fixed
index annuities] would be entitled to the full protection of the federal securitve¥)j&hamber

of Commerce412 F.3d at 13Treviewing rule amendingiutual fund regulations based on the
SEC’sbelief that “more was required” due to a “serious breakdown in management ¢pntrols
Here, by contrast, the Commission promulgated the Conflict Minerals Rule putsuant
express, statutory directiieom Congresswhich was driven by ongress’sdeterminationthat

the due diligence andlisclosure requementsit enacted would help to promote peace and
securityin the DRC. As a result, the SEC rightly maintains that its role was not to “second
guess” Congress’s judgment as to the benefits of disclosure, but to, instEad]gate a rule
that would promote the benefits Congress identified #rat would hew closely tothat
congressional commandSeePub. Citizen v. FTC 869 F.2d 1541, 1557 (D.C. Cir. 1989)
(“[Algencies surely do not have inherent authority to seeguress Congress’ calculations.”);
Kimberlin v. U.S. Dep’t of Justic&50 F. Supp. 2d 36, 48 (D.D.C. 20same).

Therefore, \hile Plaintiffs inveigh againstthe Commission’s apparent disregard for its
“statutory mandate” in failing to assess whether the Conflict Minerals Ralddvactually
achieve the benefits Congress identified, this argtimests on a false premise. The Exchange
Act imposes no such statutopbligation And framed appropriately, the Court is easily
convinced that th€ommissiondischargedany potentialresponiility to consider whether the
Final Rule will “promote efficiency, competition, and capital formatiorghd that the

Commission appropriately consideréite Rule’simpact on competition more generallgs
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required by the Exchange AcBeel5 U.S.C. §§ 8c(f), 78w(a)(2)"> Indeed,Plaintiffs do not
meaningfully contest these points.

First, he Adopting Releaseonfirmsthatthe Commission considered the Rulefapact
on efficiency, explaining “that the required disclosure will help investors impgribe securities
of the issuers subject to the Conflict Minerals Statutory Provision” and “could improve
informational efficiency. 77 Fed. Reg. at 56,350. On the other hand, the SEC posited that
because the cost of compliance for this provision will be borne by the shareholders of the

company,” the Rule coulddivestcapital away fronother productive opportunities” andnay

15 In the Court’s view, it is not clear that the requirements of Section 3(f) even appig t

rulemaking in the first place. By its terms, this provig®only triggered when the Commission

“is required to consider or determine whether an action is necessaryropragie in the public
interest. 15 U.S.C. § 78c(f). Here, the Commission was not required to make such a
consideration or determination; in a sense, Congress had already done so, concludimey that
conflict minerals disclosure scheme was “necessary” and/or “appropriate pulfic interest.”
SeeDodd+rank § 1502(a), 124 Stat. 2213 (explaining Congress’s belief that the “emergency
humantarian situation” in the Democratic Republic of the Congo “warrant[ed] the poosisf
section 13(p) of the Securities Exchange Act”). Absent such a requirement@ontineission’s

part, it seems that Section 3(f)’'s directive to consider the Rule'steffie “efficiency,
competition, and capital formation” would not have even been triggered. Moreovergatedefl

in otherprovisionsof the Exchange Act, when Congress expects the SEC to undertake this type
of analysis, it expressly uses the phrase “as necessary or appropriateublithgnferest in the
relevant statute.See, e.g.15 U.S.C. §/8f(a) @uthorizing the Commission to issue rules and
regulations related to an entity’s registration with the SBE rfecessary or appropriate in the
public interest”);id. 8 78(b)(1) (empowering the SEC to promulgate rules surrounding the
information required to register securities with the Commissias necessary or appropriate in

the public interes}; id. 8 78m(q)(2)(D)(ii)(VII) (authorizing the Commissi to promulgate

rules “necessary or appropriate in the public interest” related to a disclegureerconcerning
“resource extraction issuers”). Congress did not use such language here.

Nevertheless, insofar as the Commission considered itself subject to themegug of
Section 3(f), along with those under Section 23(a)&8eDef.’s Brief at 29), the Court need not
conclusively decide this issue. Since the SEC conducted an analysis under Section 3(f)
adopting the Final Rule without any suggestion that such an analysis was not requi@siirthe
evaluates the propriety of the Commission’s analysis as performed, inclislingmpliance
with 15 U.S.C. § 78c(f). Am. Equity 613 F.3d at 177 (“[T]he SEC must defend its analysis
before the court upon the basis it employed in adopting that analysis.”). Howeseshould
not be taken as a ruling that such an analysis was actually required in connedtidhiswvit
particular rulemaking.
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result ina loss of allocative efficiency,” although such loss might be offsetricreased demand
for the firm’'s products and/or shares by socially conscious consumers and inVedtbrs
Second, te Commissiorconsidered whether the Rule would “have a significant impact on
capital formation,” explaininghat it “[did] not expect that the rule would negatively impact
prospects of the affected industries to the extent that would result in withdraeapital from
these industries.ld. at 56,356056,351. And third, the Commission considered thele’s effect
on compettion, noting that “issuers with a reporting obligation under the Conflict Minerals
Statutory Provision could be put at a competitive disadvantage with respect to goivg@nies
that do not have such an obligation.id. at 56,350. The SECalso observa& that “the
implementation of the statute may provide significant advantage to foreign ciesnphat are
not reporting in the United States . . . but do compete directly with reportingsissikee United
States.” Id. But on balancethe SEC concludedhat “to the extent the final rule implementing
the statute imposes a burden on competition in the indusfrig$ected issuers,” itbelievdd]
the burden is necessary and appropriate in furtherance of the purposes of Sectibrid.3(p).
Therefore upon review of the recordthe Court isconvinced that the Commission
appropriatelyconsidered th&arious factors that Sections 3(f) and 23(ajfdhe Exchange Act
actually require No statutory directive obligated the Commission to reevaluate and
independently confirm that the Final Rulould atually achieve thehumanitarian benefits
Congressntended Rather, the SEC appropriately deferred to Congress’s determination on this
point, and its conclusiowas not doitrary, capricious or contrary to law—whetherbecause of

some statutory directivender the Exchange Act or otherwise.
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3. The Commission’s Estimation of Particular Costs

Plaintiffs next argue-albeit somewhat weakhrthat the Commissionarbitrarily
underestimatedome aspects of the Rudetosts. Parroting language framr Circuit, Plaintiffs
accuse the Commissiaf “inconsistently and opportunistically fram[ing] the costéthe Rule
and “failling] adequately to quantify the certain costs.” s(PBrief at 31) (quotingBus.
Roundtable 647 F.3d at 11489). In particular Plaintiffs focus on two aspects of the
Commissim’s cost analysisinformation technology“IT”) costs and the estimated number of
suppliers that will be impacted by the Rulés Plaintiffs see it, the Commission arbitkgr
rejectedthe estimates that NAM submitted during the rulemaking prosasply because other
commenters provided lower estimates.” (Pls.” Reply at 8s@&drgument miss the mark.

As a general mattethe Court disagrees that the Commissgimply rejecéd NAM’s
estimates out of hand, as Plaintiissert Upon receiving four separate cost estimates from
commetiators (including one from NAM), the Commission notibe “wide divergence” among
the variousanalyses, ranging from $387 million to $16 billion. 77 Fed. Reg. at 56 85 ket
forth in the Adopting Release, the Commisslmelieved that “a combination of the analyses
[would] provide a useful framework for understanding various cost components,” and it
“strive[d] to achieve a balanced and reasonable analysis based on the data aptioassum
provided by all commentators, as well as [the Commissiaws] analysis and assumptions.”
Id. Moreover, whilethe Commission placed particular empbasi two studies—those prepared
by NAM and by Tulane Universityit noted that “even these two studies did not provide
sufficiently documented evidence to support all of their assumptions and assertthng\s a
consequence, the SEC took “into account \leavs expressed in other commesttdrs, and
made modifications to the analyses providedtiwy manufacturing industry association and

university group commentatoeccordingly! Id. This approach the Commissionconcluded,
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“better synthesize[d] the farmation provided to [it] in the comment processid. This
methodologystrikes the Court as eminentyppropriate, whichmeans that Plaintiffs are left to
argue that certain, specific aspeat the Commission’s calculations were arbitrary and
unreasoable. Theyfare no better on that front.

First, with respect to the IT costs, the Commission noted that “an important
consideration” intheseestimates was the “cost of upgrading or implementing changes to IT
systems.” Id. While the Commissionnitially looked to thelT cost estimates submitted by
NAM and by TulaneUniversity, it believed that those figures “may have been -aveusive,”
given the input of other commentatavko pointed outthat: (1) “conflict minerals software for
small compares can be downloaded for free”; (2) the systems used in NAM’s and Tulane’s
studies were “the most expensive systems on the market”; and (3) mangncesnipterviewed
“would not need to invest in new software solely for conflict minerald.” But neitter did the
Commission accept, hooHine-andsinker, the lower estimates submitted by those other
commentators. Instead, the SEC struck what it believed to begtiidbalance among all the
estimates submitted: “[W]e do not intend to replace the manuifagtundustry association and
university group commentators’ cost estimates with the smaller estimate prosatiest, for
purposes of our cost estimate, the appropriate estimate lies somewhere aanbtétase two
estimates.” Id. While Plaintiffs may believe the Commission got it wrong, their disagreement
does not render the SEC’s analysis on this @oinitrary orunreasonable.

Nor was the Commission’s analysis of the total number of affectediérssuppliers
impropet While NAM’s study estimatedhat each issuer had an average of 2,000-tfest
suppliers, the Commission foutidat number “not supported by other estimates” and “difficult

to reconcile with figures reported by other commentatold.’at 56,352. At the same tenthe
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SECalso declined to accept the lower figure profferecabgther commentator: “[We] do think
a prudent reduction in the manufacturing industry association commentator'satesisn
warranted, but here again, we do not know that 163 is any moesegpative of an average
company’s experience.ld. In turn, the Commission relied upon Tulddeiversitys estimate
of 1,060 average suppliers, which it found most reasondile.ln so doing the Commission
weighedcomments received from the varigpartiesand exercied its discretion in concluding
which figures were most appropriate. While Plaintiffs, again, may disagee€ourt cannot say

that the SEGctedarbitrafly or capriciouly in reaching this particular estimate.

4. The DeMinimis Threshold

Plaintiffs nextcomplain that th&€€ommissionwrongly failed to implement any type of a
de minimisexemption from the Conflict Minerals Rule’s coverageheir attack on this front is
twofold. They firstcontendthat the Commission believed th&atute unambiguously foreclosed
anyde minimighreshold, when, according to Plaintif@pngress actually left that determination
up to the SEC. Because the Commission wrongly treated the statute as unambiguous and
thought itselfprecluded from even consideringda minimisexception,Plaintiffs argue the
Court should not afford the SEC’s determination any deference and should instead remeand to t
agency for furthemproceedings Second, Plaintiffs insist that even if the Commissith
exercise its discretioan this point its analysis of thele minims issue wasarbitraryand cannot
survive APA review. In particular, Plaintiffs take issue with the Commissiategedly
conclusoryrationale and they fault the Commission for failg to conduct any meaningful
analysis of the varioude minimisproposals submitted during the rulemaking process. The

Court considergach ofthese arguments in turn.
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Beginning with Plaintiffs’ opening theory, they maintain that Déddnk 8§ 1502 is
silent, or at least ambiguouas tothe propriety of the SEC adoptirgde minimisthresholdas
part of the Final Rule In support, Plaintiffs argue that the statute “does not forbid” or
unambiguously foreclose the use aleaminimisexception, which, in their view, is an indication
that “[tihe Commission plainly had power to adomteaminimisexception.” (Pls.” Reply at 11).
According to Plaintiffs, th&SECthereforecould have looked to its general exemptive authority
underthe Exchange Acthrough whichthe Commission can “exempt .any class or classes of
persons, securities, or transactions, from any provision or provisigtiedixchange Actpr of
any rule or regulation thereunder, to the extent that such exemptiaressagy or appropriate in
the public interest, and is consistent with the protection of investors.” 15 U.S.C. § 78mm(a)
see also id.8 7d8(h) (authorizing exemptions from several provisions of the Act, including
Section 13, “upon such terms and conditions and for such period as it deems necessary or
appropriate,” provided “that such action is not inconsistent with the public interetbte or
protection of investors”). Alternatively, Plaintiffs contend that ghCommission could have
relied on its inherent authority, under general principles of administrative tavgreatea de
minimisexception. See e.g, Ala. Power Co. v. Costlé36 F.2d 323, 3661 (D.C. Cir. 1979);
Ass’n of Admin. Law Judges v. FLR297 F.3d 957, 962 (D.C. Cir. 2005)A§ long as the
Congress has not been ‘extraordinarily rigid’ in drafting the statutehere’is likely a basis for
an implication ofde minimisauthority to provide [an] exemption when the burdens of regulation
yield a gain of trivial or no value.””) (quong Envt’l| Def. Fund, Inc. v. EPA82 F.3d 451, 466
(D.C. Cir. 1996))alterations in original

Plaintiffs arguethe Commission wronglignored these precepts afmbncluded that it

lacked authority” anavas“precluded from considering” arge minimisexceptionas part of the

28



Final Rule (PIs.’ Brief at 35). To this end Plaintiffs point to severalstatements by the SEC
within the Adopting Releas

e “The statute itself does not containda minimisexception, and for several
reasons we believe it would be contrary to the Conflict Minerals Statutory
Provision and Congressional purpose to include one,” 77 Fed. Reg. at 56,298;

e “If [Congress] had intended that the provision be limited further, so as not to
apply to ade minimisuse of conflict minerals, we think Congress would have
done so explicitly,’id.; and

e “[W]e are of the view thafongress intended not to provide fod@minimis
exception, and including one in the final rule would therefore thwart, rather
than advance, the provision’s purposd,”

In this same veirRlaintiffs alsohighlight several passages from t8EC’sbriefing in this case:

e “[T]he Commission’s broader conclusion that consistent with the views of the

State Department, we believe Congress intended the disclosure provisions to
apply to the use of even smaller amounts of conflict minerals originating in
the Covered Countries necessafgirecluded the amption of any of thede
minimis thresholds (PIs.” Reply at 11) (quoting Def.’s Brief at 48) (internal
citations and quotation marks omitted);

e “It was not for the Commission, througle minimisexemptive authority, to

find that Congress overreached and to bring the statutory requirements back
into line,” (Id.) (quoting Def.’s Brief at 46); and
e Highlighting the SEC’s decision not “to createl@ minimisexception based
on its analysiof the ‘text, structure, and purposes of Section 1508d")
(citing and quoting Def.’s Brief at 16, 43).
Plaintiffs insist that these statemetustray the SEC’s unambiguous treatment of the statute
during the rulemaking process.

For its part, the Commissiaecognizes its general powers of exemptive authetgth
expressly undethe Exchange Act and impliedly under general APA principles. But the
Commission disagrees thatit believed Congress through Section 1502, unambiguously
foreclosedhe use of those powerstime Conflict Minerals Rule According to theSEC it “did

not conclude that it ‘lacked authority’ to create or that it ‘was precluded fronideoing)’ ade
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minimis exception.” (Def.’s Brief at 44). Instead, the Commisgiejins that it exercised
discretion in interpreting the statuteppropriat@ly] examined whether such an exception would
further the disclosure scheme Congress envisioned,” and reasonably concludbdréhavas
“ample reason to decline to create such an exception under either its generahbergst
authority.” (d. at 46). Sinceneither side contends that Congress clearly and unambiguously
answered the question of whethateaminimisexception could be adopted as part of the Conflict
Minerals Rule the Court need not embark anfull-blown analysis unde€hevronStep One.
Rather,as dothe parties, the Court treats the statutsilaston thede minimigssue Ordinarily,

the Court would therefore proceed toChevron Step Two and determine whether the
Commission’s interpretation is “a permissible construction of the stat@eevron 467 U.S. at
863. But Plaintiffs insist that the Court’s analysis must stop here.

On this point, Plaintiffs are correct that “defece to an agency’s interpretation of a
statute is not appropriate when the agency wrongly ‘believes that intépresacompelled by
Congress?” Peter Pan 471 F.3d at 1354quotingPDK Labs., Incv. U.S. Drug Enforcement
Admin, 362 F.3d 786, 798 (D.C. Cir. 200). Rather “Chevronstep 2 deference is reserved for
those instances when an agency recognizes that the Congress’s intent @imdtopl the
statute’s face.”ld.; see also Sec’y of Labor v. Nat'l Cement Co. of ,CH#4 F.3d 1066, 137
(D.C. Cir. 2007) &pplying these principles whetlee agency “incorrectly treated the statute as
unambiguous and interpreted it accordingl\B)ate of Arizv. Thompson281 F.3d 248, 2534
(D.C. Cir. 2002) o Chevrondeference accorded where ageribelievdd] that the statute
clearly bajred]” a contrary interpretation, and that it was “without discretion to reach anothe
result”). Plaintiffs also rightly observe that, in such circumstantesappropriate course of

action is for a court to remand the agency “to interpret the statutory language and@eter
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Pan 471 F.3d at 1354ee alsdnt’| Swaps 887 F. Supp. 2d at 2&1. In Plaintiffs’ view, this

is precisely what transpired here. The Commission disagrees. The questibe foouirt,
therefore, becomes whetheas Plaintiffs see thingsthe SEC treated Sectionl502 as
unambiguous on thde minimisissue andelt “without discretion to reach another result,” or
whether, as the Commission contends, it exercised its discretion in findde rainimis
excepton inappropriate. On balandhe SEC has the bettef this argument.

Most significantly the language used by tl@mmissionis a far cry from the type of
definitive, declarativeagencystatementshat our Circuit has described as a conclusion that the
agency treated a statute asmnbiguous.Plaintiffs do notdentify any clear statementeither in
the Adopting Release or in the SEC’s briefbiefore the Court-showingthatthe Commission
believedits interpretatiorwas “plainly” required bythe statute. Contra Peter Pan 471 F.3d at
1353 (elying on agency statement thHdt]his interpretation isnot consistent with the plain
language of the statube(emphasis in originaj)Nat’l Cement 494 F.3d at 1074pointing to
agency declaratiothat “the definition of ‘coal or other mingglainly includes a road such as the
one at issue”) (emphasis in original). Ndo Plaintiffs point to any statement on the
Commission’s part emcing a belief thathe statute “[did] not permit” a contrary interpretation
ContraPeter Pan471 F.3d at 1358elying onagency statement that a statuteés not permit
FMCSA to withhold registration for failure to comply with ADA requirementsinghasis in
original); Stateof Ariz.,, 281 F.3d at 25800king toagency remark thatlte TANF legislation . .

. does not permiit being designated as the . . . primary prodg)a(@mphasis in originaj)
Transitional Hosps. Corp. of La. v. Shala222 F.3d 1019, 1029 (D.C. Cir. 2Q0@elying on
agency’s statement thgtw]e do not believe that the statute permitdaugxtend the exclusion

for long-term care hospitals”) (emphasis in original). At best, the language Plamgfsght
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demonstratethat the Commission considered, ore partof its decisiormaking processyhat it
believed Congress’s intent to have beenenactingSection1502. True the Commission
deployed traditional tools of statutory constructinrdoing s@ looking to Congressionahtent
and legislative tbtory. But it is entirely appropriate for an agency, in the course of construing a
statute it is charged with implementing, tonsider whether a particular interpretation is
consistent withthe statute’s purposeSeeVill. of Barrington v. Surface Transp. B&36 F.3d
650, 66566 (D.C. Cir. 2011) (explaining that agency’s parsing of statutory languagectsrdis
Congress’s intent, along with its consideration of legislative history, “apprelgrigtide[d]
[the] agency in interpreting an ambiguous s&fy see alsdNorthpoint Tech Ltd. v. FCC 412
F.3d 145, 151 (D.C. Cir. 2005) (“A ‘reasonable’ explanation of how an agency’s intépreta
serves the statute’s objectives is the stuff of which a ‘permissible’ comstrig made.”) (citing
Contl Air Lines v. Dep't of Transp.843 F.2d 1444, 1452 (D.C. Cir. 1988)This is all the
Commission did here.

While the Court is mindful that the Commission did not explicitly indicate its belief that
Section 1502 was ambiguous on the minimisissue, ourCircuit has expressly rejected the
notion that “an assertion of ambiguity is required” by an agency in order to meriertader
underChevronStep Two. See Braintree Elec. Light Dep’t v. FERG667 F.3d 1284, 12889
(D.C. Cir. 2012) (“As long as the teist ambiguous and the agency does not insist that it is clear,
a reasonable interpretation will warrant our deference.”).

Further,Plaintiffs’ argument overlooks the fact that the Commissié&udopting Release
set forthadditional policybased and practiteeasonsinderlyingits belief that the adoption of a
de minimisexceptionwould beinappropriate. Relyingn commentators’ feedbatkat conflict

minerals “are often used in products in very limited quantities,” the SEC detdrrthae
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“including a de minimisthreshold could have a significant impact on the final rule.” 77 Fed.
Reg. at 56,298see also id(“[W]e understand that there are instances in which only a minute
amount of conflict minerals is necessary for the functionality or productiorpafdact.”). The
Commission would have felt no need to discuss these reasons if it believecbiggtssionally
hamstrung from exercising its discretion on this issue. It also bears notinm tistProposing
Release, the Commission sought commasttd whether there should bdeminimisthreshold
in [the] rules based on the amount of conflict minerals used by an issuer in algaptioduct or
in its overall enterprise and, if so, whether such a threshold would be consistent witimfinet C
Minerals Statutory Provision.” 77 Fed. Reg. at 56,293. If the Commissiorthought itself
foreclosedirom even considering de minimisthresholdthen there would have been no reason
to solicitfeedback orhe issueas part of the rulemaking procesgaking all of these factors into
account, the Court concludes that the Commission did not believe its “interpretaish |
compelled by Congress,Peter Pan 471 F.3d at 1354, but thahe Commissioninstead
exercised itsndependent judgment in declining to adoplieaminimisexception°

As such, the Court’s focus turns@evronStep Two, asking whether the Commission’s

interpretation ofSection15020n this issuavas permissible The Court need not tarry here long.

16 Plaintiffs additionally point to the fact that the Commission failed to include any

discussion of thele minimisissuesn the section of the Adopting Release entitled “Benefits and
Costs Resulting From Commission’s Exercise of Discretion.See(Pls.” Repy at 10)
(referencing 77 Fed. Reg. at 56,382 350). This argument is unavailing. For one thing, the
Commission did not purport to summaria# of its discretionary decisions in that section,
making clear instead that the SEC was focused on whalievéé to be the most significant
choices[it] made in implementing the statute and the associated costs and benefitséd.77 F
Reg. at 56,342 (emphasis added). Perhaps in the SEC’s minde timnimisissue did not
qualify as a “significant choice[] particularly given that the Commission’s discussion ofdée
minimis threshold earlier in the Adopting Release hardly encompasses more than one page
collectively. The Court declines to attribute the significance to timessionthat Plaintiffs
invite. But more to the point, whatever potential impact this single factor might merit, it does no
outweigh the more consequential evidence in the record that the Court has alreassedis
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Of course, the Coufdefer[s] to the administering agency’s interpretatasthiong as it reflects a
permissible construction of the statutePriends of Blackwater v. Salaza$91 F.3d 428, 432
(D.C. Cir. 2012) (quotingsherley v. Sebeliu$44 F.3d 388, 393 (D.C. Cir. 2011)And the
Court has no trouble concluding that tBEC’s interpretatior—that it possessed discretion to
determine whether @e minimisexception was appropriatevaspermissible Indeed, this is the
very interpretatiorPlaintiffs themselveshampion. $eePls.” Reply at 11) (“The Commission
plainly had power to adoptade minimisexception’). As a result, the Commission’s reading of
Section1502, at least as it pertains to tteeminimisexception, survives théhevion gauntlet.

But this isstill not the end of thenatter, becauseoh only do Plaintiffs challenge the
Commission’s interpretative approach, they also take issue with the SH@licaapn of its
interpretation. Statedanother way,Plaintiffs argue that even if the Commissierercise
discretion in nodoping a de minimisexceptionjts decision was still irrational aratbitrary?’

In particular, Plaintiffs complairthat the SEC reliedoo heavilyon the State Department’s
assegsent, and also that the Commission failed to analyze the vat®umsinimisthresholds
proposed by commentators during the rulemaking process. On balance, while thagtzmst
that theSEC’sexplanationarguablycould have been more thoroughsome respectshe Court
cannot say thathe Commission’sdetermination was unreasonable or devoid dfadional

connection” in violation of the APA.

17 The Court is cognizant that sometimes “an arbitrary and capsiciaim and &hevron

step two argument overlapsée, e.g.Gen. Instrument Corp. v. FCQ13 F.3d 724, 732 (D.C.

Cir. 2000), but the Court views the two concepts as analytically distinct on thujaarpoint,
seeContl Air Lines 843 F.2d at 145¢ l|nterpreting a statute is quite a different enterprise than
policymaking.”). Plaintiffs do not claim that the statute was “unreasonablyiated,” Gen.
Instrument 213 F.3d at 732, rather they argue that the Commission’s interpretation was
unreasaably applied.
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Based orthe SEC’sreview of the information gathered during the rulemaking process, it
concluded tht adoptinga de minimisexception would undermine thpact of the Final Rule.
See77 Fed. Reg. at 56,298 (“[W]e believe the purpose of the Conflict Minerals Statutory
Provision would not be properly implemented if we includedeaminimisexception.”). In
reaching this conclusion, the Commission weighed and evaluated feedback from coormentat
and stakeholders on both sides of the issue. Many commentators ofhgoseplementation of
a de minimisexceptionwhile others advocated in its favor gmapogd a number of potential
options. See id.at 56,295 & nn.21-223. Ultimately, the SEC thought that because conflict
minerals “are often used in products in very limited quantities[,].including ade minimis
threshold could have a significant impact on the final rule.”at 56,298. As the Commission
points out, this determination is supportedlos record, including in commensoffered by the
State Departmenby themembers ofegislative branch, and by some industry stakeholdges
id. at 56,295 n.213;%e, e.g.JA445 (U.S. Dep't of State Responses to Request for Comment)
(“In light of the nature in which the covered minerals are often used in productstareinofery
limited quantities, such a change could have a significant impact on the proposedoregjulati
de minimis threshold should not be considered under current circumstances.”); SfR1&3¢nt
of Sen. Durbin and Rep. McDermott) (“[T]he weight of the conflict minerals sengéial to
many products is very small, aride percentage by weight or dollar value of the conflict
minerals as a proportion of unit cost is often also very sjjallA602 (statement of Andrew
Matheson, Boston Silicon Materials, LLC) (noting that although a “compuger éhip contains
perhaps dew milligrams of tantalum,” the “semiconductor industry as a whole consunggs ov
100 tons of tantalum metal annually,” such that a proposal would “exempt (for exathple) a

computer logic chips’)) Moreover, the Commission also believed that the Ruletsid on

35



whether the minerals are “necessary to the functionality or production” otieupsr product,
along with the Rule’dimited applicationto mineralsthat are“intentionally added,” would
mitigate some of thee minimisconcerns identified by commentators. 77 Fed. Reg. at 56,298.
In the Court’'s view,therefore,the Adopting Releaseand the administrative record more
broadly—establish that theSEC’s de minimisdetermination was rationally based upon the
evidence before itWhile it may be true tht the adoption of some type @¢ minimisapproach
could alsohavebeen a reasonablealternativeoption, this does not render the SEC’sontrary
determination arbitrary or unreasonable.

The Courtis similarly unpersuaded by Plaintiffs’ argument that the Commissi@din
failing to “analyze the mangle minimisthreshol@ that commentatorgqgposed.” (PIs.’ Brief at
37). While a regulation can be arbitrary and capricious if the agency “faileddtivess
significant comments raised during the rulemaking,” it is equally true that abgenty’s
obligation to respond . . . is not ‘particularly demandingAss’n of Private Sector Call &
Univs. v. Duncan681 F.3d 427, 4442 (D.C. Cir. 2012). Indeed, the D.C. Circuit has made
clear that“[w]hile an agency must consider and explain its rejection of reasonably obvious
alternatives, it need not consider every alternative proposed nor respond to every comment
made.” Nat'| Shooting Sports Found. yones 716 F.3d200, 215(D.C. Cir. 2013) Rather,

“[t] he failure to respond to comments is significant only insofar as it demonstratebetha
agency’s decision was not based on a consideration of the relevant facorsati Commc’ns
Co. v. FCC 450 F.3d 528, 550 (D.C. Cir. 2006). Applying these standard§E=avas not
required to exhaustively analyze each and every proposal it received duringeimaking
process. Instead, given its “broader conclusion” that conflict mineralsftere used imminute

amounts, the SEGelievedthat any type of categoricde minimisexception had the potential to
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swallow the rule and would be inappropriate. Thisalysiswas sufficient to satisfy the
Commission’sobligations under the APA.

In sum, the Commissids choicenot to include ale minimisexception in the Final Rule
was the product of reasoned decismaking, and the Court finds no basisder the APAto

subjugate the Commission’s prerogative on this point.

5. The Final Rule’s Reasonable Country of Origin Inquiry

Plaintiffs next contest the propriety of the “reasonatdentry of origin inquiry adopted
as part of theCommission’sFinal Rule. More specifically, Plaintiffs complain théthe SEC’s
extremely broad standard, requiring due diligence and reports not only when theasas @
believe’ that the minerals ‘did originate’ in the region, but also whenever théreason to
believe’ that the mineralsriay haveoriginated’ inthe region, is inconsistent with the statute.”
(Pls.’ Reply at 2p(emphasis in origina® On this claim, Plaintiffdirst contendthat the statute
clearly compelgheir interpretation, whichwould limit the Rule’s due diligence and reporting
requiremets to issues with minerals tha@ctually “did originate” in or around the DRC
Second, Plaintiffs argue thaten if the statute were ambiguous, the SEC’s interpretation merits
no deference because it “wrongly believed its interpretation [was] comgslleédongress.
(Pls.” Brief at 42). Finally,while Plaintiffs dispute that the Commission exercisauy
discretion, they challengis claimed exercise of judgment and its resultant interpretation of

Section1502 as arbitrary and capricious.

18 Originally, Plaintiffs also challenged what they believed to be the scope of s SE

“reasonable country of origin inquiry,” insofar as it would have required issodrade their
minerals all the way back to a smelteGeéPIs.’ Brief at 4346). As the briefing progressed,
however, and as the SEC further explained the Rule’s application, Plaintiffsrjett this claim,
(seePls.” Reply at 221), and it was not raised during the hearing. Consequently, the Court
deems this argnentabandoned and finds that it merits no further discussion.
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As an initial matter, the Court disagrees that the statutory langclagely resolvesthis
guestion. True, the textof Section1502 doesequire companies to disclose “whether” their
necessary conflict minerals “did originate” the Covered Countries.See 15 U.S.C.§
78m(p)(1). But this is far from an unambiguous Congressional directigePlaintiffs suggest
Rather, as the Commission observes, the statute is silent Bswt@ompanies go about
determining “whether” their minerals “did originate” in the Covered Couwntrighe first place.
Furthermore, the Commission rightly argues tlthe statute is silent with respect to the
disclosure obligations of issuers who, following [their] inquiry, do not know ‘whetiiese
minerals ‘did originate’ in the Covered CountriesDef.’s Brief at 56). The SEC, exercising its
interpretive authority, sought to gl this silence through the “reasonable country of origin
inquiry” it created Contrary to Plaintiffs’ arguments, this approach is“maonsistent with the
statutory text.” (Pls.Reply at 20)*° Rather the Court concludes that Congress diddirectly
speakto the precise circumstances triggering disclosabskgations (andpy implication due
diligence and reporting requiremenitsenacting Sectiod502.

The Court also rejects Plaintiff€ontentionthat Chevrondeference is inappropriate
because theSEC believed its interpretation was compelled by CongreBs.support their
argument Plaintiffs rely upon the SEC'’s statement in the Adopting Release"regwatiring

further steps by issugthat have reason to believe that they have necessary conflict minerals that

19 Relatedly while Plaintiffs insist that Congress clearly ligdtthe Rule’s scope to

minerals that “did originate” in the Covered Countrieghoosing not to require reporting for
minerals that'may have originated” in the Covered Countrigbe legislativerecord suggests
otherwise Seel56 Cong. Rec. 3976 (May 19, 2010) (statement of Sen. Feingold) (“[The
amendment] will require those companies to make public and disclose annually to tligeSecur
and Exchange Commissid@rthe minerals in their products originated or may have originated
Congo or a neighboring country.”) (emphasis added). While the Court wouldandt does
not—accord thelbor statement of a single Senator dispositightone way or the othethe
legislative historyat least raisesome question on this point.
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may have originated in the Covered Countries isegsgary to carry out the requirements
contemplated by the statute.” (Pls.” Brief at 41) (quoting 77 Fed. Reg. at 56 Bat#tggain,
this statement simply demonstrates that the Commission looked, at least in part, to tiie statu
purpose in crafting itswn interpretation, which is entirely appropriatéill. of Barrington 636
F.3d at 6656; Northpoint Tech 412 F.3d at 151. This language does not, by contrast, indicate
that theCommissiorfelt its interpretation was “compelled by Congres$3giter Ran, 471 F.3d at
1354, or that it was “without discretion to reach another ressiite of Ariz 281 F.3d at 253
54. To be sure, the Adopting Release is replete neittarksindicating pecisely the opposie
that the Commission exercised its discretion in shaping this aspectRiltheSee77 Fed. Reg.
at 56,313 (We believethe [Final Rule’s] approach . . . is most consistent with the statutory
language and its purposes(§mphasis added)d. at 56,314(“This approachstrikes a more
appropriate balanc€) (emphasis added)d. (“Alternatively, the Conflict Minerals Statutory
Provisioncould be interpretedo require all issuers to determine whether their conflict minerals
originated in the Covered Countries.”) (emphasis added). Thus, having confirmeithetha
statute is ambiguous and that ®EC appropriately construed it as such, the Cpuoceeds to
Plaintiffs’ final argument-that the SEQGalters atChevronStep Two

To repeat, the Court must defer to emmission’snterpretation “so long as it reflects
a permissible construction of tteatute, Friends of Blackwater691 F.3d at 432see also
Menkes v. Dep’t of Homeland Se637 F.3d 319, 333 (D.C. Ci2011) and is “not therwise
arbitrary, capricious, or méastly contrary to the statuteMotion Picture Ass’n of Am. v. FCC
309 F.3d796, 801 (D.C. Cir. 2002). The SEC'’s “reasonable country of origin inquiry” survives
this deferential standard of reviewThrough the Fial Rule, the Commissiothought it

appropriate tesegregate issuersbligations—bothto tracetheir sypply chainsandto disclose
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the results of thosefforts to the SECS-into several steps, beginning with the “reasonable
country of origin inquiry’ From there, under the Commission’s interpretatio®@ftion1502,
issuers who have no reason to believe that their minerals may have originated in thezl Cover
Counties (or who reasonably beketheir minerals came from recycled or scrap sountes)
not conduct any further due diligence efforts, nor must they file a Conflict klsm&eport. And
even for issuers that must conduct due diligence under the Ruldssudysthat confirm their
minerals originated in the Covered Countri@sthat cannot @iimately determine the source of
their minerals must file a Conflict Minerals Report 77 Fed. Reg. at 56,313.In the
Commission’s view, thigmterpretation ofSection1502struck the most “appropriate balance” in
achieving the statute’s objectives without imposing unnecessarily excasssts on covered
issuers.ld. at 56,314°

Notably, the Commissiomlso recognized alternative interpretations it beliewealuld
havebeen permissible under the statut®©n the one hand, theéommissionnotedthat Section
1502 could be interpreted to require due diligence efforts only from issuers thataatfely
determine that their minerals originated in the Covered Countries. BHDs view, however,
this interpretation had the potential to encourage willful blindness by issuers and ceald ha
created an incentive for issuers to avoid learning the true source of their miridralOn the
other side of the spectrum, theommissionobserved that the statute could be interpreted to
requireall covered issuers to undertake due diligence efforts to determine the soureg of th

minerals, regardless of whethesuershad any reason to believe that their minerals may have

20 Further, as noted earlier, the Commission’s “reasonable country of origin eipprea

modeled after and caistent with the “red flag” framework that triggers due diligence
obligations under OECD guidanc8ee77 Fed. Reg. at 56,312. The SEC'’s general adherence to
“the only nationally or internationally recognized due diligence fraamkvavailable,”id. at
56,281, renders its interpretation all the more reasonable and permissible.
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originated in the Covered Countriekl. On balance, th€ommissionconcluded that the most
reasonable approackas to require due diligence efforts by issuers that know their conflict
minerals originated, or that have “reason to believe” their minerals “may higugated,” in the
Covered Countries.Id. at 56,31256,314. Again, while Section1502 of DoddFrank requires
companies to disclose “whether” their minerals “did originate” in the Covered @xsynine
statute provides no further detail as to how companies reach this underlying determnmtne

first place. According to the SEC, “the reasonable cowftoyigin inquiry’ offers a clear way

for issuers to make this determination in a manner that “reduces the burdens”“aastis
effective’ Id. at 56,314. The Commissionapproachto this issue surelyonstitutes a
reasonable and permissible interpretatio®@tion1502.

One final point bears mentioning. Plaintifesanheavily on the Commission’s use of the
phrase “may have origired” in arguing thatthe SEC’s interpretation stretches the statute
beyond its bounds.From Plaintiffs' viewpoint, the Rule could have propedeenwritten to
require due diligence and reporting from issuers that have “reason to believehitieials tid
originate’ in the Covered Countries, but the Commission’s imposition of those obligations on
issuers that have “reason to believe” their mineratay' have originatédin the Covered
Countries isaccording to Plaintiffssimply a step too far. SeePIs.” Reply at 20). The Court
does not agreelndeed, he Court is hargressed to conjure up a scenario in which an issuer,
following its reasonable country of origin inquirypuld have reason to believe that its minerals

“may have originated” in the @eredCountries, butvould nothave reason to beliewbat its
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minerals “did originate” in the Covered Countrfés. Insofar as there is any discernible
difference between these two articulations, it strikes the Court as a senmantic o

In sum, therefore, the Court concludes that the Commission’s adoption of the reasonable
country of origin inquiry is based on a reasonable and permissible construcBent@in1502,

and is not otherwise arbitrary or capricious in contravention of thie AP

6. The Rule’s Coverage Of Issuers That “Contract to Manufacture”Products

Next, Plaintiffs argue that the Commission’s extension of the Final Rule to issuers that
only “contract to manufacture” products with necessary conflict raiserather than limitinghe
Rule’s coverage to issues that themselves “manufacture” such products, was contnargrid la
arbitrary and capriciousMore specifically Plaintiffs insist that the Commission’s interpretation
fails at ChevronStep One becaugbe statute plainly limits its application to “manufacturing”
issuers. Plaintiffs also argue that because “the SEC erroneously felt itself bound to adopt the
contrary conclusion, the SEC'’s interpretation is entitled to no deferends.” Bief at 49). For
its part, the Commission counters tlitaproperly construedsection1502 as ambiguous as to
whether issuers that “contract to manufacture” should be covered by its Ruie,i@niew, the

SECreasonably and appropriately answered that question in the affirmative.

21 Plaintiffs’ counsel attempted to paint an example of subfpatheticalsituation during

oral argument. As Plaintiffs’ scenario went, if an issuer traced its mineralsnlter that, over
the course of the previous five years, had sourced approximately 55% of itslsninema
Covered Countries, then in that case, the issuer would have reason to beliegepiudiciilar
minerals “did originate” in the Covered Couesi By contrast, if the same smelter informed the
issuer that over the course of the previous five years, it sourced only B%onoherals from
Covered Countries, Plaintiffs posited that the issmeuld nothave reason to believe that its
minerals “didoriginate” in the Covered Countries, but thaivaduld have reason to believe that
its minerals “may have originated” in the Covered Countries. As the Commigsipanded,
however, in the latter scenario, one could still credibly and reasonably aegubehssuer had
reason to believe its minerals “did originate” in the Covered Countries. The Qoeesaand
finds that even under Plaintiffs’ hypothetical, the two competing articulatitextieely amount
to a distinction without a difference.
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To start with the Court gleans no clear and plain meaninmftbe statute In pressing
their interpretationPlaintiffs rely uponthe “plain text” of the statufeemphasizing thaCongress
limited its definition of “person” covered by the conflict minerals disclosures tgelissusing
necessary conflict minerals i“a product manufactured by such persorSeel5 U.S.C. §
78m(p)(2)(B). From there, Plaintiffs contrast 8§ 78m(p)(2)(B) with 8§ 78m)@j1 wherein
Congress directed covered issuers to submit a report describing products Gnmadfar
contracted to & manufactured that are not DRC catffiree’ insisting that Congress’s use of
“different terms . . . generally implies that different meanings were inténdgek United States
v. Bean 537 U.S. 71, 76 n.4 (2002)f Congress wanted the statute to also c@rdities that
only “contract to manufacture products” contaghnecessargonflict minerals Plaintiffs argue,
Congressknew how to say soBut the Commission rejoins th@ongress’s failure to expressly
include issuers that “contract to manufacture” in the definition of “person” under 8 73§B))(
should not be read asprohibition on the SEC’s interpretatidsyt simplyas an indicatiorhat
Congress decided “not to mandate any solution” and “to leave the question to digeretjon.”
SeeCatawba County v. ERA71 F.3d 20, 36 (D.C. Cir. 2000)[T]hat Congress spoke in one
place but remained silent in another, as it did here, rarely if ever sufficdsefdirect answer
that Chevronstep one requiréy. In addition, Plaintiffs’ interpretation does not satisfactorily
explain why Congress required products “contracted to be manufactured,” 15 U.S.C. §
78m(p)(1)(A)(ii), to be included in the Conflict Minerals Report. The fact that bios s
credibly wield competing canons of statutory interpretation suggests that Congress did not
plainly answer this particular question in enact8egtion1502.

Nor is the statute’s legislative history any more conclusive. Plaintiffs potrthatian

earlier version of th bill would have covered an issudr necessary conflict minerals were
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included in “aproduct of such person,” 156 Cong. Rec. S3103 (May 4, 2013) (amendment by
Sen. Brownback), while the final version of the bill was amended to only applyissuer if
necessary conflict minerals were included in “a produeufacturedy such person, 156 Cong.
Rec. 3866 (May 18, 2010) (amendment by Sen. Brownback) (emphasis adde®)aintiffs
interpret this developmenthe legislative history demonstrates that Congnetesded to limit

the statute to manufacturers. (PBrief at 47). The SEC readhings differently, insisting that

this amendment is equally consistent with its own reading of the statute, ins@angress
sought to exclude pure retailers from the Rule’s coverage, while still capissuers that have
some role in the manufacturing of their products. (Def.’s Brief at 54 n.10). On haddthee
takeaway is plausible.

Most fundamentallyhowe\er, the statute’s ambiguity stems from the ambiguityeiant
in the term “manufacture” itself. Indeeduyr Circuit hasexpressly characterizethe word
“manufacture” as “an inherently ambiguous term,” noting that “[flew if amh@rities define
manufaturing as limited solely to fabricationUnited States v. W\Elec. Co, 894 F.2d 1387,
139091 (D.C. Cir. 1990)("We do not find design and development contrary to ‘fHain
meaning’ of the word ‘manufacturd; see also Charles Peckat Mfg. Co. v. Jare@96 F.2d
849, 851 (7th Cij, cert. denied 344 U.S. 875 (1952) (findgna patent holder that contracted
with anindependent fabricator to l@&'manufacturer” for purposes of an excise taXhus, even
if the Court were taagree withPlaintiffs’ contention hat the statute plainly “applies only to
manufacturers,” (PIs.” Brief at 46), this would not be the end of the matter becadse our
Circuit's precedent, that term is inherently ambiguous and might well incluolee®that

contract out the manufacture of products with necessary conflict minerals. qGensg, the
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Court simply cannot say that Congress directly, let alone clearly, spoke tisshés which
means that Plaintiffs cannot prevail un@revronStep Onée?

The Court next turnso what should be a familiar argument at this peiRtaintiffs’
contention that the Commission wrondpglievedits interpretation compelled by Congregsd
despite the old adage, it seems the third timeoisa charmhere In advancingthis argument,
Plaintiffs point to the following statement by tB&Cin the Adopting Release: “[W]e believe
the statutory intent to include issuers that contract to manufacture their prnsdulets based on
the statutory obligation for issuers to describe in their Conflict Minerals Rpqmiticts that are
manufactured and contracted to be manufactured.” (Pls.” Reply at 17) (quoting 77egedt R
56,291). Plaintiffs also highlight the SEC’s remark that its approach “is basedspn i
interpretationof the statute in light of [its] understanding of the statutory intent anddanceaf
the statute’s text.” Id. at 1718) (quoting 77 Fed. Reg. at 56,34But thesestatementsio not
reveal that the Commission felompelled to adopt the approachtthalid; rather,theyindicate
that the SEGoughtto exercisats judgment in a manner consistent with the statutederlying
purpose. Moreover, while Plaintiffs seem to seize upon the Commission’s use of tlte wor
“clear” in describing its understamdj of statutory intent, our Circuit has squarely rejected this
angle before.See Ass’n of Private Sector Col& Univs., 681 F.3d at 445 (“[I]t would be a

stretch, to say the least, to hold that thepartment’s use of the word ‘cledemonstrates that

22 The Court also finds it notable that, during the rulemaking process, several of the

Plaintiffsin this caseppeared to agree with the Final Rule’s inclusion of issuers that “contract to
manufacture” products.SeeJA273 (letter from Business Roundtable) (“[T]he Provision should
apply to both issuers that manufacture their own products and issuers who camtract t
manufacture . . .”); JA383 (letter from NAM) (“The rules should apply to issuersdhétact to
manufacture products only if the isswkrectly specifies the conflict minerals as an ingredient,
feature, or component of the product or process.”). Potential waiver issuesRiaidgffs’
contrary positios during the noticeandcomment period strongly suggest that, at a minimum,
the statite is silent or ambiguous on this particular point.
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the agency meant to suggest that its regulatory interpretation was ‘cednpgliCongress.”).
The Courtthus concludes that the SE€xercisé its judgment in resolvinghis question, and
forges ahead t€hevronStep Two.

On this last point, Plaintiffsrgue, in summary fashion, that “the SEC’s interpretation
would be arbitrary and capricious even if the statute were ambiguous and thg hgdnc
exercised discretion.” (Pls.” Reply at 19). More specifically, Plamtd@sert hat the
Commission erred ifailing to determine that its extension of the Rule to issuers that “contract to
manufacture” would “yield any benefits.”Id(). As best as the Court can tell, Plaintiffs are
essentiallyreprising their earlier argument regarding 8teC’sfailure to independently confirm
that the Final Rule would achieve the humanitarian benefits identifie@dmgress, and the
Court rejects that argument for the reasons already st@tbdrwise, the Court isonvinced that
the Rule’s application to issts that “contract to manufacture” is an ampgasonable
construction ofSection1502. This is particularly true given the guidance supplied by the SEC in
the Adopting Release, wherein the Commission emphasized itsdodhe degree of influence
and catrol thatan issuer exercises/er the manufacturing process, effectively excluding “pure
retailers” from the scope of the Rul8ee77 Fed. Reg. at 56,29%.

The Court thus concludes that the SEC’s application of the Conflict Minerals Rule to
issuerghat “contract to manufacture” products is a perfectly permissiblercatish of Section

1502, and is not otherwise arbitrary, capricious, or contrary to law.

23 For these same reasons, Plaintiftoncerns that the Rule will require many non

manufacturers to create “supgifiain monitoring processes and mechanisms . . . from scratch,”
(Pls.” Brief at 49), largely miss the mark.
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7. The Commission’s Adoption Of DifferentPhaseln Periods

As a final APA challenge to theConflict Minerals Rule, Plaintiffs argue that the
Commission’s decision to adopt a feyear phasén period for smallcompaimes, while only
allowing for a tweyear phasén period for large companies, is arbitrary and capricious. On this
point, Plaintiffs begin with the assertiothat “many smaller companies are part of larger
companies’ supply chains.” (PIs.” Brief at 50) (quoting 77 Fed. Reg. at 56,361). Inheyn,
fault the Commission'sise of a shorter phase period for smaller companies becaug]f
small companies cannot comply with the rule for four years, and large companibawsilto
rely on small companies to comply,” then stunreasonable to expect larger companies to be
able to comply within two years.Id(). The Commission maintains otherwis&s explained by
the SEC its decision to grant smaller companies a longer transition period stemmed &om th
Commission’s beliethat such “issuers may lack the leverage to obtain detailed information
regarding the source of a particulandict mineral.” 77 Fed. Reg. at 56,32Bespite Plaintiffs’
protestations, the Court cannot conclude that this determination was unreasonable.

It is undoubtedly trueas Plaintiffsassert,that some large issuers rely upon sreall
issuers covered by the Rule as partheiir supply chains. In those circumstances, the disparate
transition periods may pose some unique difficulties that might not otherwise eRig
Plaintiffs concers also seemoverinflatedto a largeextent To be clear, the temporary
transition period does not excuse issuers from complying with-ithel Rule altogethefr—it
simply allows issuers that ardtimately unable to determine the sourcetluéir minerals to
identify their products a9DRC conflict unceterminable,” rather timashaving “notbeen found
to be DRC conflict free.” See idat 56,32056324. All covered issuerdarge and smalimust
still undertakea reasonable country of origin inquiapd, if necessary, the ensuing due diligence

efforts required by the RuleSoeven smaller issuers will be sourcing their minerals and tracing
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their supply chains during the transition periods, and larger issuers can Igtilupen
information gleanedrom those effortsin connection with their own compliangaractices
Simply put, whilethe Court does not necessarily disagree with Plaintiffs timaigitt have been
equallyreasonable for thEECto adopt a uniform transitioperiod for all covered issuers, this
does notmean that it was unreasonable for the SEC to bifurcate the-phpseod and the

Court declines to substitute its judgment on this question for the CommisSion’s.

B. Plaintiffs’ First Amendment Challenge

Along with their claims under the APA, Plainsffalsomount aseparateconstitutional
challengearguing that the disclosure requirememtslerthe Final Rule an®odd+rank §1502
improperly compel “burdensome and stigmatizing speech” in violation of theAfrehdment.
(SeePIs.’ Brief at 5155). As articulated in their briefing, Plaintiffs argued that the Rule and the
underlying statute infringe upon the First Amendment “by compelling comgdoni publicly
state on their own websites, as well as in SEC filings, that certain optbeucts are ‘not DRC
conflict free.” (Id. at 5£52). In other wordsPlaintiffs appearedt first, to be challengng as
unconstitutionaboth the disclosures to bided with the Commissionand the requirementhat
companies make those disclosures publicly available on their own websites. Duwing or
argument, however, Plaintiffs’ counsel confirmed that the réliey seek is limited to the latter
issue—the provisions ofSection 1502 and the Final Rule tbatigatecompanies to posonflict
minerals disclosuresn their own websit In turn, the Courtonfines itsanalysisaccordingly

and does not reach the question of whether the statutory and regulatory provejoiring

24 In crafting this distinction, theSEC also summarized one commetdds belief that

“although smaller reporting companies may lack leverage, this disadvantggbameduced
through the influence exerted over their suppliers by larger issuers that usantheswgpplier

base and that have more leverage to request such information.” 77 Fed. Reg. at 56,323 n.570.
While concededly not a perfect fit in every circumstance, the Court can ceregnllyestrickle

down logic underlying the Commission’s approach.
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disclosure of conflict mmerak information to the SEC, and solely to the SEf&hether through

a Form SD or a Conflict Minerals Report—run afoul of the First Amendment.

1. Notice of Plaintiffs’ Constitutional Challenge tothe United States

Before the Court caturn to the merits of Plaintiffs’ constitutional claim, a threshold
procedural issue requires attention. Pursuamitke 28 of the United States Code:

In any action, suit or proceeding in a court of the Unisdtesto which the

United Stateor any agencyofficer or employee thereof is not a party, wherein

the constitutionality of any Act of Congress affecting the public interest vendra

in question, the court shall certify such fact to the Attorney General, and shall
permit the United States to intervene on the question of constitutionality.

28 U.S.C. § 2403(a). Federal Rule of Civil Procedure 5.1, in turn, implements the provisions of
8 2403(a), requirincany party“drawing into question the constitutioitstl of a federal. . .
statute” as Plainffs do hereto promptly “file a notice of constitutional question” with the Clerk
of Court and to “serve the notice and paper on the Attorney General of thd Btates.” FED.
R.Civ. P.5.1(a). Thereafter, the United States, through the Attorneye@énis afforded sixty
days to intervene in the action to defend the constitutionality of the challetaget: sSee d.
5.1(c). *“THis] certification requirement protects the public interest by ensuring that the
Executive Branch can make its views on the constitutionality of federatestdteard.”Okla. ex
rel. Edmondson v. Popé&l16 F.3d 1214, 1216 (10th Cir. 200@)ting 7C CHARLES ALAN
WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURES 1915
(2d ed. 1986) While not addressdin either side’s briefing, the Court independently raised this
subjectwith the parties athe hearing.

As an initial matter, whiléhe SEC is a defendant in this actiand canlegitimately be
characterized as an “agency” of the United States for certain purpegbegr Plaintiffs nor the

Commissioncontendsthat the SEC’s presence in this lawsdispenses withthese notice
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requirements to the United State®nd even ifthiswere not tue, the Court would be reluctant to
so find, given that the SEC is an independent agency theprissented in this litigation by the
Commission’s own lawyers, and not thetU.S. Departmerdf JusticeSee SEC v. Fed. Labor
Relations Auth.568 F.3d 990, 9998 (D.C. Cir. 2009) (Kavanaugh, J., concurring) (explaining
that the Attorney General does not have dispositive legal control over independerds)gas

a result,the Court holds thaPlaintiffs were obligated to provide notice und@8 U.S.C. §
2403(a) and Federal Rule 5.Cf. Free Enter. Fund v. Pub. Co. Accounting Oversight Bd.
U.S.---, 130 S. Ct. 3138, 31449 (2010) fotingthe Attorney General's intervention to defend
the constitutionality of the Sarbar@xley Act of 2002, even though the Public Company
Accounting Oversight Board, whose members were appointed by the SE@@ai®fficers of

the United States,” was a deflamt in the action andasrepresented by counselpuring the
hearing,Plaintiffs suggested thalhey havesatisfiedthesenotice requiremestby serving a copy

of their Amended Petition for Review (filed with the Court of Appeals) onlthiged States
Attorney General. While trughat petition didnot expresslyindicate that Plaintiffs were
challenging theconstitutionality of 15 U.S.C. § 78m(p)and thereforecannot satisfy the
requirement®f 28 U.S.C. 8§ 2403(agndFederal Rule 5.1(SeeD.C. Circuit, No. 121422, Am
Pet. for Reviewf{led Oct. 22, 2012)¥> And while Plaintiffs later articulatedthe constitutional
claim more distinctly in their Statement of Issues anadtherfilings, there is nothing on the

Court of Appeals docket (ror on this Court’'s docket) to indicate that any subsequent

25 Nor would this step have complied with Federal Rule of Apfee Procedure 44(a),

which requires thaa party challenging the constitutionality of a federal statutegitee“written
notice to the circuit clerk immediately upon the filing of the record or as soon as #i®ue
raised in the court of appealsid that the clerk “then certify that fact to the Attorney General.”
FED. R. APP. P.44(a);see also Baker v. GTE North, In@¢10 F.3d 28, 30 (7th Cir. 1997)Tttis
[requirementjmeans something more than just making an argument in the brief; othBuwigse
44 would be superfluous.”).
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submissionswere ever served upon the Attorney Generbllor does the Court find that the
SEC’sreported‘consultation”with the Department of Justice during this litigatemctomplished
or dispensd withthe mandatory notice to be served upon the Attorney General.

That being saidthe failure to provide notice under 28 U.S.C. 8§ 2403(a) and Federal Rule
5.1 does not deprive the Court of jurisdiction to hear the cése.Tonya K. v. Bd. Bduc, 847
F.2d 1243, 1247 (7th Cir. 1988pa. Ass’'n of Retarded CitizemsMcDanie| 855 F.2d 805, 810
n.3(11th Cir. 198). And Federal Rule 5.tloes not specify when certification must be made to
the Attorney General, other than “before a final judgment holding the statute ututiomstl.”
FeD. R.Civ. P.5.1(c). Thusthe Court “may reject a constitutional challenge to a statute at any
time” FeD. R.Civ. P.5.1(c) advisory committee’s note (2006ge alsdl JAMES WM. MOORE,
ET AL., MOORE S FEDERAL PRACTICE  5.1.06[2] (3d ed. 2013gxplainingthat a court may enter
“final judgment or an order rejecting the constitutional challenge to the Stafitheut awaiting
the Attorney General'siterventiondeterminatiorunder Federal Rule 5.1). Insofar as the Court
rejects Plaintiffs’ First Amendmeihallenge for the reasons that follavwe Court will certify a
copy of this Opinion and the accompanying Order to the Attorney General,\tisatetfying the
notice requirements of 28 U.S.C. § 2403(a) and Federal Ruld-E0lR. Civ. P.5.1(b), (c);see
also Ga. Ass’n 855 F.2d at 810 n.Buchanan Cnty. v. Blankenshi5 F. Supp. 2d 553, 555
n.3 (W.D. Va. 2008)Rhinebarger v. Orr657 F. Supp. 1113, 1115 n.1 (S.D. Ind. 198¥he
Court will entertain a motion for reconsideration filed by the ébhiStates if the Attorney

General determines that intervention is still necessary
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2. Applicable Standard of Review

At the outset, it is well settled that the “[tlhe First Amendment protects against
government infringement on ‘the right to speak freely and the right to refaaim $peaking at
all.””  United States v. Philip Morris USA, IncG66 F.3d 1095, 1142 (D.C. Cir. 2009) (per
curiam) (quotingWooley v. Maynard430 U.S. 705, 714 (1977)). In other words, the fact that
the challenged disclosureompe] rather thanrestrict, speech is of no consequence to the
Court’s analysis; the First Amendment’s safeguardsradjost the sameSee id. see also Full
Value Advisors, LLC v. SEG33 F.3d 1101, 1108 (D.C. Cir. 2011X}pn this much, at least, the
parties agree. Butom there,as is often the case in the First Amendmardna the parties
guarrel oveithe appropate standard of reviegoverning the Court’s analysis.

Before plunging intathat issue, however, the Court pausesclearly and specifically
summarizehe disclosurescheme createoly Congress and the SEC througbdd+rank § 1502
and the Final Rulegespectively.

Under Section 1502, any coveredissuer “shall make available to the public [is]
Internet website . . the information disclosed by such person under subparagraph (A).” 15
U.S.C. 8 78m(p)(1)(E).SubparagrapkA) of the statutein turn, requiregn issueto “disclose
annually . . . whether conflict minerals that are necessary” to the fundtomaproduction of
its products “did originate in the [DRC] or an adjoining countryd’ 8 78m(p)(1§A). Further,

“in cases in whih such conflict mineraldid originate in any such countrytfieissuermustalso
“submit to the Commission a report that includes”:
(i) a description of the measures taken by the person to exercise due diligence on

the source and chain of custody of such erats, which measures shall
include an independent private sector audit of such repoytand.

(i) a description of the products manufactured or contracted to be manufactured
that are not DRC conflict free . . . , the entity that conducted the independent
private sector audit . . the facilities used to process the conflict minerals, the
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country of origin of the conflict minerals, and the efforts to determine the
mineor locationof origin with the greatest possible specificity.

Id. 8 78m(p)(1)(Afi)—(ii). These are the disclosurésngressnandatedy statute.

The Final Rulés provisionsmirror these requirementsDepending on the results of its
reasonable country of origin inquiry, an issoaust (@) file a Form SDwith the Commission,
“briefly describ[ing] the reasonable country of origin inquiry it undertook in making its
determinationfas to the origin of its mineralgind the results of the inquiry it performedyid
“must disclose this information on its publicly available InteM&tb site”;andbr (b) “file a
Conflict Minerals Report as an exhibit to its [Form SD] and provide that report pabtgly
available Internet Web site.77 Fed. Reg. at 56,365,363. The Conflict Minerals Repartf
required must include “[a] description of the measures the registrant has taken ¢sexdre
diligence on the source and chain of custodjitsf conflict minerals,” as well as a description
of the issuer'sproducts “that have not been found to be ‘DRC confliee,” . . . the facilities
used to process the necessary conflict minerals in those products, the countrynobfoting
necessary conflict minerals in those products, and the efforts to determine the tooetion of
origin with the greatest posde specificity! Id. at 56,363-56,364.

Simply statedboth the statute and the Rule requssuers tosubmit disclosures and
reports tothe Commission regarding their conflict minerals sourcing pract@cestothereafter
disclosesuch reports-whethe in the form of a Form SD or a Conflict Minerals Repedn
their own public websites.

With this backgroundn mind, the Court turns tthe appropriate standard of reviewo
begin with, Plaintiffs’ challenge tothe provisions requiringissuersto publicly disclose
information on their own websitesthe thrust oftheir claim here—calls for a different

constitutionalanalysis tharwould a challenge tohbseaspects of Section 1502 and the Final
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Rule that merelycall for disclosuresd the Commission. The disclosures that must be made to
the SEC standing alone, would be subject to a more reldereel of scrutinyparticularly given
that the disclosures are quite arguably made imehlen of securities regulationSee, e.g.Full
Value Advisors633 F.3d at 11089 (applying rational basis review to compelled disclosures “to
the Commission alone”SEC v. Wall St. Puby Inst., Inc, 851 F.2d 365, 373 (D.C. Cit988
(“[T]he exchange of information regarding securities is subject only to linkitatl Amendment
scrutiny.”), see also PharmCare Mgmt. Ass’'n v. Row&29 F.3d 294, 316 (1st Cir. 2005)
(applying rational basis test to “routine disclosure of economically signifiecnformation
designed to forward ordinary regulatory purpose®fut Plaintiffs’ challenge is not so framed.
Rather,they seek to invalidate those aspects of Section 1502 and the Final Rule that mandate
public disclosure of this information ooompanywebsites. And in the Court’s view, these
disclosuredrigger a more stngent constitutional analysis.

The SECQurges the Court to apply the “rational basis” standard derived from the Suprem
Court’s decision inZauderer v. Office of Disciplinary Counsel of Supreme Court of ,CGhit
U.S. 626 (1985). Under thaudererstandad, “purely factual and uncontroversial’ disclosures
are permissible if they are ‘reasonably related to the State’s interestvienping deception of
consumers,’ provided the requirements are not ‘unjustified or unduly burdensor®eJ’
Reynolds Tobacco Co. v. FDBA96 F.3d 1205, 1212 (D.C. Cir. 2012) (quotitaguderer 471
U.S. at 651). But Commission counsel conceded at oral argument that the disclosures are not
aimed at preventing misleading or deceptive speecttoncession that, under this Cirtauit
precedent, removethis casefrom the Zauderer framework. Id. at 1214 (explaining that
Zaudereris limited to cases in which “the government shows that, absent a wattreng is a

selfevident—or at least ‘potentially real-danger that an advertisement will mislead
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consumers”). Plaintiffs, on the other handyrgue thastrict scrutinygoverns pursuant to which
the disclosures must be “narrowly drawn” to serve a “compelling goveinmierest.” See,
e.g, Brown v. Entm’t Mrchs. Ass'n--- U.S.---, 131 S. Ct. 2729, 2738 (2011Alternatively,
Plaintiffs insist that theregulationmustat least survive “interediate scrutiny,” whereby the
government must establish that the disclosutdsectly and materially advanfié a
“substantial” government interesEee R.J. Reynold896 F.3d at 1212 (citinGent. Hudson Gas
& Elec. Corp. v. Pub. Serv. Comm#47 U.S. 557, 566 (1980Q)yee also Spirit Airlines, Inc. v.
Dep't of Transp.687 F.3d 403, 415 (D.C. Cir. 2012).

On balance, given the commercial nature of the disclosures at teeu€purt concludes
that it mustapply theCentral Hudson‘intermediate scrutiny’standard While some circuits
applystrict scrutiny oncéhe case is found to fall outside of thaudererstandare® our Circuit
has rejected this dichotomous approduidinginstead that in evaluating the constitutionality of
compelled commercial speech, any “burdens imposed . . . receive a lower levetiafydoom
courts.” RJ Reynolds696 F.3dat 1217 (quotind?hilip Morris, 566 F.3d at 11423). Thus,
after findingZaudererinapplicable, the D.C. Circuin RJ Reynoldsipplied“the intermediate

standard set forth iGentral Hudsord 1d. This Court is bound to do the saffe.

26 See Disc. Tobacco City & Lottery, Inc. v. United Staé¥%t F.3d 509, 554 (6th Cir.
2012) (“If a commerciaspeech disclosure requirement fits within the frameworkafderer
and its progeny, then we apply a ratiehasis standard. If it does not, then we . . . apply strict
scrutiny.”) (internal citations omitted Entm’t Software Ass’n v. Blagojevich69 F.3d 641, 651

52 (7th Cir. 2006) (analyzing wheth&auderertest or strict scrutiny applied to compelled
commercial speech).

27 In pressing for strict scrutiny, Plaintiffsgue—albeit weakly and in relatively conclusory

fashion—that the disclosures are not “commercial” in nature. Plaintiffs seem to dispute the
commercial charactesf the disclosures because, ireithview, the “statements [are] pregnant

with political judgments and connotations regarding events in foreign countries.” Riéf at

52). This argument is unavailing. First, commercial speech is not limited to paeaipmic
speech or “speech posing a commercial transactiorCent. Hudson447 U.S. at 5662;

rather, our Circuit has made clear that commercial speech also encompasses “material
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3. Application of Central Hudson Intermediate Scrutiny

UnderCentral Hudsoris test, a challenged regulation survives First Amendment scrutiny
so long as:(1) the asserted “government interest is substantial,” (2) the regulaticectly
advances the government interest asserted,” and (3) “the fit between the eritle amehns
chosen to accomplish those ends is not necessarily perfect, but reasoBabieAirlines, 687
F.3dat 415 (quotingCent. Hudson447 U.S.at 566 (1980), andPearson v. Shalalal64 F.3d
650, 656 (D.C. Cir. 1999)kee also R.J. Reyno|d369 F.3d at 1212. Plaintiffs do not contest
the first of these elements. They expressdgognize that“the government’s interest in
promoting peace and security in the DiRGsubstantial, even compellifig.(SeePIs.’ Brief at
53). In so doing Plaintiffs rightly articulate the underlying governmaeait interest asthe
promotion of peace and security in the DRC and its surrounding &8ea%7 Fed. Reg. at
56,275-56,276. Plaintiffs do, however, take issue with the remaining element€euitral
Hudson which the Court addresses in turn.

In challenging the second etent, Plaintiffs argue that “the statute and rule fail to
directly and materially advance” Congress’s interest in promoting peateemurity in the
DRC. (PIs.” Brief at 53). According to Plaintiffs, “[i]t is difficult to think eflessdirect way to
benefit the DRC than imposing this disclosure requirement on U.S. public compandésat (

54) (emphasis in original). To satisfy this prong, the government must shiothigh@striction

representations about the efficacy, safety, and quality of the advertmeduct, and other
informaion asserted for the purpose of persuading the public to purchase the prdelitp”
Morris, 566 F.3d at 1148collecting cases) Moreover, simply because a disclosure “links a
product to a current public debatefie disclosure is “not thereby entitleto the constitutional
protection afforded noncommercial speeclspirit Airlines 687 F.3dat 412(quotingBolger v.
Youngs Drug Prods. Corp463 U.S. 60, 68 (1983)). Thus, in arguing thatdiselosures cannot

be deemed “commercial” simply by virtue of their relationhte “publicdebaté surrounding the
DRC conflict, Plaintiffs simply miss the mark. Otherwise, the Court has no trouble concluding
that the disclosureswhich consist of information regarding a company’s supply chain and
sourcing practicefor its products—eomfortably fit within the realm of commercial speech.
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“directly and materially advances the assertedeguamental interest.”Lorillard Tobacco Co. v.
Reilly, 533 U.S. 525, 555 (2001)As Plaintiffs correctly notethis burden “is not satisfied by
mere speculation or conjecture; rather, a governmental body seeking to susgatriction on
commercial spech must demonstrate that the harms it recites are real and that it9oestiltt
in fact alleviate them to a material degreeRubin v. Coors Brewing C0514 U.S. 476, 487
(1995);see alsddenfield v. Fane507 U.S. 761, 7701 (1993) RJ Reynold969 F.3d at 1218
19. The Supreme Court has also explained, howekatit does not requiréempirical data . .
[to] come accompanied by argeit of background information . . . . We hgvermitted litigants
to justify speech restrictions bgference to studies and anecdotes pertaining to different locales
altogether, or even . . based solely on history, consensus, and simple common sense.”
Lorillard, 533 U.S. at 555see also Fla. Bar v. Went For It, InG15 U.S. 618, & (1995)
Further, while “Congress must base its conclusions upon substantial evidence’ . . . that
‘substantiality is to be measured’ by a ‘deferential’ standard . . . flestdourts] infringe on
traditional legislative authority to make predictive judgmentdNat! Ass’'n of Mfrs. v. Taylor,
582 F.3d 1, 15 (D.C. Cir. 2009) (quotiiigrner Broad Sys., Inc. v. FCC520 U.S. 180, 1996
(1997)).

Distilling all of these principles and applying them collectively, the Chuods that the
conflict mineralsdisclosure scheme surpasses the se@srral Hudsonhurdle, by “directly
and materially advanc[ing]Congress’s interest in promoting peace and security in and around
the DRC. In arguing otherwisélaintiffs assail the disclosure scheme as lacking cseiffi
empirical support on Congress’s part. But this argumerarigely unavailing because it
effectively ignores the foreign relations context in which Congresdezh&ection 1502. As the

Supreme Court recentlgpnade clear “[iln this context, conclusions must often be based on
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informed judgment rather than concrete evidence, and that reality affects whataye m
reasonalyl insist on from the Government.Holder v. Humanitarian Law Project-- U.S.---,

130 S. Ct. 2705, 272728 (2010). Put another way, “because of the changeable and explosive
nature of contemporary international relations, . . . Congress . . . must of necessityithaa
brush broader than that it customarily wields in domestic ardds(tjuotingZemel v. Rusk3g1

U.S. 1, 17 (196f. Further, while “concerns of national security and foreign relations do not
warrant abdication of the judicial role,” and while the Court does “not defer to the Goveisime
reading of the First Amendment, even when such interestsatarstake,” the Court must
nevertheless recognize that “when it comes to collecting evidence and drawuad ifdfetrences

in this area, ‘the lack of competence on the part of courts is markéd.’at 2727 quoting
Rostker v. Goldbergd53 U.S. 57, 6%1981)). Indeed, judicial review is particularly deferential
in areas “at the intersection of national security, foreign policy, and adratistlaw.” Islamic
Am.Relief Agency v. Gonzale477 F.3d 728, 734 (D.C. Cir. 2008ge alscCitizens for Pace

in Space v. City of Colo. Springd77 F.3d 1212, 12222 (10th Cir. 2007)"Courts have
historically given special deference to other branches in matters relatifaggeign affairs,

international relations, and national secutjty®

28 In pressing their argument that Congress was required to produce more cosipeshe

empirical evidenceRlaintiffs rdy heavily on our Circuit’'s reasoning RJ Reynolds Given the
distinctions betweeRJ Reynoldand the case at bar, however, Plaintiffs simply place too much
emphasis on its holdingViost significantly, this case concerns disclosures that implicadegfor
policy interests that, for the reasons just explained, warrant maategdeference to Congress’s
informed and predictive judgments thaind the graphic cigarette warnings at issueRd
Reynolds Further, the governmental interest invokedR& Reynolds-“reducing smoking
rates,” “discourag[ing] nonsmokers from initiating cigarette use,” antdurag[ing] current
smokers to consider quittingsee696 F.3d at 1218-was far more specifithan Congress’s
objective hergo “promote peace and secutiiy the DRC. Given this, it makes less sense to
demand such particularized empirical evidefroen Congress Perhaps sensing this, Plaintiffs
soughtto recast the underlying interest in their reply brief as “ameliorat[irg}/iblent conflict

in the DRC,” arguing, in turn, that Congress failed to rely upon sufficient evidence that the
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In enacting Section 1502, Congress found that “the exploitation and trade of conflict
minerals originating in the [DRC] is helping to finance conflict characterizegkbrgme levels
of violence in the eastern [DRC], particularly sexuahd gendebased violence, and
contributing to an emergency humanitarian situation therein.” Boddk § 1502(a)124 Stat.
2213. Congress believed that it could not “begin to solve the problems of eastern Congo without
addressing where the armed groups are receiving their fundagly from the mining of a
number of key conflict minerals.” 156 Cong. Rec. S3817 (May 17, 2010) (statement of Sen.
Durbin). In turn, Congress found that requiring disclosure from companies using thesdsmine
was “a reasonable step to shed some bghthis literally lifeanddeath issue, and it encourages
companies using these minerals to source them responsiloly.”In so concluding, Congress
relied upon the United Nations Group of Experts, which had “reported for yearparties to
the conflict in eastern Congo continue to benefit and finance themselves by canptroties or
taxing trading routes for these minerals.” 156 Cong. B8876 (May 19, 2010) (statement of
Sen. Feingold)see alsoJ.N. Security Council Resolution 1896, at § 14 (Dec. 7, 2009); U.N.
Security Council Resolution 1857, at § 15 (Dec. 22, 2008). The State Department, as well,
believed that the disclosure scheme would directly promote peace andlysecilie DRC.See
e.g, Statemen of Secretary of State HillaryClinton (July 22, 2010),available at
http://www.state.gov/secretary/rm/2010/07/145039.(itRresident Obama has now signed into
law a measure that will require corporations to publicly disclose what tkeegoeng to ensure

that their products don’t contain these minerals . . . . This is one of several stegEstaldng to

disclosure scheme would directly achieve this more specific (and heightenedjvebj&ee

Pls.” Reply at 267). But Congress’s objective was to “promote peace and security” in the DRC
more generally, as Plaintiffs themselves initially acknowledgeeeRIs.” Brief at 52), and for

the reasons explained herein, the Court finds sufficient support for Congressitiyweand
informed judgment that the disclosure scheme would directly advance that goal.
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stop this illicit and deadly trade.”)t also bears emphasis that Congress was not working from a
blank slateon this subject. Congress previously considered (but did not pass) the Congo Conflict
Minerals Actof 2009, which would have required the same sort of disclosures at issue here.
Further, Congressdid pas the Democratic Republic of the Congo Relief, Security, and
Democracy Promotion Act of 2006 several years ean@terding the policy of the United
States to “make all efforts to ensure . . . [the] responsible and transparenemantgf natural
resources across the [DRC].” DRC Act § 108(a)(1), 109 Pub. Law No. 456, 120 Stat. 3386. At a
minimum, this record establishehat contrary to Plaintiffs’ argumentongress’s passage of
Section1502 was not based on “mere speculation or conjectsee, Edenfield507 U.S. at 770,
but derived from its “informed judgmentiumanitarian Law Proje¢t130 S. Ct. at 2728, and,
to some degree, “history, consensus, and simple common skeoskgtd, 533 U.S. at 555°

Turning to the third prong o€Central Hudson Plaintiffs contest that the disclosure
scheme is a reasonable fit to accomplish Congredgéctive in promoting peace and security in
the DRC. They argue that “there are many less spesthictive (and more direct) ways the
government could pursue its goal of benefitting the DRC.” (Pls.’ Brief atGa)this point, it is
well establisked that“the least restrictive meahss not the standard; instead, the case law
requires a reasonablét between the legislature’s ends and the means chosen to accomplish
those eds.” Lorillard, 533 U.S. at 566 (quotingla. Bar, 515 U.S. at 628)see also Nat'l

Cable & Telecomm Ass’'n v. FCC555 F.3d 996, 1002 (D.C. Cir. 2009) (“The government does

29 The Court also observes that this was not a situation in which “Congress’[6¢4tistn

for a statute rested on ‘economic’ analysis that was susceptible to empirtsaice.” Taylor,

582 F.3d at 16. Rather, Congress’s passage of the disclosure scheia&sed, at least in part,

on “a value judgment based on the common sense of the people’s representatives,” and as our
Circuit has held, the fact that its judgment “reflects unprovable assumptions abous wbed

for the people . . . is not a sufficient reason to find that statute unconstitutiddaluoting

Paris Adult Theatre | v. Slatpd13 U.S. 49, 62 (1973)).
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not have to show that it has adopted the least restrictive means for brihgirgta regulatory
objective.”). Put another way, the government nesd'sdemonstrate a perfect meagrsd fit,”
nor must it “satisfy a court that is has chosen the best conceivable odtiorRather, “the only
condition is that the regulation be proportionate to the interests sought to be advddgesté
also Pearson164 F.3dat 657 (describingthe question as whether there is a “reasonaible
between the governmentgoals and the means chosen to advance those)godsamed
appropriately, the Court holds that the disclosure scheme meets this requirement.

In many ways the thrustof Plaintiffs’ challenge to the disclosure scheme takes root in
this final elemenbf the Central Hudsortest. That is, by focusingn those aspects of Section
1502 and of the Final Rule that require disclosumede published orompany websites
Plaintiffs are essentially challengirnge meansCongress has chosen to achieve its objectives.
To this end, Plaintiffsnsistthat the disclosure scheme infringes upon the First Amendment “by
compelling companies to publicly state on their own websites . . . that certain gbrtihiicts
are not DRC conflict freé” (Pls.” Brief at 52). But in so arguing, Plaintiffs distort tiegture
and exteniof the disclosure requiremends$ issue To be clearall that Section 1502 and the
Final Rule require ishatcompanies publish copies of their Form SBfglbr Conflict Minerals
Reports—+e., verbatim copies of disclosures already prepared for f#lled with the
Commissior—on their websitesSeel5 U.S.C.8 78m(p)(1)(E); 77 Fed. Reg. 56,362-56,363.
Neither Section 1502 nor the Final Rule requires companies to separately or conspicuously
publishon their website a list of products that have not been found to be “DRC conflict free,” as
Plaintiffs intimak, nor must companies physically label their products as such on the packaging
itself. 77 Fed. Regat 56,323. Rather companiescan comply with these disclosure

requirementssimply by making their conflict minerals disclosures available on the same
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webpage that houses othrequiredSEC filings, such as annual reports, proxy statements, and
other investorelated information. This approach qualifies as a “reasonableufiitler the
Central Hudsorstandard?

Plaintiffs take particular issue with tHabel that Section 1502 and the Final Rule
impose—the fact that, in some casesmpanies mustharacterizeheir products as “not having
been found to be ‘DRC conflict free.” IRlaintiffs’ view, “[tlhe compelled disclosure is
intended to serve as a ‘scarlet letter(PIs.” Brief at 52). But considering the manner in which
Congress and the Commission implemented this requirement, the nature of the-gedifict
disclosures, in particular, is reasonable and proportionate. For one, this desonipsiobe
made, if at all, in the body of a Conflict Minerals Report, not through some standalone,
conspicuous disclosure, as discussed above. Even then, issuers remain free to include whateve
additional clarification or explanation they deem necessafy. Fed. Reg. at 56,322 For
example, ompanies can include the statutory definition of “DRC conflict free,” to highlight i
specific meaning under the Final Rule, and they can add any relevant indorroaticerning
their sourcing practices and supply chains they believe places the disaloscearate context.

Moreover, inresponseo some of the very same “scarlet letter” and “unfair stigma”
concerns Plaintiffs raise here, the Commission revised the requireda¢gnduring the
rulemaking process; rather than describing products asDR€ conflict free,” as originally

proposed, the Final Rule requires issuers to describe such products as having “not been found to

30 Relatedly, Plaintiffs’ contention that “the government coydrsue political or

diplomatic means” to promote peace and security in the DRC does nothing to undienine
reasonableness of the disclosure scheme Congress saw fit to impleSesRIs.( Brief at 54).
While undoubtedly true that diplomatic effort@ynalso advance Congress’s geand, indeed,
the Court notes thahe State Department is actively engaged in the DRC conflict alreiady
does not follow that the disclosure scheme is an unreasonable fit as part of the thtésd S
comprehensive appradac
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be ‘DRC conflict free.” Id. Additionally, the Final Rule’s temporary phaseperiods mitigate
and offset some of these concerns by permitting companies to describe productsngontai
necessary conflict minerals from an undetermined source as “DRC confliceunoetble”
during the first few years of the Rule’s implementatidd. This approactvirtually eliminates
therisk that disclosures “will frequently be false,” as Plaintiffs suggestfanssthe statemes
“not been found to be ‘DRC conflict free’” and “DRC conflict undeterminable” do not amount to
a declaration that the issuer’s minerals were definitively found to haveeassistinancing the
conflict. Furthermore, the phase periods provideseveral additional years for companies to
trace their supply chains amol more accurately determine theurce of their conflict minerals.
Taking all of these elements of the disclosure scheme together, the Gdsird fireasonable fit”
between the relevant provisions of Section 1502 and the Final Rule and Congress’s olnectives
promoting peace and security in and around the DRC.

In sum, the Court concludes that the conflict minerals disclosure scheme thatf$lain
challenge passes muster undeentral Hudsonintermediate scrutiny, which means that

Plaintiffs’ claim under the First Amendment fails

CONCLUSION

For the foregoing reasonshe Court concludes tha&laintiffs’ Motion for Summary
Judgment must b®ENIED, and that the Commission’s and Intervenors’ Gidssions for
Summary Judgment must b&RANTED. An appropriate Order accompanies this

Memorandum Opinion.
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