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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MOUNTAIN STATES HEALTH
ALLIANCE,

Plaintiff,
V. Civil Action No. 13-641 RDM)
SYLVIA M. BURWELL |,
Secretary, U.S. Department of Health
and Human Services,

Defendant.
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MEMORANDUM OPINION

Under the governing regulationsiVeedicareprovider is entitled toeimbursemenfor
unpaid deductibles and copaymenteferred to aSMedicarebad debt’—but only if certain
requirements are met. Among other things, the regulations require that the pestatdish that
it hasengaged inreasonable collection effoftbefore declaring a debt uncollectiblé2 C.F.R.
8 413.89(e) That requirement ilirther explicated irsection 310 of the Provider
Reimbursement Manuaivhichspecifies that, in order to qualify as a “reasonable collection
effort, a provider’s efforust be similar to the effort the provider puts foditollect
comparable amounts from ndmedicare patients.” Center for Medicare amedicaid Services
Pub. 15-1, § 310 (2003)Ihe Provider Reimbursemenianualfurtherstateghat “[w]here a
collection agency is used, Medicare expects the provider to refer all uncollatisad pharges
of like amount to the agency without regard to class of patient,” that is, withoud fega

whether the charges were incurred by a MedioareonMedicarepatient. Id. § 310.A.
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This case involves a challenggethe application of these rules in a decision by the
Secretary of Health and Human Sersi¢&Secretary”} denyingPlaintiff reimbursemenrfior
unpaid Medicare bad defur the cost reporting periods ending June 30, 2004 and June 30, 2005.
SeeMountain States Health Alliance 05 Bad Ddbaissive Collection CIRP @rv. BlueCross
BlueShieldAssh/Cahaba Gov't Benefits Adms, LLC, PRRB Dec. No. 201B6 (Mar.4, 2013)
(“Board Decision”) AR 6-18.2 Plaintiff, Mountain States Health Alliance, is the owner of two
acute care hospitals (“Providers”) in Tennesdear. the reporting periods at isstiee Providers
first engaged in in-house collection efforts without distinguishing betweenciledand non-
Medicare accounts. To the extent thefforts failed, ltey then referred the debts to an outside,
“primary” collection agency-again, without distinguishing between Medicare and non-
Medicare accountsBut to the extent that second rounce@ibrtsalso failedtheyadopted
different approaches for Medicare and non-Medicare accounts. Fddedinare accounts, the
Providers sent all but those where the patient was bankrupt, deceased with no estate,
incarcerated, or a charity to a “secondary” collection agency. In cont@gtleclared all of the
remainingMedicarebad debtuncollectible” and, orthatbasis, sought reimbursement under the
Medicare pogram.

The Secretary denied reimbursementthe ground that the Providelisl not use similar
efforts to collect Mediare and nomdedicarebad debt and, in particular, continuecetaploy

collectionagenciego pursue certain non-Medicare debt, but not Medicare @bsatisfied

! The action was originally brought agaiSsicretary Kathleen SebeliuBursuant to Federal
Rule of Civil Procedure 25(dhowever, Secretary Burwa#i automatically substituted for
Secretary Sebelius.

2 Citationsare tothe administrative recofdAR”). Dkt. 21.
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with that resultPlaintiff brough this action alleging tha{1) section 310 of the Provider
Reimbursement Manuabnstitutes a “legislative rule,” which the Secretary failed to adopt
pursuant to the required notice and comnpeatedures, (Zhe Secretary failed to “list” section
310 in the Federal Register, as required by statBj¢he Secretary’s decision deparfeam
Medicarepolicy in place on August 1, 1987, and thus violatexicongressionalynandated
“Bad Debt Moraorium,” and (4)the Secretary’s decision was, in any evanjtrary and
capricious. SeeDkt. 16 at 20, 26.

The matter is now before the Court on crossions for summary judgmentor the
reasons explained belptheCourt GRANTS in partandDENIES in partPlantiff's motion for
summary judgmenbDkt. 16,DENIES the Secretary’s crogaotion for summary judgment, Dkt.
17,VACATES the Boarts decision, andREMANDS for further proceedings consistent with
this Memorandum OpinionA separate @ler accompanies this decision.

. BACKGROUND
A. Statutory And Regulatory Background

1. The Medicare Provider ReimbursemenyS8em

The Medicare program provides healthcare for therbicdind disabledSee42 U.S.C.

88 1395et seq Participating lealthcare providergollectdeductibls and coinsurancamounts
directly from Medicarepatientsandare reimbursedbr other costs througihe Medicare
program.

As relevant here, providers are reimbursed for various diretindirect “reasonable
costs” Seegenerally42 C.F.R. Part 413; 42 U.S.C. 8§ 1395x(v)(1)(A). The prowhaarsthe
burden of supplying informatioestablishing that the costs for which it seeks reimburseanent

“reasonable costsligible for rimbursement under the relevaegulations.See e.g, 42 C.F.R.
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8 413.24(a). Providers file annual cost reports, whrehreviewed bprivateadministrative
contractorsauthorized byhe Center for Medicare and Medicaid Services (“CMSge42
U.S.C. § 1395h; 42 C.F.R. § 413.24(During the years at issue hetieeseprivate contractors
were called fiscal intermediaries. See42 U.S.C. § 1395h (2000 Intermediaries evaluate the
annual cost reports under the Secretary’s regulations and informal guidancalgrbrthe
Provide Reimbursement Manualhich includeghe Secretary’sguidelines and policies to
implement Medicare regulations which set forth principles for determiningésmable cost of
provider services. SeeCMS Pub. 15-1Part | Foward, (2003)(hereinafter “PRM”). The
intermediary determines the amount of reimbursement to which the provider|edeanti
issues &Notice of Program Reimbursemeént.

A providerthat is dissatisfied witAnintermediary’s reimbursement determinatioay
appeatlto the Provider Reimbursement Review BoatgBoard). See42 U.S.C. § 139500(a);
42 C.F.R. 88 405.1835, 405.183FheBoardis boundby the Secretary’s regulatioasd “shall
afford great weight to interpretive rules, general statements of pahdyules of agency
organization, procedure, or practice established by CMS,” includen§RM. See42 C.F.R.

8 405.1867. The provisions in tR&M, however, “do not have the force and effect of law and
are not accorded that weight in the adjudicatory procesisdlala v. Guernsey Mem. Hospl14
U.S. 87, 99 (1995).

A Boarddecision becomesefinal decision of the Secretannless theCMS
Administrator, acing onthe Secretary’s behakects to revievit. See42 U.S.C.

§ 139500(f)(1)42 C.F.R. § 405.1875(a)(1). A provideat is dissatisfied with th®ecretary’'s

final decisionmay seek judicial review in federal district cou2 U.S.C. § 13950(1).



2. Medicare Bad &bt

Uncollected Medicardeductibles and coinsurance amouwarts collectivelyreferred to as
“Medicare bad debt."Seg e.g, Abington Crest Nursing & Rehab. Ctr. v. Sebelkigs F.3d 717,
720 (D.C. Cir. 2009); 42 C.F.R. 8 413.89(&)edicare“reimburses providerfor this ‘bad
debt” in order to preventrosssubsidizationi.e., “a cost shift from the Medicare recipient to
individuals not covered by MedicareCmty. Hosp. of Monterey Peninsula v. Thomps3#8
F.3d 782, 786 (9th Cir. 2003¢eealso42 C.F.R. § 413.89(dAbington 575 F.3d at 720.

Underthegoverning regulations, providers seeking reimbursememfléaticare bad debt
must demonstrate that the debt satidioes criteria:

(1) The debt must beelated to covered services and derived from
deductible and coinsurance amounts.

(2) The provider must be able to establish that reasercalection efforts
were made.

(3) The debt was actually uncolldge when claimed as worthless.

(4) Sound business judgment established that there was no likelihood of
recovery at any time in the future.

42 C.F.R. 8 413.98); seePrinciples for Reimbursable Costs, 31 Fed. Reg. 14808, 14813 (Nov.
22, 1966)final rule). This casenvolves the secongkquirement“reasonableollection

efforts” Neither theregulation nor théedicare Actdefines‘reasonable collection efforts,” but
the Secretary hgsovided her interpretation in section 31Glé PRM That provisiorexplains

that ‘{tjo be considered a reasonable collectffort,a provider’s effort to collect Medicare
deductible and coinsurance amounts must be similar to the effort the provider puts forth t

collect comparable amounts from nbtedicare patients.’PRM 8310. Section 31further



explains that ifa provicer elecs to referits non-Medicareaccounts t@ collection agengythe
providermust similarly refer itdMedicare accountsf “like amount”:

Where a collection agency is usdtkdicare expects the provider to refer

all uncollected patient charges of ligenount to the agency without redar

to class of patientThe ‘like amount’ requirement may include uncollected

charges ative a specified minimum amountherefore, if a provider refers

to a collection agency its uncollected ndedicare patient chargegich

in amount are comparable to the individual Medicare deductible and

coinsurance amounts due the provider from its Medicare patient, Medicare

requires the provider to also refer its uncollected Medicare deductible and

coinsurance aounts to the collection agency.
PRM 8§ 310.A. Section310waslast revised in983. SeeDkt. 26-1 (HCFA Transmittal No. 246,
Feb. 1981); Dkt. 2&- (HCFA Transmittal No. 278, Jan. 1983
3. The“Bad Debt Moratorium”

In 1987, Congress enacted legislatiorifreeze€ the Secretary’s Medicare bad debt
reimbursement policiesHennepin Cnty. Med. Ctr. v. Shalail F.3d 743, 751 (8th Cir. 1996)
see alsd~oothill Hosp.v. Leavitt 558 F. Supp. 2d 1, 3-5 (D.D.C. 2008)his legislation
typically referred to athe“Bad Delt Moratorium” providesin relevant part thatthe Secretary
of Health and Human Services shall not make anggdan the policy in effect on August 1,
1987,with respect to payment . for reasonable costs relating to unrecovered costs associated
with unpaid deductible and coinsurance amounts incurred (theéekedicare program]
(including criteria for what constitutes a reasonable collection effmtuding criteria for
indigency determination procedures, for record keeping, and for determinitigewterefer a
claim to an external collection agenty SeeOmnibus Budget Reconciliation Act of 1987
(“OBRA"), Pub. L. No. 100-203tjt. IV, § 4008c), 101 Stat. 1330-5%s amended byechnical
and Miscellaneous Revenue Act of 19B8p. L. No. 106647,tit. VIII, 8§ 8402, 102 Stat. 3798,

reprinted as amended 4R U.S.C. § 1395f note (2012). In 1986, the Inspector General of the
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Department of Health and Human Services (“HHS”) hagbpsed sbstantiachanges regarding
the Medicare program’s treatment of bad debteHennepinCnty, 81 F.3d at 747, 750-51
Foothill Hosp, 558 F. Supp. 2dt 35, 6-7. Congress responded by enacting the Bad Debt
Moratorium. Foothill Hosp, 558 F. Supp. 2d at 3The conference report explaitigat the
confereesadoptedhe House-proposed provision, which “[p]rohibits the Seceseteom making
any change impolicy in effect on August 1, 1987 on payments for Medicare bad debt,” H.R. Rep.
100-495, 543 (1987) (Conf. Rep.), but added language “to prohibietret&ry from modifying
the criteria for what constitutes a reasonable collection effdrtdt 547.

The language “criteria for indigency determination procedures, fordée®ping, and
for determiningwhether to refer a claim to an external collection agénegs addedn 1988 a
year after the original enactment of the Bad Debt Moratarieb. L. No. 100-647it. VIII,
8 802(emphasis added)rhe 1988conference repogdxplainsthat Congressnade this
amendmenbecause it wasconcerned abouyturther] recommendations madbg the Inspector
General oHHS subsequent to August 1, 1987, and actions which may be taken by the Secretary
in response to those recommendations, regarding the bad debt collection polimresdfdl
certain hospitals. H.R. Rep. No. 100-1104 (1988) (Conf. Repeprinted in1988 U.S.C.C.A.N.
5048, 5337. e conference repoitirther explains that the amended provision was not
“intend[ed] to preclude the Secretary from disallowing bad debt payments baseglations,
PRRB decisions, manuals, and issuancesfect prior to Augst 1, 1987. Id. Rather,

[t]he conferees wish to clarify that the Congress intended that the actions of

fiscal intermediaries occurring prior to August 1, 1987 to approve explcitly

hospital’'s bad debt collection practices, to the extent such actithre ligcal
intermediary was consistent with the regulations, PRRB decisions, or



program manuals and issuances, are to be considered an integral part of the
policy in effect on that date, and thus not subject to change.

In 1989,Congressagainamended the Bad Debtoratorium this timeto providethat
“[tlhe Secretarymaynot requirea hospitalto change its bad debt collectipalicy if a fiscal
intermediaryactingin accordance with the rules in effectedsAugust 1, 1987, ...has accepted
such policy before that date, . . .” Omnibus Budget Reconciliation Act of 1989, Pub. L. No. 101-
239 tit. VI, § 6023, 103 Stat. 216 BecausePlaintiff does not contentthat its policy was
approvedy a fiscal intermediary before 198Ris particularaspect of the Moratorium is not at
issuehere The Bad Debt Moratorium endeth October 1, 2012SeePub. L. No. 112-96, tit.
lll, § 3201(d), 126 Stat. 19%eprinted at42 U.S.C. § 1395f note.
B. Factual Background

Plaintiff owns and operates Providers Johnson City Medical Center and Indian Pat
Medical Center, two acute care facilities in Tennesisaeprovide Medicare serviceé\R 10.
Duringthetwo yearsat issue in this cas2p04 and 2005, IRintiff’'s hospitalshad a policy of
treatingthe accounts dfledicare anahonMedicarepatientssimilarly for approximatelyone
year. The accounts werf@rst subjected tan-house collection efforts for six monthSeeAR 13,
15. Theaccounts weréhenreferred taa primary collection agencySeed. After six months of
unsuccessful collection efforts at the primary collection agency, hovibeddedicare and non-
Medicare accoutswere sent in different directions'’he nonMedicare accounts were sent to a
secondary collection agenayith the exception oaccounts deemed “uncollectible” due to
bankruptcy, death, incarceration, or charitatédus SeeAR 12, 15, 81, 86, 95. In contrast, all

the Medicare accountgere returned to ther®viders and written off as Medicare bad debts,



withoutregard for theamount of the account, the status of the patient, or other individualized
considerations. R 12,13, 15, 85°

When he Roviders soughteimbursemenfior the costeportingyearsending on June 30,
2004 and June 30, 2005, tiiwcal intermediary excludedpproximately $700,00& Medicare
bad debts. R 19. The intermediarys auditor acknowledged that one of the Providers
“perform[ed]a thorough collection effort[ ] on all payor types prior to sending the bad debts to a
primary colection agency. The primary agency also penfed] thorough collection efforts on
all payor types.”AR 336-39. NonetHess, the intermediary disallowed thedicare bad debts
because therBviders hadeferred norMedicare accounts to a secondary ceitecagency, but
had not referred Medicare accounts of like amount, and thereforeohadtisfied the
“reasonable collection effts” requirement set forth in the relevant regulation, 42 U.S.C.
§ 413.89(e).AR 10-13.

Plaintiff timely appealed to the Bodon behalf of each®vider. AR 12. The Board
held a hearing othe consolidated appeals, at whichetrd testimony from Plaintiffsorporate
director of reimbursemeiaind a representative from Plaintiff’'s collection agensgeAR 64-
111, 66. Plaintiff argued that therBviderssatisfied alltherequirementsmposed bythe
regulationregarding‘reasonable collection efforts,” 42 U.S.C. § 413.89%se)interpreted by
section 310 of th@RM. Plaintiff contended that the Providers had subjected Medicare and non-
Medicare account® identical collection effortbor at leastayear,seeAR 10-11, including

submitting all accounts to a first collection agendy,andthat e Roviders exercised good

3 After thefiscalintermediary deniedeimbursemenof the Providers’ Medicare bad delfs
the cost years ending in 2004 and 2005, the Providers changed their polidiegamdeferring
Medicare accounts #secondaryollection agency in 2006. AR 84.
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business judgment in discontinuitigeir efforts to collecthe Medicare accountafterayear
becausehose accounts are on average smaller and more difficult tatcallePlaintiff argued
thatthis policy satisfiedsection310s requirement thdisimilar” collection effortsbe expended
with respect to a provider's Medicare and fddadicare accountsSeed. Plaintiff also argued
that to the extet the Secretary’s poliagequired more, that policyi®ated the Bad Debt
Moratoriumbecausgprior to theMoratorium, the Secretary had reimburddddicare bad debt
evenwhereprovidersreferredonly nonMedicare acounts to collection agencieSeeAR 11-
12.

The Board affirmed the fiscaltermediary’sdenial of reimbursementSeeAR 13-18. It
agreed with the intermediatigatPlaintiff's hospitals hadailed to satisfy théreasonable
collection efforts” requiremenseeAR 14, 17, explaininghat“[tlhe key principle .. .for
determining whether a provider’s efforts to collect Medicare deductible@nsucance amounts
is ‘reasonableis that such efforts are ‘similatd the prowiler’s efforts to collect ‘comparable’
amounts from nomedicare paents; AR 14. Furthermoe, where gproviderusesa collection
agency “CMS requires providers to refer all uncollecpadientcharges of ‘like amount’ to the
collection agency witbut regard for class of patient.” RALS.

TheBoardemphasized thahe Roviders did not deciderhether to refea given
Medicare accourtbased on the actual documented collectability of the individual accegnt (
bankrupt or deceased patient) or on a global threshold amount by which Medicare and non-
Medicare accounts were referred alike.R A6. Instead,[t]he record reflectghat. .. for
delinquent Medicare accounts, the Provideegle a single global decisiont to refer
[Medicare] accounts to the secondary collection agency based on attribugesdbly the

Providers to generally exiacross Medicare accounts as a wtidle,, “that the Medicare
10



populationon averagas retired and not gainfully employed, is not necessarily going to borrow
money, is living off retirement and social security income, presents dijfiaith regards to
pursuing property liens and wage garnishments, and hagaal for a lower credit scoteAR

16 (emphasis in original)The Board concludethat the exclusionf theMedicare account®n

a global basis” from referral to the secondary collection agéthd not comply with the
regulatory requirement that reasonable collection efforts were mAd17.

The Board alsaoncluded that the Secretary’s policy did not violate the Bad Debt
Moratorium. AR 16-17. Plaintiff argued that three prior Board decisions construed section 310
to impose a requirement for like treatment of Medicare aneMwdicare accounts, but had not
imposed the type of categorical rule applied by the intermediary. Aongdal Plaintiff,by
applying an inflexible rule, the intermediary had changed the governing bad debtimpolicy
violation of the Moratorium. In response, the Board explained thahtéeadministrative
decisiongcited byPlaintiff appliedthe bad debt reimbursement pglin effect for cost years
prior to January 1983. R16. Because section 310 was revised in January 1983, and because it
was the revised version of section 3t was in effect when the Moratorium was enacted in
August 1987, the Board concluded that the pre-1983 decis@msnot relevant to the Bad
Debt Moratorium issue.ld. The Boardalsoconcluded that a fourttdaninistrativedecision
rendered in 1996yas not illustréive of the Secretary’s policy in August 1987, becauseag
issuedafter the effective date of the Bad Debt Moratorium and, in any event, oglitee three
decisions applying the pre-1983 polieyhich the Board had already concluded were irrelevant
AR 16-17.

When the CMS Administrator declinedreviewthe Board’s decisiont became the

final decision of the Secretarylaintiff timely appealed to this Court, the parties filed cross
11



motions for summary judgment, and, on May 5, 2015, the Court heard oral argument. The Court
thendirectedthe parties to submatopiesof the HHS Inspector General Report cited-wothill
Hosptal v. Leavitt 558 F. Supp. 2d 1, 3 (D.D.C. 2008), asdpplemental materials relating to
the interpretation of the Bad Debt Moratorium, such as legislative history, iattatine
decisios, and HHS guidance document§éeMay 6, 2015Minute Order;see alsdkts. 25,
26, 27. The parties filed memoranda addressimg supplemental materialSeeDkts. 29, 30.
[I. STANDARD OF REVIEW

Pursuant to the Medicare Act, 42 U.S.C. § 13%95¢D, this Courtreviews the final
decision of the Secretary under the applicable provisions of the AdministrativedBre Act
(“APA”), 5 U.S.C. 88 70&t seq.The Court will set aside the Secretary’s decision only if it is
“arbitrary, capricious, an abuse of discratior otherwise not in accordance with law.” 5 U.S.C.
8§ 706(2)(A); ThomasleffersorUniv. v. Shalala512 U.S. 504, 512 (1994): Put simply, the
[APA] requires that an agency'’s exercise of its statutory authoritydsemeble and reasonably
explained” USPS v. Postal Reg. Comm#85 F.3d 740, 753 (D.C. Cir. 2015) (quotiis.

Ry. Co. v. Surface Transp. B876 F.3d 1094, 1096 (D.C. Cir. 2012))he Court will set aside
the Board'’s factual findings “only if unsupported by substantial evidendeearetord as a
whole.” Chippewa Dialysis Servs. v. Leayhtll F.3d 172, 176 (D.C. Cir. 2007).

The Courtaffords “substantial deference” to the Secretary’s vientls respect tdhe
Medicare Act and hamplementing regulationsSeeThomaslefferson Uniy.512 U.S. at 512.
Courts generallydefer toan agency’s interpretation of its regulations, . . . unless the
interpretation igplainly erroneous or inewistent with the regulation[sf there is any other
reason to suspect that the interpretation does not reflect the agency’slfeansidered

judgment on the matter in questiorFiberTowerSpectrum Holdings, LLC v. FCZ82 F.3d
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692, 699 (D.C. Cir. 2015) (quotation marks omitted). More specifically, the Court of Appeals
has recently reviewed the Secretary’s interpretation of ltedéhbt regulations, 42 C.F.R.
8 413.89(e), under a standard requiring deference “unless an alternative readimgédied by
the regulation’s plain language or by other indications ofdgerjicy’$ intent at the the of the
regulation’s promulgation.”Grossmont Hosp. Corp. v. Burwel015 WL 4666540, *5-*6
(D.C. Cir. Aug. 7, 2015) (quotinfhomaslefferson Uniy.512 U.S. at 512)This Court follows
suit.
lll. ANALYSIS

As explained above, the Medicare Actthorizes reimbursement akasonable costs”
incurred by providersSee42 U.S.C. 88 1395f(b)(1), 1395x(v)(1)(A)Congress,” moreovetr,
“has given the Secretary considerable discretion to promulgatectodtiursement regulations
that give meaning tde term ‘reasonable costs.Villa View Cmty Hosp, Inc. v. Heckler728
F.2d 539, 540 (D.C. Cir. 1984) (per curias@e alsdGuernsey Mem. Hosp14 U.S. at 91-93.
The parties do not disputieat the regulatiogoverningreimbursement for Medicare bad debt,
42 C.F.R. 8 413.89, represeatsalid exercise of the Secretary’s authotitynterpetthe
Medicare Act Nor hasPlaintiff challengd the validity of therequirementhat providers
“establishthatreasonable collection efforts were madéZ C.F.R. § 413.89(ePlaintiff
challengenly theSecretary’snterpretation othatregulatorylanguagdo requirethat, if a
providerrefers nonMedicare accounts to @sondary collection agency, it mwso refer
Medicareaccounts of like amount to a secondary collection ageBegPRM 8§8310.

Plaintiff first argues that PRM secti@10is invalid because it a legislative rule that
waspromulgated withousatisfyingAPA notice and comment procedurd3aintiff alsoargues

that theSecretary cannot rely on secti®h0 because it was ndtsted’ in the Federal Register
13



as required by statutdNext, Plantiff argueshatthe Secretary’s policgeparts fronthe policy

in effecton August 1, 1987, and therefaielates the Bad Debt Moratorium. Finally)aintiff
contends thatven if sectior810 is validthe disallowance of the Providers’ Medicare bad debt
was arbitrary and capricioug.he Court will address each argumanturn.

A. Is Section310 ALegislative Rule?

Plaintiff's first argument is thagection310is invalid because its an improperly
promulgatedegislative rule Legislative rulegalso called “substantive rulesdye subject tthe
APA'’s noticeandcomment requirementsSee5 U.S.C. § 553see alsat2 § U.S.C.
13950df)(1). In contrast, interpretive rules, which “are ‘issued by an agency to dbeigeiblic
of the agency construction of the statutes and rules which it administers[,]’ . . . do not carry the
force and effect of law, and they need not be promulgated pursuant to notice and comment
procedures under the APAAssh of Flight Attendant€WA v. Huerta785 F.3d 710, 716
(D.C. Cir. 2015) (quotindg?erez v. Mortgage Bankers AssI85 S. Ct. 1199, 1204 (2015)
Section 310 was not promulgated using noindcomment procedures. Thus, the Court must
determine whethesection 310s alegislativerule subject to those requirements, or an
interpretive rulet

Legislative rules are those ttigtant rights, impose obligations, or produce othe
significant effects on private interestBatterton v. Marshall648 F.2d 694, 701-02 (D.C. Cir.

1980). In contrastnterpretive rules “clarify a statutory or regulatory term, remind padie

4 A policy statement is another type of nlegislative rule.See Ass’n of Flight Attendan®A~A
v. Huertg 785 F.3d 710, 716 (D.C. Cir. 2015Rolicy statements ‘are binding on neither the
public nor the agency,” and the agency ‘retains the discretion and the authohiay te éts
position . .. in any specfic case.’1d. (quotingSyncor Int'l Corp. v. Shalalal27 F.3d 90, 93-94
(D.C. Cir. 1997). Thepartiesdo not contend that section 310 is a policy statement.
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existing statutory or regulatory duties, or merely traexisting requirements and explain
something the statute or regulation already requirétehdoza v. PereZ54 F.3d 1002, 1021
(D.C. Cir. 2014)) (quotation marks omitted). An interpretive rule “must derive a proposition
from anexisting document whose meaning compels or logically justifies the proposition.”
Catholic Health Initiatives v. Sebeli¢lsCHI”), 617 F.3d 490, 494 (D.C. Cir. 2010Although at
timeselusive, this dividing line is an essential one. Indeed, as the @foppeals has
admonished, “the purpose of the APA would be disserved if an agency with a broad statutory
command . . . could avoid notieexdcomment rulemaking simply by promulgatiag
comparably broad regulation . . . and then invoking its power éqpirgt that statute and
regulation in binding the public to a strict and specific set of obligatioBet. Privacy Info.

Ctr. v. U.S. Dep’t of Homeland Sg653 F.3d 1, 7 (D.C. Cir. 2011)EPIC); see also Perez
135 S.Ct. at1211-12(Scalia, J., corurring).

“T'he court’s inquiry in distinguishing legislative rules from interpretative rides
whether the new rule effects a substantive regulatory change to the gtatutgulatory
regime.” Mendoza754 F.3d at 1021 (quotirifPIC, 653 F.3d at 6-7). Traditionally, courts in
this jurisdiction consider several factors to determine “whether the purporéegdretive rule has
‘legal effect” on regulated partiesAm.Mining Cong. v. Mine Safety & Health Admifi95 F.2d
1106, 1112 (D.C. Cir. 1993)I'hesefactorsinclude(1) “whether in the absence of the rule there
would not be an adequate legislative basis for enforcement action or othey aggmt to
confer benefits or esure the performance of duti€®) whether the agency has published the
rule in the Code of Federal Regulations, (3) whether the agency has explio#ed its general
legislative authorityfand] (4) whether the rule effectively amends a prior legislative ruie.’at

1112. Courtslsoconsider the agencytharacerization ofits rule andwhetherthe rule has
15



been applied consistently in the past, althouglsdlfactors are not dispositive, and “[a]
reviewing court need not classify a rule as interpretive just becausectieyagys that it is.”
United Stées v. Picciottp875 F.2d 345, 348 (D.C. Cir. 198Q)ltimately, the process of
distinguishing beteen legislative and interpretive rulesis “extraordinarily casspecific
endeavor.”Am.Hosp. Ass’rv. Bowen834 F.2d 1037, 1045 (D.C. Cir. 1987).

As an initial matter, the Court can readily conclude sieation 310’s status as a
provision in thePRM is notdispositive. Rather as the parties recognizbe Supreme Court and
the Court of Appeals have upheldme PRMprovisionsas valid interprete rules while
rejecting others as improperly promulgated legislative rubetermining where each of these
precedent$ies on the “hazy continuum” beeen legislative and interpretive rules, provides
substantial guidance regarditige proper charagtization of section 310.

In Guernsey Memorial Hospitathe Supreme Court considensbethersection 233 of
the PRM constituted lagislative ruleor an interprave rule. 514 U.S. 87, 90-91 (1995)he
underlying dispute focused on whether the prowdss “entitled to full reimbursement in one
year” for a “defeasance loss” resulting from issuance of capital immeviebonds, or whether,
as the Secretary maintainede loss had to be amortized over a period of yddrsat 90. The
Court first concluded that the governing Medicare regulations did not resolve the quisstain.
94-95. Section 233, however, did, and it required amortization of theltbss. 9798. Against
this backdrop, the Court rejected an argument much like the one Plaintiff makesthere
concluded that section 233 implemented the relevant statutory and regulatofinrales
reasonable wayjd., and that section 233 was, accordingly, “agsgpical example of an
interpretve rule issued by an agency to advise the public of the agency’s construction of the

statutesand rules which it administersd. at 993100 (quotation markand citatioromitted).
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Because the rule was interpretive, and lacked the force of law, the Court rejeatedtttion
that notice and comment rulemaking was requilddat 99 Finally, the Courstressedhat
notice and comment would be required if the PRM were revised to “adopt[ ] a new position
inconsistent with any of the Secretary’s existing regulatiofts.at 100.

Similarly, in NationalMedical Enteprises v. Shalalathe Court of Appeals held that
section2203 of the PRM, whictsolely sets forth the agency'’s interpretation of the term
‘ancillary’ as it relatesd hospitals’ charging practicesfalls well within the interpretive end of
the spectrumi 43 F.3d 691, 697 (D.C. Cir. 1995). As the Court explaittegiMedicare
regulations‘define[d] ancillary services as those services for which charges are customarily
madein addition to routine servicésld. Section 2203, in turn, looked statewide custom, as
opposed to the provider’'s own practice, to determine what is custoidaat.693-94, 697. The
Court concluded that the interpretation adopted in section 2203 was neither plainlg@snane
inconsistent with the agency’s own regulatiadsat 697, and that, following this conclusion,
“[n]othing of merit remains of the [provider’s] claim that section 2203 is a substaniie
requiring notice and comment promulgatioral.”

The Court of Appealseached a similar conclusion $entara-Hampton General
Hospital v. Sullivapnwhich considered whether section 226 of the PRM was a legislative or
interpretve rule. 80 F.2d749, 758-59 (D.C. Cir. 1992). Section A8€erpretech regulation
providing thatinterest expenses are reimbursable if “incurred to satisfy a ‘financial ot
provider.” Id. at 752. The Secretary was concerned that providers would borrow rfwoney
various projects instead of using furadeeadyinvested in mterestbearing depreciation accounts
thereby “reaping] a double benefit by receiving reimbursement for their interest expense on

current borrowing, while also retaining available [depreciation accourdsaming protected
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interest.” 980 F.2d at 753. To avoid this result, he interpreted the governing regulati@mto me
that a providehasa “financial need” to borrow money only if the fundstedepreciation
accountsare“contractually committed” and could not be uséd. The Courtheldthat“the
Secretary’s interpretation of what constitutes ‘financial rie@ds not arbitray and capricious
because the interpretatitfalls easily within the ‘range of reasonable meanindshe term”

Id. at 756 (quotindPsych. Inst. of D.C. v. Schiker, 669 F.2d 812, 814 (D.C. Cir. 1981)J.
furtherheld that the interpretatiatid not constitute the improper promulgation dégislative

rule, even though itmade it easier for the Sec¢agy to enforce the regulationsld. at 759
(statingthat“stricter enforcement of the same standard must be distinguished from the
enforcement of new obligation}.”

In contrastjn CHI the Court of Appeals struck down section 2162.2.A.4 of the PRM as
an invalidly promulgated legislative rule. 617 F.3d at 492-94. Section 2162.2.A.4 s¢hdorth
Secretary’s policy of disallowing reimrsement for insurance premiums paid to certain offshore
captive insurance companies (specifically, companies that invested modOtharcent of their
assets in equity securisie Id. The Secretary argued thais policy was merelyan
interpretation of thdledicare Act’'s‘reasonable costdanguage, explaining théhe cost of
insurance premiums that Medicare is asked to reimburse can be considered ‘reasohibl
thosepremiums actually purchase relialdoverage.” 617 F.3d at 493. According to the
Secretary, the captive insurance compaidgestified by the PRM provisionvereriskier andess
reliablethandomestiansurance companigand accordingly, their premiumgere not
reasonable costdd. at 49394. The Court of Appeals rejectelis argument. It held théthere
IS no way an interpretation of ‘reasonable costs’ can prothecsart of detailed-and rigid—

investment code set forth in § 2162.2.Adl,”at 6, andthat“[t] he connection between
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8 2162.2.A.4 of the Manual and ‘reasonable costs’ is simply too attenuated to represent a
interpretation of those terms as used in the statute and regulaitbras, 296

The question beforie Courf then,is whehersection 310s closer to thd?RM
provisions upheld ittuernseyNational Medical andSentara-Hamptowor the provision struck
down inCHI. Raintiff, not surprisinglyargueghatsection 310 is more like the PRM provision
struck down inCHI. As already notedni CHI, the Court of Appeals invalidated the challenged
manualprovision which articulated a “detailedand rigid—investment codebecauséthere
[was] no way” that code could have resulted from “an interpretation of ‘reasonablée.c64tg’
F.3d at 494-95see id.at 494 n.3. The Court further explained that when the underlying
language ‘tonsists of vague and vacuous term&e “fair and equitable,” “just and
reasonable™ and *in the public interest,” “the process of announcing propasithat specyf
applications of those termsnst ordinarily one of interpretation, because those terms in
themselves do not supply substance from which the propositions can be derived.” 617 F.3d at
495 (quoting Robert A. Anthony Interpretivé Rules, “Legislative” Rules, and “Spurious”
Rules:Lifting the Smog8 ADMIN. L.J.AM. U. 1, 6 n.21 (1994))Plaintiff argues that
“reasonable collection effortdike “reasonable costsj% a “vague and vacuous” phrase with
many possible meanings, and accordingly réferral requiremeris not an interpretation of that
phrase.SeeDkts. 16-1 at 2419-1at 915, 17.

The Court is not persuadétatthe phrase “reasonable collection effoitsinherently
too vagudor interpretation The “reasonable cost” language at issu€Htl, in contrast to the
language at issue here, vihe statutory lodestar for the entiviedicare reimbursement system.
See617 F.3d at 491 (quoting 42 U.S.C1395x(v)(1)(A)) For this reason, the Miedre Act

directsthat thatphrase shall be defined “in accordance with regulations establishing the method
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or methods to be used, and the items to be included, in determining such costs for varsous type
or classes of institutions, agencies, and servickek.’Strikingly, as the Court of Appeals noted

in CHI, “every” provision of the PRM “rests on the ‘reasonable cost’ language in tbeestad

the regulations.”ld. at 494.

Deriving the overalMedicare cost reimbursement system based on a conceptiaggen
as reasonablenesssfar different than clarifying what constitutes a “reasonable collectfort.&f
When considered in light of the actual PRM language at issuemeregverthis is all the more
evident. An action is “reasonable” if it igational,” “equitable fair, [or] just” SeeWEBSTERS
NEW INT'L DICTIONARY 2074 (2d ed. 1945)Yet, here, all thasection 310 says that, where a
provider concludes that it isdtional to use a collection agency to continue to pursue unpaid
non-Medicare debt, it igqually “rational for the providerdo the same for Medicare debt of a
like amount. The notion that a “reasonable effort” should be measured by theheffohe
provider would take, and has takerhen its own finances are at stakas opposed to the public
fisc—does not require a leap of logic or any creativity beyond the usual processprtiatésn.
It merely requires application of the commsanse principle that it is “reasonable” to treag lik
cases alike SeeUniv. Health Servs. HHS 120 F.3d 1145, 1150 (11th Cir. 1997x]he
undisputed purpose afhe reasonable collection effdrtequirements to ensure that a provider
treat similarly those accounts for which the provider has no guarantor asahagech the
government acts as guararijosee alsatHumana Hosp—Sunrise v. Aetna Life Ins. C6ICFA
Admin. Dec. (Sept. 11, 1992) Med. & Med. Gu{@CH) 1 40,854 at 33,32(t[R]easonable
collection efforts can be determined by the n&rnn which the provider pursues the collection

of debts for which it does not have a guarantor. Thus, the provisions of Sec. 310.A reasonably

20



require that . . all uncollected patient charges of like amount [are referred] to the agehowtwit
regard fo class of patient.”).

The step moreoverfrom theregulatory requirementhat a provider engage in
“reasonable collection efforts” to tlotarification thata provider whauses a collection agency to
pursue norMedicaredebtshould do the same when pursusngpilar Medicaredebtis, if
anything,less substantial &n the interpretivenoves inGuernseyNational Medica) and
Sentara-HamptonPRM section 233, at issue Guernseyconstruedthe statutory ban on
crosssubsidization and the regulatory requirement that only the actual cost oéserncered
to beneficiaries during a given year be reimbursed,” 514 U.S. at 99, to mean thadwartiag
loss resulting from the refinancing of certain bonds had to be amorieedhe lifeof the old
bonds,id. PRMsection 2203, at issue Mational Medical construed the regulatory phrase
“customaiy” to turn on state-wide custom, as opposed to the providemgractice 43 F.3d
at 693-94. And, PRM section 226, at issuS@mtaraHampton interpreted a regulatory
“financial need” requiremerntbo turn, in the relevant context, on whether funds were
“contractually committed.”980 F.2d at 752-53In each of these cases, the PRM did far more
than merely repeat or paraphrase the regulatory or statutory text, and in @athecBRM
interpretation was not compelled by the regulations and stdtutach case, the Secretary
adopted an interpretation that made sense of the overall legal framewohagpobvided
clarity to both providers and fiscal intermediaries regarding how theatezns should be
applied. The Secretary did no more than that here.

CHI also difers from the present caseas well asGuernseyNational Medical and
Sentara-Hamptor-in another, significant respectthe PRM provision at issue @HI, among

other highlytechnical specificationset a specific numericamit on the percentage of an
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offshore captive insurance company’s assets that could be invested in equityese 617 F.3d
at 495. Relying on Judge Henry Friendly’s observationahatgency is typically legislating
when it articulates a rule in “numerical terms” that are not themselves derivedhiecstaite or
record, the Court of Appeals concluded that “the sort of detaidedi-+gid—investment code
set forth in” the PRM was in “no way an interpretation of ‘reasonable codts.gt 495-96.

The Seventh Circuit reachedsimilar conclusioin Hoctor v.United States Department of
Agriculture, 82 F.3d 165 (7th Cir. 1996). In that case, the Department of Agriculture purported
to “interpret” a regulation requiring that facilities for housing animiaésconstructed of such
material and of such strengthaspropriate for the animals involvé@2 F.3d at 167-68, to
mean that “dangerous animals” must be held “inside a perifiestes at least eight feet high,”
id. at 169. As the Court of Appeals explained, the choiegbit feet in heighwas “arbitrary,”
not in the *arbitrary and capricious’ sense,” but in the sense that “[t|here iaytoweason to
an eightfoot-perimeterfence rule as opposed to a seamata-half foot fence or a nine-foot
fence or a terfioot fence.” Id. at 170.

Here, had the Secretary adopted a rule of debt collectioretipaited the provider to
send terletters,two weeks apart, in 18 point typeith at least threeontaining a threat of
litigation, theseobservations might apply. But section 310 does not resehetgpe of detailed
code provisiodudge Friendlenvisioned or that was at issuedHhll or Hoctor. Unlike the
“rigid” and “detailed” “investment code” at issue@HlI, or the eight-foofence requirement at
issue inHoctor, PRM section 310 does not ing®oa fixed numerical value taken from a wide
range of equallylausible values. To the contrary, it is the provider that decides whethafrause
collection agencys economically prudent and the number of months such collection efforts

should be pursued, and section 310 merely requires that the provider treat the collection of debt
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inuring to the benefit of the government as favorably as it treats the anlle¢tdebt inuring to
its own benefit.

Plaintiff's reliance orUnited States v. Piccitt, 875 F.2d 345 (D.C. Cir 19893, also
misplaced. In that case, t®urt of Appeals invalidated a Park Service rule placing certain
conditions on park use permitkl. at 346. The Park Service argued that the rule represented an
interpretation of an “open-ended” regulation providing that permits could includeitexdiit
reasonable conditionsId. at 346-47. The Court disagreed, holding thatinterpretive rule
explains an existing requirement; it does not impose an ‘additional’ ddedt 348. The Court
cautioned that if interpretive rules could be used to add binding requirements to open-ended
regulations, “an agency [could] grant itself a valid exemption to the APAlftutate
regulations, and be free of APA’s troublesome rulemaking proesdarever after, simply by
announcing its independence in a general rule. That is not thelidvat 34647. Here, in
contrast, section 310 does not add a reyuirement, but rather clarifies what it means to engage
in a “reasonable collection effg’

The Courtagreeswith Plaintiff that the regulatorfreasonable collection efforts”
requirement does not “compel” the Secretary’s interpretatiqut the agency’s interpretation
need not follownexorablyfrom theunderlyingtextin orderfor the interpretation to be
“logically justifigd].” See CHI617 F.3d at 494The Secretary has often interpreted
ambiguities in the Medicare Act tre governingegulations by choosing one interpretation
from a “range of reasonable meaningSe&e, e.g.Sentara-Hamptor80 F.2d at 756 (upholding
the Secretary’s interpretatiorgge alsdPicciotto, 875 F.2d at 347 (“This court has previously
found agency rules explaining ambiguous terms in statutes and regulations todvetines) .

That, in fact, is what agencies do on a daily basis when they engage in the “continucess proc
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of interpreting and enforcing the laviee Hoctar82 F.3d at 170. And, because agencies may
“interpret” their regulations even in the face of multiple permissible conigingcabsent a
specific prohibitionthey are permitted teeplaceonepermissibleinterpretation of an ambiguous
provisionwith anothempermissible interpretatiowithout engaging in notice and comment
rulemaking. See, e.gPerez 135 S. Ct. at 1203-04.

Finally, Plaintiff argues thasection 310 cannot be interpretivecause it represents “a
hard, brightline cut-off that brooks no dissent.” Dkt. 16-1 at 25. Under this thebsgction
310weremerelyaninterpretive ruleit could notoperate in &ategoricalnanneythe Secretary
would be obliged tanakediscretionary excepti@whenjustified by the facts of the case
Plaintiff cites no support for this proposition, and the Court isan@tre of any.But, in any
event, PRM provisions, althougimtitled to great weightdo not have the force and effect of
law and are not accorded that gl in the adjudicatory processGuernsey Mem. Hosb14
U.S. at 99see alsal2 C.F.R. § 405.1867. Moreover, as noted above, the Secregjeneially
free to amend section 310 without engaging in notice and comment rulemaking, sotlmng as
new interpretatioms also consistent with the statute and regulati@esePerez 135 S. Ctat
1208-09;Guernsey514 U.S. at 100.

This is not to say, howevehdt €ction 310—Ilike other interpretive rules contained in
the PRM—does not serve an important, and at times dispositive, function. It represents the
Secretary’s considered interpretation of the “reasonable collectmmséffegulation, and that
regulaton does have binding legal effect. The fact that section 310 might thus establish t
Secretary’s current “brigHine” test forwhethercertain costgare reimbursablenowever, does
notmean that section 310 is a legislative rul®. tiie contrary, maniterpretive rules are at

times outcome determinative, and the Court of Appeals has recognizeddhat “bridpt-line”
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rule can be interprete. SeeAm.Mining Cong, 995 F.2d at 1112 (describing the rule in
Fertilizer Inst.v. EPA 935 F.2d 1308D.C. Cir. 199)).

The Court accordinglyagrees with the Secretary tisattion310 is an interpretivaule,
not a legislative ruland thusvas not subject to the notice and comment requirement of the
APA.

B. Was The Secretary Required D List Section 310n T he Federal Registe?

Plaintiff furtherargues thateven if poperly treated as an interpretive rudegtion310is
ineffectivebecausét wasnotincluded in a lispublishedn the Federal RegisteGeeDkt. 16-1
at26. The Medicare Act requires the Secretary to “publish in the Federal Registirssot
frequently than every 3 months, a list of all manual instructions, interpretales statements
of policy, and guidelines of general applicabilitgxcluding those publishad accordance with
notice and comment antiose “previously published in a list under this subsecti@BRA,

Pub. L. No. 100-203, § 4035(c), 101 Stat. 1330e68jfied at42 U.S.C. § 1395hh(c)(1).

Applying this provision irChippewa Dialysis Services v. Leavifil F.3d 172 (D.C. Cir. 2007),
the Court of Appeals concluded that the notice requirement applied to the guidelsue abig

held that the Secretary’s decision was supported by an alternative leafartavo of the

plaintiffs and that a remandgarding the alternative rationale was necessary with respect to the
third plaintiff. 1d. at 178.

The Court is nopersuaded thdhe publication requirement applies to section 3105
well settled thattatutes are generally not given retroactive effect absent an express indicatio
otherwise. See, e.gUnited States v. St. Louis, S.F. & T.R.,@30 U.S. 1, 3 (1926).
Accordingly, becauseestion1395hh(c)(1) was enacted in 198@ePub. L. No. 100-203, four

years afteraction 310 was last revisesgeDkt. 26-2, it presumptively does not apply to section
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310. The legishtive history, moreoveclarifiesthat the language ultimatetydified as sction
1395hh(c)(1) “[a]pplies on or after the dateeofrictment of this Achut does not apply to
instructions, rules, statements, and guideline [sic] issued before January 1; 1988 Rep.
No. 100-495, 564 (1987) (Conf. Refemphasis added). Andsrtly aftersection 1395hh(c)(1)
was enacted, the Secretagnstrued it to apply only prospectivelgeeQuarterly Listing of
Program IssuanceS3 Fed. Reg. 21730, 21730 (June 9, 1988) (stating that the publication
“requirement applies to items issued beginning December 21, 1987,” i.e., the date it was
enacteldl Althoughdeference is not necessary to resolve the present issue, if there were any
doubt, the deference accorded to the Secretamggpretation of the Medicare Act would
resolve any lingering question on this poiBeeChevron U.S.A. Inc. v. Natural R&efense
Council, Inc, 467 U.S. 837, 842-45 (1984 mty.Care Found. v. ThompspB818 F.3d 219, 225
(D.C. Cir. 2003).

Plaintiff argueghat Congress must have intendedt®n1395hh(c)(1) to have
retroactive effegtsince the provision provides thiae Secretary need niegt published
regulationsor materials thathave not been previously published in a list under this subséction.
42 U.S.C. § 1395hh(c)(B). According to Plaintiff,if the publication rquirement were not
retroactive, the quoted language would constitute surplusage. The Court does not agree.
Without the“previously publishedlanguagesection 1395hh(c)(1)(B) would have a very
different meamg. It would require the Secretary to publighlist of all” of herinformal
guidanceevery three monthsi.e., a amulativelist of all guidance promulgated since the statute
was enacted The “previously publishedanguage clarifiethat thelist need not beumulative;
it may omit bothpublished regulations and previously published informal raesguidance

Plaintiff objectsthatthe languageannotservethis purposdecausa cumulativdist
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requirementvould be absurd. Although perhaps excessive not clear whyhat reading
would be absurd, sind®aintiff’'s reading would require the Secretary’s first listtdudeprior
guidancemanydecades old And even if it is absurd, Congressght haveincluded the
“previously published” language just to bertain Given that Congress drafted the statut
against a backdrop including a presumption against retroactivity, the Court inaahthat the
Secretay’s reading is the better one.

The Court of Appeals had no occasiorCinippewato consider whether the publication
requirement wasetroactive be@usethe challengedtandardvas derived from data collected
aftersection 1395hh(c)(dyas enactedSee511 F.3d at 174Nor have the parties identified any
decisions of the Courts of Appedlsat addresshether sction 1395hh(c)(1has retroactive
effect althoughatleast one districcourt has concluded thatistnot retroactive SeeAbbott
Radiology Assocs. v. Shala@02 F. Supp. 212, 227-28 (W.D.N.Y. 1997) (“Section
1395hh(c)(1) does not apply retroactively. Therefore, the Secretary’s aléglgee fo publish
the [1977] HCFA policy does not render the policy invalid.”). In light of the presumption
against retroactivitythe kqgislative historythe Secretary’s concurrent interpretation of the
statuteand the absence of any countdimg evidencethe Court concludes that&ion
1395hh(c)(1)’s publication requirement is not retroactive. Accordingly$#ueetary was not

required to publish the 1983 version et8on310in the Federal Registér.

5 In the alternative, the Secretary argues shatsatisfied sectial395hh(c)(1)’s publication
requiremenby “publish[ing] in the Federal Register, . . . a list” that inclusketion 310. She
cites thdirst list publishedoursuant to section 1395hh(c)(1), which included brief descriptions
of herpre-existing guidancenaterialsand stated thdihe Provider Reimbursement Manual
provides instructions for determining the amountsainbursement for providers of services
participating in the Medicare progrdnb3 Fed. Regat21732. hat list however, did not
mentionor describe sectio®10, and the parties have not brievguetherthe publication
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C. Did The Secretary’s Decision Violatel he Bad Debt Moratorium?

The next question presented is whether the statutory Bad Debt Moratoridndedethe
Boardfrom giving the collection agency requirement in PRM section 310 the stridtwctitn
that itapplied here. Plaintiff contends that the interpretation applied below differgdhark
from the Board’s prd 987 construction of the same requirement and that, accordingly, the
decision is contrary to the Bad Debt Moratorium. In support of this contention jfPlairgs on
the Court of Appeés for theSixth Circuit’s unpublished decision Detroit Receiving Hospital
v. Shalala 1999 WL 970277 (6th Cir. 1999)hich concluaed that the Secretary violated the
Moratorium byshifting from treatingsection 310’sollection agency requirement “agjaideline
which could be set aside where sound business and financial judgments justifieder pn
doing s8 before 1987, tdreating the requirement as alnsolute and inflexible commaiadter
1987,id. at *12-*13. For the reasons explained beltve, Court agreethatthe Boards
decision cannot stand.

The Bad Debt Moratorium was adopted in the wake of propbsahsthe HHS Inspector
Generako makesweeping bhanges regarding the recovery and reimbursement of Medicare bad
debt, in particularieither eliminating bad debt reimbursement entirely or attempting tapeco
the costs by garnishing the Social Security checks of debtdienhepin Cnty.81 F.3d at 747
seeid. at 750-51 Foothill Hosp, 558 F. Supp. 2dt 3-5, 6-7 see alsdkt. 251, at 2 (Inspector
General’s semiannual repart]he Moratorium represented Congress’ “attempt to shield

Medicare providers from the Inspector Geneargloposed policy changés;oothill Hosp, 558

requiremenshould be construdd require “a list” of the Secretary’s manuals, “a list” of
individual provisions in those manuals, or something more detailed. There is reason to doubt
that mention of the PRM as a whole satisfies the statutory requirement, busétta Court
conclucdes thathe publication requiremens not retroactiveit need not reach that issue.
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F. Supp. 2&t3, by freezing the Secretary’s bad debttairsemenpolicy as it existed on
August 1, 1987, the Moratoriumésfective dateseePub. L. No. 10203, tit. IV, § 4008(c),
1010 Stat. 1330-55.

Following adoption of the Moratorium, however, the Inspector General “continued to
urge closer scrutiny of bad debt requéstdennepin Cnty.81 F.3d at 74.7In response,
Congress amended the Moratorium. The 12&88ndment addedmong other thingg&anguage
clarifying thatthe policies frozen in place “incl{et] criteria for .. . determining whether to
refer a claim to an external collection agenciptb. L. No. 100-647#it. VIII, § 8402, 102 Stat.
3798. Its legislative history reflectthe confereestoncernthatthe Inspector General
recommendatianconcerning, among other things, providers’ usstéction agenciesyould
“create requirementis addition to those in the Secretary’s regulations, the decisions of the
[Board], and relevant program manuals and issuah&@eH.R. Rep. No. 100-1104 (1988)
(Conf. Rep.)reprinted in1988 U.S.C.C.A.Nat5337.

In its final form,the Moratorium declares that, “[ijn making payments to hospitals” under
Medicare,

the Secretary. . shall not make any change in the policy in effect on August 1,

1987, with respect to payment under [the Medicaognam] toproviders of

servicefor reasonable costs relating to unrecovered costs associated with unpaid

deductible and coinsurance amounts incurred under suefinitluding criteria

for what constitutes a reasonable collecediort, including criteria . . . fo

determining whether to refer a claim to an external collection ageritiye

Secretary may not require a hospital to change its debt collection policyaéh fis

intermediary, in accordance with the rules in effect as of August 1, 1987, w

respect tariteria for ... determining whether to refer a claim to an external

collection agency, has accepted such policy before that date, and the Secretary
may not collect from the hospital on the basis of an expectation of a change in the

hospital’s collectiompolicy.

42 U.S.C. § 1395f note (emphasis added).
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The parties agree thBRM section310 existed in its present form prior to August 1,
1987, and thats requirement to refer Medicare and non-Medicare accounts of like afoount
collectionwaspart of tre policy frozenn placeby the Moratorium.The parties also agree that
the Secretary’s “August 1, 1987 ‘policy’ as a whole” included administrativisidas applying
section 310’s referral requiremereeDkt. 29 at 7seealso1988 U.S.C.C.A.Nat5337°% The
partiesdisagree, however, abonhether thestrictinterpretation of section 310 espoused by the
Secretary and applied in this casmstitutesa departure from how section 34@s interpreted
and appliedeforethe Moratoriuntook effect The Secretary maintains thatith exceptions
not relevant here, section 310 was appliechensdame manner befoaad aftethe Moratorium
took effect. Plaintiffin contrastargues that the Secretary’s approach to the referral of Medicare
bad debt to déection agencies uterwent gundamental changeaccording to Plaintiff, before
the Moratorium took effect, the requirement that a provider that referdedicare accounts to
a collection agency also refer Medicare accounts to a collection agencytwastea by the
Secretary aa hard and fasule, but rather permitted a provider to demonstrate on abgase-
case basis that the referral of the Medicare bad debt did not make sound businegsteznse
the Moratorium took effect, however, Plaintiff contends that the policy shifted aadthbec
inflexible. If nonMedicare accounts were referred to a collection agency, the provider was

required to refer Medicare bad debt as well, regardless of whether thereesasraable

® As provided in PRM section 2927, “[d]ecisions by the Administrator are not presddent
application to other cases. A decision by the Administrator may, howewexabened and an
administrative judgment made as to whether it should be given application beyomndivitrial
case in which it was rendered. If it has application beyond the particular prak@substance
of the decision will, as appropriate, be published as a regulation, HCFA Ruling, manual
instruction, or any combination thereof so that the policy (or clarification afypbéiving a basis
in law and regulations) may be generally known and applied by providers, intariegdand
other interestegarties.” See alscCmty.Care 318 F.3d at 227.
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prospect ofecovery Plaintif contends that this shift in policy violated the Bad Debt
Moratorium.

Plaintiff relies on thre®oard decisions predating the Moratorium, all of which
concludedhat “reasonable collection effortefere madealespitethe providers’ referral of only
non-Medicare accounts to collection agenci&ge Cincinnati Gen. Hosp. v. BCBSA/BCBS of
Sw. Ohig PRRB Dec. No. 81-D52 (May 29, 1981) (addressing cost reporting period ending in
1977), AR 188-193Reed City Hosp. v. BCBSA/BCBS of Mi€tRRB Dec. No. 86-D67 (Feb.
20, 1986) (addressing cost reportpayiodending in 1982), AR 183-8&t. Francis Hosp&

Med. Ctr. v. BCBSA/Kan. Hosp. Servs. Ass’'n, IRRRB Dec. No. 86-D21 (Nov. 12, 1985)
(addressing cost reporting periods ending in 1980 through 1AB3)95-202aff'd in relevant

part without opinion byHCFA Admin. Dec. (Jan. 8, 1986), AR 204-0Blaintiff argues that in
each of these decisions, the Board “allowed sound business judgment to trunaotiagsn
requirement to refer Medicare accounts tmbection agency,” Dkt. 19-1 at 23, and that these
decisions demomsate that the Secretary’s pkéoratoriumpolicy required referral of Medicare
accounts only where it was not inconsistent with the provider’s “sound business judgdent,”
Plaintiff cortends that the approach to section 310 applied by the Board in this case marked a
shift in policyfrom theseflexible preMoratorium decisions.

Plaintiff made this argument befattee Board, which rejectdélaintiff’'s contention. AR
16-17.

1. The Board'sDecision

Because the CMS Administrator declined to review the Board’s decisit; A its
decision constitutes the final decision of the Secretary for purposes of this a&t noted

above, the Board considered the Providers’ Bad Debt Moratorium argument, but concluded that
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no change in policy occurred. According to the Bogtphe requiements at issue in [the
Providers’administrativefappeal regarding reasonable collection efforts are clearly not new law
or policy.” AR 16. Thus, in the Board’s view, nothingits decision implicated thBad Debt
Moratorium.

The Board’'sanalysis iursory. In two sentences it distinguished the three pre-
Moratorium precedents relied upon by Plaint@irfcinnati GeneralReed CityandSt. Francis,
concludingthat they arénot relevant to the Bad Debt Moratorium issietausehey applied
versions of section 310 that were superseded by the 1983 versiorethasisee hereAR 16.
The Board explained th#te pe-1983 versions of section 3t@ated Medicee and non-
Medicare bad debt “differently. . because of a prohibition against using or threatening court
action to collect Medicare bad debt Id. The Board also cited to théCFA Administrator’s
1996 decision ilDodge Countyid. n.35, which provides a slightly more expansive explanation
for why theBoard concluded that ttieree preMoratorium decisions were inapposiseeDkt.
16-3 at 18. There, the Administrator considered the same question presented here, and, like the
Board did here, eclined to rely on the three precedents because they were based on “an earlier
version of the PRM.”ld. at 7. Dodge Countexplainecthatthe prior rule prohibiting collection
agencies from threatening to bring suit against Medicare beneficiarea®nted providers from
affording identical treatment for both Medicare and Medicare accounts as reflected in the
[three] cited cases.id. Because th prohibition on the use or threat of litigation was eliminated
in 1983,it became possible at that potottreatMedicare and noiVledicare bad deldn equal
terms Id.; seeDkt. 26-2.

Two other aspects of the Board’s decision in this matter warrant brief mentref). F

although the Board’s decision Dodge Countyvas reversetly the Administrator’s desion,
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the Board’s decision here nonetheless goes on to distinguish that deSisexR 17. It simply
noted, howevethatDodge Countyvas decided in 1996, “well after” the effective date of the
Bad Debt Moratorium and observed that the 1996 decision relied on the three precedints that
had just concluded were irrelevamtl. Second, after concluding thaincinnati GeneralReed
City, andSt. Franciscould all be distinguished, the Board went on to apply section 310 in
categorical terms, without recognizing an exception for futilensoundollection efforts.Id.
On this basis, the Board denied the Providers’ claim for bad debt reimbursement.

2. APAReview

“The Board’s decision... is entitled to considerableférence from a reviewing codirt.
Marymount Hosp. v. Shalgld9 F.3d 658, 661 (D.C. Cir. 1994). The Medicare Act incorporates
APA standards of revievgeed42 U.S.C. § 139500(f)(1), and thus the Board’s decisiag be
set aside onlyif it is arbitrary,capricious, an abuse of discretion, or othisemot in accordance
with law, or unsupported by substantial evidenn the administrative recordylarymount
Hosp, 19 F.3d at 661gluotation marks omitted¥ee also Chippew®11 F.3d at 176The
Secretarig legal conclusions will be set aside if they are “arbitrary, caqus; an abuse of
discretion, or otherwise not in accordance with the law.” 5 U.S.C. § 706(D#pewa 511
F.3d at 176. In considering this questiooyits must defer the Secretarinterpréation of her
own regulationsseeid.; Grossmont Hosp. Corp2015 WL 4666540, *6, and, more importantly
for present purposes, to her interpretatioretdvant administrative precederiEsitergy Servs.
Inc.v. FERC 319 F.3d 536, 541 (D.C. Cir. 2008)assell v. FCC154 F.3d 478, 483 (D.C. Cir.
1998). The Secretary’s factual conclusions, in turn, will be set aside if thagtasepported by
substantial evidence in the recoslU.S.C. 8706(2)(E);Chippewa 511 F.3d at 176.

“Substantial evidence,’ in the sense used in the Administrative Procedure thet asount of
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evidence constitutingghough to justify, if the trial were to a jury, a refusal to direct a verdict
when the coclusion sought to be drawn . . . is one of fact fojung™ Kay v. FCC 396 F.3d

1184, 1188 (D.C. Cir. 2005) (citation omitted) (quotitigois Cent. R.R. v. Ndolk & W. Ry,

385 U.S. 57, 66 (1966)3ee Assi of Data Processing Orgs., Inc. v. Bd. of Governors of the Fed.
Reserve Sys745 F.2d 677, 683-84 (D.C. Cir. 1984). “[T]he substantial evidence standard
requires the court to review the record itself to determine whether it suatgartkie story the
agency would have it tell.Butler v. Barnhart 353 F.3d 992, 999 (D.C. Cir. 2004)ltimately,

the question for the Court is whether the Board’s conclusion that no relevant change@bta
policy occurred after the Moratorium took effectiseasonablene. See, e.gMarymount

Hosp, 19 F.3d at 662-63.

Notwithstanding this deferential standaf review,the Court concludes that the Boasd’
decision is not supported liye legal and factual record. Before turning to the difficulties with
theBoard’'sdecision, the Court notes thaetBoard was entirely correct to reject Plaintiff's
reliance on th€incinnati General Hospitadlecision. That decisioraddressed a claim for
reimbursement for the reporting period ending on June 30, 18R7.88. As that decision
correctly explains, the version of section 310 applicable at that time requirgdiiabk
reasonable collection effort should be made by a provider, applying sound business jtidgment
AR 191. That “instruction” was dropped in 1978, when section 310 was revised to réigaire “
the collection efformust be similar téhe effort the provider puts forth with regard to non-
Medicare patients.'ld. (emphasgadded).

The Board'sinding thatReed CityandSt. Francisdid not address the question presented
here, however, is on shakier ground. Those decisipped the 1981 version of section 310.

Like the present versigrthe 1981 version of section 310 explaitieat “[w]here a collection
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agency is used, Medicare expects the provider to refer all uncollected patigetsabfdike
amount to the agency without regard to class of patient.” Dkt. &&2(HCFA Transmittal No.
246, Feb. 1981). However, unlike the version at issue here, the 1981 version included a second
paragraph based on the then-existing prohibition on using the threat of litigation ta recove
Medicarebad debt. The additional paragraph explained:

It is not the intent of the Medicare bad debt principle that court action be

threatened or taken before these uncollected amounts can be reimbursed under

this principle. The provider should instrukbetollection agency not to use, or

threaten to use, court action to collect the Medicare deductible and coinsurance

amounts. However, where a collection agency refuses to accept Medicare

accounts under the above Medicare restriction on legal actiogferral of

unpaid Medicare deductible and coinsurance amounts is not required. Where

referral to a collection agency is not made because of either of thesdioestric

this does not, however, relieve the provider of the responsibility to put forth a

rea®nable collection effort as defined above.”
Id. at 2;see also idat 1 (explaining that the 1981 version “permit[s] providers to meet the
reasonable collection effort requirements in situations where unpaid Medidaig fte not
referred to a collection agency that refuses to accept Medicare referralsebefcidnges
prohibition against threatening legal action”). The prohibitiotegal action was rescinded for
cost reporting years beginning on or after January 15, 198&Dkt. 26-2at 1 (HCFA
Transmittal No. 278, Jan. 198@&xplaining that thd983 versiorfeliminate[d] the restriction
against using or threatening court action to collect bad debts from Medicareiaeiesf).

The Boards decisionhererested on the premise thae flexible approach applied in
Reed CityandSt. Francigs attributableo theadditional paragraph in the 1981 version of
section 310.SeeAR 16. This paragraph was effectigeiringthe years at issue Reed Cityand

St. Francis butit was eliminatd in 1983, well before the Moratorium took effect. In the

Board’s view, when the paragraph prohibiting threats of legal action wadedjdlee flexible
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approach reflected iReed CityandSt. Francisno longer applied. As explained below, the
Court is unpersuaded.

In Reed Cityit was undisputed that “[o]nly noktedicare bad debts wesent to the
collection agency.”AR 184. The provider argued that it wasll entitled to reimbursement for
Medicare bad debt because “its recovery rate would have been negligible due tolthe high
indigent population of its service aredd. In support of this assertion, the provider pointed to
evidence that iteferred Medica bad debt to the collection ageriojfowing the disallowance
“with virtually insignificant results.”Id. The provider made no egence to the ban on threats
of litigation, instead relyingexclusively on the assert@tigency of the relevant population, and
arguing that “Medicare bad debts. .are allowable when reasonablehiouse collection efforts
are madg Id.

The fiscal intermediary responded to the provider’s arguimgntaking the same
argument the Board adopted here and that theetaegpresses in this actiosection 310
requires that “similar collection efforts” be made for Medicare andMvedicare accountsld.
Since the provider did not treat those accoatikg, thefiscal intermediary asserted that the
provider’'s claim was proply disallowed AR 185 The intermediary, moreover, noteeb
additional facs thatundercut the Board’s efforts to distinguiBked Citybased on the
prohibition against threats of litigation in th881 version of section 31(irst, he 1981 version
of section 310 providethat ‘{t|he provider should instruct the collection agency not to use, or
threaten to use, court action tllect the Medicare [bad debt],” and thathere a collection
agency refuses to accept Medicare accounts under the above Medsgteaction on legal action
. .. referral offMedicare bad debip not required.” Dkt. 28-at 2 Second, as noted Reed

City, there wasrio evidencé“to show that the collection agcy refused to accept Medicare
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accounts anthere was “neevidence” that the providewvennotified the collection agency that it
would have been prohibited frotinreateing litigation against Medicare beneficiarie8R 184.
Thus, not only did the provider Reed Citydecline to rely on the prohibition onigjation as
supportfor its position, itapparentlycould not have done stiiere was no evidence thahad
complied with theelevant requirements or thte collection agency would have declined to
pursue the Medicare bad debt on that basis.

Finally, theBoard’s analysis ifReed Citymakesno mention of the restriction on legal
action. Without elaboration, the Board merely found that “the provider’s collectiangsoli
reflect that it maintained reasonable collection efforts on Medicare accountsdleem
uncollectible as required” by the regulations, and tfif{t€ [ijntermediary, in fact, concurs that
the inhouse collection efforts were acceptable and approprié&te.”185. In short, the plain
language of th&®eed Citydecision shows thatwas based on a flexible view of the “reasonable
collection efforts” requirement, and there is no evidence that it was based, asittie B
concluded here, on the prohibition on the threat of legal action.

Likewise, there is no evidence that ®ie Frarcis decision was based, even in part, on
the prohibition orthe threabf legal action against Medicare beneficiarids in Reed Citythe
provider made no reference to tipiohibition. Itsimply argued that it was justifian not
referring Medicare &d debt to a collection agency because there was little prossectoaistl
recovery on Medicare accounts. AR 198-9&. in Reed Citythe inermediary respondedtiat
reimbure@mentwas “properly disallowed because the provider’s collection efforts for non-
Medicare and Medicare uncollected amounts were not consis#Rt199. Echoing the
Secretary’s argument here, the intermediary asserted “that the providextsiaolefforts were

not reasonable because the hedicare uncollectable accounts weeéerred to an outside
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collection agency for further collection attempts while the Medicare uctalike accounts were
not similarly referred but were written off as bad de&btd.

Without making any reference to the prohibition on the threat of litigation, the Board
found that the provider’s efforts met “theasmnable effort requirements”time Secretary’s
regulations. AR 200. The Board explained, in terms that Plaintiff asserts shouldgply e
here, that “[i]t is reasonable to write off bad debts when their pursuit would be top’cds®
201. The Board went on to note, moreover, that the futility of an effort to recover Mellazhr
debt through the collection agency was evidence@dtythat the provider uséd collection
agency for the fiscal years ending 1983 and 1984, but did not recover amountgsfrom”
Medicare bad debtsAR 201 Significantly, by 1984 the prohibition on the threat of litigation
had been lifted, yet the Boantiade no reference to tHect

Thus, in botlcasegelied upon by Plaintiffthe providers referred ndviedicare bad debt
to collection agencies, but not Medicare bad debt. In both cases, the interraetisatiewed
reimbursement based on section 310, and the providers argued on appeal that theinaldamns s
have been allowed because the prospect of recovery was negligible. Newiagrprade
reference to the prohibition on the threat of litigation. In both cases, the interne®diar
moreover, continued to press their position that section 310 required disallowance due to the
disparate treatment of ndvledicare and Medicare bad debt. And, in both cases, without making
any reference to the prohibition on the threat of litigation, the Board alltveeclaims because
the providers had made reasonable collection efforts.

To be sure, courts generally defer to an agency’s interpretation of its cvauengs.
SeekEntergy Servs 319 F.3cat 541;Cassel] 154 F.3cht483. Here, however, the Board’s

rationale for distinguishmReed CityandSt. Francisfinds no supportin those decisions or in
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any other materials pr@ating the Moratorium. The Board did not cite, and the administrative
record does not contaianypre-Moratorium decision or guidantkat appliesection310s
referral requirement as a hard and fast rilee Administrator'sl996 decision irbodge
County seeDkt. 163 at 18, like the Board’s decision helig,simply aretrospective
characterizatiof the Secretary’s prdoratorium policy it does not illustrate how section 310
was actuallyapplied prior to 1987, antk efforts to distinguisfReed CityandSt. Francissuffer
from the same difficulties raised by the Board’s decision in this CEse Secretary argues that
theBoard’'sunderstanding of the pidoratorium policyis supported by thelain language of
section310, whichstates that providers are required to refer Medicare accandtson-
Medicare accounts of like amount. That language, however, was also foundre1983%
verson of section 310—which the Secretary undisputedly applied more flexibly than her current
approach SeeDkts. 26-1at2, 26-2at 3

Nor has the Secretary profferady additional evidence that tdecision here was
consistent with the Board’s pre-Moratorium bad debt policy. The Court, for exaegpested
that the parties attempt to locate the briefStinFrancisto see if they mighshed further light on
that decisionbut they were unable to do §dThe Secretary suggsshattwo additional
administrative decisiorsScotland Memorial Hospital v. Blue Cross and Blue Shield
Association2011 WL 512509HCFA Admin Dec(Nov. 8, 1984), andakewood Hogpal v.
Blue Crossand Blue Shield Associatipf011 WL 502418, PRRB Dec. No. 83-D63 (Apr. 29,

1983)—support the conclusion that the flexible approach applieded CityandSt. Francis

" The Court thanks the parties for their efforts.

39



was a product of the short-lived prohibition on the threat of litigation, and not a more general
interpretation of section 310. Those decisions were not mentioned in the Board’s deaision
and are not otherwise part of the administrative reBdBdlt, in any event, they fail to offer
meaningful supportdr the Secretary’s positidmrecauseunlike Reed CityandSt. Francisthey
expressly invoked the prohibitian the threat of litigation as a justification fiifferential
treatment of Medicare and ndwedicare accounts. Bcotland Memorial Hospitathe Deputy
Administrator observed “that the procedures differed only astdgewhere threats of legal
actionentered the provider’s collection process,” 2011 WL 512509 at *2, drakewood
Hospital the Board noted that the provider usedondary collection agencies to take “further
legal action” against noktedicare account2011 WL 502418 at *3 The factthat providers
were permitted to rely on the exception relating to legal astys nothing about whether

section 310 was construed flexibly where the providers did not invokexbeption?

8 The Court notes that the providerReed Citycited theBoard’sdecision inScotland Memorial
Hospitalas support for the proposition that “Medicare bad debts and collection fees are
allowable when reasonablelmuse collection efforts are madeAR 184. As already noted,
however, the provider did not argue that the 883 prohibition against litigation justified its
failure to refer Medicare accounts, and the Boated in the provider’s favor without
mentioning the Board’s or the Deputy Administrator’s decisicBdatland SeeAR 185.

% If the exceptiorcontemplated in the additional paragraph of the 1981 versstrigtly
construedit is not clear that iactually applied in.akewood Hospitalbecause it does not appear
that the collection agencies affirmativebfused the provider’s request to pursue Meeitsd
debts;the intemediary in that case asserted that therge“wa evidence’'that the collection
agencies had refused to comply with the prohibition on legal acBe®2011 WL 502418, at
*3. But where a debt was forwarded to a collection agency for “further legahdci@11 WL
502418 at *3, it is reasonable to infer that the collection agency would have had nothing to do
with respect to Medicare bad debts during the time thait ipation prohibition was in effect.
In Scotland Memorial Hospitathe provider had argued to the Board that its collection agency
“followed a system of collection which threatened litigation” and “that a calleetgency was
contacted but refused to accept Medicare accounts” in part because “the thremttwiituld
not be used.”SeeScotland Mem. Hosp. Blue Coss& Blue Shield Ass'nPRRB Dec. No. 84-
D174 (Sept. 12, 1984), Med. & Med. Guide (CCH) 1 34,225.
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Both parties point toecentdecisiongn this jurisdictionaddressing whethehe
Secretarig policy with respect taeimbursement fobad debstill pending at collection agencies
had changed in violation of the Bad Debt MoratoriugeeCmty. Health Sys., Ino.. Burwell
2015 WL 4104644, *20 (D.D.C. July 7, 2015) (affirming because plaintiffs “provided no
persuasive evidence that the agency had a different polioy’tp the Moratorium)Lakeland
Regl Health Sys.v. Sebelius958 F. Supp. 2d 1, 7-9 (D.D.C. 2018infilar); Foothill Hosp,
558 F. Supp. 2d at 11 (vacating and remanding based on the conclusion that the administrative
decision “constitutes a change in policy in violation of the Bad Debt Moratoyjuist. Hosp.
Partners, L.P. v. Sebeliu832 F. Supp. 2d 194, 200 (D.D.C. 3pIsimilar). Thesedecisions
reached conflicting conclusions, and in any event, did not addregsethoratorium
administrative precedengs issue here

The Court thus concludes that the inflexible interpretation of section 310 endorsed by the
Secretary andpplied by théBoard represents an impermissible change fronmitre flexible
pre-Moratorium policyreflected inReed CityandSt. Francis The Board’slecision is entitled to
substantial deferencé&eeg e.g, Marymount Hosp.19 F.3d at 661. But as explained above, the
Board'’s effort tadistinguishReed CityandSt. Francisfinds no support in the administrative
record. Whether treated as lacking “substantial evideseeDist. Hosp. Partners932 F.
Supp. 2d at 20Q;akelandRegl Health Sys.958 F. Supp. 2d at 7-8, or awbitray and
capricious,” the end result is the sartie2Board’sdecision is unreasonable and must be set
aside See5 U.S.C.88 706(2(A), (E); Petroleum Commc’'ns v. FCR2 F.3d 1164, 1172 (D.C.
Cir. 1994) (“Where the agency has failed to provide a reasoned explanationyetheheecord
belies the agenty conclusion, we must undo its actignMidtec Paper Corp. v. United States

857 F.2d 1487, 1497-98 (D.C. Cir. 1988). In other contexts, the question whether the Board had
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properly distinguished earlier decisions, as opposed to retinengtandara@pplied in those
decisionsmight not make a differenceBut here, Congress prohibited the Secretary from
making any chargyin bad @bt policy while the Moratorium was in effect, and that statutory
command hasonsequences that cannot be overcome through the retrospective re
characterization of pr&loratorium decisions.

3. Alternative Grounds

The Secretargrgueghateven if the Court concludes that tBecretary’s policyiolates
the Bad Debt Moratorium, it should nonetheless affirm on the alternative grourriaimaiff
wouldlose everunder the standamppliedin Reed CityandSt. Francis SeeDkt. 17-4 at 22.
The Court agrees that even thoulyl Secretary’s pri¥loratoriumpolicy permitted occasional
exceptions, and therefore skebligated to provide similar exceptions in the years at issue here,
that doesiot mean Plaintifhas demonstratats entittiemento such an exceptiorAs Plaintiff
acknowledges, even under the standard applied iRe¢kd CityandSt. Francisdecisionsjt was
theprovider’s burden tpresent evidenahatthe continued “pursuit” of Medicare bad debt
“would ‘be too costly™”. Dkt. 16-1 at 33 (quotirtst. Francis AR 207).

Plaintiff contendghat itmade the required showing, but the Board disregarded it
evidence.SeeDkt. 16-1 at 33; Dkt. 19-1 at 2X8 (“The Board, as the trier of fact, never had the
opportunity to opine on theersuasiveness of [Plaintiff's] testimony because it applied the
Secretarys ‘hard and fast’ referral rulg AR 12 (“the Providers contend that the record
evidence, statistics, and testimony presented in this nshibey that the Providers’ accounts
wereuncollectible when claimed as worthless and that sound business judgmentrestabas
there was no likelihood of recovery in the futureAccording to Plaintiff, theevidence in the

administrative recordhowsthat(1) begnning in December 2006, thi&roviders referred
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Medicare accounts tosecondary collection agency and observed a collectionfatay a few
percentseeDkt. 16-1 at 33; AR 1692) at the secondary collection stage, the average balance
of thenon-Medicare account@pproximatelhy$3000) was six times larger than the average
balance othe Medicare accounts (approximately $308eeAR 99, 168, 170; (3) due to
“litigation cost$ of $187.50 per account plus attorney’s fees, “the cost of pursuit” of a $500
account “outweighs any recovergeeDkt. 19-1 at 13AR 97; (4) many collection techniques,
such as garnishment, are less effective on Medicare accounts due to the demographi
characteristics of Medicare beneficiariseeDkt. 16-1 at 28; R 96-97; and (5) the average
payment ora Medicare account was less than 65% of the average payment ciMadioare
accountseeAR 99, 168, 170. Based on these factors, Plaintiff contends that further collection
efforts would have been futile.

In response, the Secretary argues Faintiff's claim “is not bolstered by the types of
evidence that the [Board] . held persuasive” it. FrancisandReed CityDkt. 17-4 at 23,
because “Plaintiff failed to produce persuasive evidence that the refetsaMedicare accounts
for extenal collection would not havbeen cost effectiveid. In both decisions, the providers
offered evidence that, following the cost years at issue, they begamgefedicare accoust
to the colletion agencies, without succeds. St. Francis the intermediary’s auditor confirmed
that“no amounts were recovered from the Medicare beneficidne®ne of those years,A
198,while in Reed Citythe provider contended thatferral of the Medicar accounts had
“virtually insignificant result$,AR 184. Here,howeverthe administrativerecord includes
testimonythatthe recovery rate for Medicare accountthatsecondary collections level “may be
equal to or slightly higher than the nbtedicaré recovery rate AR 105;seeAR 11. k also

appears thatddween December 2006 and March 2011, the secondary collection agency
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recoveredalmost a quarter of a million dollaos Providers’Medicare accountsAR 99, 168.
Plaintiff argues that thisepresents return of aly three cents on the dollageAR 99, 168;
Dkt. 19-1 at 13, 27, but threturnappearsoughly comparabléeo (and maybe bettéhan) the
returnon Providers’non-Medicareaccountssee AR 99, 100, 170. Even Plaintiff is correct
thatthe costof pursuing a $500 account outweighs plogential recoveryseeAR 97,the same
ought tobe true ofany $500 account, not jusiedicare accoust Plaintiff does not appear to
haveoffered evidenceelating to the prospect of recovdrgm largerMedicare accountsThe
Secretary arguesoreoverthat Plaintiffrelieson generalizations about Medicare accounts as a
groupanddid not providesufficientinformation toestablish that the collectioateattributed to
the Providers’ Media& accounts “represented the collection rate for Medicare acdbants
weresimilar in amounto the nonMedicare accounts referred to secondary collection agencies.”
Dkt. 17-1 at 24 (emphasis addéf)Finally, to the extent Plaintifielies onCincinnai General
seeDkt. 16-1 at 34; Dkt. 19-1 at 22, the Court hreadyconcluded that the Board correctly
distinguishedhat decision.

“[Wi]ith limited exception, the law does not allow [the reviewing court] to affirm an
agency decision on a ground other than that relied upon by the ageGcgssmont Hosp.
Corp,, 2015 WL 4666540, at *6 (quotiganin v. NTSB627 F.3d 1239, 1243 (D.Cir.
2011). There is “[o]ne exceptiorvhen there is not the slightest uncertainty as to the outcome
of a proceeding on remand, courts can affirm an agency decision on grounds other than those

provided in the agency decision.ltl. (QuotingManin, 627 F.3d at 1243 n.1).his case does

10 Not all mn4Medicare accountsere referred to the secondary collection agency; accounts
deemed uncollectible due to factors such as bankruptcy, death, or charity statnstwe
referred. SeeAR 95. The administrative record does not indicate how manywreahieare
accounts were deemed uncollectible or what the values of those accounts were.
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not fall within thatnarrowexception. On the present record, the Court cannot conclude that the
outcome on remand would beertain” in favor ofeither party. Accordingly, the Court remands
for the Board to consider Plaintéfarguments and evidence
D. Was The Denial Of ReimbursementArbitrary A nd Capricious?

Finally, Plaintiff argues thagvenif the Secretary’s policy does not violate the Bad Debt
Moratorium,the denial ofeimbursement in this cageasarbitrary andcapricious SeeDkt. 16-
1 at 3538. Plaintiff contendsinter alia, thatthe Providers complied with the literal
requirements oPRM section 310, the Board’s decision is sapported by the factual record
and the referral policy applied here is unféeed. Because¢he Court concludes that remand is
appropriateit neednot reach thesarguments On remand, the Board should apply the more
flexible pre-Moratorium approacheflectedin Reed CityandSt. Francisin order todetermine
whether the Providers engagedrieasonable collection ffrts’ notwithstanding thie

differential treatment of Medicare and Abtedicare bad debt.
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IV. CONCLUSION

For the reasons set forth above, the Court concludes that the Secretary’sfdenial
reimbursement was unreasonable because thepogicy applied by the Board is inconsistent
with the more flexible approach applipdor tothe Bad Debt Moratorium. Accordingly, the
CourtGRANTS in part andDENIES in partPlantiff's motion for summary judgment, Dkt. 16,
DENIES the Secretarg crossmotion for summary judgment, Dkt. IVACATES the Board
decision, andREMANDS for further poceedings consistent with this Memorandum Opinion.

An appropriate @erwill issue separately

/sl Randolphoss
RANDOLPH D. MOSS
United States District Judge

Date: September 10, 2015
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