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UNITED STATES DISTRI CT COURT
FOR THE DISTRICT OF COLUMBIA

K.B., a minor, by his parent and next frignd :

SYLVIA BROWN,
Plaintiffs, X Civil Action No.: 13-0649RC)
V. : Re Document Na: 18, 20

DISTRICT OF COLUMBIA

Defendant.

MEMORANDUM OPINION

GRANTING DEFENDANT’SM OTION FOR SUMMARY JUDGMENT & DENYING PLAINTIFF 'S
CROSSMOTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

Plaintiff K.B. is ayoung marwith alearningdisabilitywho received special education
and related services pursu#ime Individuals with Disabilities Education Act, 20 U.S.C. 88 1400
et seq(“IDEA”). K.B. began attending tHdonroe Schooin the District of Columbias a
ninth grade student in November 201 May 2012 the District of Columbia Public Schools
(“the District” or “DCPS”) determined thakK.B. shouldtransfer to High Road Academy for the
20122013 school yeaso that he could receive appropriate instruction from dually esttifi
teachers K.B.’'s mother Ms. Sylvia Brown filed a due process complaiafleging that the
District violated the IDEA and denied B. a free and appropriate public education (“FAPE”) by
unilaterally changing his placement to High Rgadchool thashe believed would be unable to
implement K.B.’s individualized educational gmam (“IEP”). After adue process hearing, the
hearing officerdetermined: (1)hatthe move from Monroe to High Roalid not constitute a

change ireducationaplacement, and (2ZhatHigh Road couldppropriatelymplement KB.’s
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IEP, so DCPS did not s K.B. a FAPE K.B., through his motheargueghat the hearing
officer erred by ignoring controlling law and relevant faantsl that DCPS should be ordered to
pay K.B.’s outstanding tuition at Monro&low before the Court are the partiesbssmotiors

for summary judgmentAs explained below,drauseMs. Brownfailed to showthat the hearing
officer erred, the&Courtwill grant the District’'s motion for summary judgment andl deny

Plaintiff's crossmotion for summary judgment.

. BACKGROUND
A. Statutory Framework

Congress enacted the IDEA “to ensure that all children with disabhi#es available to
them a free appropriate public education that emphasizes special educatielataadservices
designed to meet their unique needs and prepare them for further eduaapioyment, and
independent living.”Henry v. District of Columbia750 F. Supp. 2d 94, 96 (D.D.C. 2010)
(quoting 20 U.S.C. § 1400(d)(1)(A)). “A free appropriate public educatiotiesn@ach child
with a disability’ to an ‘individualied education program’ that is tailored to meet his or her
unique needs.’1d. (quoting 20 U.S.C. 88 1414(d)(1)(A2)(A)).

The individualized education program (“IEP”) is the “primaryieée” for implementing
the IDEA. Lesesne ex rel. B.F. v. District 6olumbig 447 F.3d 828, 830 (D.C. Cir. 2006)
(citation omitted). The IEP is “[p]repared at meetings between a repagse of the local
school district, the child’s teacher, the parents or guardians, aedewer appropriate, the
disabled child.”1d. (citation omitted) It “sets out the child’s present educational performance,
establishes annual and shtatm objectives for improvements in that performance, and
describes the specially designed instruction and services thahafile the child tmeet those

objectives.” Id. (citatiors omitted).



When the parents of a student with a disability are dissatisitaca school district or
agency'’s “identificationgvaluation, or educational placement of the child, or the provigian o
free appropriat@ublic education to such child,” 20 U.S.C. § 1415(b)(6), the IDEA entitéa th
to present their argumerdsan“impartial due process hearirigSee id.§ 1415(f). During the
pendency of such proceedingmtfess the State or local educational agency and the parents
otherwise agree, the child shall remain in the 4twment educational placement of the child.”
Id. 8 1415(j). This socalled stayput provision of the IDEA was intended to prevent school
officials from excluding disabled children from rdégupublic schools over parental objection
during the course of review proceedingeeHonig v. Doe 484 U.S. 305, 32{71988).

B. K.B.’s Education

K.B. is a student witla disability classification of Specific Learning Disabiliti?l.’s
Statemenbf Material Facts (“Pl.’'SSOF’) 1 5, ECF No. 193. Healsostruggles with anxiety.
Id. 1 7 A.R. 314-17, ECF No. 68 According toMs. Brown K.B. haschanged schools on a
number of occasionsince beginning his education, and his anxment largely unaddressed by
schools that did not have the time to talkhbm about his concerns. A.R. 285, 341.

In November 2010K.B. began attending ninth grade at MenroeSchoo] a nonpublic
day school for students with learning disabiliti€d.’s SOFJ 12. K.B. initially had some
difficulties with the transitionwhich his mother attributes to the fact tKaB. had just
transferred fronan“overbearing school environmentA.R. 309. When hearrived at Monrog
K.B. hada “limited tolerance for frustration and a less than average ability teaeesin the
face of obstacles,” and he was “at risk for recurrent episodes of overt atemsipn,
nervousness, and irritability.Pl.’s SOFY 10 (quotindA.R. 6). As K.B.’sanxiety rose, he

would begin to sweat, which in turn further increased his anxietg a®hried about the odor.



A.R. 389-90. He requiredalmostdaily counselingn response to critical incidents and
emotional traumaand he had problems concentratimpassignmentat school. A.R. 388-89
On several occasionk,B. shut down, putting hisead on his desk class and saying he could
not do the work. A.R. 403. In addition, tiiel notinteract with the othestudents or participate
in school activitiesvhen he first arrived at Monroé\.R. 413

With time and counselindhowever, KB.’s behaviorstabilized and his emotional issues
decreased. A.R. 3889. He learned to manage his glandular conditiondenéloped increased
seltfesteem.A.R. 390. His academic performance improved to the extent tHat legan to
approaclor even exceedrade equivalencyn some subjectsand he no longer required daily
counseling. A.R. 390, 399n the view of Dr. Carolyn Graveliloss, Monroe’s counseling
psychologist, K.B. made significant progress at Monroe and hameéto be his own self
advocate. A.R. 405

In January 2012xyhen K.B. was in the tenth grad@CPS notified K.B. that they
intended to transfer him from Monroe te@mputerbasedorogramlocatedwithin Spingarn, a
general education high schod?l.’s SOF{ 15. K.B.’s mother filed a due process complaint to
challenge the transfer, and she ultimately prevaildd{f 16-17. On April 16, 2012, the
hearing officeffound thatk.B.’s IEP alled for direct instruction throughout the day, and that
because he would lose that direct instruction if transferred fronrdéato what was primarily a
computerbased program, the “decision to change the Student’s location of sevaisestually
a change in placement.” A.R. /34. Thehearing officer also found that tkemputerbased
program was designed for studewith emotional disturbansewhichK.B.—who had been
bullied in the @st and was socially vulnerablalid not have A.R. 74. Theheaing officer

concluded that the change in placement constituted a denial of 3 BA®Beordered DCPS to



fund K.B.’s attendance at Monroe for the remainder of the - 2012 school year and to
convene an IEP meeting within 20 school days from the issudiloe decision. A.R74-75
K.B.’s IEP meeting was subsequently held on May 21, 2012, for the puwposgewing his
IEP and discussing the school that K.B. would attend for the-2012 school year. A.R. 181
02.

At the May 21 hearinghe IEP team-including Ms. Browr—reviewedK.B.’s progress
on his IEP goals, his social and emotional functioning, andreisgths and weaknessds.
Dr. GavelyMoss explained that K.B.’s weaknesses included emotional instglaliack of
trust, anxiety, andnxietyselatedperspiration problemsA.R. 1®-06. She further explained
that despite some initial regression in response to instaiilitis living situation, K.B. was
getting to the point where he should be in terms of his social andosalodevedpment. A.R.
106. After some discussion, tHEP team agreedpon the quantity and nature of K.B.’s
instruction and supposervices he was to receive Zohours of specialized instructiod
minutes of speeclanguage pathology services, and 60 minutes of behavioral support services
each week. A.R. at103, 106301, 451-52 The IEP team also agreed th#tof K.B.’s
specialized instruction and support services were to be deliveredeoatshe general education
setting. A.R. at 90.

The IEP teanthen considerethe school that K.B. would attend for thpcomingschool
year. The DCPS compliance case manatggedhat DCPS planned tthange the location of

K.B.’s services tdHigh Road. A.R. 103 Sheexplained that DCPS had determined that Menro

1 Although both parties agreed at the May 21, 2012, IEP meeting that KeBiasioral
support services should be increased from 30 to 60 minutes each weelatdmsl $pecialized
instruction time should be increased from 25 to 25.5 hours webklge chngesarenot
reflected in the May 21, 2012, IEEEf. A.R. 90with A.R. 103, 301, 45452.



could not implement K.B.’s IEP becauséaitkedteacherghat were dually certified in special
education and a content aréaR. 103, 107. High Road, in contrast, had dually certified
teachers and could implement K.B.’s IER.R. 107 K.B.’'s motherdisageed with the proposed
transfer, saying that K.B. had already changed schools too maagyitithe past and that
change made K.B. anxiou&\.R. 103, 107.

At the conclusion of the meeting, the DCPS progress monitordisspgor written
notice indicating the proposed change in location of services frontdé@ to High Road for the
20122013 school year. A.R. 80. The notice explained that Monroe coulthptement K.B.’s
IEP and providehe necessargpecialized instru@n as the school lacked certified special
education teachersA.R. 80.

C. The 2013 Due Process Hearing

K.G.’s mother initiated the present action when she filed a due procepaatdon
December 3, 2012seeking to prevent gtransfer of K.B. to HigiRoad A.R. 13047. As is
relevant hereK.B.’s motheralleged that on May 21, 2012, DCPS denied K.B. a FAPE by
changing his 2012013 placement from Monroe to High Road, whschild not meet K.B.’s

needs’ A.R. 137-41.

2 Ms. Brown first filed a due process complaint on an unspecified da¢e the summer
in 2012,” but because she could not take off work to attend a due preeesglat the time, she
asked that the complaint be dismissed without prejudice afidaen December 2012.
Statemenof Blaeuer at -5, Pl.’s Ex. A, ECF No204.

3 The due process complaint included a number of other allegations thawitieh@wn
at the beginning of the due process hearing on January 15, 3628.R. 4, 5 n.5
Additionally, the complaint alleged that DCPS denied K.B.’s mwotter right to participate in
the decisionmaking process by unilaterally predetermining K.B.’s-2012 placement A.R. 5
The hearing officer found that DCPS had satisfied the IDEA’s requimesnfier parental input in
the May 21, 2012 meeting and that K.B.’s mother failed to prove hbatad been denied an
opportunity to participateA.R. 21 Ms. Biown has not appealed this finding.



The ensuing due process hearing occurred on January 15 and Z8n2&33. A.R. 4.
The hearing officer heard testimony from five witnesses and admittedvidence a total of
twenty-two exhibits. A.R. 4n.34. First,Ms. Browntestifiedthat she liked how K.B. was
treated at Monragehat she did not want him moved to High Road, and that she was not
concerned about the lack of duatlgrtified teachers at Monro&eeA.R. at 285-315. K.B. then
explained that he had made progress at Monroe, that he wanted to go awiagéotestidy
animation, media, moviemaking, and drawing, and that while he Krewransferring was
going to help him implement his IEP and achieve his goals, he did notoaardnge schools.
A.R. at 36871.

Dr. GravelyMosstestified at lengtlabout K.B.’ssociatemotional progress at Monroe,
sayingthat although K.B. initially “was suffering from a lot of etimmal trauma from the school
where he was” before Monroe, he had “pretty much stabilizedntil we started having these
multitudes of hearings @ and over again” about the school K.B. would attend. A.R-&88
Shestatedthat transferring K.B. was inappropriate because he would “have tgarepe and
reorientatdsic] himself to another area,” which she believed would be emotyoimatinful.

A.R. 39394. She explained that she did not think that K.B. could get the acdbsskind of
intense counseling” from properly trained counselors that hedwwmdd “ata regular school,”

and that his sefesteem would decrease at another school if the children teased him about his
glandular issuesA.R. 40102. Dr.GravelyMoss also noted that it had taken her six months or
so to establish a therapeutic relationship with K.B., and that slexdelit would take some time
for him to build that relationship with someone else. A.RB-40. Although Dr.GravelyMoss
initially concluded that K.B. would “suffer” if removed from Mare and all the services he

received there, she subsequently admittadl she did not knowreciselyhow K.B.would adjust



to a new school, explaining that she “can’t speak for what would happ@otaer school . . .
because [she doesn’t] know where he’s going.” A.R-498

Thehearing offier also heard testimony from tegectors of Monroe and High Road
who provided detailed information about their respective schddis. director and CEO of
Monroe, Ruth LogaiStaton, explained that Monroe is a {tithe placement providing academic
andrelated services on campus, serving “students predominately witfispesarining
disabilities.” A.R.324. She testified that tistudentteacheratiowas5:1 or 6:1, andhat
Monroe provided SAT support, college tours, and community seopipertunitesfor its
students A.R. 32526. She also explained thed of the IEP meeting in May 2012, none of
K.B.’s teachers were dually certified in D.C., but K.B.’s hist@gdher had a special education
certificatefrom the District A.R. 32830, 33758. By the time of the due process hearitigt
history teacher ani.B.’s Englishteacher were bottiually certifiedby the District in special
education and a content aréathis business management, geometry, and science teachers were
still working towads obtainingheir D.C. certificates? Id.

Finally, High Road director Tina Stitfiwine provided the hearing officer with
informationaboutHigh Road explaining that the schosérves students with learning
disabilities, that it has a studemtacher atio of 2:1 to 4:1that it partners with a community
service organization to help students earn their service landshat it is dull-time

“therapeutic day school” providing speech and behavioral supportesosicsite. A.R444—

4 K.B.’s business management teacher was taking classes to bedaartltiealth and
physical education, and was teaching with a transitional certificate. 380-52. K.B.’s
geometry teacher was certified to teachcggdeeducation in Maryland through grade eight, and
was seeking reciprocity to teach special education in D.C. throagle ¢welve and seeking to
obtain a certificate to teach math. A.R. 358, 362. K.B.’s science teacher was certified in D.C.
as a suligute teacher, and was seeking to obtain a reciprocity certificate in speadcstion.
A.R. 355.



45, 45255. Forthose studentsierested irattendingcollege, High Roadffers the ability to
earn a high school diploma, a career assessment with a transition coordio@ssintroducing
students to college life and the skills needed to sudteed an annual diege fairon campus
college tours, a thregay event where students stay with and shadow a college studenitgt Trin
University, SAT fee waivers, and assistance with completing fefieaalcial aid forms and
applying for scholarships. A.R. 4888. Ms. Smith Twine also explained thatassesat High
Roadare taught by teaching assistant atwlo teachersincludingone contentertified and one
speaal-education certified teacheA.R. 45354. As for services to facilitate K.B.’s transition
to HighRoad, Ms. SmitiTwine explained that K.B. would be assagl to a licensed social
worker andwould work with the school’s transition coordinator, that the school would wciral
30-day review with all concerned parties to ensure that K.B.’s progranrisngowell for him,
that K.B. would receive individual counseling and could attend amali group session, and
that he would always have the ability to speak with somdanag the school day if issues
arosegven if it was not during his pidesignated@unseling time. A.R. 4457, 6567.

On February 5, 2013, the hearing officesued a written determinati@xplaining his
finding that K.B.’s mother had failed to prove that DCPS denied K.B. a F#kREat it had
changechis educationaplacement fothe 20122013 school yearA.R. 15 As an initial matter,
the hearing officer determined that no change in educational placement haealsecause the
transfer from Monroe to High Road affected only the location of K&liscational services and
notthe nature or quantity of services that K.B. would rece&dR. 17 The hearing officer
considered the qualities bbth schools before concluding that thegre”substantially
identical” possessingsmall classes, low studetgacher ratios, therap@usupports, and a

focus on preparing students for pgstondary educationA.R. 17.



Additionally, the hearing officer determined that High Road woulddbe @ implement
K.B.’s IEP “as well, or more effectively,” than Monroe, so the chandecation of services did
not constitute a denial of a FAPR.R. 17. While acknowledgings legitimate the concern that
K.B. may have difficulty adjusting to a new school environment hatllte magxperience
anxietyas a result of the change, the hearing officer ultimately determined th&t &nRiety
and difficulty in transitioning to new environments actually pednin favor of the transfer
becausehe benefits ohigher quality instruction combined withe benefits oHigh Road’s
college preparation programould likely be critical to K.B.’s success in pursuing his goal of
obtaining a possecondary educatiorSeeA.R. 1721.

D. Ms. Brown’s Appeal

Ms. Brown appealed the Hearing Officer Determinai®fOD”) by filing a complaint
in this Gurt onMay 6, 2013, asserting that the hearing officer erred and that DCPS did deny
K.B. a FAPE by unilaterally changing his placement from Monrddighn Road. See generally
Compl., ECF No. 1.Specifically,shecontends thathe hearing officer erredyb(1) finding that
there wasio change irfK.B.’s educationaplacementand(2) ignoring the harmful effects of
transferring on K.B.Id. at 1 2538. Ms. Brown’s complaintequeste declaration that.B.
was denied a FAPE and emunction ordering DCPS to fund K.B.’s placement at Monroe for
the remainder of th20122013 school year and for t2©132014 school yearld. at 6.

By the time that Ms. Brown filed her motion for summary judgme@ctober 2013,
howeverthe 20122013 school year hamlreadyended, and she sougily declaratory relief
and “an injunction ordering DCPS to fund K.B.’s placement atMlbaroe School for the
remainder of the 2023014 school year.” Pl.’s Mot. Summ J. at 1, ECF NoMbre time

passed as the parties cdetpd briefing on their respective motions for summary judgnaeat,

10



while the matter was aler advisemenK.B. graduated from Monroe with a high school
diploma. SeeNotice in Resp. to Ct.’s Minute Order at 1, ECF No. 15; Pl.’s NotickeCt. at 1,
ECF No. 16. K.B. went on to take classes at a community college in Mdrdad has been
accepted by a foryear college in Delaware that he plans to attend. Pl.’s Notice at 1.
Additionally, while this matter was pending, the Monroe Schotddfan admistrative
complaint in the D.C. Office of Administrative Hearings regardirggistrict’'s nonpayment of
tuition for K.B., and several other students.” Pl.’s Notice at dnide reached an agreement
with the District for K.B.’s tuition for the 20322013 school year, but “[nJo agreement has been
reached for K.B.’s tuition at Monroe for the 202314 school year, and K.B.’s tuition remains
outstanding.”Pl.’s Notice at 2.
E. Supplemental Briefing

On September 25, 2014, this Court denied without prejudidegdaoties’ motions for
summary judgment and orderadditionalbriefing on the potential impact of intervening events
on the Court’s subjeanatter jurisdiction. Mem. & Order at2, Sept. 25, 2014.CF No. 17.
The Court also ordered supplemental briefing on the issue of star@dndgr, May 22, 2015,
ECF No. 25. Now before the Court are DCPR&ttion for summary judgment or, in the
alternative for judgment on the pleading®ef.’s Mot. Summ. J.ECF No. 18and Ms. Brown’s
crossmotion for summary jdgment seekingeclaratory relief and an order requiring DCPS to

pay for K.B.’s senior year at MonrpRl.’s CrossMot. Summ. J., ECF No. 20.

lll. STANDARD OF REVIEW
Following an administrative proceeding under the IDEA, any party thatjggieved by
thefindings and decision” of the hearing officer may bring a civil actiofederal court. 20

U.S.C. § 1415(i)(2). The reviewing court “(i) shall receive the rexofdhe administrative

11



proceedings; (ii) shall hear additional evidence at the requegiasfya and (iii) basing its
decision on the preponderance of the evidence, shall grant such rdliefcasitt determines is
appropriate.”ld. 8 1415(i)(2)(C);see als84 C.F.R. § 300.516(c).

In a civil action challenging a hearing officer determmatunder the IDEA, “[a] motion
for summary judgment operates as a motion for judgment based ondéecevcomprising the
record and any additional evidence the Court may receDeR. ex rel. Robinson v. District of
Columbig 637 F. Supp. 2d 11, 16 (D.D.C. 2009). Where neither party submits additional
evidence for the court’s review, “the motion for summary judgmngesimply the procedural
vehicle for asking the judge to decide the case on the basis of the adiiveisecord.”

Heather S. v. Wisesin 125 F.3d 1045, 1052 (7th Cir. 199ifternal quotation marks omitted)
accord Savoy v. District of Columbi@44 F. Supp. 2d 23, 30 (D.D.C. 2012).

Whenevaluating a hearing officer's decision under the IDEA, the coudws\ihe
administrative record and bases its decision on the preponderance otlthee\20 U.S.C. §
1415(i)(2)(C)(ii)). The hearing officer's decision is afforded “less deference than igwctonal
in administrative proceedingsReid v. District of Columbia401 F.3d 516, 521 (D.Cir. 2005)
(internal quotation marks omittedjYet while a court must engage in a more rigorous review of
the decision below than is typical in administrative cases, itldhreevertheless accord the
hearing officer's decision due weight, ahtsld not substitute its own view of sound
educational policy for that of the hearing officeG.G. ex rel. Gersten v. District of Columbia
924 F. Supp. 2d 273, 278 (D.D.C. 2013) (internal quotation marks omitteéd)burden of proof
is with the partychallenging the administrative determination, who must “at least takeeo
burden of persuading the [C]ourt that the hearing officer was wrdRgid 401 F.3d at 521

(internal quotation marks omitted)
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IV. ANALYSIS
A. Jurisdiction

Article Il of the Constitgion limits the power of federal courts to actual “Casad
“Controversies.”U.S. CONST. art. lll, 8§ 2From this requirement courts have derived several
doctrines—including standing and mootnes$o ensure that courts do not stray beyond the
limits of their constitutionally allotted authoritywarth v. Seldin422 U.S. 490, 49@L975)
(noting that the several doctrines that elaborate upon Article |H&s aad controversy
requirement are “founded in concern about the preed properly limited-role o the courts
in a democratic society.”).

To meet the constitutional requirement of standing, a plainti§tsliow that: (13he has
suffered an injury which is (a) concrete and particularized and (b) actmatament, not
conjectural or hypothetical; (2) there is a causal connection betweeretpedaithjury and
conduct that is fairly traceable to the defendant; and (3) it iy/Jileslopposed to merely
speculative, that the injury will be redressed by a favorable decikigan v. Defenders of
Wildlife, 504 U.S. 555, 56651 (1992).Courts assess standing by measuring the facts as they
existed at the time the suit commencé&ekl Monte Fresh Produce Co. v. United Stat&&)

F.3d 316, 324 (D.CCir. 2009).

But even if standing once existed, caumust take additional pains to ensure that
jurisdiction continues to exist throughout all stages of thgaliton. Davis v. FEC 554 U.S. 724,
732-33(2008) (“To qualify as a case fit for fedet@urt adjudication, an actuabntroversy
must be extarat all stages of review, not merely at the time the complaint is"filedernal
guotation marks omitte§l) Thus, later events may render a ewuizble claim moot.Becker v.

FEC, 230 F.3d381,387 n. 3 (1st Cir. 200Q)[WT]hile it is true that a plaintiff must have a

13



personal interest at stake throughout the litigation of a caseinsanst is to be assessed under
the rubric of standing at the commencement of the case, and under thefrolwateess
thereafter.”);see Advanced Mgmt. Tech., Inc. 84211 F.3d 633, 636 (D.Cir. 2000) (noting
that “[s]tanding is assessed at the time the action commences,” wherdassa@oncerns
whether “gusticiablecontroversy existetut no longer remains”).

Before considering the merits of Ms. Brown’s clajtigs Court must first address the
threshold question of whether it has jurisdiction to hear themP &gues that this matter is
moot in light of K.B.’s graduation from Monroe with a high school diplom2014 without
paying tuition. Def.’s Mot. Sumnd. at 10, ECF No. 18. Ms. Brown argues that because she
explicitly requested that DCPS fund K.B.’s placement at Monroe, aralulse DCPS still has
not paid for the 2012014 school year, effectual relief remains available and the case is n
moot. PL5 CrossMot. Summ. Jat 11-17. DCPS, however, believes that because Ms. Brown
has not shown that she is subject to an enforceable contractuatiobligp pay tuition for the
20132014 school year, she lacks an injumyfact that would be redressablg &n order of this
Court awarding tuition reimbursemeree generall{pef.’s Suppl. Opp’n, ECF No. 27. The
Court considers each argument in turn, beginning with the questmoathess.

A case is moot if “events have so transpired that the decisioneitifier presently affect
the parties’ rights nor have a mdtenspeculativechanceof affecting them in the future.”
District of Columbia v. Doe611 F.3d 888, 894 (D.C. Cir. 2010) (internal quotation marks
omitted)). During the course dhis litigaton, DCPS funded K.B.’s 2032013 school year, K.B.
attended Monroe for his junior and senior years, and he graduatedhigth schoobiplomain

2014. Accordingly, Ms. Brown has abandoned her amaot requests for funding for K.B.’s

14



junior year as welhs her request for a cowrtdered placement at MonréeSeePl.’s Cross
Mot. Summ. J. at 1 (limiting request for injunctive relief to an ordquiringpayment of K.B.’s
unpaid 20132014 tuition). She maintains that this matter is not moot, howbsesuse this
Court can still order effectual relief by requiring DCPS to pay tiHeautstanding tuition for
K.B.’s senior year at Monroe.

A number of courts have found thastudent’sigh schoobraduation—er a similar
intervening eventendering the student ineligible for IDEA benefitsan moot claim for
declaratory and injunctive relief under the IDEAhe plaintiff has notrequestedelief in the
form oftuition reimbursement or compensatory educatid®ompensatory education cists of
“education services designed to make up for past deficiencies in @ ghddgram.” Boose V.
District of Columbia 786 F.3d 1054, 1056 (D.C. Cir. 2015). Tuition reimbursement, on the
other hand, requires DCPS “to belatedly pay expenses 8taiutd have paid all alorig Sch.

Comm. of Town of Burlington, Mass. v. Dep't of Educ. of M43%4. U.S. 359, 3701 (1985).

5> An exception to the mootness doctrine exists where “(1) the chatleawgion is in its
duration too short to be fully litigated prior to its cessatioexpiration, and (2) there is a
reasonable expectation thhe same complaining parntyill be subject to the same action again.”
Doe 611 F.3cat894. Under District of Columbia law, DCPS is not obligated “to proFdPE
to children with disabilitiesvho have graduated from high school with a regular high school
diploma.” D.C. Mun. Regs. Subt5-E, § 3002.2(c).Thus, because K.B. is no longer eligible for
IDEA benefits from DCPS, this matter does not fall under the ‘tdepa repetition, yet evading
review” exception to the mootness doctrine.

¢ See e.g, Moseley vBd. of Educ.of Albuguerque Pub. Ssh 483 F.3d 689, 69®4
(10th Cir. 2007) (dismissing as moot plaintiff's requests for declarafian IDEA violation,
prospective injunctive relief, attorney’s fees and costs and ary apipropriate relief where
studenthadgraduated and never requested compensatory dajnBgavn v. Bartholomew
Consol. SchCorp. 442 F.3d 588, 53&00 (7th Cir. 2006) (findinghatappellant’s claim for
declaratory and prospective injunctive relief under the IDEA, unggaared by a request for
damages, became moot when student movedliiteaent school district)Thomas R.W. v. Mass.
Dep't of Educ.130 F.3d 477, 4781 (1st Cir. 1997) (findinghatappellant’s claim for
declaratory and injunctive relief under the IDEA, unaccompanied byuasetpr damages,
became moot wheappellantgraduated).
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Here, as DCPS correctly points out, the phrases “tuition reimergé and
“‘compensatory education” appear nowhere in the canipldls. Brown does not dispute the
appropriateness of K.B.’s IEP or the educatod relatedervices he actually received at
Monroe, and no request for compensatory education can be inferred froontdaint. The
complaint doesequesthowever, theDCPS be ordered to fund K.B.’s education at Monroe.
Compl. at 1.And while DCPSinitially assertedhat “[tjhe Monroe School is involved in
separate administrative proceedings against Defendant . . . seekingnpaytuition for K.B.,”
Def.’s Mot. Summ. J. at 1011, averified statement from Ms. Log&®tatonstates that
“[p]layment of K.B.’s tuition for the 2012014 school year remains outstanding, and no
administrative litigation for such payment has been orheilbrought, Statemenbf Logan
Stato at 19 67, ECF No.19-6 DCPS now concedes that no such administrative litigation
pertaining to K.B.’s tuition for the 2013014 school year occurred. Def.’s Sug@em. at 4,
ECF No. 27.

DCPSadmitsthatit has not funded or agreed to fund K.B.’s final year of tuition at
Monroe, and that no other administrative litigation is pending tsyausuch fundingMs.
Brown’s complaint does clearly request that the Court order DCPS “to fundaK.B . Monroe .
.. for the 2013/14 school year.” Compl. at 1. It thus appears tha thkirequests for
declaratory relief, a placement at Monraed funding for the 2022013 school year have
become moot in light of intervening evergffectual relief remains avabiée in the fornof an
order requiring DCPS tfund K.B.’s final yearof tuition at Monroe Seel.esesng447 F.3cat
832-33(holding that where DCPS had provided plaintiff with some reliehutrequest for
compensatory education remained unaddresseandliter was not mootee als®0 U.S.C. §

1415(i)(2)(C) (providing courts with discretion to “grant such redethe court determines is
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appropriate”) The case is therefore not mo@&@ee Chafin v. Chafjri33 S. Ct. 1017, 1023
(2013) (“[A] case beemes moot only when it is impossible for a court to grant aegtefl
relief whatever to the prevailing party.” (internal quotation rearfitted));Knox v. Serv.
Employees Int'l Union, Local 100032 S. Ct. 2277, 2287 (2012) (“As long as the partigse ha
concrete interest, however small, in the outcome of the litigahiergdse is not moot.” (internal
guotation marks omitted)).

This brings the Court tBCPSs second jurisdictional argumentiat Ms. Brown lacks
standing to pursue reimbursement foBKs unpaid tuition becaus&ls. Brown is under no
obligation to pay Monroe any tuition monies for the relevant soyesnl’” Def.’s Supph Mem.
at 5. DCPS contends that the oral agreement between Ms. {Sigéon and Ms. Brown
regarding K.B.’s unpaituition for 20132014“amounts to nothing more than an unenforceable,
illusory promise,” premised on the understanding that Ms. Brown cmtlgay the tuition in
guestion.ld. at 5-6. By way of support, DCPS cité3avis v. Joseph J. Magnolia, Inevhich
explains that “a contract lacks consideration when one party's praniissory, and a promise
is illusory when performance of that promise is option&¥0 F. Supp. 2d 38, 486 (D.D.C.
2009)(holding that where arbitration agreement included laggwsaying that one party had sole
discretion to “periodically change” the terms of that agreement,ahgtihge made the party’s

performance optional and rendered the agreement unenforceable).

" DCPS also argues that Ms. Brown lacks standing because she has fagtblish that
DCPS was obligated to pay K.B.’s tuition or that a change in eduahpjtatement occurred.
Def.’s Suppl. Mem. a#-5. But such arguments conflate considerations of standing with the
merits of Ms. Brown’s claims and thus have no place in this Catargling analysisSee Muir
v. Navy Fed. Credit Unigrb29 F.3d 1100, 1105 (D.Cir. 2008) (In reviewing the stanidg
guestion, the court must be careful not to decide the questions on itefoner against the
plaintiff, and must therefore assume that on the merits thdiffaimould be successful in their
claims.” (internal quotation marks omitted)
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“Under D.C. law, as is generally true, for an enforceable contract to teeist, must be
both (1) agreement as to all material terms; and (2) intention oathegto be bound. Absent
any contrary requirement under a statute of frauds, parties neyi@otenforceable oral
contracts, as long as they agree to all material terms and intend tonoedyatheir oral
agreement.”Jack Baker, Inc. v. Office Space Dev. Cpo64 A.2d 1236, 1238 (D.C. 1995)
(internal quotation marks and citations omittelt) this case, Ms. Brown has provided the
verified statement of Ms. Loga8tatonin support of her assertion that she is contractually
obligated toMonroe forK.B.’s tuition for the 20138014 school yearMs. LoganStaton recalled
that “[wlhen DCPS refsed to pay K.B.’s tuition for the 2013/14 school year, in ordeddaval
K.B. to remain at Monroe and graduate . . . Ms. Brown and | (on beh&ak ddonroe School)
agreed that Ms. Brown would be liable for K.B.’s tuition that year. . . [and that she/ould]
continue to pursue this litigation to obtain funding from DCPS.8®."KSecond Statement
LoganStaton 1 5, ECF No. 26.

DCPS highlights Ms. LogaBtaton’s subsequent statem#évdtshe and Ms. Browfdid
not formalize this agreement into a wig” and thatMs. LoganStaton did not believe that Ms.
Brown had of‘'would have the capacity to p&yB.’s tuition.” 2d Statement Loga8taton aff
6. But as Ms. Brown points out, DCPS cites nothing to suggest that aydargontracts to
assume delb without possesng the ability to repay is notstill contractually obligated to pay
thatdebt. Cf. E.M. v. N.Y.C. Dept. of Edu@58 F.3d 442, 4563 (2d Cir. 2014) (holding that
IDEA plaintiff established standirtg pursue unpaid tuitiowheresheshowed that she was
contractually obligated to pay school tuition, or was at least wascdtubjthe rislof “potential
civil liability should she fail to pay” it)Unlike Davis the alleged agreement between Ms.

Brown and Monroe does not appear toude any language rendering Ms. Brown’s performance
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optioral. Moreover, in exchange for K.B.’s ability &ttendMonroe, Ms. Brown claims to have
offered two forms of consideration: the assumption of liabilitytfiertuition andhe promise to
pursue thiditigation to obtain funding from DCPSSecond Statement Log&taton 1 5.DCPS
does notappear talispute that the promise to pursue fundiglitigationis valid consideration.
See Eastbanc, Inc. v. Georgetown Park Associates II, 84PA.2d 996, 1003 (D.C2008)
(“For a contract to be enforceable, each pamgt undertake tdo something [the] party
otherwise igunder no legal obligation to do . ” (internal quotation marks omitted)
In the absence of any other challenges te@ttierceability of the oral agreemetite
Court finds that Ms. Brown has established injumfactin the form of her contractual
obligations to Monroe, that such injury is traceable to DCP8isdato fund K.B.’s placement
at Monroeg andthatis redresable by a court order requiring DCPS to pay the outstanding fuition
thereby relieving Ms. Brown of her contractual obligati&n#/ith standing thus established, the
Court turns now to the merits of Ms. Brown'’s claims.
B. The Transfer to High RoadDid Not Constitute a Change in “Educational Placement”
Ms. Brown first argues that the hearing officer erred by determthaigthe transfer to
High Roaddid not constitute a change KnB.’s educational placemenand was instead a change
in location of servicesPl.’s CrossMot. Summ. J. at 17She contends that no point does the
IDEA define “educational placement” as merely a student’s IEPsla@goint out thatsome

portions of the IDEA and its implementing regulations use the Widadement”

8 Becauseahe Court finds that Ms. Brown has established injarfact on the basis of
her contractual obligation to Monroe for K.B.’s tuition, it neetl aadress her alternative basis
for standing premised on the denial of a statutory right to a FA®EPI.’s Suppl. Br. at 5, ECF
No. 26.
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interchangably withthe word“setting”® Id. at 17-18. Becausehe stayput provision of the
IDEA requiredDCPS to maintain K.B.’s educational placement during the cotfitbese
proceedingsand becausBCPS violatedhatprovision by changing K.B.’s educational
placement to High Roadls. Brown contends that the Court should awardingon
reimbursement for K.B.’s senior year at Monroe. Pl.’s Reply B3 No. 24

DCPS disputeMs. Brown’s assertion that “placemeneans placementdrguingthat
“educational placement” is a term of art that this Circuit has defmatkan “at a minimum, a
fundamental change in, or elimination of a basic element of the temlupaogram.” Lunceford
v. D.C. Bd. of Edu¢745 F.2d 1577, 1582 (D.C. Cir. 1984) (holding that change in location of
residential services and in quality of feeding program “can belagm, and the subject of a
complaint . . . [b]ut it is not alone sufficient to constitute a geain educational placementiat
would trigger the stayput provision). In this case, DCPS argues that the hearing officer
correctly determinethat the transfer to High Roalitl not constitute a change in educational
placement because K.B. was to receive the same services in the same type ohatlsettiim
ata virtually identicalschool Def.’s Opph at 810, ECF No. 22

Although the IDEA does not define the term “educational placement,” an@Mwn’s
statutory interpretation argument has some apg®ealCourt is not wrihg on a blank slate. In
Lunceford the D.C. Circuit Court expressly considered the question of “whstitates a

child’s ‘educational placement,” and, following the lead of the Secormii€in Concerned

9 See34 C.F.R. § 300.530(b)(1) (“School personnel . . . may remove a child m hiso
or her current placement to an appropriate interim alternative edudadinag, another setting,
or suspension”); 34 C.F.R. 8§ 300.533 (“Placement during appeals: When an apped& un
300.532 has been made by either the parent or the LEA, the childemash in the interim
alternative educational setting pending the decision of the heariogrdff 34 C.F.R. § 300.646
(requiresdata collection regarding “placement in particular educational s€tii3gisC.F.R. 8§
300.116(b) (requiring that a “child’'s placement . . . [iJs as closessshf®to the child's home”).
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Parents v. New York City Board of Educati6é@9 F.2d 751 (2d Cit980)°it held that not all
changesn location or quality of servicegualify as a change in educational placentbat
triggers the stayput provision. 745 F.2d at 1582 (rejecting “an interpretation of change in
‘educational placen®’ that would include all changés location ofservices because such an
interpretation “would certainly discourage the District from teraptyr changing a child's
[residential placementd improve his education® In that case, a stedt who had been
admitted tooneresidential placementas to benovedto another residential placemenmndl. at
1579, 1582. The child’'s surroggbarent protested the change, arguing that although the child
would still receive on®n-one feeding from autritionist-developed prograrat the new

location the program would not be administered as well because the staff at theagonlo
wereoverworked.Id. at 1587. Though sympathetic to the parent’s concerns| theceford
courtwas cleatin finding tha the clange in location of residential serviasddifferences in
administration of the feeding program wénet alone sufficient to constitute a change in

educational placemeiit Id. at 158 —-83.

10 Concerned Parentiseld that although contested transfer betweschools was
“poorly planned,” and “the move was disconcerting to many of thdibapped children . the
transfer of handicapped children in special classes at one solmdistantially similar classes at
other schools within the same school disfidoes not] constitute[] a change in ‘placement’
sufficient to trigger the Act's prior notice and hearing requirggie Id. at 75355 (explaining
that a decision “to transfer the special education classes at one regotdrtedther regular
schoolsin the same distrittdid not constitute a change in educational placement, waile “
decision to transfer a handicapped child from a special class inlarregiiool to a special
school would involve the sort of fuathental alteration in the chikleducation requiring prior
parental notificatiot).

11 As to the relationship between residential and educational serviceisdibled
children, theLuncefordcourt explained that free residential care could be required as part of a
free education, and that “tleelucational needs of a severely handicapped child . . . are closely
intertwined with the need for other residential servicdd."at 158183.
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Undaunted, Ms. Brown posits first tHatncefordis nolonger good law, and second, that
even if it controls, she has met her burden of establishing a “fumtaihcdange” in K.B.’s
educational programPl.’s CrossMot. Summ. J. at 225 As to Lunceford Ms. Brown
contendghat the decision was abrogated 885 by the Supreme Court’s decisiorBimrlington
School Comm. v. Mass. Dept. of Edix1 U.S. 359 (1985)Burlington she argues, and a
number of subsequently decided D.C. Circuit opinions, all use riine‘pdacement” when
referring to a specific school, thereinyplicitly overturningLuncefords “fundamental change”
test. Pl’'s CrossMot. Summ. J. at 1P2.

Setting aside the fact that Ms. Broexplicitly invokedthe Luncefordtestin her
administrativedue processomplaint with no suggestion abrogation? therearetwo problems
with Ms. Brown’s argumentFirst, the Burlingtondecision can hardly be viewed as abrogating
Luncefordbecause the Suprer@®urtin Burlingtonhad no occasion tanalyzethe meaningof
“educational placemenor what castitutes a change thereim fact, Burlingtonexpressly
declined to decide the child*¢hen current educational placemémteeming the question
“academic” in that case and assuming without deciding that the parent hgddaschild’s
educational placement when he rejected the proposed IEP, whitdd“for placindthe child]
in a highly structured class of six children with special acadeami social needs, located at
another Town public schgbland instead enrolled the child at a private sthoth “a highly

specialized setting for children with learning handicaps.” 471 U33t371.

12ndeed, Ms. Brown quotdduncefordfor the proposition that “[ijn order to qualify as a
change in educationplacement, a fundamental change in, or elimination of a basic element of
the educational program must be identified.” A.R. 141 (citing 745 F.2d 15%é)al$ argued
explicitly that “[e]ducational placement under IDEA [is] not signiie physical locan of the
student, but rather is the provision of special education anédedatvices rather than a specific
place.” A.R. 138. DCPS has not raised these potential inconsistdrmiesser, and the Court
thus does not address them further.
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Second, Ms. Brown’s assertion that this Circuit abandoneduheeforddefinition of
“educational placemengostBurlingtonis incorrect. Ms. Brown wouldhave the Courinfer
thatthis Circuit has rejectedduncefordand adopted a “plaitanguage understanding of
placemeritin the wake oBurlington pointing toopinions that use the words “place” or
“placement” when discussing a child’s igssnent to a particular schot! Pl.’s CrossMot.
Summ. J. at 221. However, Ms. Brown'osition is flatly contradictelly this Circuit’s
expressapplication ofLuncefords “educational placementést well afteBurlingtonwas

decided!* In Abney by kintor v. District of Columbia849 F.2d 1491 (D.C. Cir. 1988)ecided

131n one seh caseMcKenzie v. Smittthe Circuit Court cite@urlingtonandLunceford
without any suggestion of abrogation, and held that where a paoéested a change in
placement from a private special education school to a large publisdhgbl where, cdrary
to the student’s IEP, he would receive at least a quarter of his instruct regular education
setting, DCPS violated the Act’s stay put requirement by failing totaiaithe student in the
same or a similar program during the course of repieweedings. 771 F.2d 1527 (D.C. Cir.
1985). The decision was thus entirely consistent hiticefords holding that a fundamental
change in a student’s educational progrdike the change from private special education
program to a public regular eduicat program in contravention of the student’s+Ewill
constitute a change in educational placement and trigger the IDEA’sustpgopision.

14 A number of other circuits have also continued to distinguish leetwianges in a
student’s educational placement and mere changes in the locatiortimandtudent receives
educational servicesSee, e.g.T.M. ex rel. A.M. v. Cornwall Cent. Sch. Dist52 F.3d 145, 171
(2d Cir. 2014)*[T] he term ‘educational placement’ refers only to the general type of
educational prognan in which the child is placedhat is, the pendency provision does not
guarantee a disabled child the right to remain in the exact same schotilewixact same
service providers while his administrative and judicial proceedingpeding. Instead, it
guarantees only the same general level and type of services that biedditald was
receiving” (internal quotation marks and citations omitted))y ex rel. Wilson v. Fairfax Cnty.
Sch. Bd.372 F.3d 674, 682 (4th Cir. 2004) (“[T]bk@uchstone of the term ‘educational
placement’ is not the location to which the student is assigneditier the environment in
which educational services are provided. To the extent that a new setticgtesgghe
educational program contemplated bg student's original assignment and issgsignt with the
principles of ‘mainstreamingind affording access to a FAPE, the goal of protecting the
student'seéducational @cement’ served by the ‘stgyt’ provision appears to be nm@f.White
ex rel.White v. Ascension Parish Sch. B&¥43 F.3d 373, 379 (5th Cir. 2003) (““Educational
placement,” as used in the IDEA, means educational pregraohthe particular institution
where that program is implemented.” (imak quotation marks omitted)).
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three years afteBurlington, the Circuit Court citethe Luncefordrule andfoundthat a plaintiff
hadfailed to show an unlawful change in educational placement becausediig}it tie
instruction he received at Forest Haven was not precisely identitattarhich he had been
given at HSC, [the plaintiff] made no showing that it differed funeatally.” 1d. at 1498 n.6
In the following year, the Circuit Court agajonotedLunceford noting that although DCPS had
“inexplicably” failed to argue the point, it appeared that a trangfievden schools that were
dissimilar only inthat one was public and one wa$vatewould not constitute a change in
educational placement trigger the stayput provision. SeeKnight by Knight v. District of
Columbig 877 F.2d 1025, 10229 (D.C. Cir. 1989).Judges in this district hawtus continued
to applyLuncefordwhen analyzingurported changes gducational placemesithrough the
present day®

Having disposed of Ms. Brown’s argument thahcefords educational placement
definitionwas abrogated bgurlington the Courtnow turns to theuestion of whether Ms.
Brown has established error in the hearing officer’s finding ti&imowe from Monroe to High
Roadconstituteconly a change in location of services and nfiadamental change” in K.B.’s

educational program. The hearing officer found, and Ms. Brown does notajidyaitthe move

15 See, eg.,G.B. v. District of Columbiaz8 F. Supp. 3d 109, 116 (D.D.C. Jan. 14, 2015)
(applyingLuncefordand finding change in educational placement where DCPS proposed
reducing hours of instruction and related services, moving child fntiynskeparate setig to
one exposing her to natisabled students, and segregating her from her peers during lunch);
D.K. ex rel. Klein v. District of Columbj®62 F. Supp. 2d 227, 233 (D.D.C. 2013) (applying
Luncefordand finding no change in educational placement despitefer to a new school
because both schools could implement student’s IEP and doidéin Small classes outside the
general setting with individual instruction, strategies fealthg with noise, access to special
services, and programs for advancedruion’); Aikens v. District of Columbj®50 F. Supp.
2d 186, 192 (D.D.C. 2013) (samegpilsbury v. District of Columbj&807 F. Supp. 2d 22, 27
(D.D.C. 2004) (applying.uncefordand holding that elimination of academic tutoring and mental
health serices constituted a fundamental change in basic elements of the ‘stedieicational
program, thereby triggering the stpyt provision).
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from Monroe to High Road would not affect the quantity or type ofadn and related

services that K.B. received. A.R. 17. Likewise, she does not take isbuevitnding that at
High Road, K.B. “would continue to spend his entieg dutside the general education setting in
a nonpublic, special education day schiothlat students in both schools “have similar disability
classifications,’andthat “[t]he two schools are substantially identical, with snoédéses, low
studentteache ratios, therapeutic supports, and a focus on preparing students f@aeposdary
education.”A.R. 17.

Although the schools and services provided are effectidelytica] Ms. Brown insists
that the transfer from Monroe to High Road constitutesidémental change to a basic element
of K.B.’s educational program becausd3.’s anxietywould haveprevenedhim from accessing
his education at a new schod?l.’s Reply at 89. She emphasizes that the hearing officer found
credible Dr. GravehMoss’stestimony “about how [K.B.’s] anxiety about starting over at a new
school would prevent him from accessing the curriculum,” A.R. 14shedrgues that such a
finding isirreconcilablewith thehearing officer’'s conclusion that the transfer was not agghan
in educational placement. A careful review of both Dr. GraMgs's testimony and tHall
HOD, however, reveals that the hearing officedsclusion is sound.

Dr. GravelyMossdid initially testifythat she believed that changing schools woeld b
emotionally harmful for K.B. and that it would impact his abito access his education, A.R.
394, but she subsequently explained that she was concerned that “at a regulat 8cBool,
would not have access to the kind of intensive counseling thabtle need if children started
bullying or teasing him, A.R. 48D2,because “the average school does not have . . . these
capabilities,” A.R. 410. She also stated that wslile believed that being removed from the

services provided at Monroe would harm K.B., she could not speak to hguklB. might need
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to adjust to another schowlthout knowing the school in questiofA.R. 418-19, andshe
suggested tha€.B. might feel comfortable at a new school if it had pe@plpropriatelytrained
and qualifiedto deal with K.B.’s behaviothat werewilling to counsel him as provided in his
IEP and on a crisis basis, A.B5-27. It thus appearfsom Dr. GravelyMoss’sfull testimony
that the nature and quality of ameling services provideat a new schoatould affect the
duration and severity of any anxietglated difficulties that K.B. might have.

Thehearing officer’s decision makes clear that shek these factgto account.See
A.R. 16 (explaining that in determining whether a change in edueaptatement occurred, the
hearing officer performed a “fact specific” inquiry into whether the psed change would
materially alter K.B.’s educational program or “affect in some figgmt way the child’s
learning experience”). The hearing officeedited Dr. GravelyMoss’s testimony and
recognized that K.B. would “initially have difficulty transitiowy,” but she also foundhatK.B.
had learned strategies at Monroe “to help smooth his transition,”dvabtid receive similar
therapeutic support &tigh Road, and that “social workers will be available to assi®.[K.
whenever he experiences anxiety or difficulty coping in his newamment.” A.R. 18. Far
from ignoring the fact that K.Bs’anxiety could impact his access to his educatiannev
schoo] the hearing officer carefully considered the issue and determined tigdit of the
behavioral and therapeutic services offei¢idh Roadcouldadequately addressy anxiety
that K.B. experiencedAccordingly, the hearing officer found thdigh Roadcould implement
K.B.’s IEP “as well, or more effectively,” than Monroe, given kgitimateconcerns about the

quality of instruction K.B. received at Monré® A.R. 17-18. The hearing officer therefore

18 As to the quality of instruction at Monroe, the hearing officemtibs-and the record
shows—that none of K.B.’s fivédeachers were dually certified in D.C. in special education and a
content area as of the May 2012 IEP meeting, and that only two a¥¢hedre dually certified
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concluded thathe move to High Roatb ensure that K.B was taught by appropriately certified
teachersvas notthe typeof fundamental change aneducational program that qualified as a
change ireducational placemeni.R. 17.

Affording dueweightto the hearing offices judgment theCourt can discern no error in
herconclusiorthat no fundamental change in K.B.’s educatiguralgram—and thus no change
in K.B.’s educational placementoccurred!’ SeeDistrict of Columbia v. Dog611 F.3d 888,
897 (D.C. Cir. 2010jciting Dale M. ex rel Alice M. v. Bd. of Educ237 F.3d 813, 815 (7th Cir.
2001), for the proposition that if a “district court relies Boten administrative record, [the]
IDEA hearing officer's decision warrants due deferenckEligh Road and Monroe were
virtually identcal private schools that offered K.B. the same educational and relategsan
the same type of educational setting. High Road also offered kstBugtion from appropriately
certified teachers, and like Monroe, it made counselors available atesdl tinease any anxiety
K.B. would have felt at the transitiorAs the hearing officer reasonably concluded, this type of
transferconstituteonly a change in location of services. Thine Court finds that because Ms.

Brown has not shown that the hiegrofficer erred in concluding that no change in educational

as of the due process hearing. A.R-110 The hearing officer was particularly concerrieat t
K.B. was being taught science by an individual who “qualified only as aitstiéseacher.”
A.R. 18 n.150.

17 Cf. Gore v. District of Columbia67 F. Supp. 3d 147, 153 (D.D.C. 2014) (finding that
transfer from Monroe to High Road constituted a chamdgcation of services and not a change
in educational placementyard v. District of ColumbiaNo. 13CV-0098, 2014 WL 272413, at
*6-7 (D.D.C. Jan. 24, 2014) (finding no error in determination that chargghaols was only
change in location of services where new school provided same edulcseiting, could
implement student’s IEP, and could provide additional servicegdaw;,James v. District of
Columbig 949 F. Supp. 2d 134, 138 (D.D.C. 2013) (holding that hearing officer correatig f
edua@tional settings at two schools to be “substantially and madyesiaitilar,” as both provided
“full -time out of general education program,” were equipped to address the obdds and
offered all IERrequired services, such that the transfer was obaage in educational
placement).
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placement occurredhe has not shown an entitlement to tuition reimbursement premised on
DCPS'’s violation of the stagut provision of the IDEA.See Lunceford745 F.2d at 15823
(holding tha where child would receive the same services at a different location, conoatn ab
inferior administration of those services at the new location was nogjleritmuconstitute a
change in educational placement” that wadulglger the stayput requirement)
C. High Roadwasan Appropriate Location of Servicesfor K.B.

Ms. Brown’s final argument hat the hearing officegrredin finding thatthe transfer to
High Roaddid not result in the denial of a FARIEcausehe ignored facts and law showing that
High Roadwas annappropriate school for K.BPIl.’sCrossMot. Summ. J. at 225. Ms.
Brownreiterates that K.B.’s anxiety made it inappropriate to move him Momroe, andghe
adds that it was patrticularly inappropriate to move him “so close toddsigion.” 1d. at 22—
23. Ms. Brown further argues that the hearing officer erred by ign¢taighes v. District of
Columbig 680 F. Supp. 40 (D.D.C. 1998), which held that it was inappropriate to place atchil
a new school in the final semester beforegnaluation from high schaold. at 24 As
explained below, the Court finds none of these arguments mergoriou

“Under the IDEAan appropriate location of services is one which can implement a
student’s IEP and meet his specialized educational andibeddaneeds.” James v. District of
Columbig 949 F.Supp.2d 134, 139 (D.D.C2013). The question of whether a given placement
is appropriate is faespecific, and takes into consideration a number of factors like “theenatur
and severity of the studemtisability, the student's specialized educational needs, the link
between those needs and the services offered by the private school, tiveeptaceost, and the
extent to which the placement represents the least restrictive edulcatienanment.”

Branham v. District of Columbjat27 F.3d 7, 12 (D.C. Cir. 2005) (internal quotation marks
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omitted). Althoughthe IDEA entitles a student to an appropriglecementit does notrequire

that a state provide a semt with the program or location sérvicef his choice.See Bd. of
Educ. of Hendrick Hudson Cent. Sch. DistRowley 458 U.S. 176, 203 (1982) (holding that
state meets its obligations under the Act “by providing personalistruction with sufficient
support services to permit tohild to benefit educationally from that instructionQooper v.
District of Columbia No. CV 1400102 2014 WL 7411862, at *% (D.D.C. Dec. 30, 2014)
(holding thatwhere DCPS provided an appropriate placement, “it cannot be required tr pay f
the educton plaintiff would prefet). The IDEA mandates only “a basic floor of opportunity,”
and district courts are not free to impose a potentatimizing standard by deeming a
placemeninappropriate simply because another location might be better fonithencsome

way. Kerkam v. McKenzje862 F.2d 884, 889 (D.C. Cir. 1988) (explaining that where a student
was making progress at one school and might not make “the sameagjarsecond school, the
second school was not inappropriate simply becausasitinferior, so long as it provided “some
educational benefit” for the child).

In this case, thelOD shows that the hearing officearefullyconsidered the applicable
law andthe evidence before her, atitht she reasonablgetermined that High Road was
appropriate placement for K.B. that could implement hisd&é confewital educational
benefits. A.R. 1718. First, addiscussed above, the hearing officensidereK.B.’s anxiety
and the possibility that transfemay, at least initiallyresultin someimpairment ofhis access
to his educationSeeA.R. 1718. In light of High Road’s provision of social workers to assist
K.B. with any anxiety during the transition, however, and upon consioleraf the evidence
that K.B.’s teachers at Monroe were not properly certified, the hearingro¢fimcluded that

“the harm [K.B.] will suffer from having to start over in a nemvigconment will be outweighed
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by the higher quality of instruction he is likely to receive the®.R. 17-18 (explaining that
High Road could impleme€.B.’s IEP, and that his anxiety, difficulty with transitions, and
college goals made High Road'’s higlmgrality instruction and “college preparatory courses and
activities” vitally important for K.B. because they would be “catito his success in his peost
secondary education”Ms. Brown’sassertiorthat the hearing officer failed to consider harm to
K.B. caused by his anxiety in new environments is thus incorrect.

Secondwhile Ms. Brown argues that the hearing officeedrby ignoringHolmesand
the potential harm to K.B. caused by a +yehr transferthe hearing officeexplicitly
acknowledged that “avoiding . . . mjear transfers is a desirable goal,” shécitedHolmes
andBlock v. District of Columbia748 F. Supp. 891 (D.D.C. 199®r the proposition that
“while a school may be appropriate for a student if he begins the seadhere, it is not
necessarily appropriate to inject the student into that schoelMastrthrough the school year.”
A.R. 18.

In Holmes this Court explained that to transfer a student from an establishedl shat
constituted an appropriate placement to a-sgaischool that could not “have come even close to
meeting the needs of the [child],” when the child had only a seme#ter his high school
education, would belearlyinappropriate. 680 F. Supp. at 42. The Court went on to add that the
transfer school “would have been an inappropriate placementraleahant times in the past
and that DCPS “had only themselvedbtame” for the expense and the delays in the case, which
were attributable to DCPS'’s failure to prepare a timely IEP for theeest and other procedural
mistakes.ld. at 4344. Similarly, inBlock the Court found that the need for a fyp&hr transfer
was solely attributable to DCPS’s delays, and ghagn “the special circumstances ttfi¢

child’s] condition and DCPS’failure to timely produce a complete and appropriate IEP,” the
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hearing officerdid not err in holding that a migear transfer t@ publicschoolwasnot an
appropriate [acement for the child748 F. Suppat 895-96 896 n.6 (noting also that DCRé&S
pursuing thdransfer based onraluctance “to spend money on placements at private schools”
and not to “fill any educational needf the child).

In this casghowevey DCPSmade the decision to reassigrB. to High Road in May
2012, “four months before the start of the 2@0A 3 school yedrand more than two years
before his prected graduation dateSeeA.R. 19 99 Thefact that K.B. was facing mid-year
transferby the time the due process hearing occunasl thus a product not of DCPS’s decision
to change the location of services, but of Ms. Brown'’s filing efdperative due process
complaint seven months after that decisidA.R. 19 cf. Holmes 748 F. Supp. at444
(finding that DCPS was responsible for the delayed tran&tgk 748 F. Supp. at 8998
(same). And while Blockdealt with a transfer motivated B)CPS’s desire to avoid paying for a
private placementather than byhe unique educational needs of the child, 748 F. Supp. at 895
96, n.6, here, DCPS “was justified in changing the Student’sdacat services” due to
“legitimate concerns about the quality of instruction the Studentvesteat Monroe, A.R. 17.

Moreover, while th&Holmescourt was confronted by a migkar transfer to an
unestablished school incapable of meeting the student’s needs, $8p-at 42, in this
instance, the hearing officer heard credible testimonyHiut Roadwas fully capable of
implementing K.B.’s IERand providing him with all necessary services, A.R:1B/ Ms. Stith
Twine testified not only thaHigh Road couldmplement K.B.’s IEP, but also that it could

accommodate K.B.’s miglear transfer, explaining thdte schootoutinely managed the anxiety

18 Ms. Brownhad filed another complaint earlier in 2012, but she asked that it be
dismissed because she could not take time off of work to attend a duesfreagsg.
Statemenof Blaeuer at 1-5, Pl.’s Ex. A, ECF No20-4.
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of students wharansferred midyear, and that to facilitate the movewibuld matchkK.B.’s
current curriculum, have him meet with the school’s transition coatol, anchave himwork
with a licensed social worker to help him deal with any anxietyress A.R. 46567. The
record therefore supports the hearing officer’s finding that Rigad could provide educational
benefit to K.B. and implement his IE&®en if he was transferred mygar. SeeWard 2014 WL
272413, at *8 (finding that potentiadtback to student caused by period of adjustment to a new
schooldid not make transfer inappropriate where school could provide servicésg@terthe
negative effects of the transfer and could implement student’'s 3&® plsdPaolella ex rel.
Paolellav. District of Columbia210 F. App'x 12 (D.C. Cir. 2006) holding that placement was
not inappropriate where student was assigned to a school that “was cogduspecial
education program with trained staff in specifically allocatediti@s and that the parents were
assured that their concerr$or example, about the child’s transition to the public schamluld
be addressed in several ways”)

Although Ms. Brown may disagree with the hearing officer’s judgntieat High Road
could effectively implement K.B.’s IEP, address his anxiety withttansfer, and provide him
with academic benefits that outweighed any harms caused by the ne¥Wasshiled to
establish that the hearing officer’s decision ignaitkderbinding authority or evidencd barm

to K.B.1® In the absence of such a showing, this Court has no reason to-sgessdhe

191n her reply brief, Ms. Browalso arguethat the hearing officer's assumption that
K.B. would receive better instruction at High Road was erroneous becanmest‘all of his
teachers at Monroe were certified.” Pl.’s Reply atMhile “it is a weltsettled prudential
doctrine that courts generally will not entertain new argumeistsréirsed in a reply brief,”
Lewis v. District of Columbia791 F. Supp. 2d 136, 139 n.4 (D.D.C. 2011), the argument would
fare no better if consided on the merits The HOD clearly and accurately described the
evidence in the administrative record, which showed that at the tithe dfie process hearing,
only two of K.B.’s five instructors had dual certificationsrfr D.C. in special education aad
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judgment of the hearing officer that High Road was an appropriate plac&m&mB. Cf.

Kerkam 862 F.2d at 88-39 (holding that although expert testified that child has made progress
at current placement and would “regress, at least initially, iflacsepnent were changed,” where
the hearing officer found that new school was nevertheless apprdpmaget child’s needs, the
district court’s unexplained decision to credit the views of thosedidagreed with the hearing
officer was erroneousyee alsdrowley 458 U.S. at 206 [T] he provision that a reviewing court
base its decision on thgreponderance of the evidengg’by no means an invitation to the

courts to substitute their own notions of sound educational polidjrose of the school

authorities which they review”).

Because DCPS made available to K.B. a free appropriate education at High Road, it
“cannot berequired to pay for the education plaintiff would prefe€boper 77 F. Supp. 3d at
32. Parents who choose to place their child in a private school with@aigtleement of the
school district “do so at their owiimancialrisk,” and are entitled to neabursement only if a
court concludegoththat the placement approved by the school officials violates tha Hpé
that theparent’sprivate school placement is propéflorence County Sch. Dist. v. Carté&l0
U.S. 7, 151993) Thus, because Ms. Brovmas failed to show error in the hearing officer’s
finding that DCPS provideH.B. a FAPE at High Roadhe has not established entitlement to

tuition reimbursementor K.B.’s 20132014 school year at Monroe.

content area, one had an-ofitstate licenséo teach special educationyounger students, one
had a transitional certificate, and one was certified as a substitute teachet0-AR.
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V. CONCLUSION
For the foregoing reasorthie Courtgrants DCPS’snotion for summary judgment and
denies Ms. Brown’srossmotion for summary judgmentAn Order consistent with this

Memorandum Opinion is separBtand contemporaneously issued.

Dated: September 4, 2015 RUDOLPH CONTRERAS
United States Birict Judge
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