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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTONIO BARROS, et al.,
Plaintiffs,
V. Civil Action No. 13-00669TFH)
JAMES BECK, et al.,

Defendans.

MEMORANDUM OPINION

Pending before the Cowate(1) Defendant James Béskand Amy Becls Motion to
Dismiss[ECF No. 8]and (2) PlaintiffsMotion for Leave to File An Amend Complaint [sic]
[ECF No. 11]. For the reasotisat follow, the Court will granDefendant James Beéaskand
Amy BecKs Motion to Dismiss and will grant in pamhddeny in part PlaintiffsMotion for
Leave to File An Amend Complaint [sic]

|. DEFENDANT JAMES BECK'S AND AMY BECK'S MOTION TO DISMISS

On June 24, 2013, defendants James Beck and Amy Beck (collectiveBeities)
moved to dismiss the plaintiff€omplaint on the ground that the Court lacks personal
jurisdiction over thent. Mem. of P. & A. In Support of Def. James Beck & Amy Beck’s Mot. to
Dismiss 11 1, 2 [ECF No. 8]. Citing the District of Columbiang-arm statute, which is

codified at D.C. Code 88 13-422 and 13-423, the Becks contend that the plaintiffs failed to

! Although theBecks motion to dismiss does not expressly say so, the Court infers that
dismissal is sought pursuant to Rule 12(b)(2) of the Federal Rules of Civil Proogdiate
permits adefendanto assert lack of pepnal jurisdiction as a defense.
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demonstrate that the Becks have minimal contacts with the District of Columbia stitiicie
establish personal jurisdiction. Mem. of P. & A. In Support of Def. James Beck &B&ak/s
Mot. to Dismiss {-2. The plaintiffs counter by asserting that diversity of citizenship exists
between the parties afiidlhe District of Columbia or any other state coulddény a Plaintiff
who demonstrates diversity between two citizens of different states the opjyddurave their
case redress [sic] by a Federal curBls! Oppn Br. 6-7.

A. Factual Allegations

Both parties submitted opposing statements of faeeMem. of P. & A. In Suppd of
Def. James Beck & Amy Bet& Mot. to Dismisd [ECF No. 8JandPIs. Material Facts In
Dispute 1 111 [ECF No. 10], even though the local rules of this court only require such a
submission when a motion for summary judgment is fded . CvR 7(h). While it generallyis
helpful to alert the Court about disputed facts, when a court is consideratica to dismiss
for lack of personal jurisdiction, and does not hold an evidentiary hearing, the pteetifonly
make a prima facie showing of penal jurisdictionandthe factswill be construed in théght
most favorabléo the plaintiff, although the court may considactual assertiongiade by the
defendant that remain uncontrovert&kee.g. In re Western States Wholesale NatGas
Antitrust Litig, 715 F.3d 716, 741 (9th Cir. 201pgtition for cert. filed82 U.S.L.W. 3107
(Aug. 26, 20130 (No. 12A1194, 13-279Qpnn v. Zakhargw67 F.3d 705, 711 (6th Cir. 2012)
Doe v. Natf Med. Svs, 974 F.2d 143, 145 (10th Cir. 1992).

According to the Complaint, Antonio Barros and Jeffery Styles (haaritiffs”) suffered
injuries when their vehicle was struck by a minivan that was being drivesmigsIBeckwho is

named as a defendaaibng with Amy Beck and Government Employees Insurance Company
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Inc. “GEICO’). Complaint 2. The @nplaintassertghat the collision occurred ihe
Commonwealth o¥irginia, that James Beck is a resident of Virgjraad that James Beck was
driving negligently and in violation of Virginia lawdd. at 11 2, 415-18. Although the

Complaint also names Amy Beck as a defenddnat 4, it fails to state any allegations agains

her. The Complaint does, howevstiatethat Amy Beck is married to James Beck and that she is

also a resident of Virgia. Id. With respect to GEICO, the Complaagpears to be alleging
that GEICO Ipeached an uninsured/underinsured motorist coverage provision contained in
plaintiff Antonio Barross automobileinsurance contracalbeit the Complaint lacks any
assertios of fact identifying the contract or how GEICO breachedttlitat 11 1922.

B. Legal Standards that Govern the CauEXercise of Personal Jurisdiction

“Jurisdiction to resolve cases on the merits requires both authority over thergait
claim insuit (subject-matter jurisdiction) and authority over the parties (persorsaligtion), so
that the cours decision will bind them. Ruhrgas AG v. Marathon Oil Cdb26 U.S. 574, 577
(1999). ‘Personal jurisdiction is a separate and distinct requiménfrem subjectimatter
jurisdiction,Halim v. Donovan951 F. Supp.2d 201, 204 (D.D.C. 2013), and it is the plaintiffs
burden to establispersonal jurisdictionFC Inv. Grp. LC v. IFX Mkts., Ltd529 F.3d 1087,
1091 (D.C. Cir. 2008) (“The plaintiffs ka the lurden of establishing the cowgthersonal
jurisdiction over [the defendants].”)t is the general rule that the plaintiff must make at least &
prima facie showing of the pertinent jurisdictional faotdess the trial court holds an evidentiar
hearing First Chicago Intl v. United ExchCo, 836 F.2d 1375, 1378 (D.C. Cir. 1988) (noting
that conclusory statements do not constitute the necessary prima facie slosgtadplish

personal jurisdiction)Edmond v. U.S. Postal Serv. Gen. Coura¢d F.2d 415, 424 (D.C. Cir.
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1991) (stating that plaintiffs “have the burden of proving personal jurisdiction, andtisin sa

that burden with @rima facieshowing . . . unless the trial court holds an evidentiary hearing”).

No such evidentiary hearirgas been held in this case.

“To establish personal jurisdiction over a non-resident, a court must engage ipartwo
inquiry: A court must first examine whether jurisdiction is applicable undestidités long-arm
statute and then determine wheth&énding of jurisdiction satisfies the constitutional
requirements of due proces$.GTE New Media Servs. Inc. v. BellSouth Cot99 F.3d 1343,
1347 (D.C. Cir. 2000). nlthis cas€;the courls personal jurisdiction over nonresident
defendants depends upon the law of the District of Columbia, the application of which is
subject to the constraints of constitutional due proceSeriman v. Ameritrade Holding Corp.
293 F.3d 506, 509 (D.C. Cir. 2002). Thular‘personal jurisdiction in the Distti€ourt for the
District of Columbia to be proper, [the defendants] must beredvey the District of
Columbia’s longarm statuté. I.T. Consultants, Inc. v. Republic of Pakist861 F.3d 1184,
1191 (D.C. Cir. 2003)The District of Columbia longrm datutestates in relevant part:

(@) A District of Columbia court may exercise personal jurisdiction over a

person, who acts directly or by an agent, as to a claim for relief arisimgffie

persons --

(1) transacting any business in the District of Columbia;
(2) contracting to supply services in the District of Columbia;

(3)  causing tortious injury in the District of Columbia by an act or
omission in the District of Columbia;

(4) causing tortious injury in the District of Columbia by an act or
omission outside the District of Columbia if he regularly does or
solicits business, engages in any other persistent course of conduct,
or derives substantial revenue from goods used or consumed, or
services renered, in the District of Columbia;

2 “IN]o federal longarm statute appli€s.Edmond 949 F.2cat424.
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5) having an interest in, using, or possessing real property in the
District of Columbia;

(6) contracting to insure or act as surety for or on any person, property,
or risk, contract, obligation, or agreement located, executed, or to
be performed within the District of Columbia at the time of
contracting, unless the parties otherwise provide in writing; or

(7 matrital or parent and child relationship in the District of
Columbid.]®

D.C. Code § 13-423(apccordWald Wide Minerals, Ltd. v. Republic of Kazakhsta@6 F.3d
1154, 1168 (D.CCir. 2002) Importantly, the District of Columbia lorgym statute goes on to
state that[w]hen jurisdiction over a person is based solely upon this section, only a claim fg
relief arising from acts enumerated in this section may be asserted agaifistchiat8 13-
423(b).

“Even when the literal terms of the leagn statute have been satisfied, a plaintiff must
still show that the exercise of personal jurisdiction is within the pernmesisdainds of the Due
Process Clausdn other words, a plaintiff must shominimum conécts between the
defendant ad the forum establishing that ‘the maintenance of the suit does not offend traditi
notions of fair play and substantial justiteGTE New Media Servs. Ind99 F.3d at 1347
(quotingInternational Shoe Co. v. Washingt@26 U.S. 310, 316 (1945)“Under the
‘minimum contractsstandard, courts must insure that ‘the defendant’s conduct and connecti
with the forum State are such that he should reasonably anticipate being latmirbthere”

Id. (quotingWorld-Wide Volkswagen Corp. v. Woodsdd4 U.S. 286, 297 (1980)

3 The marital provision contains several subparagraphs describing conditionsithat |

jurisdiction under that provision, none of whiate relevant herso they are omitted from the
quotation. SeeD.C. Code § 13k23(a)(7)(AD) (identifying conditions that apply).
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C. Analysis

The plaintiffs response tehe Becks motion to dismisslemonstrates to the Cotiniat
they do not understarile distinction betweefederalsubject matter jurisdiction and personal
jurisdiction, both of which must be established before this Court may preside over itiseofreer
caseseeRuhrgas AG526 U.S. at 577For example,tte plaintiffs first confront the motion to
dismiss by arguing thatits legally insufficient because [the defendants] purport[] to use Fed
R. Civ. P. 12(b)(2) as a judicial tool to attempt to dismiss Plainaffson$ despite the diversity
of the parties.PIs! Oppn to Mot. to Dismiss 5. That is, however, the very purpose of Fed. R,
Civ. P. 12(bj2), which permits a party to move for dismissal based on the defense of lack of
personal jurisdictionSee Caribbean Broad. Sys., Ltd. v. Cable & Wireless P.1L48.F.3d
1080, 1090 (D.C. Cir. 1998) (citing Fed. R. Civ. P. 12(b)(2) and statingl#tkt df personal
jurisdiction is an affirmative defense and so must be raised by the defgnddre plaintiffs
next argue thakederal jurisdiction is derived exclusively from “Article Ill, Siect 2, of the
United States Constitutighid., but t is well establishethat“[t]he validity of an order of a

federal court depends upon that court’s having jurisdiction over both the subject méties a

parties” Insurance Corp. of Ireland, Ltd. v. Compagnie des Baaxde Guineet56 U.S. 694,
701 (1982) (emphasis added), and “[t]he requirement that a court have personal pmisdicti
flows not from Art. 1ll,but from the Due Process Clausig,’at 702. The plaintiffs further
“disagree” that they bear the burden to establish that the defendants have nontaetsovith
the District of Columbia and assert that, instead, they “need only show that eodipésity

exist[s] between the parties at the time of filing and that a case in contrexeesds
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$75,000.00.”PIs! Oppn to Mot. to Dismiss 6.The plaintiffs reassertion of party diversity and
the amount in controversy conflates subject matter jurisdiction with persoisdigtion

Even if the amount in controversy and diversif citizenship establisbubjectmatter
jurisdiction, the plaintiffs nevertheless bear the burdememonstrating that this Court may
exercisepersonal jurisdiction over the defendaneeFC Inv. Grp. LC 529 F.3d at 1091As
already explainedn a case like this onevhich involvessubjectmatter jurisdictiorbased on
diversity of citizenshipthe Court must look tDistrict of Columbia law to determine whether
personal jurisdiction over the Bech®my be exercisedSee Gorman293 F.3d at 509. é&ause
theBecK s are not resides of the District of Columbjahe Courts exercise of personal
jurisdiction over them is governed Hye District of Columbias long-arm statute.

In the Complaint, the plaintiffs concede that James Beck and Amy beck are both
residents of Virginia, the vehicle collision occurred in Virginia, the atlaggiries occurred in
Virginia, and the alleged negligence occurred in Virginia and involved violatiovisghia
law. Complaint 11 4, 6-14, 16-18, 22. The plaintifseated no facts indicating that any
provision of the District of Columbia longrm statute might applyThe only provision of the
long-arm statute that even comes close to applying is the fourth provision,pghichs the
exercise of personal jurisdiction when the defendant causes tortious injury infttinet Bysan
act or omission outside the Distritiut even this provision is qualifiéd require a
demonstratiorthatthe defendant regularly conducts besisin the District engages in othe
persistent courses of conduct in the Distiactgderives substantial revenue from goods or
servicedn the District. D.C. Code § 13-423(&). The Complaint is devoid, howevesf any

allegations suggesy thattheBecksregularlyconduct business the District of Columbiar

--8--




otherwise engage in condwtfficient to fall within thefourth provision of the longrm statute
Consequently, dcauseno provision of the longem statute applig® permit this Court to
exercise personal jurisdiction over the Bedke Court concludes that dismissal of the
Complaint against them is warranted

[I. THE PLAINTIFES * MOTION FOR LEAVE TO AMEND THE COMPLAINT

About four months after theddnplaint was filegdbut before the Court ruled one

Becks motion to dismissthe plaintiffs filed the pending Motion for Leave to File an Amend
Complaint [sic], purportedly torfame[] additional causes of actids&] for Negligent
Entrustment and Bad FaithPIs! Mot. for Leave to Amend 2. The plaintiffs argue thestve to
amend should be granted because the plaintifisi‘claims arsupported by Defendast’
behavior as alleged in the complaint, and Plaintiffs do not seek tangdatditional facts Id.
The deéndants oppose the motion on the grounds that, contrary to the plarapfissentation,
the proposed amendments “elaborate on and provide for Plaintiffs to pthiadred facts for

their claim$ and the defendants would suffer prejudice due to thenetihess of the motioat

this stage in the proceedingSEICOs Oppn to Mot. for Leave to Amend 2, 4. The defendant

further argue that leave to amend should be denied because the new allegations would not

survive a motion to dismiss and, therefore, are futideat 7.

A. Legal Standards that Apply to the Court’s Determination of Whethgrdnt Leavdo
Amend a Complaint

As applied to this case, the relevant provision of Rule 15 of the Federal Rules of Civ

Procedure mandates that party may amend its pleadionly with the opposing part/written

consent or the coud’leave. Fed. R. Civ. P. 1%)(2). “Rule 15(a) declares that leave to amen

shall be freelgiven when justice so requireahd“this mandate is to be heeded?oman v.
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Davis, 371 U.S. 178, 182 (196®8nternal quotation marks omittedjccordin re Interbank

Funding Corp. Sed.itig., 629 F.3d 213, 218 (D.C. Cir. 2010). A district court may, however,

exercise its discretion to deny a motion to amehdn, for example, there has been undue delay,

bad faith or dilatory motive on the movanpart, repeated failure to cure defirzees via prior
amendments, undue prejudice to the opposing party resulting from the amendment, thewhe
amended pleading would not survive a motion to disnftesnan 371 U.S. at 183nre
Interbank Funding Corp. Sec. Litjg529 F.3d at 218. To suvive a motion to dismiss, a
complaint must contain sufficient factuaatter, accepted as true, &hate a claim to relief that is
plausible on its fac®&. Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp.
v. Twombly 550 U.S. 544, 570 (2007)
B.  Analysis

Although the plaintiffs concede that their proposed Amended Complastriamed
additional causes of actions [sic] for Negligent Entrustment and Bad Halgh,Reply In
Support of Mot. to Amend 2 [ECF No. 13he plaintiffs nonetheless claim that tHelp not
seek to add any additional fatg]., and they urge the Court to view the proposed amendmer
to the @mplaint as'improvementsthat“add[] additional valid causes of actions [sic] that
Defendants havadequate times [sic] wefend in a nomrejudicial way, id. at 56. As an
initial matter, the plaintiffsclaim that the Amended Complaint does not add new facts is belie
by even the most cursory comparison of the original Complaint to the Amended Complaint.
Paragraphs 14-30, 36, 39, 41-43, 43-47 and 48-52 in the Amended Complaint cardgist|gf
newfactual allegations that aveholly absent from the original ComplaintTo summarize hie

plaintiffs added an allegation of gross negligence in Count I, Amend. Compl. { 36, added
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punitive damagedemand under Counts | and, id. at6, 8 (prayes for relief subparagraphs
(a)),inserted a purportedstatement of fattthat opaquely suggests the plaintiffs are attemptin
to convert the lawsuit into a class acti@h,at § 31, addedn entirely new caus# action for
breach of the covenant of good faith and fair dealing that seeks treble daichaagefsl] 4247,

and added an entirely new cause of action for negligent entrustment againsegkyg Bat 11
48-52. In light of the Court’s holding that it lacks personal jurisdiction theeBecls, leave to
amerl the Complaint to add a punitive damages demand against James Baltkgatns
against Amy Beck will be denied. Consequently, paragraphs 19-21 of the proposed Amenc
Complaint, as well as Couwnt andlV, will be stricken.

Turning to the remainder of the Amended Complaint, GEICO opposes leave to amer
two principle grounds, the first of which is that GEI@@ be prejudiced by the delayed
introduction of new allegations that substantially change the theory of the case athichovoul
require GEICO to marshal its defenses against accusations of fraud anawedhasiwere never
hinted at in the original ComplaifitGEICO's Oppn to Mot. to Amend 4-6.GEICO argues that
the new allegations “pfjtDefendant GEICO at a significant disadvantage as to their position
and defenses in the case, as there was no notice from the original pleadings the&sweeld
to defend themselves [sic], potentially even on a larger eletssa scale, from the allege
collusion and fraud.”ld. at 5 The record in this case reveals, however, that the litigation has
progressed so far that the delayed introduction of new causes of action, or the prejudice to

GEICQ, can be characterized as undué this stage, thre have been no pretrial proceedings

4 This argument is covered in PartsB\and Dof GEICOs opposition brief andre

addressed by the Court in a consolidated fashion because the essential eleinemrtgafrients
areintertwined, namely that GEICO will be prejudiced becahseAmended Complaint
belatedly addnew allegations thatlterthe theory of the case.
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other than those related to the motitmslismissand amend that are addressed herein. It also
appears thatlthough the parties have propounded discovery requestat least GEICO has
propounded discovery requests on the plaintiffsat 4 (stating that [w]hile it is arguably still
early on, discovery has been drafted and propounded upon Plaintiffs by Defendant GEICO’
thereotherwise is no indicatiom the recordhat discovery has progresssalfar thatfor
example, witness depositions would need to be redldesve to amend the Complaint was
granted This point also disposes of GEIGlaim that it willbe prejudiced becausige
amendments substantially change the theory of the case by requirin@ Gkidarshal its
defenses against allegations of fraud and collusianwere nevehninted atin the original
Complaint® I1d. at 5. Theproceedingsimply have not advanced to a point whire delay

and element of surprigee, either separately or in combinatisufficiently prejudicialto
GEICOto warrant denying leave to ameandd there has been no suggestion that the plaintiffs
request to amend is the product of bad faittilatory motive. SeeFoman 371 U.S. at 182
(noting factors thatight justify a cours decision not to heed Rule 15&)handat¢hatleave to

amendshould be freely giveri).

° In support, GEICO citedenith Radio Corp. v. Hazeltine Research,,|401 U.S. 321
(1971), for the proposon that* [w]here the amendment substantially changes the theory on
which the case has been proceeding and is proposed late enough so that the opponent wo
required to engage in significant new preparation the court may deem it prejudg@tdlCO s
Oppn to Mot. to Amend 5. GEICO omitted to identify a pinpoint citation pointing to the
location of that quotation idenith Radio Corp.likely because the quotation does not appear
anywhere in the decision. The correct citation for the quotatiastualéy 6 CHARLES ALAN
WRIGHT, ARTHURR. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND PROCEDURES 1487
(2d ed.1990). More importantlgenith Radio Corpinvolved a situation in which a defendant
moved to amends answer to the complaint to add a defense a yeartladtgral occurredand
after the court issued factualdings and conclusionsf law. 401 U.S. at 327In terms of
prejudice, he facts inZenith Radio Corpeasily distinguish it fromhe casetehand, which is

still in the early and preliminary stages of pretrial proceedings with ndisag discovery
havingyettranspired
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GEICOs other ground for opposing leave to amend is that amendment would be futil
becauséthe Amended Complaint makes bald assertions that Defendant GEICO is @peratin
fraudulent manner and its allegations are entirely speculative based ufmneset offered to
Plaintiffs for damage%. GEICO s Oppn to Mot. to Amendat 7. To succeed on the merits of
this theory, thoughGEICOneededo fully brief its argumenand, at a minimumgentify the
elements of the causd of action that GEICO contentise Amended Complairfails to
establishincluding citations to the paragraphs in the Amended Complaint that GEICO asser
are“bald asseions” and ‘entirely speculativé,id. As GEICOs argument standsit is so
conclusory that the Court cannot assess the merits of it and, moreover, the Courtdsneat i
to do the partiesivork for them In the absece of an adequafgesentation of the argumehte
Court will not embark on an evaluationwhetherthe challenged Amended Complaint would

surive a motion to dismiss or not. The Court therefore will grant, in lgante toamend but

6 GEICO s entire argument relating to futility is as follows:

Plaintiffs contend that their amendments would not be futile and
therefore they are entitled to their amended complaftistrict
court may deny a motion to amend a complaint as futile if the
proposed claim would not survive a motion to disnissettinga

v. United State677 F. 3d 471, 480 (D.C. Cir. 2012iting James
Madison Ltd. By Hecht v. Ludwi@§2 F. 2d 1085, 1099 (D.C. Cir.
1996)). In the instant case, the Amended Complaint makes bald
assertions that Defendant GEICO is operating in a fraudulent
manner and its allegations are entirely speculati@seth upon
settlements offered to Plaintiffs for damages. These allegations
would not survive a motion to dismiss as there is no basis for their
fraud claims and thus the plaintiffMotion for Leave to Amend

An Complaint (sic) should be denied.

GEICO sOppn to Mot. to Amend at 7.
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GEICO will have the opportunity to respond to the Amended Complaint, whether by answer
motion to dismiss, or otherwise, pursuant to the schedule set forth in the accompatgimg
CONCLUSION
For the reasons set forth in this Memorandum Opinion, the Court will grant Defendar
James Becls and Amy Becls Motion to Dismiss [ECF No. 8] and will grant in part but deny ir
partPlaintiffs Motion for Leave to File An Amend Complaint [sic] [ECF No. 11]. An

appropriate order will accompany this Memorandum Opinion.

March19, 2014 M 7 7@%

Thomas F. Hogén |
Senior United States District Judge
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