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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTONIO BARROS, et al.,
Plaintiffs,
V. Civil Action No. 13-00669TFH)

GOVERNMENT EMPLOYEES
INSURANCE COMPANY, INC.,

Defendant

MEMORANDUM OPINION

This is the second time the Court has been asked to determine the legal agthilgy
lawsuit. Antonio Barros and Jeffrey Styles (collectively “the plairi)iffdlege in their Amended
Complaintthat Government Employees Insurance Company, Inc. (“GEWE “the
defendant”j breached an insurance contract and implied covenant of good faith by failing to
adequately compensate the plaintiffs for injuries and damages they incurreehicla
collision? Pending before the Court ard [lefendant GEICO’$otion to Dismiss Plaintiffs’
Amended Complaint [ECF No. 19] and (2) a Motion for Order of Default [ECF No. 17] that was

filed by the plaintiffs Upon consideration of both motions, the oppositions and replies thereto,

! The original complaint identified the defendant as Government Employeeanosur

Company, Inc.Compl. 1 [ECF No. 1Jwhereas the Amende&Ziomplaint identifiegshe defendant
solely by the acronym GEIC@m. Compl. 1 [ECF No. 16].

2 Pursuant to a Memorandum Opinion issued by the Court on March 19, 2014, paragraphs
19-21 of the Amended Complaint have been strickerafirataims againstiefendants James
Beck and Amy Beck- i.e., Counts | and I\/- have been dismisseddem. Op. 9, 11, 14 (Mar.
19, 2014) [ECF No. 14].
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and the entire record of this caaed for the reasons set forth below, the Court will grant
Defendant GEICO’s Motion to Dismiss Plaintiffs’ Amended Complaimd deny the Motion for
Order of Default
BACKGROUND AND PROCEDURAL POSTURE

According to the allegations in the Amended Complais, lawsuit stemfrom a
vehiclecollision that occurred on or about December 10, 2@1Fairfax, Virginia Am. Compl.
11 6, 7. Antonio Barros reportedly was driving his vehicle westbotneth a vehicle driven by
James Beck, who was under the influence of alcohol, made an interferingnefhtucaused a
collision. Id. atf{ 6 7, 10 Although the Amended Complaint fails to so state, it can be inferr
from the allegations that the plaintifise asseing that Jeffrey Styles was a passangeBarros’
vehicle at the time of the accidehtd. at 18, 9. As a result of the collision, botaintiffs
claim to have suffered injuries amokt wagedor which theyseeka total of abou$4 millionin
compensatory, punitive and other damaddsat 118, 9, 23, 24, 25, 26.

Theplaintiffs contendthat GEClOinsured bottof the vehicleshat wereinvolved in the
collision but the insurance policy covegithe vehicle driven by Jamesdsé hada liability limit
in the amount of only $20,000d. at Y17, 26, 27, 28, 38. Antonio Barros’ insurance policy, or

the other handillegedlycontained a provision that provided protection from underinsured

3 Indeed, in their legal brief opposing the defendants’ motion to dismiss, the fdaintif

argue that “[p]laintiff Styles . . . was clearly identified on the police regmthe passenger in
[p]laintiff Barros’ vehicle .. ..” Pls.” Opp’n to Def. GEICO’s Mot. to Dismiss Am. Compl. 2.
GEICO, however, correctly points out that “there are no facts assertedGonmaaint that
actually place [Jeffrey Styles] in a vehicle at the time of the acciderdf”sDMem. of P. & A.

6.
4 James Beck’s wife, Amy Beckppears to btheinsured of the insurangmlicy that
covered the vehicle James Beck was driving. Am. Compl. 11 27, 28, 52. For convenience,
however, the Court will refer to this policy asatdes Beck’s policy.”

--3--

ed

1




motorists in the amount of up to $100,000. at{127, 28. TheAmended Complaint states,

however thatthe underinsured-motorist provision in Antonio Barros’ insurance policy “does not

take effect until GEICO agrees that damages excémues Beck’s policy limitld. at 128.
While the Amended Complaint is not entirely clear, it appears to dhegebecause the

plaintiffs suffereddamagesotaling more thai$20,000-- which would exceedames Beck’s

policy limit -- GEICO isnow obligated t@aompensate thepursuant to the underinsured-

motorist provision in Antonio Barros’ insurance policy, ane failure to do so is a breachu.

at 1124, 25, 39, 40, 41, 43. GEICO counters by asserting that the underinsot@st

provisionin Antonio Barros’ insurance policys not triggered” until the plaintiffs firsbbtain a

judgmentor settlementhatexhauss theliability limits that apply toJames Beck’s insurance

policy. Def. GEICO’s Mem. of Grounds & A. In Support of Mot. to Dismiss PIs.” Am. Compl.

[ECF No. 191] (hereinafter cited as “Def.’s Mem. of P. & A.”According to GEICO, this is a
condition precedent that cannot be satisfied because Beuksand Amy Beck were dismissed
from this lawsuitfor lack of personal jurisdictionld. at 5. GEICO further argues that the
plaintiffs’ Amended Complaint fails to state claims for reliéd. a 6-8. GEICOtherefore
requess that the Courdismiss the plaintiffs’ Amended Complaind. at 8.

Because GEICO’s motion to dismiss the Amended Complaint was filed late, the glair
moved for an “order odlefault” Mot. for Order of Default 11 8, ECF No. 17]. The laintiffs
characterize GEICO'&rdinessaswillful and arguehat they areprejudiced by theelay Reply
to Def.’s Opp’nto PIs’ Mot. for Order of Default 24 [ECF No. 20]. Although GEICOadmits
filing late, GEICO opposes the entry default lecause no cause of action has been properly

pleaded by the plaintiffs and the delay did not prejudice the plaintiffs giverhibatgse is in the
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early stagesf litigation. Def. GEICO’sOpp’n to Pls.” Motfor Order of Default & [ECF No.
18].

DEFENDANT GEICO’S MOTION TO
DISMISS PLAINTIFFS’ AMENDED COMPLAINT

Standard of Review

Turning first to GEICO’s motion to dismiss the Amended Complaint, Rule 8 of the
Federal Rules of Civil Procedure mandates that a pleading “must contain . .t.anghaain
statement of the claim showing that the pleader is entitled to relief . . d."RE€iv. P. 8(a)(2).
“Under the Supreme Court’s rearticulatiof pleading requirements Ashcroft v. Iqgbgl556
U.S. 662, 129 S.Ct. 1937, 173 L.Ed.2d 868 (2009),BaibAtlantic Corp. v. TwombJyp50 U.S.
544,127 S.Ct. 1955, 167 L.Ed.2d 929 (2007), ‘[t]o survive a motion to dismiss, a complaint
must contain sticient factual matter, accepted as true, to state a claim to relief that is plausi
on its face.” Rollins v. Wackenhut Servs., INn€03 F.3d 122, 129 (D.C. Cir. 2012) (quoting
Igbal, 556 U.S. at 678).

Consistent with tbseprinciples, the Court enhgys a tweprong approach to
consideration of whether a complaint’s dismissalasranted Igbal, 556 U.S. at 679First, “a
court considering a motion to dismiss can choose to begin by identifying pleadindgetaase
they are no more than conclusions, are not entitled to the assumption of kutAs$ the
Supreme Court has explained, “the tenet that a court must accept as true all efjtimal
contained in a complaint is inapplicable to legal conclusiotgal, 556 U.Sat 678. Thus,
“[tlhreadbare recitals of the elements of a cause of action, supported by mereagnclus

statements, do not sufficeld.
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Second, afteidentifying any weHpleaded factual allegations, “a court should assume
their veracity and then determine whethexyt plausibly give rise to an entitlement to reliefd
at 679. Allegations are plausible “when the plaintiff pleads factual content that all@axtirt
to draw the reasonable inference that the defendant is liable for the miscondect. alle. at
678. The Court’s evaluation of the complaint to determine whether it states a plalasmléor
relief is “a contexispecific task that requires the reviewing court to draw on its judicial
experience and common senséd’ at 679.

I. Analysis

A. Cause ofAction for Breach of Contract

Count Il of the Amended Complaiatlvance a claim against GEICO for breach of
contract Am. Compl. 11 37-47To statea claim for breach of contra¢he plaintiffs must
allegea contractuatiuty that GEICOfailed toperform among other required elemeftSee
e.g, Ihebereme v. Catal One, N.A, 730 F. Supp.2d 40, 47 (D.D.C. 2010) (“In the case of a
claim for breach of contract, the complaint must allege four necessary edamerder to effect
fair notice: ‘(1) a valiccontract between the parties; (2) an obligation or duty arising out of th
contract; (3) a breach of that duty; and (4) damages caused by BrégebtingTsintolas

Realty Co. v. Mende284 A.2d 181, 187 (D.C. 2009).ogan v. LaSalle Bank Na#ssn, 80

> The Court notes that neither party identified the law that they believe applies to th

interpretation of Antonio Barros’s insurance policy. Because both partesiistrict of
Columbia federal and local cases in their legal britfe Courtleems the parties sassumehat
District of Columbia law applies to the interpretation of any contract GEICOeehitaio with
Antonio Barros; accordingly, the Court “will proceed on the same assumniptidedjack Prods.,
Inc. v. Motion Picture Ass’n of America, In62 F.3d 373, 375 (D.C. Cir. 1995) (adopting the
assumption of the parties and the district court about what law applied to a contract)
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A.3d 1014, 1023 (D.C. 2013). “Obviously, one cannot breach a contract without breaching a
particular obligation created under the contract . .Inébereme730 F. Supp.2d at 47.

In this case, the Amended Complaint is devoid of any facts indicating ¢batract
between GEICO and Antonio Barrsess forth a duty that GEICO has failed to perform. The

only allegationscontained in the Amended Complaint thatr@levant taheelements of a

—+

breachof-contract claim consist of the followingiost of which constitute legal conclusions tha
are not eritled to an assumption of truth:

e “Defendant Geicbentered into a contractual relationship with Plaintiff Antonio
Barros through the enactment of an automobile policy which iserefed by An
active policy [sic]: Am. Compl. § 15.

e “Plaintiff Antonio Baros detrimentally relied on Defendant Geico gmvide
uninsured/underinsured coverage if and when it was appropriate and in
accordance with the contract/policyid. at{ 16.

e “Plaintiff Antonio Barros also carried uninsured/underinsured coverage with
Defendant Geico.ld. at{ 17.

e ‘“Defendant GEICO insures . . . Plaintiff Antonio Barfosd. at 27

e “Plaintiff Antonio Barros’ policy limit is $100,000 but does not taéect until
GEICO agreeshat damages exceed the policy limit of Defendants James Beck
and Amy Beck’s policy so if GEICO forces a settlement below DefendantssJam
Beck and Amy Beck’s policy limit, then Plaintiff Antonio Barros’ policy neve
has to pay on the claim.Id. at 128.

e “That the Plaintiff, Antonio Barros has a contractual relationship with GEIZO b
virtue of being insured with GEICO and has Uninsured/Underinsured coverage
limits of $100,000.00, and Plaintiff Antonio Barros has been insured with GEICO
since 1995 and hasid substantial premiums to GEICO over that last 18 years

6 “Although in reviewing the dismissal of a complaint the cowrif enust, takes ‘all the

factual allegations in the complaint as true,” the court is ‘not bound to acceye asl¢&gal

conclusion couched as a factual allegatioMMbduntain States Legal Found. v. BuS66 F.3d

1132, 1137 (D.C. Cir. 2002) (quotifgpasan v. Allain478 U.S. 265, 286 (1986)).

! Throughout the Amended Complaint the defendant is referred to as both “Geico” and

“GEICO.” CompareAm. Compl. 16withid. at T 27.
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with the expectation that should he ever be in an accident and the driver at fault

not have sufficient insurance coverage to pay for Plaintiff Antonio Barros’

damages, that GEICO would provide afesy net under the policy that Plaintiff

Antonio Barros bought from GEICO as that was always the sales pitch GEICO

used with Plaintiff Antonio Barros and uses with its policy holders gengrdtly

atf 39.

o “Defendant GEICO made an absurdly low settlement offer that vit@cton of

the verifiable costs of each Plaintiff in an effort to prevent the Defendant Amy

Beck and James Beck’s policy limits from being exceeded so that GEICO would

not haveto pay out a claim under Plaintiff Antonio Barros’ policy which has a

limit of $100,000,and in an effort to coerce Plaintiffs to recover from a

substantial loss of wages and numerous doctors’ bilts.at § 42.

e “GEICO has failed to promptly cover doctors’ bills and other costs, claims,

liabilities, and/or darages covered by Plaintiff Antonio Barros’ insurance policy

in breach of its contract. . .” Id. at{ 43.
Noticeably absent from these allegations is anyitettifying a duty set forth in Antonio
Barros’s contracthatGEICOis required and failed, tgperform At besttheallegationssuggest
that GEICOs claims adjusters amengaged in an internal conspirdoyofferwhatthe plaintiffs
subjectively characterize as an “absurdly low” settlement offer under James iBsakance
policy. Id. at 26, 28, 29, 30.There are nallegations however, from which the Court could
infer that a low settlement off@resentedinder James Beck’s insuranmaicy constitutes a
breach ofa dutythat isset forthin a contract withAntonio Barros.There alsas no allegation
from which the Court could infer that the plaintiffs cannot simply reject such aeraofd file
suit against James Beck, Amy Beck and/or GEICO in the proper jurisdictrecover whatever

damages they believe they are legally entitiader James Beck’s poliéyRegardless, the

compensation that the plaintiffs are due under James Beck’s policy is not the stthject

8 The Amended Complaint states that both plaintiffs are practatiogneys who “are

members of both Federal Bars and local Bars and have been practicing lawiastinagton,
DC area for approximately 20 yedrdm. Compl. § 22, so they should be well equipped to
exercise whatever legal rights they feel are availabteam.
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lawsuit, which alleges a breach of Antonio Barros’s contract. iigdh challenge to infer much
of anything about Antonio Barrisscontractbecausgwith the exception aiherereferences to
the existence adn underinsured-motorist provision in the amount of $100 @& mended
Compilaint failsto allegeasinglefact orcontractprovision hat sets fortliGEICOs dutyto
perform in which case dismissal is warranted.

Dismissalalsois inescapable in light of the Amended Complaiallegationthat
Antonio Barros’s insurance policy “does not take effect until GEIG@es that damages excee
the policy limit of Defendants James Beck and Amy Beck’s policy” and, fuifiteere is a
settlement that falls below the liability limit of James Bagholicy,then GEICO “never has to
pay on the claim” under Antonio Barros’s contrald. at{ 28. In other words, the plaintiffs
conceddahat GEICOhas no duty to pay a claim under Antonio Barros’s contract until the
liability limit that applies to James Beck’s insurance policy is exhausted. Thissisteon with
GEICO'’s contention, which was never refuted by the plaintiffs, that the undednsioterist

provision in Antonio Barros’s contract statés:

9 GEICO filed a document titled “Automobile Policy Amendment: Underinsured httor

Coverage” as an exhibit to its legal brief opposing the plaintiffs’ motion d&fault judgment
and claims that this document is the “policy from which thenpfés seek to recover . . ..” Def.
GEICO’s Opp’n to Pls.” Mot. for Order of Default 4 [ECF No. 1i8];at Ex. 1. The plaintiffs
disputed neither the accuracy nor the authenticity of the document, so the Codeewillt to
be evidence of the underinsunebtorist policyreferencedy Antonio Barros in the Amended
Comgaint. Moreover, because the underinsured-motorist policy is referred to in the Amend
Complaint and is central to the claims contained therein, the Court’s evaluatienpaficy
does not implicate Rule 12(b)(6)'s mandate that consideration of documents outside the
pleadings requires the Court to convert a motion to dismiss to one for summary jud§egent.
Venture AssocCorp. v. Zenith Data Sys. Cor®87 F.2d 429, 431 (7th Cir. 1993) (stating that
“[d] ocuments that a defendant attaches to a motion to dismiss are considered part of the
pleadings if they are referred to in the plaintffomplaint and are central to her clginaccord
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We will also pay damages the insured is legally entitled to recoveodaity
injury caused by accident and arising out of the ownersigmtenance or use of
an underinsured motor vehicle. However, we witt pay until the total of all
bodily injury liability insurance availabléhas been exhausted by payment of
judgments or settlements

Def. GEICO’s Reply to Pls.” Opp’n to Mot. to Dismiss PIs.” Am. Compl. 2-3 [ECF No.[22f;
GEICO’s Opp’n to Pls.” Mot. foOrder of DefaulEx. 1[ECF No. 18-1]. Consequently, GEICO
has nocontractuatuty to pay damagese either plaintiffin accordance with the terms of
Antonio Barros’s underinsuremtotorist policy until “all bodily injury liability insurance
available haveen exhausted by pagmt of judgments or settlemehtsnder James Beck’s
policy. Def. GEICO’s Opp’n to PIs.” Mot. for Order of Defaktk. 1 [ECF No. 18-1].

In theirlegalbriefs, he partieslisputewhether a Maryland casErie Insurance
Exchangev. Heffernanll, 925 A.2d 636 (Md. 2007j§lefeats GEICO’s argument that the
plaintiffs must obtain a judgment settlement that exhausts James Beck’s pbkdgre
recovering underinsureatotorist benefits from\ntonio Barros’s contractDef.’s Mem. ofP. &
A. 4-5; PIs.” Opp’n to Def. GEICO’s Mot. to Dismiss Am. Compl. 66GEICO first identified
the case as contradictaxyits argumenthat, “[a]lthough there appears to be no law in the
District of Columbia on point, decisions from neighboring jurisdictions provide that a¢hsur
must first obtain a judgment against the tortfeasor before he or she camnr tewbemnsured
motorist benefits from the insurérDef.’s Mem. of P. & A. 4. The plaintiffthenseized orthis
caseas authoritativé[b] ecause there is no DC law on point” so “this Court will look to

Maryland law.” Pls.” Opp’n to Def. GEICO’s Mot. to Dismiss Am. Compl. 6-7.

Dick v. Holder _ F. Supp.3d ___ (D.D.C. Sept. 10, 20B&xtram v. WFI Stadium, Inc41
A.3d 1239, 1242 n.3 (D.C. 2012).

—-10-




Theparties are incorrect that there is no District of Columbia law on point. It is well
established that, under $ict of Columbia lawthe expresserms ofa contract control and will
be enforceds writtenunlessthere is arambiguity,the terms violate a statute or public polioy
there is fraud, duress, or mutual mistaksenalls v. State Farm MuAuto. Ins. Co., 678 A.2d 32,
35 (D.C. 1996)dxplaining that “[when . . . contracts are clear and unambiguous, they will be
enforced by the courts agitten, so long as they do not late a statute or public polity
(internal quotation marks omittggAbdelrhmarv. Ackerman76 A.3d 883, 888 (D.C. 2013)
(“This jurisdiction has long employed an objective ta#wontractsmeaning that the written
language embodying the terms of an agreement will govern the rights laihtidsaof the parties
[regardless] of thentent of the parties at the time they entered into the contract, unless the
written language is not susceptible of a clear and definite undertakingess tinére is fraud,
duress, or mutual mistake” (internal quotation marks and citations omittseither party
claims that the terms ¢ifie underinsured-motorist provision in Antonio Barros’s conteaet
ambiguous, violate an applicable statute or public policy, or otherwise involve fraads aur
mutual mistake

Furthermorethere is no need for this Court to lookMaryland lawfor guidance
because applicabl@istrict of Columbigprecederg, nhamelyConteh v. Allstate Insurance
Company 782 A.2d 748 (D.C. 2001), amdacci v. Allstate Insurance Compardi7 A.2d 634
(D.C. 2007), stand for the proposition that District of Columbia cauift®nforceinsurance
policy termsthat require an insured to obtain a judgment against a tortfieefoe recovering
against an insurefThe plaintiffs in bothContehandMacciwereinjured inaccidents inviving

uninsured motorists and ultimately sued their insurers for breach of contréatifigrto pay
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damages in accordance with uninsured-motorist protections provided in the plantiffs
automobilemnsurance policiesConteh 782 A.2d at 749Macci, 917 A.2d at 635The
automobile-insurance policies at issue in BBdmtehandMacci expressly incorporated a
Virginia statute that Virgini@ourts had interpreted to mean that an insured was required to
obtain a judgment against a tortfeasor before seeking to obtain the benefitssafeamotorist
protection provided by the policieSonteh 782 A.2d at 75IMacci, 917 A.2d at 6361n both
casestheD.C. Court of Appeals enforced the insurance policies according to their express
terms, ncluding the incorporatedirginia statuterequiring the insureds to obtain judgments
against tortfeasors as a condition precedetitdaecovey of contract damages from the
insurers. Conteh 782 A.2d at 751Macci, 917 A.2d at 636. Thus, fDonteh theD.C. Court of
Appeals concluded that “there is no legal right, under [the Virginia statnitefhe [insurance]
policy which incorporates,ito recover uninsured motorist benefits from the carrier until the
liability of the uninsured motorist has been judicially established.” 782 A.2d at 751-52
(emphasis added)Likewise, inMacci, the D.C. Court of Appeals noted that “[w]ithout a
judgment determining [the tortfeasors’] legal liability, [the plaintiff] had noflfaetf a condition
precedent to rexveryunder the express terms of the insurance pbloyg, “[a]s a result, she
was not in a position to bring a claim against [the insurer].” 917 A.2d deé36hasis added)
The Court presumes that the parties overlooked these two cases becau€e GwuR
of Appeals’ discussions about timerpretation of the Virginia statuteuld, upora glance,
leave the impressiatiat the decisions rested on Virginia law. In actuality, though, a careful
reading of bottContehandMaccileaves no room for doubt that the D.C. Court of Appeals

enforced the contracts based on their express tasns the law in the District of Columbgee
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Abdelrhman 76 A.3d at 888. tiwas happenstance that the terms inclygtedisions
incorporating the Virginia statute, thereby necessitatidig@ussion about the statiste
interpretation As applied to the instant case, b@ntehandMacci compel this Court to
enforce Antonio Barros’s contract in accordance wiglexpess terms, which includbe
condition precedent requiring the plaintiffs to exhaust the liability limits of J&®els's
insurance policy via the payment of “judgments or settlements” before@GE#S any
obligation to compensate them pursuant to the imsle@edmotoristprovision.

To summarizethere is no dispute that the express terms of the underinsitedst
provision contained in Antonio Barr@astontract clearlgtatethat GEICO “will not pay”
damages for bodily injury arising out of the use of an underinsured motor vehicletarbtal
of all bodily injury liability insurance availableas been exhausted by payment of judgments ¢
settlements Def. GEICO’s Reply to PIs.” Opp’n to Mot. to Dismiss Pls.” Am. Compl. Dé&f.
GEICO’s Opp’nto Pls.’Mot. for Order of DefaulEx. 1 Because thre has been no allegation
that theunderinsured-motorist provisiagambiguousyiolates a statute or policgr otherwise
involves fraud, duress or mutual mistattes provisionwill be enforcedas witten. Smalls 678
A.2d at 35. As aresult, GEICO has no duty to pay damages pursuant to the provisibe until
plaintiffs have first exhaustesl bodily injury liability availableunder James Beck’s insurance
policy. Given that the Amended Complaint contains no allegation indicating thathiweséion
of liability under James Beck’s policy has occurred, no breach of contractdraproperly

statedagainst GEICQso Count Il will be dismissetf

10 In their brief opposing dismissal, the plaintiffs seek to recast their chastion

as a breacbf contractby anticipatory repudiation. Pls.” Opp’n to Def. Gek®lot. to Dismiss

Am. Compl. 8 (asserting that the plaintiffs have a “right to allege anticipateaght). There is

no allegation in the Amended Complaint, though, thdicatesGEICO unequivocally and
-13-
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B. Cause of Action foBad Faith

“Under District ofColumbia law, every contract contains within it an implied covenant) of
both parties to act in good faith and damages may be recovered for its breach aa pantaict
action.” Choharis v. State Farm Fire and Cas. Ca61 A.2d 1080, 1087 (D.C. 2008JA] a
party to a contract may be liable for a breach of the duty of goodafadtiair dealing if the
partyevades the spirit of the contract, willfully renders imperfect performanaeteoferes with
performance by the other partyMurray v. Well§=Fargo Home Mortg.953 A.2d 308, 321 (D.C.
2008). At this juncture, GEICQO'’s duty to pay pursuant to the underinsured-motorist provisian in
Antonio Barros’s insurance policy has not materialized because the plaintésibiacomplied
with the terms of the contract by first exhausting the liability limits of James Beskigance
policy. GEICO cannot be deemed to be acting in bad faith by refusipay the plaintiffs when
GEICOhas been divested of that obligation by the plaintiffs’ own failure to performdicgdo
the contract’s termsThere being no allegations in the Amended Complaint from which the
Court can infer that GEICO is evading the spirit of the contract, willfulldeeng imperfect
performance, or interfering witherformance by the plaintiffs, dismissal of the cause of action

for bad faith, which is Count 111, will be granted.

positively communicated its intention not to penficAntonio Barros’s contractOrder of
AHEPA v. Travel Consultants, In@67 A.2d 119, 125 (D.C. 1976) (“For a repudiation of a
contract by one party to be sufficient to give the other party the right to roovmeach, the
repudiating party must have communicated, by word or conduct, unequivocally and posg#ive
intention not to perform.”). The Amended Complaint contamsillegations that GEICO
intends not to comply with Antonio Barros’s underinsuneakorist provision once the liability
limit of JamedBeck’s automobile insurance polibpsbeen exhausted. Put another vihag,
plaintiffs have not alleged that GEICO will not perform when its contractual obingatice
actuallydue.

yi
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THE PLAINTIFFS’ MOTION FOR ORDER OF DEFAULT

The paintiffs movedthe Courtenteran “order ofdefault pursuant to Rule §%) of the
Feckeral Rule of Civil Procedurgwhich providesthat“[w] hen a party against whom a judgment
for affirmative relief is sought has failed to plead or otherwise defamdithat failure is shown
by affidavit or otherwisethe clerk must enter the parsyefault” Because the plaintiffs
requested entry of an “order of default” versus a “default judgmktatt’ for Order of Defaulat
1 9, andhere has beemo entry ofdefault by the Clerk of the Court upon whichdefault
judgment” could be premised glCourt assumes that the plaintiffs seeking to have th€ourt
order the Clerlof the Courto enteradefault. The plaintiffs argue thahe entry ofdefault is
warrantedon the ground thaBEICO failed tatimely respond to the Amended Complaitd. at
19.

In this jurisdiction, “strong policies favor resolution oflites on their merits Jackson
v. Beech636 F.2d 831, 836 (D.C. Cir. 1980). Consistent with this principle, the Federal Rules
of Civil Procedure provide thatdefault may be set aside*fjood causehas been shown for the
failure to plead or defendSeeFed. R. Civ. P. 55(c). Stated conversely, entry of default may not
beappropriate when good cause for the failure has been shown. Accordingly, the Cawt wil|
order the Clerk of the Court to enter defaulGIEICO has demonstrated good cause for failing to
respond to the plaintiffs’ Amended Complaint. To determine whether gasé exists to
refuse entry oflefault, the Court must exercise its sound discretion and consider (1) whether

default was willful, (2whetherthe Court’srefusal toorder the entry of default would prejudice
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the plaintiff,** and (3) whethethe defensés “meritorious’ Keegel v. Key West & Caribbean
Trading Co., Inc.627 F.2d 372, 373 (D.C. Cir. 1980).

GEICO concedes that a response to the Amended Complaint was filed latgdstitat
the delay was aaversight, the product of travel, and not willful. Def. GEICO’s Opp’n to Pls.’
Mot. for Order of Default 3. AGEICO points out, the facts that it “filed a timely Answer to the
original Complaint, issued discovery requests, and participated in a conferkkmaehdhe pro
se plaintiffs within days after the Court issued its March 19, 2014 Cadeevidence that
GEICO has been “actively engaged in this case since its commencement and digdofelby
to defend against the plaintiffs’ allegationdd. GEICOalso filed a motion to dismiss the
Amended Complaint within days of receiving notice of the plaintiffstion for Order of
Default.

Assessing the applicable factotse tCourt need not determine whether GEICO’s failure
to timely respond to the Amended Complaint was willful because the other twosfagigh so
heavilyin favor of declining to order the entry of default that the Court would deny the
plaintiffs’ motion even if willfulness was shown. The Court finds, as laid out in tHgsaaf
GEICO'’s motion to dismiss, that GEICO has more than demonstrated a meritgfense and
there is no prejude to the plaintiffs because this litigation is in such an early stage of
proceedings.Because good caubas been shown to refuse the entry of default, the Court wil

deny the plaintiffs’ Motion for Order of Default.

11 This factor is usually phrased in terms sétting asidean entered defauliSeee.g,

Mohamad v. Rajoul634 F.3d 604, 606 (D.C. Cir. 2011) (stating that “[i]n exercising its
discretion, the district court is supposed to consider whether . . . a set-aside wouldgrejudi
plaintiff” (internal quotation marks omitted)). Because no default has yet besne@, the Court
will simply evaluatewvhether the refusal to enter default would prejudice the plaintiffs.
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CONCLUSION
For all the foregoing resons, the Counill grant Defendant GEICO’s Motion to Dismiss
Plaintiffs’ Amended Complaint [ECF No. 19] and deny the plaintiffs’ Motion fateDof

Default [ECF No. 17]. An appropriate order will accompany this opinion.

February 2, 2015 ac%uzﬁ 7 7 &en

Thomas F. Hoéan
Senior United States District Judge
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