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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BRUSTEIN & MANASEVIT, PLLC,
Plaintiff,
V. Civil Action No. 13cv-0714 (KBJ)

UNITED STATESDEPARTMENT OF
EDUCATION,

Defendant.

N N N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Brustein & ManasevitPLLC (“Brustein” or “Plaintiff’) filed a
complaintagainst the United States Department of EducatiorOEDor “Defendant”)
underthe Freedom of Information Act‘FOIA”), 5 U.S.C.8552(2014) onMay 15,
2013,. (SeeComplaint (“Compl.”), ECF No. 1} The complaintseeksinjunctive and
declaratory reliefn the form ofa courtordercompeling DOE to release recordthat
pertainto acomputer program-known as the State and LocaEducational Agencies
Risk Model” (“Risk Model”)—that DOE uses to identify state and loca¢ducation
agencies that are at risk of misusing federal fun@d. § 7.) DOE initially withheld all
responsive recorgdfhowever,after the complaint was filed)OE releasedn their
entirety thedocuments that the agenbgpd found in response to PlaintifflROIA

request (Def.’s Statement of Material Facts as to Which There is no Genuine RBisput

! Plaintiff Brustein & Manasevit, PLLC, is w firm located in Washingto®.C. that primarily
practices federal education law, and that works with various statéogal education agencies and
other institutions on federal education programs and federakt gnanagement. (Compl. § 5.)
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(“Def.’s Facts”), ECF No. &t 34, 1 2. DOE thenfiled amotion to dismiss the

complaint, or in tle alternative, motion for summary judgmesthe pleading thais
before this Court today.Sgee(Def.’s Mem. in Supp. of Mot. to Dismiss or, in the
Alternative, Mot. for Summ. J. (“Def.’"Mem.”), ECF No. 8, at 613.)

In its motion,DOE argues thathe complaintmust be dismissegursuant to
Federal Rule of Civil Procedure 12(b)(@» the grounds that the agency’s production of
documents has mooted this mattéld. at 9-11.) Alternatively, DOE maintainsthat
summary judgment should nteredin its favor because there is no genuine issue of
material fact regarding the reasonableness and adequacy of its searespfmmnsive
records (Id. at 11-13.) In opposition to DOE’s motiorRlaintiff maintains that the
search was inadequate and theecssnot mootpecausdhe documentshat DOE
providedsuggesthatadditional(unreleasefirecords responsive thhe FOIArequest
exist (Pl.’s Mem. inOpp’nto Mot. to Dismiss (“Pl.’"SOpp’n”’), ECF No. 91, at 36.)
Upon consideration of theotionand associated submissions from the parties, the
entire record, and the applicable law, and for the reasgpkinedbelow, the Court
rejects Defendant’s argument that the complaint must be dismissed asbmicagrees
thatDefendants entitled to summaryydgmentbecausdhe agency’searchfor records
was reasonable and adequate. AccordinBgfendant’s motions GRANTED, and
summary judgment will be entered in its favor with respect to the ndeoaly count of

the complaint. A separate order consistent with this opinion violllow.

2Page numbers throughout this opinidafer to the page numbers generated by the Court’s electronic
filing system.



. BACKGROUND

In November of 2012DOE’s Office of the Inspector General (“OlGteleased a
semtannualreport to Congress, in orders updatdawmakerson “theactivities and
accomplishments of [the OLzZ (Compl. Ex. 1(OIG Semiannual Report@IG
Report), ECF No. 12, at 2.} In this report, the OlGaffirmed its “commitment to
promoting accountability, efficiency, and effectiveness in our ovatsafi[DOE’s]
programs and operatiopf’ (id. at 2), anddescribed the Risk Model ase ofthe “data
analytic tools"that theOIG had developed to promothis goal {d. at 18)* According
to the reportOIG staffmembersuse theRisk Modelto “better identify whichSEAs
[state education agencies] abhBAs [local educationahgencies] are dtigher risk” of
misusing federakducationgrants and other sourcesfeideral educatiofunding. (Id.)

On December 7, 201 Plaintiff submitteda FOIA requesto DOE. (SeeCompl.
Ex. 2, ECF No. 13, at 1) The request specifically refemced theD1G Report’s
statement regardingse of the Risk Model, and stated:dm requesting a complete
copy of this State and Local Educational Agencies Risklel[,]” or “[i] f a copy of the
model is not available, | request a complete description of the Statecaadl L
Educational Agencies Risk Mode&l(ld.) DOE confirmed receipt of Plaintiff's FOIA

request on December 11, 201@€ompl. 19.)

® TheInspector General Act of 197&quires each Inspector General to “prepare semiannual reports
summarizing the activities of the Office during the immediately praogdixmonth periods ending
March 31 and September 305 U.S.C.App. 3 § 5.

* The Risk Model tonsists ofcomputer programs that interface with various database systeg¢l. (
of Edward Slevin (“Slevin Decl.”), ECF No. 10, 1 4.) Using inputsfrom various sourceghe
program computes a ranking kfcal education agencidsased upon their risk of misusing federal
funds, andhen makes that information availablette state education agepc¢hat oversee the local
agency. (State and Local Education Agencies Risk Model Project Proposal, NeCB-4, at 810.) In
essencethe Risk Model is‘an online robust risk model systentfiat permits evaluation ofarious
local education agenciesithin a particularjurisdiction. (Id. at 8)
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After receiving theFOIA request DOE searcledits databases faresponsive
documents (Def.’s Facts § 2. As a result othis search DOE was able to identify
three documentdotaling 16pagesthat inDOFE's view “provide[d] a complete
descriptiori of the Risk Model. (I1d.)®> DOE refused to produce tsedocuments,
however,citing FOIA Exemptionss and {E), see5 U.S.C. 88 552(l(p), (bX7)(E), as
the bases for its decision.(Compl. 10; see alsacCompl.Ex. 4, ECF No. 15.) Plaintiff
filed a timelyadministrativeappealof DOE’s decisionto withhold the documents
(Compl. Ex. 5, ECF No-b), which was deniedn February 13, 2018Compl. Ex. 6
ECF No. 17). Plaintiff thenfiled the instanttomplaint alleging one count of wrongful
withholding of documents in violation of FOIA, aséekingto “compel DOE] to
disclose and release” tltwcuments (Compl. Y 1, 14-16.)

At some point thereafteDOE reconsideredts determination regardintine
applicability of FOIA Exemptions 5 and 7(Egndon July 8, 2013the agencyeleased
the threedocuments in their entirety Plaintiff, without any withholdings or
redactions (Def.’s Facts{ 45.) Defendanthenfiled a motionto dismiss the
complainton August 1, 2013arguingthat because the agcy had produced all
responsive records in full, PlaintiffBOIA claim was moot. Def.’s Mem.at9-11.) In
the altermtive, Defendanasserted thasaummary ydgmentshould be granteth its
favor becauset had conducted an adequate search for documantthadreleased all
such document® Plaintiff. (Id. at 11:13.) Plaintiff opposedefendant’smotion,
arguing that certain aspeat§ the document®OE producedappeared tondicate that
additional responsive documents ardD@E’s possessionthereforethe complaint was

not moot and DOE hafhiled to conduct an adequate sear¢Rl.’s Opp’'nat 3-6.)

® As explained further below, Plaintiff disputésis characterization
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Defendant’smotionto dismiss, or in the alternative motion for summary judgmenat

fully briefed on August 26, 2013, and currently pending before the Court

1. LEGAL STANDARDS

A. Motion To DismissFor Mootness PursuantTo Federal RuleOf Civil
Procedure 12(b)(1)

A case becomes mobivhen the issues presented are no longer éivéhe parties
lack a legally cognizable interest in the outcom€&buntyof Los Angelesv. Davis, 440
U.S. 625, 631 (1979)internal quotation marks and citation omittedd defendantwho
assertghat a complaint is modiecause of developments subsequentstéiling raises
achallenge to the court’s subject matter jurisdictisee Flores ex rel. J.F. v. District
of Columbia 437F. Supp.2d 22, 28 (D.D.C. 2006)ecause federal courtsly have
constitutional authority tadjudicate actual, ongoing controversigsHonig v. Doe
484 U.S. 305, 317 (1988). Consequently, Rule 12(b)(1) is the proper mechanism for a
defendant to assert that an action is mos¢eYoung v. D.C. Housing Authl3cv652,
2014 WL 948317at*1, 3 (D.D.C.Mar. 12, 2014)(“A motion to dismiss for mootness
is properly brought under Federal Rule of Civil Procedl2g@)(1).”); Toxco, Inc. v.

Chuy, 801 F. Supp. 2d 1, 5 (D.D.C. 201WUnder Rule 12(b)(1), a party mayove to
dismiss a case on grounds of mootness.”

In FOIA cases, [o]nce the records are productte substance of the controversy
disappears and becomes moot since the disclosure which the suit seaksadyg been
made.” Crooker v. U.S. State Dep'628 F.2d 9, 10 (D.CCir. 1980)(citing Ackerly v.
Ley, 420 F.2d 1336, 1340 (D.Cir. 1969). However,evenwhere an agency has
already produced the requested records, the plaintiff may st ha cognizable

interest in having [a] [c]ourt determinehether the search for records was adequate
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under thegfFOIA] standards for adequate records searchied.ooney v. Walters

Tucker, 98 F.Supp.2d 1, 2 (D.D.C2000}) see also, e.gJudicial Watch, Inc. VFEDA,
514 F. Supp. 2d 84, 88 (D.D.€007)(noting that “courts deciding FOIA disputes
always have jurisdiction to determine the adequacy of a search by the dgency
recorcs duly requested under the FODA(internal quotation makand citation
omitted); Snyder vCIA, 230 F. Supp. 2d 17,9n.1(D.D.C. 2002)(“[P]laintiff has a
cognizable interest in having thi®urt determine whether [an agencysgarch for
records responsive to plaintiff request was adequate untlee FOIA and relevant case
law. . . . The case is therefore notoot.”) The “heavy burden of establishing mootness
lies with the party asserting a case is modtdneywell Intl, Inc. v. Nuclear
Regulatory Commm, 628 F.3d 568, 576 (D.CCir. 2010)(internal quotation marks and

citation omitted)

B. Motion for Summary Judgment Under Rule 56

Summary judgment is appropriate if there is “no genuispute as tany
material factand the movant is entitled to judgment as a matter of’laned R. Civ. P.
56(a). “Only disputes over facts that might affect the outcome of the suit uheer t
governing law will properly preclude the entry of summary juégi’ Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 2489 (1986) The “party seeking summary
judgment always kar's the initial responsibility of [stating] . . . the basis for its motion,
and identifying those portions of ‘the pleadings, depositions, answers tooigatories,
and admissions on file, together with the affidavits, if any,” which iielves
demonstate the absence of a genuine issue of material fagelotex Corp. v. Catreft

477 U.S. 317, 323 (198&yuoting Fed. R. Civ. P. 56 The nonmoving party must then



go beyond the pleading®d with “affidavits, or by thalepositions, answers to
interrogdories, and admissions on file, designapecific facts showing that theils a
genuine issue for tridl. Id. at 324(internal quotation marks omitted)

An agency seeking summary judgment in a FOIA case must show that it
conducted “a search reasonablyctdated to uncover afelevant documentsnd, f
challenged, must demonstraieyond material doubt that the search was reasonable.”
Truitt v. Dept of State 897 F.2d 540542 (D.C. Cir. 1990)(internal quotatiormarks
omitted) “The agency must establish through affidavits or declarations the adeqtiacy
both its search methods (where and how it looked for responsive records) awbpee
of its search (what it was looking for).Looney 98 F. Supp. 2d at.3Theagency’s
affidavits must be'jrelatively detailed and neoonclusory.]” Ground Saucer Watch,
Inc. v. CIA 692 F.2d 770, 771 (D.CCir. 1981)(internal quotation marks and citation
omitted) Althoughtheagency declarantseed not “set forth with meticulous
documentation the details of an epic search for the requested recirelgmust show
“that the search method was reasonably calculated to uncover all relevametagy”
Looney 98 F.Supp.2d at 3 (internal quotadn marks and citation omitted)Notably,
“[a]gency affidavits are accorded a presumption of good faith, which cannot beecbutt
by ‘purely speculative claims about the existence and discoverabflather
documents.” SafeCard Sers, Inc.v. SEC 926F.2d 1197, 1200 (D.CCir. 1991)
(quotingGround Saucer Watgl692 F.2dat 771). Moreover in analyzing the
reasonableness of an agency’s searfiffhé issue is not whether any further documents

might conceivably exist but rather whether the governmesdgarch for responsive



documents was adequdt Truitt, 897 F.2dat 542 (internal quotatiormarks and

citation omitted)

[1. ANALYSIS
A. Defendant’s Motion To DismissOn Mootness Grounds
Defendantmaintains that the complaint should be dismisaseanoot undeRule
12(b)(1) becaus®OE conducted an adequasearchfor recordsthat descrile the Risk
Model in response to Plaintiff's FOIA requestndbecause the agencgleased in their
entiretythe documentghat it found as a result of its reasonable searn@ef.’s Mem.
at 910.) It is undisputed thaDOE has producedully the documents that it had
originally withheld (Def.’s Facts | 5PIl.’s Statement of Material Facts as to Which
There is Genuine DisputeRt.’s Facts”) ECF No. 92, 1 1) But the poduction of
documents in the context afFOIA case does not automatically renttexcase moqt
becauseas explained abovéhe plaintiff may still hold “a cognizable interest” in
having a court determine the adequacy ofdlgency’ssearch for recordsSee
Conservation Force v. Ash&é2cv14282013 WL 5574185at*1, 4 (D.D.C. Oct. 10,
2013)(“In the FOIA context, . . . a court maintains jurisdiction even after an agenc
releases documents when other related issues, such as the proper scopgehdies a
search, remainnresolved.”) Thus when aplaintiff maintains achallenge to the
adequacy of a defendant’s seaddspite having received responsive documgethist
challengewill, in most casesbe sufficient to warrant the court’s rejectionafmotion
to dismiss on mootness groundSee, e.g.Short v. U.S. Army Corps of Eng, 593 F.
Supp. 2d 69, 72.5(D.D.C. 2009) (Becausdgplaintiff] challenges the adequacy of the

search, the motion to dismiss as moot must be defjedw. Univ. v. USDA403 F.



Supp. 2d 8385-86 (D.D.C. 2005) (refusing to dismiss actionmsotdespite belated
release of documents because plaintiff challeragelquacyf defendants document
production);Yonemoto v. Dep of Veterans Affairs686 F.3d 681, 689 (9th Cir. 2011)
(“A FOIA claim is not moot, for example, if the agency produces what intaas is

all the responsive documents, but the plainttibllengesvhether the [agency’s] search
for records was adequate (internal quotations marks omitted)

Here,Plaintiff has not conceded thBIOE hasconducted an adequate search and
hasproduced alresponsive documents foll compliancewith the FOIA request.To
the contraryPlaintiff vigorouslymaintains thathe disputeis still alive ard well
becausdhere are additival documents related to the Risk Model that DOE has not
located orreleasedand therefore DO search was obviously inadequat®l.’s
Oppn at 34.) To support this contention, Plaintiff notes that tle¢easeddlocuments
containspecificreferencesdothto “10 risk factors anda scoring system that appears
to bebased on those 10 factotsut “[nJowhere in the 16 pages of documentation is
there a description of howonts are assessed and weighitadhong theactors (Id. at
4.) As a result, Plaintifspeculateshattheremustbe “additional documents related to
the scoring systemthatDOE’s searctas not found.(1d.)

Given Plaintiff’'s insistencéhatadditionalresponsivedocuments must exist and
thattherefore the releasaécordshave not been provided after an adequate se@szh
Pl’s Opp’n at 3-4), the Court concludes th#&tlaintiff has a cognizable interest in
having ths Court determine whether th2efendant’s search for records was adequate

See e.qg, Judicial Watch 514 F. Supp. 2dt 88; Snyder 230 F. Supp. 2dt19n.1.



Accordingly, Defendant’s motion to dismid3laintiff’'s complainton mootness grounds

must be denied

B. Defendant’s Motion For Summary Judgment

As an alternative to its mootness argument, Defendaks thathe Court grant
summary judgment in its favdrecausets search for responsive records was reasonable
and adegate as a matter of lawmnd thusno genuindssues of material fact remain.
(Def.’s Mem at11-13.) As noted abovein a FOIA case, “the issue to be resolved is
not whether there might exist any other documents possibly responsive reqiest,
but rather whether thgearchfor those documentwasadequate. Weisberg v.
DOJ, 745 F.2d 1476, 1485 (D.C. Cir. 198@mphasis in original). Considering the
affidavits and information DOE has provided regarding the search it cosdiurct
response to Plaintiff $OIA request, this Court concludes that adequate search was
conducted with respect to the FOIA request at issue. here

DOE has included with itgnotion a declaration fronOIG CounselMarta Erceg.
(SeeDeclaration of Marta Erceg (“Erceg Decl.””), ECF No18) Ms. Ercegcavers in
relevant part, that shis “responsible for coordinating [FOIA] requesisd. T 1), and
that “upon receipt of Plaintiff’'s request, OIG searched its eleatrand hard copy
records for responsive documen{gd. § 5),as a result of which the agenciocated
three documents thatrovide a omplete descriptiohof the Risk Model(id. T 7).

Erceg admits that DOBRriginally withheld these documentgd. | 8), but afterPlaintiff

® It is for this same reason that the Court rejd2®E’s assertior—-madein a single footnote inthe
memorandum accompanying itsotion—that“Defendant’s release of all responsive documents also
requires dismissal pursuant to Rule 12(b)(6) of the Federal Rulevilf ¥iocedure” (Def.’s Mem. at 6,
n.1 (internal citations omitted) DOE is mistaken when it argues that the only wagtate a claim
under FOIAIs to “show that the agency has ingperly withheld agency records(ld.) To the
contrary, if a paintiff can establish thaanagencys search for records wanadequatethe fact that the
agency hasurned over all of the documents that its unreasonable search turnedapide the point.
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filedthe complaint, “Defendant provided Plaintiffs with a full release of &lé [t
documents] that completely describe {Resk Model] as requested in Plaintiff’s initial
request,]” without withholding or redacting any pagésl. 112). DOE has also
submitted a declaration from Edward Slevin, the Director of the Compstisted
Assessment Techniques team within OlGeé¢Declaration of Edward Slevin (“Slevin
Decl.”), ECF No. 101.) Mr. Slevin’s declaration states that he is the director of the
teamthatcreated the Risk Model and has managed the Risk Model since its creation.
(1d. 11 4 6.) Mr. Slevin further avers thdtll recordsrelated td the Risk Model are
stored on his “workssued computer [and] secured under hisr identification.” (d. |
7.) Finally, Mr. Slevin reports that hmersonallyconducted the search for Plaintiff’s
requests and located the documents that were eventually produdedy #8.)

In the Court’s view, the declarations of Erceg andv@t—which are presumed
to have been submitted in good faith aare@ entitled tagreatweight—are sufficient to
carry Defendant’s burden of showing that it conducted “a search reasaredblyjated
to uncover all relevant documents|.JTruitt, 897 F.2d ab42 (internal quotation marks
and citation omitted) Indeed, Slevin’s attestation that “all records related to” the Risk
Model are stored on hiswn workcomputer, which h@ersonallysearched in response
to Plaintiff's FOIA requesteliminates any material queshis of fact regarding the
scope of thesearchandalsoeffectivelydisposes oainyadequacyssue. (Slevin
Decl. §7.)

Plaintiff’s arguments to the contramgerelyrestate itsassertions regardinthe
mootnesgjuestior—that is,Plaintiff assertgshat DOE’s *“identification or retrieval

procedurdis] genuinely in issue” because theleasedlocuments “hint at a scoring
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system without providing details.” (Pl.@pp’'nat 6.) Butit is well established that
“the presumption bgood faith” that accompanies agency affidavits submitted in the
FOIA context“cannot be rebutted by purely speculative claims about the existence and
discoverability of other documents.3afeCard Servs926 F.2dat 1200 (internal
guotation marks anditations omitted)see also Hodge v. FB¥Y03 F.3d575, 580 (D.C.
Cir. 2013) (“Mere speculation that as yet uncovered documents may exist does not
undermine the finding that the agency conducted a reasonable sealRkaintiff here
has provided nothing beyorrdnk speculatiorabout the possiblexistenceof materials
that exphin the various factors in tiieisk Modelin its attempt to undermine thatear
conclusion thaDOFE's search waseasonable anddequate And this speculation is
rendered all the more speculative in lightsafpplementakvidencethat Defendant has
submittedto castdoubt on Plaintiff'sunderlying assumption$

In short because Defendant has carried its burden of showing thahducted a
reasonable and adequate search for responsive records, and becaugdé Rlaint
provided no reason for the Court to conclude otherwise, the Court will grant

Defendant’s motion and enter summary judgment in its favor.

" Defendanhas fileda supplemental declaration from Marta Ercmgrebut Plaintiff’'s assertion that the
releaseddocumentdail to explainhow the various risk factors are “wéitgd” for use in the Risk

Model. The declaratioexplainsthat, in fact “[tlhe documents provided state that the user selects the
risk indicators he/she wants to include in the model” and “assigrights to ndividual or grouped
indicators (Suppl Decl. of Marta Erceg, ECF No. 1@, T 9, a process thais typical of statistical
models that are designed to assess the impact of various fa@érBederal Judicial CenteReference
Manual on Scientific Evidenc® 303 (3d ed2011)(explaining, with respect to multiple regression
analyes thatsuchmodek involve selectingmultiple factorsand assignhing thenspeciic values “to

predict the values of one variable usitihge values of othefF’).
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IV. CONCLUSION
For the reasons set forth above, tGeurt concludes that Plaintiff’'s complaint is
not moot, and so declines to dismiss the complaint on those grounds. However, the
Court also concludes that, because the agency’s search for reespidsisive to
Plaintiff’'s requestwas reasonable and adequddefendant is entitled to summary
judgment. Accordingly, Defendant’s motion@RANTED and summary judgment is

entered in its favor.

Date: March 31, 2013 Kdanji Brown Jactson
/ y

KETANJI BROWN JACKSON
United States District Judge
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