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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITIZENSFOR RESPONSIBILITY AND
ETHICSIN WASHINGTON,

Plaintiff,

V. Civil Action No. 13-732 (JDB)

U.S. DEPARTMENT OF THE
TREASURY, INTERNAL REVENUE
SERVICE, et al.,

Defendants.

MEMORANDUM OPINION

Citizens for Responsibility and Ethics in Washingtbt@REW") has broughthis action
against the Internal Revenue ServitlRE") and the Acting Commissioner of the IR®&nder
the Administrative Procedurédct and the Internal Revenue CodéTgx Codé€), CREW
challengegdefendantstefusal to initiate a rulemaking procedure to addeggsrceivedconflict
betweena provision of the Tax Code, 26S.C. 8§ 501(c)(4)and thelRS regulatiorthat defines
organizationsentitled toa tax exemption under that provisiofCREW requestshat the Court
declaredefendantg’efusal to grant CREWrulemaking petition and to amend the IRgulation
to be arbitrary, capricious, and contrary to lavenjoin defendats from implementingthe
existingregulation andissuea writ of mandamus compelling defendants to initiate a rulemaking
procedure to revisthe existingregulation Presently bfore theCourt is [9] defadants' motion
to dismiss for lack of jurisdictionnder Federal Rule of Civil Procedure 12(b)(1) on the ground

that CREW lacks standing to bring this sultipon careful consideration of the motion and the
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parties memorandd, the applicable law, and the entire record, and for the reasons set forth
below,the Court willgrant defendantshotion

BACKGROUND

Section 501(c)(4)f the Tax Codeprovides a tax exemption fasrganizations "not

organized for profit bubperated exclusiveljor the promotion of social welfate.26 U.S.C.

8 501(c)(4)(A)(emphasis added). The promotion otial welfare"does not include direct or
indirect participation or intervention in political campaigns on behalf of or in oppo$d any
candidate for public office. Treas. Reg. 8 1.50)(4)-1(a)(2)(ii); accordRev. Rul. 8195, 1981
1 C.B. 332. Organizationghat qualify for a tax exemption under section 501(e}2501(c)(4)
organizations"—are not required to disclose the names of their donors tdtice @ompl. I 22
(citing 26 U.S.C. 8 6104(b), (d)(8) The IRS regulation promulgatedo implement section
501(c)(4)definesthe term"operated exclusively for the promotion of social welfaceapplyto
organizations that are
primarily engagedn promoting in some way the common good and general
welfare of the people of the community. An organization embraced within this

section is one which igperated primarilyor the purpose of bringing about civic
bettements and social improvements.

Treas. Reg. 8 1.501(c)(4(a)(2)(i) (emphasis added). CREW alleges that, by defining
"operated exclusively for the promotion of social welfame this manner, the regulation
essentially substituted the wotgrimarily” for the statutory terniexclusively! Compl. T 17.
"Groups claiming 8§ 501(c)(4) status have interpretedpttmary activity requirement to mean

§ 501(c)(4) organizations can spend up to 49 percent of their total expenditures yeartan
campaign activities without such campaign activities constguthe '‘primary activity of the

organization.” Id. § 21. CREW assertghat, '[o]n information and belief, the IRIS aware of

! Defs."Mem. in Suppof its Mot. to Dismiss for Lack of Jurisdiction [ECF No-19 ("Defs.' Mot."); Pl.'s
Opp'n to Defs.' Mot. [ECF No. 25] ("Pl.'s Opp'n"); Defs.' Reply ta RIpp'NECF No. 26] ("Defs.' Reply").
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this interpretatiori,id., andIRS policy directives support this interpretatigh,  19; Rev. Rul.
8195, 19811 C.B. 332 (stating that "an organization may camyawful political activitiesand
remain exempt under sectid@®01(c)(4) as long as it is primly engaged in activities that
promote social welfafg. As a result, organizens that are'primarily engaged in social
welfare can file under section 501(c)(4) and keep their donor informatioaite even if they
are participating in political campaigngl. 11 19, 22.

CREW is a nofprofit, nonpartisan corporation organized undection501(c)(3) of the
Tax Code. Id. 5. "CREW is committed to protecting the rights of citizens to be informed
about the activities of government officials, ensuring the integrity of governofigcials, and
protecting the integrity of our political system against corruptidd. "To advance its missidh,
CREW "disseminate[s] information to the public about public officfalsith an emphasis on
"examining and exposing specialterests that have influenced our elections and elected
officials." Id. 6. CREW contends that itefforts to fulfill its mission are hindered when
individuals and entities can keep their identippeivate Id. {17, 10. Because CREW does not
have access tthe donor information for 501(c)(4) organizationghat participate in political
campaignsit "must spend time and money attempting to ascertain the source of the contributions
through other means" that only provide“extremely small fraction tfe informationt: 1d.

In 2011, two othernonjprofit, nonpartisan organizations, Democracy 21 and the
Campaign Legal Centérpetitionedthe IRSto issuea new regulatiorthat conforns to section
501(c)(4) of the Tax Codeld. 1 28. "When the IRS failed to take any action to address the
problems with its regulatiodfsCREW filedits ownrulemaking petitioron April 9, 2013,that

incorporated the 2011 petition by referendd. § 31. CREWS petition detailed howarious

2 Democracy 21 and the Campaign Legal Center, as walloagressmaiChris Van Hollen and Public
Citizen, Inc., were, at one time, consolidated plaintiffs in taise. They have since voluntarily dismissed their
complaint. SeeDec. 6, 2013 Notice of Voluntary Dismissal [ECF No. 23].
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501(c)(4) organizations hagpent millions of dollars in th2012 election cycle Id. §f 3240.
CREW asserts that because the organizatinaking these contributionfiled under section
501(c)(4), they are not required to disclose their donor informaditbegedly resulting in a
"significant increase in the amount ‘dfark or anonymous money that is poured into our]
political systent, id. 142, andhindering CREW ability to"examin[e] and expos|e] the special
interests that have influenced our electionseladted officials, id. 6.

On April 30, 2013, the IRS responded to CREWopetition for rulemaking,
acknowledging thé'public interest in the isstieand stating that it wouldconsider proposed
changes in this aréa.Id. 1 43. CREW alleges that,otdate,the IRS hasmeitheracted on
CREWSs petitionnor 'take[n] any other steps to alter amend the disputed portion of the
regulation,_idJ47; Pl's Oppn at 2 and that'[t|he IRSs refusal to act on [CREMW] petition for
rulemaking effectivelyconsttutes a denial of that petitionCompl. 1 48. On May 21, 2013,
CREW brought this lawsuit against defendants, seeking a declaratory pid@menjunction,
and a writ of mandamus. Defendants have filed a motion to dismiss, arguing that CREW
lacks standing to bring this suit.

STANDARD OF REVIEW

On a motion to dismis®r lack of jurisdiction, "the allegations of the complaint should

be construed favorably to the pleaie6Gcheuer v. Rhodes, 416 U.S. 232, 236 (19F&ctual

allegations musbe presumed true, and plaintiff must be given every favorable inference that

may be drawn from the allegations of fad@parrow v. United Air Lines, Inc., 216 F.3d 111

1113 (D.C. Cir. 2000). The Court need not, howeaecept as truéa legalconclusion couched
as a factual allegatidhnor inferences that are unsupported by the facts set out in the complaint.

Papasan v. Allaind78 U.S. 265, 286 (1986accordTrudeau v.FTC, 456 F.3d 178, 193 (D.C.




Cir. 2006). "[W]here necessary, the courtay consider the complaint supplemented by
undisputed facts evidenced in the record, or the complaint supplemented by undisputed facts plus

the cours resolution of disputed factsHerbert v. Ndt Acad. of Scis.974 F.2d 192, 197 (D.C.

Cir. 1992.
The Constitution limits this Courts subjet-matter jurisdiction to "Case$ and

"Controversies"for which the plaintiff has standing to bring suit Lujan v. Defenders of

Wildlife, 504 U.S. 555, 5601992) "If a dispute is not a proper case or controversy, the courts

have no business deciding it, or expounding the law in the course of doinQamlerChrysler

Corp. v. Cuno, 547 U.S. 332, 341 (2006). "Though some of its elements express merely
prudential considerations that are part of judicial sgéivernment, the core component of
standing is an essential and unchanging part of theatasmntroversy requirement of Article

lIl." Defenders of Wildlife, 504 U.S. at 56 At minimum, te plaintiff, who bears the burden of

establishing the elements standing, Must allege personal injury fairly traceable to the
defendans allegedly unlawful conduct and likely to be mesked by the requested relief.

DaimlerChrysler547 U.S. at 342 (quotingllen v. Wright, 468 U.S. 737, 751 (1984)

DISCUSSION

"The irreducible constitutional minimum of standingas three requirement§l) the
plaintiff must have suffered an injuig-fact, (2) there must be a causal connection between the
injury and the conduct complained of; and if3nust be likely that the injury will be redressed

by a favorable decision.Defencers of Wildlife, 504 U.S. at 5661. Notably, "speculative

claims dependent upon the actions of third parties do not create standing.” Gettradn 290

F.3d 430, 435 (D.C. Cir. 2002). Anetie, wheré'the plaintiff is not himself the object of the

government action or inaction he challenges, standing is not precluded, but it is ordinarily



'substantially more difficultto establish.” Defendersof Wildlife, 504 U.S. at562 (quoting

Allen, 468 U.S. at 758) CREW puts forth two argument® support itsconstitutionalstanding
First, it assertghat it hasstandingbased on informational injutyecauselefendants' refusato
engage in rulemaking regardintpe disputed regulation has deprived CREW of donor
information for 501(c)(4) organizations thaarticipate in political campaignsSecond, CREW
claims standing based on programmatic injurpecausedefendants' refusal t@ngage in
rulemaking regarding the disputed regulatioas impeded CREW organizational missian
Neither claim suffices to suppa@tanding.

l. STANDING BASED ON INFORMATIONAL INJURY

CREW allegegshat "[a]s a direct result of the challenged IRfgulation CREW seeks to
change through its rulemaking petition, CREW has been denied information to which it is
statutorily entitled. Pl.'sOppn at 3. Defendants challengeREWSs ability to satisfy all three
requirements for constitutional standihgsed on its alleged informational injuty They argue
that CREWSs alleged injury is not amjury-in-fact, butis hypothetical andpeculativethat the
alleged injuy is not fairly traceable to theisputed IRS regulation, but instead to the independent
decisions of third parties; andatthe remedy CREW seekg#uld notredressts alleged injuy.

The Courtwill analyzethese arguments in turn.

% As a general matter, CREW's allegatithat defendants effectively "denied" its rulemaking petition by
taking no action does not automatically confer Article Il standiBgeFund Democracy, LLC v. SEQ78 F.3d
21, 27 (D.C. Cir. 2002) ("Participation in agency proceedings is alonefitisnf to satisfy judicial standing
requirements.")Gettman 290 F.3d at 433 ("The fact that Congress may have given all interesiied thaetright to
petition the agency does not in turn ‘automatic[ally]' confer Artitlstanding when that right isegprived.”) The
Court need not discuss this point in detstause CREWasclarified that it "is not basing its standing merely on
the fact that it submitted a rulemaking petition." Pl.'s Opp'n at 21.

* Defendants also argue that CREW lacks prudential standing because issnstiicontemplated by the
Tax Code. Because the Court determines that CREW lacks Artistutidling to bring this suit, it will not reach the
issue of prudential standing.



A. Injury-in-fact
An "injury-in-fact' sufficient to support standing i&an invasion of degally protected
interest that is"concrete and particularizednd . . . actual or imminent, not conjectural or

hypothetical: Defenders of Wildlife, 504 U.S. at 66 For aplaintiff to successfullyclaim

standing based on an informational injuhye must allege that he is directly deprived of

information that must be disclosed under a statd8PCA v. Feld 659 F.3d 13, 23 (D.C. Cir.

2011) ('For purposes of infonational standing, a plaintifis injuredin-fact. . . because he did

not get what thetatute entitled hinto receive:) (quotingZivotofsky v. Sety of State 444 F.3d

614, 618 (D.C. Cir. 200%)accordChiron Corp. v. NTSB, 198 F.3d 935, 942 (D.C. Cir. 1999)

Accordingly, a plaintiff'must espouse a view of the law under whichdi&fendant (or the entity
it regulates) is obligated to disclose certain information that the plaintiff hghtata obtain'
ASPCA 659 F.3d at 23. The focus ofet€ourts analysishere then is whetherCREW has
allegedthe existence oény statutethat directlyentitlesit to the information it seekslonor
information for501(c)(4)organizations that participate in political campaigrinot, CREWs
alleged injury isof the "conjectural or hypotheticatype that is insufficient to support standing.

Defenders of Wildlife504 U.S. at 560.

Defendants argue that CRENds failedio identify any law entitling it to the information
it desires’ CREW respondghat26 U.S.C. § 527, whicprovides aax exemption fopolitical
organizationsandrequiresthe disclosure of donor informatidar those organizationgntitlesit
to the information it seeksCREWSs assrted interpretation of the lawhen,is as follows if the

IRS changed its regulatidn conformto CREWSs interpretation of section 501(c)(4) thle Tax

® Defendantsinitially contend that the Federal Election Campaign Act ("FECA"), 2 U.§.431et seq,.
and section 6104 of the Tax Code, 26 U.S.C § 6104, do not createt #oritpe information sought by CREW.
CREW clarifies in its opposition, however, thiais not relying on either FECA @ection 6104s the "source of its
right to donor information." Pl.'s Opp'n at 21 n.14.



Codes requirements, thenrganizationsengagingin political campaign activitiesvould no
longer qualif for a501(c)(4)tax exemptiorand, consequentlyyould file under section 527 and
be required to disclosdonor information. But the fatal flawin CREW's interpretationas
defendants point outs thatnothing requireshe organizations in question to file under section
527. Rather, if those organizations longerqualified for a tax exemption under section
501(c)(4), they would become taxable entitileat could make one of several choicegmain
taxablé; file under some other taaxemption provisiorthat does not require disclosufe.q,
sections 501(c)(5) or (6), which permi#ome political campaign activityDefs! Reply at 12n.
5); file under section 52ease political campaign activities;cease operatiorstogether
Despite tlis flaw in its theory of injury, CREW @nethelesattempts to analogize the
facts here to those IBREC v. Akins, 524 U.S. 11 (1998). Thepaintiffs—a group of voters-
suffered an informational injury because, ungkaintiffs’ interpretationof a Federal Election
Campaign Act provisianthe American Israel Public Affairs Committegas subject to certa
disclosure rules.ld. at 15-16. Similarly here, CREW argues,hias"asserted a concrete injury
flowing from its inability to access information [that] 8 527 requires ofeteampt groups
ergaged in political activitie§ Pl.'s Opp'n at 20. Howevemlike the plaintifs in Akins whose
interpretation of the law requirgaublic disclosuregrom the American Israel Public Affairs
Committee CREW cites no law or interpretation of law tlaattomaticallyand directlyapplies
section 52 disclosure requirements to th@1(c)(4)organizationsat issue. Insteadyhether
theseorganizatios aresubject to section 527's disclosure requiremeefsendson the future
decisions ofthe organizations themselves, and sudpeculative claims dependent upon the

actions of third parties do not create standingGettman 290 F.3dat 435 see also

® In support of the plausibility of this optionefitndants indicate that 501(c)(4) organizations that engage in
political campaig activiiesare already required to pay tax@stheir expendituregor those activities Defs.'Reply
at 1n. 1(citing 26 U.S.C. § 527(f)(1) (subjecting 501@&)organizations to income tax for campaign dtieeg)).
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DaimlerChrysler547 U.S.at 344 (finding analleged injuryto behypothetical whee it depends

on the independent decisions of thuatties)

Thequestion whether the&®1(c)(4) organizatiaevenqualify to file under section 527
adds another layer of speculation to CREW's theory of injusgction 527 applie®nly to
political organizationswhich are defined asrganizations grimarily operatet for the purpose
of participating in political campaigns26 U.S.C. § 527(e)(4(2). In contrastgroups thafile
undersection501(c)(4)must"primarily engagéin activitiesto promote"social wefare" which
"does not includélirect or indirect participation or intervention in political campaignsreas.
Reg. § 1.501(c)(4)(a)(2)(ix(i)). By regulatorydefinition, then,an organizatiorthat qualifies
for a tax exemption under section 501(c)(4) shouldjoatify for a tax exemption under section
527,becausat cannot beboth "primarily engage[d]"and "primarily operated in two mutually
exclusive initiatives Hence, REW's theory of injury entails speculating not only that the
affected organizations would elect to file under section 527, but also that they etmase to
reorganize themselves to qualify to file under section F27d dthough it is possible that some
501(c)(4) organization would ake those choicesthat possibility which is based upon
speculation about the independent decisions of third parties not before thisdGesimot create
a legal entittemento the information CREW seeks. Hence, the necessamnedient for
informational injuryin-fact is missing.

In sum,CREW has failed to allegan injuryin-fact because it puts forth no statute or
interpretation thereothat entitlesit to the information sought. Accordinglynformational

standing is not propdrere, wheré'plaintiff's view of the staite would not directly entitle it to



the information it seeks. ASPCA 659 F.3d at 24. Although CREW has failedallege an
injury-in-fact, and thugacks Article Ill standing,the Court will nonetheless analyze the other
standingelements, which the parties haudly briefed.

B. Causal onnection

For anallegedinjury to support standing, it must b#airly . . . trace[able] to the
challenged action of the defendant, and .not th[e] result [of] the independent action of some

third party not before the coutt. Defendersof Wildlife, 504 U.S. at 56qquoting Simon v.

Eastern Ky. Welfare Rights Orgd26 U.S. 26, 442 (1976). Moreover, a party seeking

federal jurisdiction cannot rely on . . . speculative inferences . . . to connectunistmjthe

chalenged actions of the defendantDaimlerChysler, 547 U.S. at 346 (internal quotation

marks and citation omitted)Here, CREW argues thats inability to access donor information
for 501(c)(4) organizations engaged in politic@mpaignactivities is directly traceable to
defendantsallegedfailure to reconcile the IRS regulatidwith the Tax Cods requirement that
501(c)(4) groups be @patedexclusively for the promotion of social welfarePl.'s Oppn at 24.

In response to defendahtentention that CREW claims are speculative, CREW setathat"it

is a certainty that many 8§ 501(c)(4) groups engaging in significantgablicivities would seek
to retain their tavexempt status by establishing or affiliating with a-éeempt group under
§ 527" 1d. at 24-27 ("It is hardly a matter of speculation .that at least some of the tens of
thousands of existing $01(c)(4) organizations will establish or affiliate with political

organizations unde§ 527(f) of the Tax Code if they are required to engage exclusivehein

" CREW also argues that its "standing to sue is further buttressee lpydbedural harm it has suffered
from the IRS's refusal to act on CREW's rulemaking petition." PpfgrOat 21. To support this claim, CREW
states that, "as a litigant to whom Coegs has accorded a procedural right to protect [its] concrete idtérest
here, the right to challenge agency action unlawfully withheld[,] . . . MUREan assert that right when it has
suffered an injury in fact.'ld. (internal quotations andtetion omitted). As discussedbove, however, CREW has
not asserted an injuip-fact because it has failed to identify a law or an interpretation theratoéniitles it to the
information it seeks.
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promotion of social welfarg). In other words,CREW insists,if not for the disputed IRS
regulation, the organizations in question would have filed under section 52husbeen
required to disclose thdonorinformation CREW seeks This argument, however, does not
move beyond speculation aboithe independent action of some third party not before the

court." Defendersof Wildlife, 504 U.S. at 56 (quoting Simon 426 U.S.at 4:42). As

discussed in the previous section, the organizations in questmdewhether o file for an

exemptionunder section501(c)(4), sectiorb27, some other provision, or not at allAnd

organizationscurrently filing under section 501(c)(4yould not even qualify to file under
section 527 unless they chandkd composition of their activities

In Simon v. Easte Kentucky Welfare Right®rganization426 U.S. 26 (1917)ndigent

patients challengethe availability of a certaitax exemption tdospitalsthatrefused to provide
care to indigent patients at less than full costhe BRsserted¢dausalconnection betweethe
alleged injury—the denial of lower cost medical servieesand the challengedtax exempbn
was insufficient to support standingecauseit depended on the independent decisions of
hospitalswhetherto change their policiesld. 40-46. Here, defendants argue thit would be
similarly speculative to conclude that the actions of groups claiming exemption seutiEm
501(c)(4)'can be fairly tracédo the regulation at issue here, rather than to these grmups
independent choicesDefs: Mot. at 13-14.

CREW attempts to differentiate tHactsof this casdrom those inSimon arguing that
there is less uncertaintyere becausgvirtually all 8 501(c)(4) organizations are dependent on
the special tax benefits they derive from § 501(c)(which, "in turn, provides a comfortable
level of certainty [that] most, or at least many, of these groups wouldregoaf favorable tax

treatment in order to participate in the political proce$d.'s Oppn at 28. However,evenif we
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assumethat the affected organizains are primarily concerned about tax treatmentemains
plausible that they wouldlectto file under anothetax-exemption provisionnisteadof section

527. Moreover,the primary concern of many of these organizations may be to maintain the
privacy of their donor informatiorrather than benefit from favorable tax treatment, sinde
these organizations are already subject to income tax on their political camgiaigres, see

26 U.S.C. 8§ 527(f)(1)it is plausible thatmany ofthese groups would choose pooceed as
taxable entitied they did not qualify to file under section 5014)

In addition to the decisionmaking required of the 501(c)(4) organizations at issue, the
organizations' donomnay also play an important decisiomakingrole. If an organization that
participates in political campaigns no londpad the option to file undesection501(c)(4), its
donors who wished to remain anonymous could pressure the organization to maintain a filing
status that permits donor privacy and,if@jlthat, could choose to redirect their contributions to
an organization thas not subject talonor disclosureequirements To support CREW's theory
of causation, then, we must speculateardy about the choices of the affected organization, but
alo about how those choicesay affect their donor's choiceand vice versa. These layers of
assumptions make CREWsusationtheory especiallyspeculative. Indeed, "[fif greater the
number ofuncertain links in a causal chain, the less likely it is that the entire chain will hold

true." Florida Audubon Soc. v. Bentsen, 94 F.3d 658, 670 (D.C. Cir. 1996).

CREW endeavorsto bolster its causation theory by proffering examples of section
501(c)(3)organizations that have established related organizations under sections 50a¢c)(4) a
527 to engage in political campaigns, as well as examples of 501(c)(4) otigasizidat
"associatg with" 527 organizations to participate in political campaigri8.'s Opp'n at 25.

These examples, however, do not obviate $peculationinherent in CREW's theoryof

12



causation. CREW also provides example of a 501(c)(4) organization tlchabse to fileunder
section 527after its 501(c)(4)statuswas revoked which is more relevantbut that single
examplestill fails to show that CREW's alleged injury'iairly . . . trace[able] to the challenged
action of the defendant, and nat. th[e] result [of] the independent action of some third party

not before the cat™ Defenders of Wildlife 504 U.S. at 560 (quotinBimon 426 U.S. at 41

42); see alsAllen, 468 U.S.at 759 (finding a chain of causation too weak to support standing
because it involved the independent decisions of third partigdsgordingly, CREW has not
sufficiently shown the causatiameededo support standing.

C. Redressability

To meet the last element of standing,must be"likely," as opposed tdmerely
speculative, that theallegedinjury—here, CREW's inability to accesdonor information for
certain 501(c)(4) organizationswill be "redressed by a favorable decisionDefencers of
Wildlife, 504 U.S. at 5661. Redressability'examines the causal connection between the
alleged injury and the judicial relief requestedAllen, 468 U.S. at 753 n. 19![T] he relief
CREW seeks. . [is] that the IRS be compelled'iitiate a rulemaking procedure to harmonize
the IRS regulations with the clear and unambiguous statutory langfiagé’s Oppn at 30
(citing Compl., Praye for Relief  3). CREW contendsthat "the right to a rulemaking
proceeding addressing the conflict between théslR&rent regulations governing 8§ 501(c)(4)
organizations and the Tax Cddwill "make it a possibilit-and CREW submits a near
certainty—any reasoned rulemaking procedure will result in the IRS reconsidéisng

regulations.”"ld. Still, because CREW alleged injuryis not directly connected to the regulation

% In addition toa writ of mandamus to compel defemts to initiate a rulemaking procedure, CREW has
also requested declaratory and injunctive relief. CREW, however, basasgitment for standing solely on
mandamus relief. See Opp'n at 30. Nonetheless, giving CREW every favorable inference, denfagatd
injunctive relief would not remedy CREW's alleged injury for fa@ne reason that mandamus relief would not:
remedying CREW's injury is contingent on the independent decisionsapthties.
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at issue, but rathdo the independentlecisions of third partieshe relief equesteds notitself

"likely" to remedy CREV$ alleged harm.CompareDefenders of Wildlife, 504 U.S. at 568

(finding noredressabilitywhere the requestezburt order would nobind the decisions of third

party actors necessary to the requested yelzdimlerChrysler 547 U.S. at 350fiading no

redressability wher¢he requested injunction would noémedy the alleged injurwithout the

independent actions of a state governmemtgiNat'| Wrestling Coaches Ass'n v. Dep't of Educ.

366 F.3d 930, 93@D.C. Cir. 2004) (findingho redressability where the requestedalidation of

a challenged policywould not remedy the alleged injumwithout the independent decisions of

educational institutior)swvith Neighborhood Assistance Corp. of America v. CFB® F. Supp.
2d 112, 123 (D.D.C. 2012]finding redressability whereequested relief would not give
discretion to third party decisionmakers).

CREWassertghat it is subject to anorerelaxed"standardf redressabilitypecause it is
requesting proceduraklief. Pl.'s Oppn at 29 (claiming thaCREW "has standing if there is
some possibility that the requested relief will prompt the ingaysing party to reconsider the

decision thatallegedly harmed the litigaht (citing Massachusetts. EPA, 549 U.S497,518

(2007). Here however, even if the IRBnplemented CREW's requested modification to the
disputed regulation, the organizations in question could still choose forfiletax exemption
under another subsectionh501that does not require donor disclosarehoose noto file at all,
and donors who wish to remaamonymousould choose to donate only to organizations doat
notdisclose donor information. Even under CREW's "mietaxed"standard, thent is not ay
more "likely," as opposed to "merely speculativéhat a favorable decision by the IR&ould

remedy CREV$ alleged injury.Defendersof Wildlife, 504 U.S. at 56@81. HenceCREW fails

to demonstrate redressability to support standing.

14



. STANDING BASED ON PROGRAMMATIC | NJURY

CREW alleges that it suffered dadditional injury when the IRSrefuged to grant its
rulemaking petitioh because that actichmpeded CREW in carrying out its core activities.
Pl's Oppn at 227 A plaintiff organization mayestablish standing if it can show that the
defendans actions cause 'eoncrete and demonstrable injury to the organizatiantivitie$
that is"more than simply a setback to the organizaiabstract social interestddavens Realty

Corp. v.Coleman 455 U.S.363, 379 (1982)finding that a plaintifforganizatiorhad an injury

in-fact where"racial steeriny practices"perceptibly impairetl the organizatiors ability "to
provide counseling and referral services for Jdoand moderattncome homeseekery.
Specifically, the "organization must allege that discrete programmaticectn are being

directly and adversely affected by the challenged action." Nat'l| Taxpayens, Urc. v. United

States 68 F.3d 14281433 (D.C. Cir. 1995) (internal quotation marks and citation omitted)
Hence,programmatic injuryarisesonly from "a direct conflict betweethe defendants' conduct

and theorganization'snission” Natl Treas Emps. Union v. United States, 101 F.3d 14430

(D.C.Cir. 1996).

Here, CREW has not suffered a programmatic injury because the challenged eenduct
defendants’' refusal to engage in rulemakiigy not in direct conflict with CREW's
organizational missio to "examin[e]and expofe] special interests that have influenced our
elections and elected officiglsCompl. { 6. CREW asserts that defendants' refusal to initiate
rulemakingimpeded CREW's organizational activities because it "made it more difficult and
frequently impossible" for CREW to access the donor information it desiresasRliscussed

earlier, CREW'sinability to access that donor informati@not fairly traceable tadefendants’

° Although CREW does not frame this "additional injuag' a separate standing argument, the Court must
give CREW every favorable inference and thus will analyze this claiamather possible ground for standir@ee
Sparrow 216 F.3d at 1113.
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refusal to engage in rulemakindccordingly, that refusal is not in direct conflicttwiCREW's
organizational mission. And CREW's alleged programmatic injury is similarly not fairly
traceable talefendants' refusal to initiate rulemakiagd not redressable by the relief requested.
Hence CREW alsofails to establishstanding based grogrammaticnjury.

CONCLUSION

For the foregoing reasondefendantsmotion to dismiss will be grantedA separate
Order accompanies this Memorandum Opinion.
/sl

JOHN D. BATES
United States District Judge

Dated: February 27, 2014
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