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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LON RATLEY,
Plaintiff,
V. Civil Action No. 13CV-0756(KBJ)

UNITED STATES
POSTAL SERVICE,

Defendant.

MEMORANDUM OPINION

This federal case begins with a motion. The plairttdé maintainedrom the
outsetthat he is owed 31.99from the U.S. Postabervice for damage ta package
that he mailed To pursuethis recoverythe plaintiff dutifully sought reimbursement
directly from the Postal Servidey invoking the agency’s insured mail poliég the
context of an administrative clainand when that claim was denied, tHaiptiff filed a
pro secomplaint inthe jurisdiction that is most logicallgquipped to handlsuch small
claims theSmall Claims and Conciliation Branch of the District of Columbia Superior
Court! A magistratgudgein the D.C. Superio€ourt dismissedhe gaintiff’'s action
for improper servicen April 20, 2013,whereuponthe gaintiff askedto havehis
terminatedsmall claimsactionreinstated This simple motior—onethatordinarily

poses a high hurdle ansl rarely successfully mountedwould likely have resulted in a

! The instant action is, in fact, the second complaint that the plaim#ffiled in a small claims court
regarding this postal dispute. The plaintifitially filed an action inthe Small Claims Divisionof the
Fairfax CountyGeneral District Courtn Virginia, but that case was dismissed for lack of jurisdiction.
(SeeECF No. 21 at 4.)
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prompt resolution of thenatter Instead for reasons that have yet to be adequately
explained, thd?ostal Servicelecided tomake a federal caseut of this. On May 23,
2013,despite havin@ready securediearfinal dismissalof this matter, the Postal
Serviceinexplicablysnatched defeat from the jaws of victory by filiaghotice of
removalpursuant to 28 U.S.C. § 1442(a){andtherebyshifting the plaintiff’smotion
for reinstatemenof the complaint—and presumably thentire case-into federal court
It was clear to this Court almost immediately that Buostal Servics removal
noticeraised at least two concerns. Firtdte Courtwonderedwhethera matter thata
state court of competent (and certainly, in this casech better) jurisdictiomad
already dismissettuly qualified asa “live” controversy that could be sulofeto this
Court’s jurisdiction. SeeAm. Bar Ass’'n v. F.T.C636 F.3d 641647 (D.C. Cir. 2011)
(“The mootness doctrine, deriving from Article IlI, limits federalucts to deciding
actual,ongoingcontroversies.”)citing Clarke v. United State®915 F.2d 699, 7001
(D.C. Cir. 1990). More fundamentallythe Courtquestionedhe rationality of anotice
of removalfiled under these circumstanees.e., not bya potentiallyaggrieved party
but by thepartythat had already womn the jurisdiction that ihow sought to flee Cf.
Watson v. Philip Morris Cos551 U.S. 142, 50-51 (2007) the purposeof removal
includes protectionagainst state court proceedings that may reflect “local prejudice” or
hostility towards the federal government) (collecting cas®@é)ingham v. Morgan
395 U.S. 402, 405 (1969) (“Obviously, the removedyasionwas an attempt to protect
federal officers [and agencies] from interference by hostile statexdurtWhen the
Court considered, todhe fact that the Postal Servicessponsdo the motion to

reinstate(U.S.P.S.Resp., ECF No. ¥plainly statesthat the agency “takes no position”



on the merits othevery motion that was the basis for the agency’s invocation of
removal jurisdiction? coupled with the fact thdt would havecost plaintiffmorein

filing fees to bringthis action in federatourt in the first instance than he sought to
recover as a result of the lawsdithe Court quickly reached the inescapable conclusion
that a reevaluation of the agency’s removal determination, or at lemst explanation,
was required.Consequentlypon June 4, 2013, this Court issuad orderto show cause
ostensibly to askhe Postal Servicto explain“why the Court has jurisdiction over this
matter” and “why a motion to reinstate a dismissed complaint is a livemasy for
the purposes afemoval” but primarilyto provide the Postal Service with ample
opportunity revisit its decision to remove to federal court a meagerey claim that
the state court hadraady altbut-resolved in the agency’s favor.

On July 10, 2013the Postal Servickled its response to the Court’s ordslnow
to cause.(Show Cause Resp., ECF No. 8fithout a hint of irony, the Postal Service
arguesthat “Defendant’s removal of Plaintiff’s motion to reinstate Plaintiff’s
[dismissed]complaint was proper (Id. at 1.) Without acknowledging in any wathe
oddity of avictorious statecourtdefendaninsisting thata plaintiff’s motion to reopen
the dismissedcasebe litigated in federal court at a cost far greater than the claimed
benefit,the Postal Serviceigorously maintainghatthe agency properly removed the
plaintiff’s reinstatenent requesin this casdor two reasons:first, because “the USPS,

a federal agency, was improperly sued in state ¢band, secondpecause the

2The Court found it difficult to fathom how any defendant could “takeposition” on a plaintiff’s
motion to reopen a dismissed lawsuit.

% The plaintiff's Distiict of Columbia Superior Court Small Claims and Conditia Statement of Claim
sought a recovery in the amount$341.99. SeeECF No. 51 at 27.) His prioraction inthe Small
Claims Division of theFairfax County General District Court included adadlital shipping costs and
claimed damages in the amount of $353.73dECF No. 21 at 4) By comparisonthe filing fee for a
civil action brought directly in the U.S. District Counrfthe District of Columbia is $350.00.
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plaintiff’s motion for reinstéement “constitutes a removable ‘civil action’ under
28 U.S.C.§ 1442(d)(2).” (I1d.)

In regard to the first point, the agenkbgsprovided no authority for the
contention that it had beémmproperly’ sued in small claims court, nor is there any
record of the agency having made that argument tstatecourt judge. Nevertheless
even assuming thahe Postal Service canndte sued irsmall claimscourtas the
agencynow suggeststhestate cours dismissal of thecase at issue hesarelycured
thatlegal defect.One would think that the Postal Service would hheen content to
rest on thapurportedlyfitting end to thepotentially misdirectedction but the agency
here hagloneprecisely theopposite it eschewed the opportunitg proclaim its
purportedimmunity andtherebyput a stop tdahis matter once and for all, and instead
singlehandedly resuscitatg@daintiff’'s neardeadcase by giving it new life i@ fresh
federalforum through tle filing of a notice of removal

The Postal Service’second justification for removing this matterfexleral
court restssolelyon the statutory requirements for federal jurisdiction egrdoval
(SeeShow Cause Resp. at)2Without appreciatin@ny distinction between thelidity
of a removal notice and itationality, the agency pointsquarelyto the statutory
frameworkandmechanicallyrecites the applicable removahalysis Under28 U.S.C.
8 1442@)(1),it argues,a “civil action” brough against any federal agency “may be
removed by them to the district court of the United States for the distngtdivision
embracingthe place wherein it is pendirig(ld. (quoting 28 U.S.C. § 1442(p) And
the plaintiff’s motion to reinstate his dismissed complaint qualifies asial action”

for the purpose of the removal statutiee agencyassertspecausdhe “[p]laintiff’s



motion is a ‘proceeding’ in which a ‘judicial ordérs sought!” (Id. at 3(quoting
28 U.S.C. § 1442(d)().) Thismay betrue, buthereit is also largely beside the point.
Like the proverbiakcientistwho dutifully documents the trees but caguite envision
the forestthe Postal Servicdirmly pressedts contention thaeach ofthe statutory
requisitesfor removal,construed broadlgas appropriateare fully satisfied heréid. at
2-3) without providing any clues as tobroader ananorefundamental questionwhy
did theagencydeterminethat removako federal cour{even if valid)was appropriately
invoked under the circumstances presented in this?case

Nevertheless,he Court ispersuaded The Court finds that idloeshave
jurisdiction hear this casen the basis of 28 U.S.C. § 1442 and 28 U.S.C. § 1446he
Postal Service arguesTheCourt also finds that the Postal Servitasclearly and
unequivocally chosethe federakourtpathin adjudicating this $41.99claim, despite
the fact thateavingwell enough alone wouldertainlyhave beernhe easier lesscostly,
andmore efficientoptionfor resolution of this disputeUnfortunately for the agency,
there is more.This Court also findshat, in the course giurposely electingo revive
this nearlyextinguished stateourtaction against jtthePostal Servicdas expressly
concededhe crucial question of whether or not thl@intiff's caseshould in fact,be
reopened. This the agency has done by insertitwiis Response to the Motion to
Reinstate theinequivocallandquite remarkablestatementhat the agencytakes no
position” onthe matter (U.S.P.S. Respat 1) SeeShankar v. AC%5SI, 258 Fed.
Appx. 344, 345 (D.C. Cir. 2007) (holding that plaintiff conceded the merits of an issue
when he “did not respond in any way to defendant’s argument” on the issue in his

opposition before the district court)at’'l Sec. Counselors v. C.1.A898 F. Supp. 2d



233,268 (D.D.C. 2012) (T]he Court may treat the plaintiff’'s failure to oppose the
defendant’s . .arguments as a decision to concede those argumef(itgéynal
citations omitted)see alsd_.CvR 7(b) (when a party fails to oppose a motion, the Court
may treat the motion as conceded)o be sure,his result may have been inevitable
having relied on the pending motion teinstatethe dismissed complairas thesole
grounds forbringingwhat remaned ofthis casanto federal court, the agency probably
could not have also been heard to oppose that veryjomoBut the fact that the Postal
Service heralisclaimsanyopposition tothe reopeningof the plaintiff's caseagainst it
renders reinstatemé of the dismissed actiomearly a foregone conclusion.
Accordingly, andremarkablywithout oppositionthe plaintiff’s motionfor
reinstatemenodf his complaints grantedand his casés reopened, nown federal court.
By operation of the Feder&ulesof Civil Procedure, the onus is now on the agency to
respond to theevivedcomplaint whicha defendanordinarily must dowithin 21 days
of receipt of the complairt“through service or otherwiseor within 7 days after
filing the notice of removalwhichever is longer.FED. R.Civ. P.81(c). As it happens,
on May 24, 2013the Postal Serviceequested an extension of time to file a responsive
pleadingas part of its Response to tM®tion to Reinstate the Complatttime the
agency said it needdd “procure the complaint from the Clerk of the DC Superior
Court[.]” (U.S.P.S. Resp. at 2.5ix days later, all of the pleadin@i®m the plaintiff’s
D.C. Superior Court case were filed on the federal dobketirtue of the removal
(Super. Ct. Docs., ECF No.)5 which means thahe agency isurrentlyin receipt of
plaintiff’s complaintfor the purpose of Rule 81(c)Neverthelessas set forth in the

accompanying ordethe Courtwill grantdefendatis requestfor more time to submit



its answer or otherwise file a responsive pleadm¢he complaint With this additional
time, bothpartieswill have an opportunityo assess fully their respectip®sitiors
going forwardin regard to this matterA separate Order accompanies this

Memorandum Opinion.

Date: July 18, 2013 KeAoanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Judge



