APPEAL,JURY,TYPE-E
U.S. District Court
District of Columbia (Washington, DC)
CIVIL DOCKET FOR CASE #: 1:13—-cv—00758-RMC

FOX TELEVISION STATIONS, INC., et al v. FILMON X, Date Filed: 05/23/2013

LLC, et al Jury Demand: Plaintiff
Assigned to: Judge Rosemary M. Collyer Nature of Suit: 820 Copyright
Demand: $100,000 Jurisdiction: Federal Question
Cause: 17:101 Copyright Infringement

Plaintiff

FOX TELEVISION STATIONS, INC. represented byPaul March Smith

JENNER &BLOCK LLP

1099 New York Avenue, NW
Suite 900

Washington, DC 20001

(202) 639-6060

Fax: (202) 639-6066

Email: psmith@jenner.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amy M. Gallegos
JENNER &BLOCK LLP
633 W 5th Street

Suite 3600

Los Angeles, CA 90071
(213) 239-5100

Fax: (213) 239-5199
PRO HAC VICE

Julie Ann Shepard

JENNER &BLOCK LLP

633 W 5th Street

Suite 3600

Los Angeles, CA 90071
213-239-5100

Fax: 213-239-5199

Email: jshepard@jenner.com
PRO HAC VICE

ATTORNEY TO BE NOTICED

Richard L. Stone
JENNER &BLOCK LLP
633 W 5th Street

Suite 3600

Los Angeles, CA 90071
213-239-5100

Fax: 213-239-5199
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Plaintiff

TWENTIETH CENTURY FOX FILM

CORPORATION

Plaintiff

FOX BROADCASTING COMPANY,

INC.

Email: rstone@jenner.com
PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain

ARNOLD &PORTER LLP
555 12th Street, NW
Washington, DC 20004
(202) 942-6143

Fax: (202) 942-5999

Email: murad.hussain@aporter.com
ATTORNEY TO BE NOTICED

represented byPaul March Smith

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amy M. Gallegos
(See above for address)
PRO HAC VICE

Julie Ann Shepard

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Richard L. Stone

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byPaul March Smith

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amy M. Gallegos
(See above for address)
PRO HAC VICE

Julie Ann Shepard

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED


mailto:rstone@jenner.com
mailto:murad.hussain@aporter.com

Plaintiff

NBC SUBSIDIARY (WRC-TV), LLC

Plaintiff

NBC STUDIOS LLC

Richard L. Stone

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

ARNOLD &PORTER LLP

555 12th Street, NW

Washington, DC 20004

(202) 942-5444

Fax: (202) 942-5999

Email: robert.garrett@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

James Spencer Blackburn

ARNOLD &PORTER, LLP

777 South Figueroa Street

44th Floor

Los Angeles, CA 90017

(213) 243-4000

Fax: (213) 243-4199

Email: james_blackburn@aporter.com
PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin
ARNOLD &PORTER, LLP
777 South Figueroa Street
44th Floor


mailto:robert.garrett@aporter.com
mailto:james_blackburn@aporter.com

Plaintiff

UNIVERSAL NETWORK
TELEVISION LLC

Plaintiff

OPEN 4 BUSINESS PRODUCTIONS
LLC

Los Angeles, CA 90017

(213) 243-4000

Fax: (213) 243-4199

Email: john.ulin@aporter.com
PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED


mailto:john.ulin@aporter.com

Plaintiff

TELEMUNDO NETWORK GROUP

LLC,

Plaintiff

AMERICAN BROADCASTING
COMPANIES, INC.

Plaintiff

DISNEY ENTERPRISES, INC.

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED



Plaintiff

ALLBRITTON COMMUNICATIONS

COMPANY

Plaintiff
GANNETT CO., INC.

Plaintiff
CBS BROADCASTING, INC.,

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented by



Plaintiff
CBS STUDIOS

V.
Defendant

AEREOKILLER LLC,
TERMINATED: 08/19/2013

Robert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

James Spencer Blackburn
(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

BAKER MARQUET LLP
10990 Wilshire Boulevard
Suite 400

Los Angeles, CA 90024
(424) 652-7800

Fax: (424) 652-7850
LEAD ATTORNEY

PRO HAC VICE



Defendant

FILMON.TV NETWORKS, INC,,

Defendant

FILMON.TV, INC.

ATTORNEY TO BE NOTICED

Ryan G. Baker

BAKER MARQUET LLP
10990 Wilshire Boulevard
Suite 400

Los Angeles, CA 90024

(424) 642-7800

Fax: (424) 642-7850

Email: rbaker@bakermarguart.com
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson

LAW OFFICE OF KERRY J.
DAVIDSON

1738 Elton Road

Suite 113

Silver Spring, MD 20903
(301) 563-9816

Fax: (866) 920-1535

Email: kdavidson@selflaw.com
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ryan G. Baker
(See above for address)


mailto:rbaker@bakermarquart.com
mailto:kdavidson@selflaw.com

Defendant
FILMON.COM, INC,

Defendant
FILMON X, LLC

Counter Claimant
FILMON X, LLC

LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented bylaime W. Marquart

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ryan G. Baker
(See above for address)



V.
Counter Defendant
FILMON X, LLC

Counter Claimant

AEREOKILLER LLC,
TERMINATED: 08/19/2013

Counter Claimant

FILMON.TV NETWORKS, INC,,

LEAD ATTORNEY
PRO HAC VICE
ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

10



Counter Claimant
FILMON.COM, INC,

Counter Claimant
FILMON.TV, INC.

V.

Counter Defendant

AEREOKILLER LLC,
TERMINATED: 08/19/2013

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker
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Counter Defendant
FILMON.TV NETWORKS, INC.,

Counter Defendant
FILMON.COM, INC,

Counter Defendant
FILMON.TV, INC.

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented bylaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY
PRO HAC VICE
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Counter Claimant

AEREOKILLER LLC,
TERMINATED: 08/19/2013

Counter Claimant
FILMON.TV NETWORKS, INC.,

Counter Claimant
FILMON.COM, INC,

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented bylaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
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Counter Claimant
FILMON.TV, INC.

V.

Counter Defendant

ALLBRITTON COMMUNICATIONS

COMPANY

Counter Defendant

AMERICAN BROADCASTING
COMPANIES, INC.

Counter Defendant
CBS BROADCASTING, INC.,

(See above for address)
ATTORNEY TO BE NOTICED

represented byJaime W. Marquart

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Ryan G. Baker

(See above for address)
LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kerry J. Davidson
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

ARNOLD &PORTER LLP

555 12th Street, NW

Suite 311

Washington, DC 20004

(202) 942-5444

Fax: (202) 942-5999

Email: robert.garrett@aporter.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
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Counter Defendant
CBS STUDIOS

Counter Defendant
DISNEY ENTERPRISES, INC.

Counter Defendant

FOX BROADCASTING COMPANY,
INC.

Counter Defendant

FOX TELEVISION STATIONS, INC.

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byPaul March Smith

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amy M. Gallegos
(See above for address)
PRO HAC VICE

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byPaul March Smith

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED
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Counter Defendant

GANNETT CO., INC. represented byRobert Alan Garrett
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

Counter Defendant

NBC STUDIOS LLC represented byRobert Alan Garrett
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

Counter Defendant

NBC SUBSIDIARY (WRC-TV), LLC represented byRobert Alan Garrett
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Charles Ulin

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

Counter Defendant

OPEN 4 BUSINESS PRODUCTIONS represented byRobert Alan Garrett
LLC (See above for address)
LEAD ATTORNEY

ATTORNEY TO BE NOTICED
Murad Hussain

(See above for address)
ATTORNEY TO BE NOTICED

Counter Defendant

TELEMUNDO NETWORK GROUP represented byRobert Alan Garrett
LLC, (See above for address)
LEAD ATTORNEY
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Counter Defendant
TWENTIETH CENTURY FOX FILM represented byPaul March Smith

CORPORATION

Counter Defendant

UNIVERSAL NETWORK
TELEVISION LLC

ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Amy M. Gallegos
(See above for address)
PRO HAC VICE

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

represented byRobert Alan Garrett
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Murad Hussain
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed

Page

Docket Text

05/23/2013

COMPLAINT against FILMON X, LLC, FILMON.COM, INC,, FILMON.TV
NETWORKS, INC.,, FILMON.TV, INC. with Jury Demand ( Filing fee $ 400
receipt number 0090-3336993) filed by UNIVERSAL NETWORK
TELEVISION LLC,, TWENTIETH CENTURY FOX FILM CORPORATION,
NBC SUBSIDIARY (WRC-TV) LLC,, NBC STUDIOS LLC,, AMERICAN
BROADCASTING COMPANIES, INC., TELEMUNDO NETWORK GROUP
LLC,, ALLBRITTON COMMUNICATIONS COMPANY, FOX TELEVISION
STATIONS, INC.,, DISNEY ENTERPRISES, INC.,, OPEN 4 BUSINESS
PRODUCTIONS LLC,, FOX BROADCASTING COMPANY, INC..
(Attachments: # 1 Exhibit Exhibit A,_# 2 Exhibit Exhibit B, # 3 Civil Cover

Sheet, # 4 Summons)(Hussain, Murad) Modified on 8/20/2013 (rdj). (Entered:

05/23/2013)

o

05/23/2013

REPORT on the Filing or Determination of an Action or Appeal Regarding
Copyright. (Hussain, Murad) Modified on 5/24/2013 (rdj). (Entered: 05/23/2(

13)

05/23/2013

NOTICE OF RELATED CASE by All Plaintiffs. Case related to Case No.
2:12-CV-6921 (C.D. Cal.); 2:12-CV-6950 (C.D. Cal.). (Hussain, Murad)

(Entered: 05/23/2013)
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https://ecf.dcd.uscourts.gov/doc1/04504295932?caseid=160135&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514295933?caseid=160135&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514295934?caseid=160135&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514295935?caseid=160135&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514295936?caseid=160135&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514295939?caseid=160135&de_seq_num=39&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514295960?caseid=160135&de_seq_num=41&hdr=1&pdf_header=1&pdf_toggle_possible=1

05/23/2013 4 Corporate Disclosure Statement by ALLBRITTON COMMUNICATIONS
COMPANY, AMERICAN BROADCASTING COMPANIES, INC., DISNEY
ENTERPRISES, INC.,, FOX BROADCASTING COMPANY, INC., FOX
TELEVISION STATIONS, INC.,, NBC STUDIOS LLC,, NBC SUBSIDIARY
(WRC-TV) LLC,, OPEN 4 BUSINESS PRODUCTIONS LLC,, TELEMUNDQ®
NETWORK GROUP LLC,, TWENTIETH CENTURY FOX FILM
CORPORATION, UNIVERSAL NETWORK TELEVISION LLC,. (Hussain,
Murad) (Entered: 05/23/2013)

05/23/2013 Case Assigned to Judge Rosemary M. Collyer. (md, ) (Entered: 05/24/2018)

05/24/2013 5 AMENDED COMPLAINT against FILMON X, LLC, FILMON.COM, INC,,
FILMON.TV NETWORKS, INC., FILMON.TV, INC. with Jury Demand filed
by GANNETT CO., INC., CBS BROADCASTING INC., CBS STUDIOS.
(Attachments: # 1 Exhibit A, # 2 Exhibit B)(rdj) Modified on 8/20/2013 (rdj).
(Entered: 05/24/2013)

05/24/2013 6 Electronic Summons (4) Issued as to FILMON X, LLC, FILMON.COM, INQ,
FILMON.TV NETWORKS, INC., FILMON.TV, INC. (Attachments;_# 1 consgnt
form, # 2 notice of consent to trial)(rdj) Modified on 8/20/2013 (rdj). (Entered:
05/24/2013)

05/24/2013 7 NOTICEOF CORRECTED CIVIL COVER SHEBY ALLBRITTON
COMMUNICATIONS COMPANY, AMERICAN BROADCASTING
COMPANIES, INC., CBS BROADCASTING, INC.,, CBS STUDIOS, DISNE}Y
ENTERPRISES, INC.,, FOX BROADCASTING COMPANY, INC., FOX
TELEVISION STATIONS, INC., GANNETT CO., INC., NBC STUDIOS LLC|,
NBC SUBSIDIARY (WRC-TV) LLC,, OPEN 4 BUSINESS PRODUCTIONS
LLC,, TELEMUNDO NETWORK GROUP LLC,, TWENTIETH CENTURY

FOX FILM CORPORATION, UNIVERSAL NETWORK TELEVISION LLC, r¢
1 Complaint,, (Hussain, Murad) (Entered: 05/24/2013)

174

05/24/2013 | _8 LCVR 7.1 CERTIFICATE OF DISCLOSURE of Corporate Affiliations and
Financial InteresttAMENDED)by ALLBRITTON COMMUNICATIONS
COMPANY, AMERICAN BROADCASTING COMPANIES, INC., CBS
BROADCASTING, INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC.,,
FOX BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS,
INC., GANNETT CO., INC., NBC STUDIOS LLC,, NBC SUBSIDIARY
(WRC-TV) LLC,, OPEN 4 BUSINESS PRODUCTIONS LLC,, TELEMUNDQ
NETWORK GROUP LLC,, TWENTIETH CENTURY FOX FILM
CORPORATION, UNIVERSAL NETWORK TELEVISION LLC, (Hussain,
Murad) (Entered: 05/24/2013)

06/20/2013 9 NOTICE of Appearance by Kerry J. Davidson on behalf of All Defendants
(Davidson, Kerry) (Entered: 06/20/2013)

06/20/2013 | 10 MOTION for Leave to Appear Pro Hac Vice :Attorney Name- Ryan G. Baker,
:Firm— Baker Marquart LLP, :Address— 10990 Wilshire Boulevard, Suite 400,
Los Angeles, CA 90024. Phone No. — 424-642-7800. Fax No. — 424-642—7850
by FILMON X, LLC,, FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,,
FILMON.TV, INC. (Attachments: # 1 Affidavit)(Davidson, Kerry) Modified on
8/20/2013 (rdj). (Entered: 06/20/2013)

06/20/2013 | 11 MOTION for Leave to Appear Pro Hac Vice :Attorney Name- Jaime W.
Marquart, :Firm— Baker Marquart, :Address— 10990 Wilshire Boulevard, Suite

18



https://ecf.dcd.uscourts.gov/doc1/04514295975?caseid=160135&de_seq_num=43&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504296681?caseid=160135&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514296682?caseid=160135&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514296684?caseid=160135&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504296693?caseid=160135&de_seq_num=75&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514296694?caseid=160135&de_seq_num=75&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514296695?caseid=160135&de_seq_num=75&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514297297?caseid=160135&de_seq_num=77&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504295932?caseid=160135&de_seq_num=26&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514297309?caseid=160135&de_seq_num=80&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514330858?caseid=160135&de_seq_num=86&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504330861?caseid=160135&de_seq_num=92&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514330862?caseid=160135&de_seq_num=92&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504330865?caseid=160135&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1

400, Los Angeles, CA 90024. Phone No. — 424-652-7800. Fax No. -
424-652-7850 by FILMON X, LLC,, FILMON.COM, INC,, FILMON.TV
NETWORKS, INC.,, FILMON.TV, INC. (Attachments_# 1 Affidavit)(Davidso
Kerry) Modified on 8/20/2013 (rdj). (Entered: 06/20/2013)

=

06/21/2013

MINUTE ORDER granting 10 Motion for Leave to Appear Pro Hac Vice;

granting 11 Motion for Leave to Appear Pro Hac Vice. Attorneys Ryan G. Baker

and Jaime W. Marquart may appear pro hac vice on behalf of Defendants. §
by Judge Rosemary M. Collyer on 6/21/13. (Icrmc2) (Entered: 06/21/2013)

bigned

06/27/2013

ANSWER to 5 Amended Complaint , COUNTERCLAIM against FILMON
LLC,, FILMON.TV NETWORKS, INC.,, FILMON.COM, INC,, FILMON.TV,
INC. by FILMON X, LLC,, FILMON.TV NETWORKS, INC.,, FILMON.COM,
INC,, FILMON.TV, INC.. Related document: 5 Amended Complaint filed by
CBS STUDIOS, CBS BROADCASTING, INC.,, GANNETT CO., INC..
(Attachments: # 1 Supplement Counterclaim)(Davidson, Kerry) Modified on
8/20/2013 (zrdj, ). (Entered: 06/27/2013)

06/27/2013

Amended COUNTERCLAIM against All Plaintiffs filed by FILMON X, LLC,
FILMON.TV NETWORKS, INC.,, FILMON.COM, INC,, FILMON.TV,
INC..(Davidson, Kerry) Modified on 8/20/2013 (rd)). (Entered: 06/27/2013)

06/27/2013

AmendedANSWER to Complain{First Amended Versiorgy FILMON X,
LLC,, FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,, FILMON.TV,
INC..(Davidson, Kerry) Modified on 8/20/2013 (rd)). (Entered: 06/27/2013)

06/28/2013

NOTICE of Appearance by Paul March Smith on behalf of FOX
BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS, INC.,
TWENTIETH CENTURY FOX FILM CORPORATION (Smith, Paul) (Entere
06/28/2013)

o

07/11/2013

NOTICE of Appearance by Murad Hussain on behalf of ALLBRITTON
COMMUNICATIONS COMPANY, AMERICAN BROADCASTING
COMPANIES, INC., CBS BROADCASTING, INC.,, CBS STUDIOS, DISNE
ENTERPRISES, INC., GANNETT CO., INC., NBC STUDIOS LLC, NBC
SUBSIDIARY (WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS LLC,
TELEMUNDO NETWORK GROUP LLC,, UNIVERSAL NETWORK
TELEVISION LLC (Hussain, Murad) (Entered: 07/11/2013)

07/11/2013

ERRATANOTICE)by ALLBRITTON COMMUNICATIONS COMPANY,
AMERICAN BROADCASTING COMPANIES, INC., CBS BROADCASTING

INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC., GANNETT CO., ING.

NBC STUDIOS LLC, NBC SUBSIDIARY (WRC-TV), LLC, OPEN 4
BUSINESS PRODUCTIONS LLC, TELEMUNDO NETWORK GROUP LLC,
UNIVERSAL NETWORK TELEVISION LLC. (Attachments: # 1
Errata)(Hussain, Murad) (Entered: 07/11/2013)

U

07/11/2013

Unopposed MOTION for Leave to Appear Pro Hac Vice :Attorney Name-—
C. Ulin, :Firm- Arnold &Porter LLP, :Address— 777 South Figueroa Street, 4

Floor, Los Angeles, CA 90017-5844. Phone No. — (213) 243-4000. Fax Na.

(213) 243-4199 by ALLBRITTON COMMUNICATIONS COMPANY,
AMERICAN BROADCASTING COMPANIES, INC., CBS BROADCASTING

INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC., GANNETT CO., ING.

NBC STUDIOS LLC, NBC SUBSIDIARY (WRC-TV), LLC, OPEN 4
BUSINESS PRODUCTIONS LLC, TELEMUNDO NETWORK GROUP LLC,

John
4th
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https://ecf.dcd.uscourts.gov/doc1/04514330866?caseid=160135&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504330861?caseid=160135&de_seq_num=92&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504330865?caseid=160135&de_seq_num=94&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504338277?caseid=160135&de_seq_num=109&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504296681?caseid=160135&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504296681?caseid=160135&de_seq_num=67&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514338278?caseid=160135&de_seq_num=109&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514340037?caseid=160135&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514340040?caseid=160135&de_seq_num=191&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514340917?caseid=160135&de_seq_num=193&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514355506?caseid=160135&de_seq_num=201&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504355509?caseid=160135&de_seq_num=203&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514355510?caseid=160135&de_seq_num=203&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504355513?caseid=160135&de_seq_num=205&hdr=1&pdf_header=1&pdf_toggle_possible=1

UNIVERSAL NETWORK TELEVISION LLC (Attachments: # 1 Declaration,
2 Text of Proposed Order)(Hussain, Murad) (Entered: 07/11/2013)

53

07/11/2013

Unopposed MOTION for Leave to Appear Pro Hac Vice :Attorney Name-
S. Blackburn, :Firm— Arnold &Porter LLP, :Address— 777 South Figueroa St
44th Floor, Los Angeles, CA 90017-5844. Phone No. - (213) 243-4000. F4
- (213) 243-4199 by ALLBRITTON COMMUNICATIONS COMPANY,
AMERICAN BROADCASTING COMPANIES, INC., CBS BROADCASTING

INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC., GANNETT CO., ING.

NBC STUDIOS LLC, NBC SUBSIDIARY (WRC-TV), LLC, OPEN 4
BUSINESS PRODUCTIONS LLC, TELEMUNDO NETWORK GROUP LLC,
UNIVERSAL NETWORK TELEVISION LLC (Attachments:_# 1 Declaration,
2 Text of Proposed Order)(Hussain, Murad) (Entered: 07/11/2013)

James
reet,
X No.

=

07/12/2013

MINUTE ORDER granting 18 Motion for Leave to Appear Pro Hac Vice as
attorney John C. Ulin; granting 19 Motion for Leave to Appear Pro Hac Vice
to attorney James S. Blackburn. Signed by Judge Rosemary M. Collyer on
7/12/2013. (Icrmc2) (Entered: 07/12/2013)

as

07/15/2013

NOTICE of Appearance by Robert Alan Garrett on behalf of ALLBRITTON
COMMUNICATIONS COMPANY, AMERICAN BROADCASTING
COMPANIES, INC., CBS BROADCASTING, INC.,, CBS STUDIOS, DISNE
ENTERPRISES, INC., GANNETT CO., INC., NBC STUDIOS LLC, NBC
SUBSIDIARY (WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS LLC,
TELEMUNDO NETWORK GROUP LLC,, UNIVERSAL NETWORK
TELEVISION LLC (Garrett, Robert) (Entered: 07/15/2013)

07/16/2013

MOTION for Leave to Appear Pro Hac Vice :Attorney Name- Julie A. She
:Firm— Jenner &Block LLP, :Address— 633 W 5th Street, Suite 3600, Los
Angeles, CA 90071. Phone No. — 213-239-5100. Fax No. — 213-239-519
FOX BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS,
INC., TWENTIETH CENTURY FOX FILM CORPORATION (Attachments: #
Declaration of Julie A. Shepard, # 2 Text of Proposed Order)(Smith, Paul)
(Entered: 07/16/2013)

07/16/2013

MOTION for Leave to Appear Pro Hac Vice :Attorney Name- Richard L. S
:Firm— Jenner &Block LLP, :Address— 633 W 5th Street, Suite 3600, Los
Angeles, CA 90071. Phone No. — 213-239-5100. Fax No. — 213-239-519
FOX BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS,
INC., TWENTIETH CENTURY FOX FILM CORPORATION (Attachments: #
Declaration of Richard L. Stone, # 2 Text of Proposed Order)(Smith, Paul)
(Entered: 07/16/2013)

tone,

D by

07/17/2013

MINUTE ORDER granting 21 Motion for Leave to Appear Pro Hac Vice;
granting 22 Motion for Leave to Appear Pro Hac Vice. Attorneys Julie A.
Shepard and Richard L. Stone are granted leave to appear pro hac vice in t
matter. Signed by Judge Rosemary M. Collyer on 7/17/2013. (lcrmc2) (Ente
07/17/2013)

his
red:

07/17/2013

ORDER setting Initial Scheduling Conference for September 3, 2013, at 9
a.m. The parties are directed to meet and confer as outlined herein. Signed
Judge Rosemary M. Collyer on 7/17/2013. (Icrmc2) (Entered: 07/17/2013)

45
by

07/18/2013

ANSWER to 13 COUNTERCLAIM by FOX BROADCASTING COMPANY,
INC., FOX TELEVISION STATIONS, INC., TWENTIETH CENTURY FOX
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https://ecf.dcd.uscourts.gov/doc1/04514355515?caseid=160135&de_seq_num=205&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504355518?caseid=160135&de_seq_num=207&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514355519?caseid=160135&de_seq_num=207&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514355520?caseid=160135&de_seq_num=207&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504355513?caseid=160135&de_seq_num=205&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04504360680?caseid=160135&de_seq_num=225&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514360681?caseid=160135&de_seq_num=225&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514360682?caseid=160135&de_seq_num=225&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504360691?caseid=160135&de_seq_num=227&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514360692?caseid=160135&de_seq_num=227&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514360693?caseid=160135&de_seq_num=227&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504360680?caseid=160135&de_seq_num=225&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504360691?caseid=160135&de_seq_num=227&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514362189?caseid=160135&de_seq_num=232&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514364617?caseid=160135&de_seq_num=234&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514340037?caseid=160135&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1

FILM CORPORATION. Related document: 13 COUNTERCLAIM filed by
FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,, FILMON.TV, INC.,
FILMON X, LLC,.(Smith, Paul) Modified on 8/20/2013 (rdj). (Entered:
07/18/2013)

07/18/2013

ANSWER to 13 COUNTERCLAIM by ALLBRITTON COMMUNICATIONS
COMPANY, AMERICAN BROADCASTING COMPANIES, INC., CBS
BROADCASTING, INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC.,
GANNETT CO., INC., NBC STUDIOS LLC, NBC SUBSIDIARY (WRC-TV),
LLC, OPEN 4 BUSINESS PRODUCTIONS LLC, TELEMUNDO NETWORK
GROUP LLC,, UNIVERSAL NETWORK TELEVISION LLC. Related
document: 13 COUNTERCLAIM filed by FILMON.COM, INC,, FILMON.TV
NETWORKS, INC.,, FILMON.TV, INC., FILMON X, LLC,.(Garrett, Robert)
Modified on 8/20/2013 (zrdj, ). (Entered: 07/18/2013)

08/01/2013

STIPULATION by ALLBRITTON COMMUNICATIONS COMPANY,
AMERICAN BROADCASTING COMPANIES, INC., CBS BROADCASTING
INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC., FOX
BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS, INC.,
GANNETT CO., INC., NBC STUDIOS LLC, NBC SUBSIDIARY (WRC-TV),
LLC, OPEN 4 BUSINESS PRODUCTIONS LLC, TELEMUNDO NETWORK]
GROUP LLC,, TWENTIETH CENTURY FOX FILM CORPORATION,
UNIVERSAL NETWORK TELEVISION LLC. (Attachments: # 1 Text of
Proposed Order)(Smith, Paul) (Entered: 08/01/2013)

08/01/2013

Joint MOTION for Preliminary Injunction by ALLBRITTON
COMMUNICATIONS COMPANY, AMERICAN BROADCASTING
COMPANIES, INC., CBS BROADCASTING, INC., CBS STUDIOS, DISNEY
ENTERPRISES, INC., FOX BROADCASTING COMPANY, INC., FOX
TELEVISION STATIONS, INC., GANNETT CO., INC., NBC STUDIOS LLC
NBC SUBSIDIARY (WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS
LLC, TELEMUNDO NETWORK GROUP LLC,, TWENTIETH CENTURY
FOX FILM CORPORATION, UNIVERSAL NETWORK TELEVISION LLC
(Attachments: # 1 Memorandum in Support, # 2 Appendix, # 3 Declaration ¢
Julie Shepard, # 4 Declaration of Sherry Brennan, # 5 Declaration of Samus
Bahun Part 1 of 5, # 6 Declaration of Samuel Bahun Part 2 of 5, # 7 Declard
of Samuel Bahun Part 3 of 5. # 8 Declaration of Samuel Bahun Part 4_of 5,
Declaration of Samuel Bahun Part 5 of 5. # 10 Declaration of Barbara Wall,
Declaration of Carly Seabrook, # 12 Declaration of Daniel Kummer, # 13
Declaration of Marsha Reed. # 14 Declaration of Rebecca Borden, # 15
Declaration of William Lord, # 16 Text of Proposed Order)(Smith, Paul). Adg
MOTION for Hearing on 8/2/2013 (rdj). (Entered: 08/01/2013)

f
B
ition
i 9

# 11

led

08/02/2013

MINUTE ORDER. In light of the recently filed 27 Plaintiffs' Motion for
Preliminary Injunction, the parties are directed to the Court's standing order
civil cases, available at
http://www.dcd.uscourts.gov/dcd/sites/dcd/files/rmc—civil-ECF-registration.
particularly the provisions regarding courtesy copies of lengthy filings. Signg
Judge Rosemary M. Collyer on 8/2/2013. (Icrmc2) (Entered: 08/02/2013)

for

0df,
d by

08/06/2013

MINUTE ORDER. A hearing on 27 the Motion for Preliminary Injunction sh
be held on September 20, 2013, at 2:00 p.m. The Initial Scheduling Confer¢
presently scheduled for September 3, 2013, is heY&JATED ; scheduling

all
nce
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https://ecf.dcd.uscourts.gov/doc1/04514340037?caseid=160135&de_seq_num=145&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
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https://ecf.dcd.uscourts.gov/doc1/04514381957?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381958?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381959?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381960?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381961?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381962?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381963?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381964?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381965?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381966?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381967?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381968?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381969?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381970?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514381971?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1

matters will be addressed as necessary at the September 20, 2013 hearing
Defendants shall file a response to the Motion for Preliminary Injunction no |ater
than August 15, 2013. Plaintiffs shall file their reply no later than August 23,
2013. Signed by Judge Rosemary M. Collyer on 8/6/2013.(Icrmc2) (Entered:
08/06/2013)

08/06/2013

Set/Reset Deadlines/Hearings: Response to 27 due by 8/15/2013. Reply due by
8/23/2013. Evidentiary Hearing_re 27 set for 9/20/2013 at 2:00 PM in Courtrpom
8 before Judge Rosemary M. Collyer. (cdw) (Entered: 08/08/2013)

08/13/2013

MOTION for Leave to Appear Pro Hac Vice :Attorney Name— Amy M. Gallegos,
:Firm— Jenner &Block LLP, :Address— 633 W 5th Street, Suite 3600, Los
Angeles, CA 90071. Phone No. — 213-239-5100. Fax No. — 213-239-5199 by
FOX BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS,
INC., TWENTIETH CENTURY FOX FILM CORPORATION (Attachments: # 1
Declaration of Amy Gallegos, # 2 Text of Proposed Order)(Smith, Paul) (Entered:
08/13/2013)

08/13/2013

MINUTE ORDER granting 28 Motion for Leave to Appear Pro Hac Vice.
Attorney Amy M. Gallegos may appearo hac vicefor the Fox plaintiffs. Signe
by Judge Rosemary M. Collyer on 8/13/2013. (Icrmc2) (Entered: 08/13/2013)

j -

08/14/2013

NOTICBf Defendant FILMON X, LLC Name ChartgeFILMON X, LLC,,
FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,, FILMON.TV, INC.
(Baker, Ryan) Modified on 8/20/2013 (rdj). (Entered: 08/14/2013)

08/15/2013

if, ) (Entered: 08/15/2013)

08/15/2013

MOTION for name change by FILMON X, LLC,, FILMON.COM, INC,,
FILMON.TV NETWORKS, INC.,, FILMON.TV, INC. (Baker, Ryan) Modified
on 8/20/2013 (rd)). (Entered: 08/15/2013)

08/15/2013

Memorandum in opposition to re 27 Joint MOTION for Preliminary Injunction
MOTION for Hearing filed by FILMON X, LLC,, FILMON.COM, INC,,
FILMON.TV NETWORKS, INC.,, FILMON.TV, INC.. (Attachments; # 1
Declaration of Alkiviades David, # 2 Declaration of Mykola Kutovyy, # 3
Evidentiary Objections, # 4 Request for Judicial Notice, # 5 Certificate of
Service)(Baker, Ryan) Modified on 8/20/2013 (rdj). (Entered: 08/15/2013)

08/19/2013

MINUTE ORDER granting 30 Motion to Amend Caption.
Defendant/counter—plaintiff Aereokiller LLC has amended its certificate of
formation to change its name to FilmOn X, LLC. The Deputy Clerk shall corfect
the case caption to replace every instance of "Aereokiller LLC" with "FilmOn X,
LLC." Signed by Judge Rosemary M. Collyer on 8/19/2013. (lcrmc2) (Entered:
08/19/2013)

08/23/2013

REPLY to opposition to motion_re 27 Joint MOTION for Preliminary Injunction
MOTION for Hearing filed by ALLBRITTON COMMUNICATIONS
COMPANY, AMERICAN BROADCASTING COMPANIES, INC., CBS
BROADCASTING, INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC.,
FOX BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS,
INC., GANNETT CO., INC., NBC STUDIOS LLC, NBC SUBSIDIARY
(WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS LLC, TELEMUNDQ
NETWORK GROUP LLC,, TWENTIETH CENTURY FOX FILM
CORPORATION, UNIVERSAL NETWORK TELEVISION LLC. (Attachment
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https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504393784?caseid=160135&de_seq_num=294&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514393785?caseid=160135&de_seq_num=294&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514393786?caseid=160135&de_seq_num=294&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504393784?caseid=160135&de_seq_num=294&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514395505?caseid=160135&de_seq_num=298&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514396683?caseid=160135&de_seq_num=307&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504397461?caseid=160135&de_seq_num=309&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514397462?caseid=160135&de_seq_num=309&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514397463?caseid=160135&de_seq_num=309&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514397464?caseid=160135&de_seq_num=309&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514397465?caseid=160135&de_seq_num=309&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514397466?caseid=160135&de_seq_num=309&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514396683?caseid=160135&de_seq_num=307&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504407170?caseid=160135&de_seq_num=327&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504381955?caseid=160135&de_seq_num=285&hdr=1&pdf_header=1&pdf_toggle_possible=1

#_1 Response to Evidentiary Objections, # 2 Objections to Request for Judi¢

Notice)(Smith, Paul) (Entered: 08/23/2013)

ial

09/05/2013

3(

) MEMORANDUM AND OPINION. Signed by Judge Rosemary M. Collyer @
9/5/2013. (Icrmc2) (Entered: 09/05/2013)

09/05/2013

6]

b PRELIMINARY INJUNCTION. 27 Plaintiffs' Motion for Preliminary Injuncti
is granted. The hearing scheduled for September 20, 2013, is converted to

DN
A Sstatu:

conference. This preliminary injunction is effective immediately upon posting of

$250,000 bond. See preliminary injunction for details Signed by Judge Ros4
M. Collyer on 9/5/2013.(Icrmc2) (Entered: 09/05/2013)

pmary

09/09/2013

Injunction BOND filed with the Clerk of the Court on September 9, 2013
pursuant to 34 in the amount of $ 250,000 posted by ALLBRITTON
COMMUNICATIONS COMPANY, AMERICAN BROADCASTING
COMPANIES, INC., CBS BROADCASTING, INC., CBS STUDIOS, DISNEY
ENTERPRISES, INC., FOX BROADCASTING COMPANY, INC., FOX
TELEVISION STATIONS, INC., GANNETT CO., INC., NBC STUDIOS LLC
NBC SUBSIDIARY (WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS
LLC, TELEMUNDO NETWORK GROUP LLC,, TWENTIETH CENTURY
FOX FILM CORPORATION, UNIVERSAL NETWORK TELEVISION LLC
(rdj) (Entered: 09/09/2013)

09/11/2013

Emergency MOTION to Styeliminary Injunctionby AEREOKILLER LLC,,
FILMON X, LLC, FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,,
FILMON.TV, INC. (Attachments: # 1 Declaration, # 2 Declaration, # 3
Declaration, # 4 Text of Proposed Order)(Baker, Ryan) (Entered: 09/11/201

09/11/2013

Emergency MOTION for Reconsideratigon re 33 Memorandum &Opinion, 3
Preliminary Injunction, by AEREOKILLER LLC,, FILMON X, LLC,
FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,, FILMON.TV, INC.
(Attachments: # 1 Declaration, # 2 Declaration, # 3 Declaration, # 4 Text of
Proposed Order)(Baker, Ryan) (Entered: 09/11/2013)

09/11/2013

Emergency MOTION Judicial Notice re 37 Emergency MOTION for
Reconsideration re 33 Memorandum &Opinion, 34 Preliminary Injunction, ,
Emergency MOTION to Stalreliminary Injunctionby AEREOKILLER LLC,,
FILMON X, LLC, FILMON.COM, INC,, FILMON.TV NETWORKS, INC.,,
FILMON.TV, INC. (Attachments: # 1 Text of Proposed Order)(Baker, Ryan)
(Entered: 09/11/2013)

B6

09/11/2013

MINUTE ORDER. Plaintiffs shall respond to 36 , 37 , and 38 FilmOn X's
emergency motions no later than 9:00 a.m. Eastern time on September 12,
Plaintiffs may respond in an omnibus filing or by seriatim responses. Signed
Judge Rosemary M. Collyer on 9/11/2013. (Icrmc2) (Entered: 09/11/2013)

2013.
by

09/11/2013

Set/Reset Deadlines/Hearings: Responses_to 36 , 37, and 38 due by 9/12
(cdw) (Entered: 09/11/2013)

2013.

09/12/2013

Memorandum in opposition to re 36 Emergency MOTION toPgdiyninary
Injunction_38 Emergency MOTION Judicial Notice_re 37 Emergency MOTIC
for Reconsideration re 33 Memorandum &Opinion, 34 Preliminary Injunctior
36 Emergency MOTION to Stagreliminary Injunctionfiled by ALLBRITTON
COMMUNICATIONS COMPANY, AMERICAN BROADCASTING
COMPANIES, INC., CBS BROADCASTING, INC.,, CBS STUDIOS, DISNE

N
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https://ecf.dcd.uscourts.gov/doc1/04514427278?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427279?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427280?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427283?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514421479?caseid=160135&de_seq_num=331&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514421485?caseid=160135&de_seq_num=333&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427284?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427285?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427286?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427287?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427290?caseid=160135&de_seq_num=343&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427283?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514421479?caseid=160135&de_seq_num=331&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514421485?caseid=160135&de_seq_num=333&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427276?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514427291?caseid=160135&de_seq_num=343&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427276?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427283?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427290?caseid=160135&de_seq_num=343&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427276?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427283?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427290?caseid=160135&de_seq_num=343&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504429388?caseid=160135&de_seq_num=354&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427276?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427290?caseid=160135&de_seq_num=343&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427283?caseid=160135&de_seq_num=339&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514421479?caseid=160135&de_seq_num=331&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04514421485?caseid=160135&de_seq_num=333&hdr=1&pdf_header=1&pdf_toggle_possible=1
https://ecf.dcd.uscourts.gov/doc1/04504427276?caseid=160135&de_seq_num=337&hdr=1&pdf_header=1&pdf_toggle_possible=1

ENTERPRISES, INC., FOX BROADCASTING COMPANY, INC., FOX
TELEVISION STATIONS, INC., GANNETT CO., INC., NBC STUDIOS LLC
NBC SUBSIDIARY (WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS
LLC, TELEMUNDO NETWORK GROUP LLC,, TWENTIETH CENTURY
FOX FILM CORPORATION, UNIVERSAL NETWORK TELEVISION LLC.
(Attachments: # 1 Declaration of Julie A. Shepard, # 2 Objections to Defend
Supplemental Evidence_# 3 Objections to Defendants' Request for Judicial
Notice, #4 Text of Proposed Order)(Smith, Paul) (Entered: 09/12/2013)

09/12/2013

Memorandum in opposition to re 37 Emergency MOTION for Reconsidera
33 Memorandum &Opinion, 34 Preliminary Injunction, , 38 Emergency
MOTION Judicial Notice re 37 Emergency MOTION for Reconsideration re
Memorandum &Opinion, 34 Preliminary Injunction. , 36 Emergency MOTIO
StayPreliminary Injunctionfiled by ALLBRITTON COMMUNICATIONS
COMPANY, AMERICAN BROADCASTING COMPANIES, INC., CBS
BROADCASTING, INC.,, CBS STUDIOS, DISNEY ENTERPRISES, INC.,
FOX BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS,
INC., GANNETT CO., INC., NBC STUDIOS LLC, NBC SUBSIDIARY
(WRC-TV), LLC, OPEN 4 BUSINESS PRODUCTIONS LLC, TELEMUNDQ
NETWORK GROUP LLC,, TWENTIETH CENTURY FOX FILM
CORPORATION, UNIVERSAL NETWORK TELEVISION LLC. (Attachment
# 1 Objections to Defendants' Supplemental Evidence, # 2 Objections to
Defendants' Request for Judicial Notice, # 3 Text of Proposed Order)(Smith
Paul) (Entered: 09/12/2013)

09/12/2013

MEMORANDUM AND OPINION. Signed by Judge Rosemary M. Collyer g
9/12/2013. (Icrmc2) (Entered: 09/12/2013)

09/12/2013

ORDER denying 36 Motion to Stay; denying 37 Motion for Reconsideratio
Signed by Judge Rosemary M. Collyer on 9/12/2013. (Icrmc2) (Entered:
09/12/2013)

ants'

lion re

33
N to
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09/12/2013

RESPONSE TO ORDER OF THE COURT re 42 Order on Motion to Stay,
on Motion for ReconsideratioDeclaration re Compliancéled by
AEREOKILLER LLC,, FILMON X, LLC, FILMON.COM, INC,, FILMON.TV
NETWORKS, INC.,, FILMON.TV, INC.. (Baker, Ryan) (Entered: 09/13/2013

Order

09/13/2013

MEET AND CONFER STATEMENT. (Shepard, Julie) (Entered: 09/13/201

09/16/2013

STIPULATIONRE STAYING THE LITIGATION PENDING APPEBY. FOX
BROADCASTING COMPANY, INC., FOX TELEVISION STATIONS, INC.,
TWENTIETH CENTURY FOX FILM CORPORATION. (Attachments: # 1 Te
of Proposed Order)(Shepard, Julie) (Entered: 09/16/2013)

Xt

09/16/2013

MINUTE ORDER. The parties' 45 Stipulation Regarding a Stay, which the
construes as a joint motion to stay the case, is granted in part and denied w
prejudice in part. The parties request that the case be stayed pending resol
an appeal of 34 the Preliminary Injunction, but no appeal has been filed. Th
motion to stay is granted to the extent that the status conference scheduled
September 20, 2013, is vacated so that Defendants may evaluate the possi
filing an appeal. The motion is denied without prejudice in all other respects
timely appeal is filed, the Court will consider an additional joint motion to std

Court
ithout
ition of
b joint
for
bility of
If a
y. If

no timely appeal is filed, a status conference will be scheduled. Signed by Judge

Rosemary M. Collyer on 9/16/2013. (lcrmc2) (Entered: 09/16/2013)
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09/16/2013

NOTICE OF APPEAL TO DC CIRCUIT COURT as_to 42 Order on Motion
Stay, Order on Motion for Reconsideration by FILMON X, LLC,
FILMON.COM, INC,, FILMON.TV, INC., FILMON.TV NETWORKS, INC.,.

to

Filing fee $ 455, receipt number 0090-3468883. Fee Status: Fee Paid. Parties

have been notified. (Baker, Ryan) (Entered: 09/16/2013)

09/16/2013

26 NOTICE OF APPEAL TO DC CIRCUIT COURT as to 34 Preliminary

Injunction, by FILMON X, LLC, FILMON.COM, INC,, FILMON.TV, INC.,
FILMON.TV NETWORKS, INC.,. Filing fee $ 455, receipt number

0090-3468890. Fee Status: Fee Paid. Parties have been notified. (Baker, R
(Entered: 09/16/2013)

yan)

09/17/2013

Transmission of the Notice of Appeal, Order Appealed, and Docket Sheet
Court of Appeals. The Court of Appeals fee was paid this date re 46 Notice
Appeal to DC Circuit Court,. (jf, ) (Entered: 09/17/2013)

to US
of
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UNITED STATES DISTRI CT COURT FOR THE
DISTRICT OF COLUMBIA

FOX TELEVISION STATIONS, INC., et al. Civil No. 1:13-cv-00758 (RMC)

Plaintiffs/Counte-Defendants Hon. Rosemary M. Collyer

V.
FILMON X LLC, et al.

Ddendants/Counte-Plaintiffs.

DEFENDANTS’ JOINT NOTICE OF APPEAL FROM ORDER GRANTING
STATEMENT )

Notice of Appeal

Notice is hereby given that Defemdsin the above-captioned matter,
FilmOn X LLC, FilmOn.tv Networks, Inc., FilmOn.tv, Inc., and FilmOn.com Inc.
(collectively, “Defendants’), hereby appeal to the United States Court of Appeals
for the District of Columbiafrom the Court’ s September 5, 2013 Order Granting
Plaintiffs Motion for Preliminary Injunction (Dkt. No. 34) and related
Memorandum of Opinion (Dkt. No. 33).

I
I
I
I
I
I
I
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September 16, 2013 Respectfully submitted,

By: /s/ Ryan G. Baker
Ryan G. Baker (admittearo hac vicég
BAKER MARQUART LLP
10990 Wilshire Blvd., Fourth Floor
Los Angeles, California 90024
(424) 652-7811 (telephone)
(424) 652-7850 (facsimile)
Cdlifornia Bar No. 214036

/s Kerry J. Davidson

LAW OFFICE OF KERRY J.
DAVIDSON

1738 Elton Road, Suite 113
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

FOX TELEVISION STATIONS, INC. , )
etal., )
)

Plaintiff s, )

)

V. ) Civil Action No. 13758 (RMC)

)

FILMON X LLC, etal., )
)

Defendants. )

)

OPINION

Defendants operate FilmOn X, a service that uses the Internet to give essisum
the abilityto watch live ovetthe-air television channels through their computers and on their
mobile devices. FiImOn X aso has adigital video recorder, or DVR, capability, permitting users
to pause live programming or record shows for later viewing. FilmOn X assigns an individual
user the content stream from one of thousands of minute antennas that it operates in major
metropolitan areas, including Washington, D.C. Plaintiffs are a group of copyright holders that
includes over-the-air television broadcasters and television programmers who have not licensed
any of their content to FilmOn X. Plaintiffs complain that FilmOn X isviolating their exclusive
right to public performance of their copyrighted works, which include local programs and some
of the country’s most popular evening television shows. Plaintiffsrely on arecent decision from
the U.S. District Court for the Central District of California, Fox Television Systems, Inc. v.
BarryDriller Content Systems, PL@BarryDriller), in which that court concluded that FilmOn X
violated the plaintiffs’ copyrights under the Copyright Act of 1976 and barred FilmOn X from

offering their content in the Ninth Circuit.
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FilmOn X responds that it modeled iprocessfterthe system approved &
2008 Second Circuit cas€artoon Network, LP v. CSC Holdings, If€ablevision, 536 F.3d
121 (2d Cir. 2008) FilmOn X contends thaCablevisiorheld, as a matter of lawhatthere is no
public performance od copyrighted work if there is a ct@one relationship between a copy of
the copyrighted work and the recipient—i.e., so long as each FilmOn X user has his or her own
assigned antenna, there is no copyright violation. FilmOn X notes that the Second Circuit
decided in April of thisyear that a substantially identical Internet service, Aereo, was not
committing copyright infringement. SeeWNET, Thirteen v. Aereo, In@ereo 1), 712 F.3d 676
(2d Cir. 2013).

The Court has carefully considered the rulings in Cablevisionand Aereo 1| but it
is not bound by them or by the California court’s ruling in BarryDriller, although the Court finds
BarryDiriller to be more persuasive. This Court concludes that the Copyright Act forbids
FilmOn X from retransmitting Plaintiffs’ copyrighted programs over the Internet. Plaintiffsare
thus likely to succeed on their claim that FilmOn X violates Plaintiffs’ exclusive public
performance rights in their copyrighted works. Because there is no dispute of fact between the
parties—indeed, each has won and each has lost in a different forum on these same facts—the
Court will grant Plaintiffs motion for a preliminary injunction and will convert the scheduled
preliminary injunction hearing to a status conference.

I. FACTS
A. The Parties

Plaintiffs® include the four major national broadcast television networks—ABC,

CBS, Fox, and NBC—as well as other distributors, rights holders, and DC-areatelevision

! Plaintiffs are: Fox Television Stations, Inc.; Twentieth Century Fox Film Corporation; Fox
Broadcasting Company, Inc.; NBC Subsidiary (WRC-TV), LLC; NBC Studios LLC; Universal

2
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broadcasters. Am. Compl. [Dkt. 5] 11 13—-26. Defendants, referred to collectivelyjn@sn X,
are:FilmOn X LLC (formerly known as Aereokiller); FilmOn.tv Networks, Inc.; FilmQmn.t
Inc.; and FilmOn.com Inc. FilmOX operatesa website that combines the functionality of a
television with that of a digital video recordeFhe Amended Complaistates one claimthat
FilmOn X infringescopyrights held by Plaintiffs fpinter alia, local news broadcasts and
nationally broadcast television programs includiige (Fox), The Offic(NBC), Grey s
Anatomy(ABC), andElementary(CBS). Id. 11137-46;see alsad., Ex. B. [Dkt 52] (list of
illustrative copyright registrations); see alsaviem. Supp. PIs. Mot. (Pls. Mem.) [Dkt. 27-1] at 6
(listing as examples of local programming Washington Nationals baseball tel ecasts and WUSA 9
News at 6 p.m.). Plaintiffs have provided extensive documentation as to the copyrights they hold
for both local and national programming, which is not disputed by FilmOn X. E.g, Decl. Sherry
Brennan [Dkt. 27-4] (declaration of Senior Vice President of Fox Cable Network Services, LLC)
& Brennan Decl., Ex. A (copyright registration for Fox programming such as a November 20,
2012 episode of The New Girla sitcom starring Zooey Deschanel).

FilmOn X hasfiled an Answer, seeFirst Am. Answer, Dkt. 14, and a
Counterclaim for declaratory judgment that it is not infringing Plaintiffs' copyrights, seeFirst.
Am. Counterclaim, Dkt. 15, 1 4445, which Plaintiffs have answered, Dkt. 24. Plaintiffsfiled
their Joint Motion for Preliminary Injunction on August 1, 2013. SeePls. Mot. Prelim. Inj. (PIs.
Mot.) [Dkt. 27]. Because the parties agree on all material facts, the preliminary injunction

hearing scheduled for September 20, 2013 will be converted to a status conference.

Network Television LLC; Open 4 Business Productions LLC; Telemundo Network Group LLC;
American Broadcasting Companies, Inc.; Disney Enterprises, Inc.; Allbritton Communications
Company; Gannett Co., Inc.; CBS Broadcasting, Inc.; and CBS Studios.
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B. FIImOn X’'s Service

FilmOn X offers free and paidervices throug which consumers can watch live
and recorded television over the Internet, including local chatirelsireaffiliates of ABC,
CBS, NBC, and Fohatare alsdroadcast ovethe-air.> FilmOn X began offering its services
in asmall number of citiesin late 2012, including Los Angeles and Chicago. It later expanded to
Washington, D.C.®> FilmOn X readily admits that its technology is“similar . . . in every relevant
way” to the technology at issuein Aereoand BarryDriller.* Defs. Opp. [Dkt. 31] at 1, 14 n.3.
To describe its technology and services, FilmOn X offers the declarations of its CEO and
Founder, Alkiviades David, seeDavid Decl., Dkt. 31-1, and its Chief Technology Officer
Mykola Kutovyy, who is responsible for “implementing and managing FilmOn’s technology,”
Kutovyy Decl., Dkt. 31-2, [ 2-3. Thereis no dispute between the parties as to the materia
elements of the technology employed by FilmOn X and the services a user can access. They also
agree that the Aereocourts and BarryDriller court described the technology and services

accurately. Thus, the Court will summarize FilmOn X’ s system briefly.

2 Being broadcast “over-the-air” means that customers can receive the signals with an antenna.

3 According to Plaintiffs, FilmOn X briefly discontinued its Washington, D.C. broadcasts around
the time this case wasfiled, but it has since resumed. Pls. Mem. at 5. Plaintiffs allege that
FilmOn X was, at least for atime, permitting Washington-based viewers to view New Y ork-
based stations. SeeShepard Decl. [Dkt. 27-3] 111, Brennan Decl. 1 19. FilmOn X ascribesthis
to an “inadvertent spill-over of over-the-air broadcast programming due to recent database
testing” that “has been addressed and is no longer occurring.” Defs. Opp. [Dkt. 31], David Decl.
[Dkt. 31-1] §9. Plaintiffs do not pressthe point in their reply brief, seePls. Reply at 17-18, and
the Court thus does not rely on any spillover transmissionsin its analysis.

* There are some differences between FilmOn X's system and the system in Aereq most notably
minor distinctions in the sequence in which signals are processed. BarryDriller noted this also.

See9Q15 F. Supp. 2d at 1141 n.5. Nonetheless, the systems are essentially the same, and the
parties agree that there are no legally meaningful differences.

4
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First, a brief peek under tligurative hood® When it expands to a city,

FilmOn X installsan array of mini anennas, each no larger than the size of a dime and spaced

inches apart. A large number ofnini-antennas are aggregated on a circuit board, which also
contains other electronic components essential to FilmOn X’ s Internet broadcast system. An
antenna may be assigned to a specific, individual user (“static’). More generally, an antennais
available for “dynamic” alocation by the tuner server—that is, a specific antennais assigned to
one specific individual user only when that user is watching television via FilmOn X and is
assigned to a different user when the first user isdone. No single antennais used by more than
one user at asingle time, and al dynamic antennas are shared.® The antennas are networked to a
tuner router and server, which in turn link to avideo encoder. The encoder convertsthe signals
from the antennas into a video format viewable by computers and mobile devices. The video
encoder is connected to a “distribution endpoint,” which isa*server or group of servers’ that
deliversthe video and audio to FilmOn X users. Defs. Opp. at 6.

When a FilmOn X user selects a channd to watch through FilmOn X’ s website or
amobile application, the user’s request is sent to FilmOnN X’ s web server. The web server sends
a command to the tuner router and server. The tuner router and server identify an available
antenna and encoder slot, and then the tuner directs the assigned antenna to tune to the requested
channel. Once the antenna begins receiving the signal, data for the requested channel flows from
the antenna to the antenna router and then to the video encoder, where it is stored on a computer
hard drive in a“unique directory” that is created for the specific user. The datathen goes

through the distribution endpoint, over the Internet to FilmOn X’ s website or a mobile

> American Broadcasting Companies, Inc. v. Aereo, (fkereo I'), 874 F. Supp. 2d 373, 379—
81 (S.D.N.Y. 2012), provides additional technical detail.

® According to Aereo | even static users sometimes share antennas. 874 F. Supp. 2d at 378.
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application, for the user’'s consumption. Video data remairslomOn X’'s server in the user
unique directory while the userastually watchindelevision When the user “finishes viewing
the channélby pressing st or pause, closing the user application, or switching channels, a
“stop” request is passed from the user to the antenna router, wiediatelystops retrieving
data from the antenna and frekee antenndor use by another user. The data in the user’'s
unique directory is then deleted. Defs. Opp. at 6—7.

A FilmOn X useraccesses the service by using an authofizkehnt
application,”which allows access from a desktop or laptop computer via software or the
FilmOn X website, filmonx.com, as well as applicationsapps” for mobile devices, such as
FilmonTVPlus for Apple’s iPhone or LiveTV for Google’s Android mobile operasiystem.
The usercan then select fromlist of available channels within the applicatiodnce the user
selects a channel, the technological process described above begin©Oppet 5.Below is a
screenshot of the FilmOX website accessed from the Court in Washington, D.C. on August 29,

2013, showing the different local channel viewing options on the left.
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Plaintiffs describe additional characteristics of the FilmOservice that were not
detailed byFilmOn X, althoughFilmOn X has not controvertettiemin any meaningful way.
For example, Plaintiffs have provided a variety of screenshots &flth&n X service,
including screenshots of the different local programming available in the hgslés, Chicago,
Washington, and Dallaske., users in each city can access the chamofdPlaintiffs local
affiliates while in that metropolitan are&eeShepard DeclEx. E. FilmOn X offers live

standaredefinition (“SD”) viewing for free. Shepard Decl. 15. Users who pay can (1) watch

" FilmOn X objected to some of the paragraphs of the Brennan and Shepard Declarations. See
Defs. Evid. Objections [Dkt. 31-3]. Those objections pertained mostly to immaterial
technological aspects of its business and did not contain any objection to the facts described here.
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live television in high definition“HD”) and(2) select shows for later viewing, whieEimOn X
will record by saving a copinto the user’s unique directoryd. § 14;id., Ex F (screenshots
showing that, for example, viewers can pay $0.99 per monthatech in HD and Recotd
certain shows liké Travel with Rick Steveésor $99 per year towatch in HD and Recotdhe
CBS, NBC, Fox, and ABC local Washington channels). In addition, Plaintiffs alst tsge
FilmOn X advertises both by (1) inserting brief (“10 to 30 second”) video advertisements upon
initiation of viewing but before the viewer can see live television and (2) displaginner
advertisements above the video viewer while a user is watching televigidif|16—-17;id.,
Exs. G, H, & | (screenshots of advertisements). FinkllgnOn X superimposes over all local
programming a smatbug” containing the FilmOn ofilmOn X logo. Id. § 18;id., Ex. J
(screenshots).

Plaintiffs have not consented BidImOnN X's streaming of their programming and
have not entered into any licensing agreementsmiiithOn X. Pls. Mem. at 1; Pls. Reply [Dkt.
32] at 1.

II. LEGAL STANDARD

A district court may grant a preliminary injunctitto preserve the relative
positions ofthe parties until a trial on the merits can be fieldniv. o Tex. v. Camenis¢cd51
U.S. 390, 395 (1981)An injunction is an equitable remedy, so its issuance falls within the
sound discretion of the district cou$ee Hecht Co. v. Bowle®21 U.S. 321, 329 (1944)0
obtain a preliminary injunction, the movant must establish that:

(a) he is likely to succeed on the merits;

(b) he is likely to suffer irreparable harm in the absence of
preliminary relief;

(c) the balance of equities tips in hisdavand
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(d) an injunction is in the public interest.

Winter v. NRDC, In¢.555 U.S. 7, 20 (20083ee als@Bay Inc. v. MercExchange, L.L,G47

U.S. 388, 391 (2006) (in patent case, requiaagecond fact@showing that that remedies
available at law, such as monetary damages, are inad&quaie D.C. Circuit has further
instructed thatthe movant has the burden to show that all four factors . . . weigh in favor of the
injunction.” Davis v. Pension Benefit Guar. Corp71 F.3d 1288, 1292 (D.C. Cir. 2008¢e

also Sherley v. Sebelius44 F.3d 388, 392-93 (D.C. Cir. 2011).

. ANALYSIS

To some extenthis casecould just boil dowrio a binary choice between the
reasoning of the Second CircuitAereoor the California district court iBarryDriller.
CompareDefs. Opp. at 15 [P]laintiffs are left with the argument that t@ablevisioncourt got
it wrong and thé\ereocourt could not corre&@ablevisions error beause of stare decisis . .")
with Pls. Reply at 3 EilmOn X simply urges this Court to blindly follokereoandCablevision
because they exist and have not yet been overturned by the Supremé.Qbdres not. This
Court is tasked with making a legal judgment. Whileais carefully considered the competing
authorites offered by the partiethe Court applies the Copyright Act acalse law and findhat
Plaintiffs are likely to succeed on their claim that FilmOniolates Plaintiffsexclusive public
performance rights in their copyrighted works. Because the ptbiminary injunction factors
alsofavor Plaintiffs, their motion will be granted.

A. Cases Relied on by the Parties

The Court briefly reviews the cases relied on by the parties before turnteg to i

own analysis of the Transmit Clause.
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1. The Second Cicuit Cases,Cablevision & Aereo

FilmOn X relies on a trio of case€artoon Network, LP v. CSC Holdings, Inc.
(Cablevision, 536 F.3d 121 (2d Cir. 2008)\merican Broadcasting Companies, Inc. v. Aereo,
Inc. (Aereo ), 874 F. Supp. 2d 373 (S.D.N.Y. 2012); AWBIET, Thirteen v. Aereo, In@ereo
I1), 712 F.3d 676 (2d Cir. 2013RAereo llaffirmed and adopted the analysisAareo lin toto,
and the Court follows the partidgad in referring to those two decisions collectivelyAaseo
when it is helpful to do so.

In 2008, the Second Circuit considered the copyright implications of a cable
television operator’s “ Remote Storage DVR System” (RS-DVR). Cablevision536 F.3d at 123.
The RS-DVR permitted customers who did not have “a stand-alone DVR,” such asaTivo, “to
record cable programming on central hard drives housed and maintained by Cablevision at a
‘remote’ location.” 1d. at 124. Customers could then “receive playback of those programs
through their home television sets, using only aremote control and a standard cable box
equipped with the RS-DVR software.” 1d. The plaintiffs, some of whom are plaintiffsin this
case, were copyright holders who, among other claims, asserted that the RS-DVR violated their
exclusive public performancerights. Id.

The Second Circuit ruled in Cablevisiorthat the district court had erred in
preliminarily enjoining the RS-DVR service. The Second Circuit opined at length about why the
RS-DVR did not infringe the plaintiffs’ public performance rights under the Transmit Clause of
the Copyright Act, 17 U.S.C. § 101, which provides: “To perform or display awork ‘publicly’
means . . . to transmit or otherwise communicate a performance.. . . to the public, by means of
any device or process, whether the members of the public capable of receiving the performance

or display receive it in the same place or in separate places and at the same time or at different

10
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times”® SeeCablevision 536 F.3d at 134—40The Cablevisioncourtheldthat the Transmit
Clause required eourt “to discern who iscapable of receivirighe performance being
transmitted when*determining whether a tnamission is made to the publidd. at 134;see
also id.at 135 (rejecting district cous view that the Transmit Claa requires a coutt
consider “not the potential audience of a particular transmission, but the potengaicaatlihe
underlying work i e., ‘the prograr) whose content is being transmitied Having established
its premise, the Second Circuit then agreed with Cablevisionliattuse each RBVR
transmission is made using a single unigue copy of a work, made by an individuabsupsc
one that can be decoded exclugiay that subscriber’s cable box, only one subscriber is
capable of receiving any given R3VR transmission.” Id. at 135;see also idat 137
(“[B]ecause the R®DVR system, as designed, only makes transmissions to one subscriber using
a copy made by that subscriber, we believe that the universe of people capat#evimigan
RS-DVR transmission ithe single subscriber whose seléde copy is used to create that
transmission.”). Cablevisionconcluded:

In sum, we find that the transmit clause directs us to identify the

potential audience of a given transmission, i.e., the persons

“capable of receiving” it, to determine whether that transmission is

made “to the public” Because each RS-DVR playback

transmission is made to a single subscriber using a single unique

copy produced by that subscriber, we conclude that such

transmissions are not performances “to the public,” and therefore
do not infringe any exclusive right of public performance.

Id. at 139.
In 2012, Judge Alison Nathan of the U.S. District Court for the Southern District

of New York issued Aereo | acase involving the claim that Aereo, Inc.—a competitor to

® The Transmit Clause of the Copyright Act of 1976 (1976 Act) is discussed in additional detail
infra. Cablevisionalso involved two other claims of copyright infringement, which are not
relevant here. 536 F.3d at 127-133.

11
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FilmOn X thatofferssimilar Internet television servicesviolated the public performance rights
of a number of copyright holders. The plaintiffsareo I(again overlapping in part with
Plaintiffs here) sought and were denéliminary injunctive relief. Judge Nathan found that
Cablevisioncompelled a finding that the plaintiffs were unlikely to prevail on their cgpyri
infringement claim in the Second Circuit, although her opinion repeatedly suggestdwtha
would have reached the opposite conclusid@aiblevisionwere not controlling.See Aereo, |
874 F. Supp. 2d at 375Kt for Cablevisiors express holding regarding the meaning of the
provision of the Copyright Act in issue herghe transmit clause-Plaintiffs woul likely
prevail on their request for a preliminary injunction. However, in light of that decitiis
Court concludes that it is bound to DENY Plaintiffsquest.); id. at 385 ({T]his Court finds
itself constrained to reject the approach Plaintiftge.”; id. at 388 ({T]his Court remains
obligated to apply Circuit precedent with fidelity to its underlying reasadhing. at 393
(“[A]lthough the text of the transmit clause suggests that Congress intédradediiuses
coverage to sweep broadly . .).."

Finding that Aere “system creates unique, usequested copies that are
transmitted only to the particular user that created them,” giving Aereo “overall factual
similarity” to the RS-DVR service in Cablevisionthe Aereo Icourt concluded that Aereo’s
online streaming created only nonpublic performances. 1d. at 385; see alsad. at 388 (“The facts
on which the Second Circuit relied in holding that the potential audience of the transmissionsin
Cablevisionwas limited are the same as those present here, namely the use of unique copies,
accessible only to the users who requested them, and transmitted only to those users.”).

In considering the other preliminary injunction factors, Judge Nathan found that

despite their likely inability to succeed on the merits, the plaintiffs had shown a*“substantial,” if

12
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“not overwhelming,threat of irreparable harmd. at 400. She concludedAéreo will damage
Plaintiffs’ ability to negotiate with advertisers by siphoning viewers from traditidistiibution
channels, in which viewership measured by Nielsen ratirigad that ‘Aereds adivities will
damage Plaintiffsability to negotiate retransmission agreeméwith cable or other providers],
as these companies will demand concessions from Plaintiffs to make up for thasden
viewership.” Id. at 397-98. Thdéereo Icourt also found that Aerenservice would harm the
plaintiffs by competing with the content streamed over plaihtffign websites and by
endangering plaintiffsrelationships with other online “content providers, advertisers, [and]
licensees. Id. at 399. As to the balance of hardships, Judge Nathan foundhbdtdiance of
hardships certainly [did] not tilecidedly in favor of Plaintiffs] given that Aereo had skwvn
that an injunction against it would likely cause it to go out of busindsat 402—-03. Finally,
Judge Nathan reasoned the injunction . . . would not disserve the public interestfing that
this factor partially favored both parties because the copyright systerarideat both to
encourage innovation (like Aereo’s service) and to protect innovative conterth@ikeograms
copyrighted by théereo Iplaintiffs). 1d. at 404.

In Aereo Il by a tweto-one vote, the Second Circuit affirmed Judge Nathan's
denial of apreliminary injunctionin Aereo | Aereo llbegan with areview of Cablevision
noting that the overall principle of that case was that “the transmit clause directs us to examine
who precisely is‘ capable of receiving’ a particular transmission of a performanter12 F.3d at
676 (quoting Cablevision 536 F.3d at 135; emphasis added by Aereo I). Aereo llthen stated:

[Cablevisiof establishes four guideposts that determine the

outcome of this appeal. First and most important, the Transmit

Clause directs courts to consider the potential audience of the

individual transmissionlf that transmission is capable of being

received by the public the transmission is a public performance; if
the potential audience of the transmission is only one subscriber,

13
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the transmission is not a public performance, except as discussed
below. Second and following from the first, private
transmissions-that is those not capable of being received by the
public—should not be aggregatedt is therdore irrelevant to the
Transmit Clause analysis whether the public is capable of
receiving the same underlying work or original performance of the
work by means of many transmissions. Third, there is an
exception to this naggregation rule when private transmissions

are generated from the same copy of thework. In such cases, these
private transmissions should be aggregated, and if these aggregated
transmissions from a single copy enable the public to view that
copy, the transmissions are public performances. Fourth and
finaly, any factor that limits the potentia audience of a
transmission is relevant to the Transmit Clause analysis.

Id. at 689 (emphasis added; quotation marks and citations to Cablevisionomitted).

Applying those four principles, Aereo lIfocused on the fact that “[w]hen an
Aereo customer electsto watch or record a program using either the ‘“Watch' or ‘ Record’
features, Aereo’ s system creates a unique copy of that program on a portion of a hard drive
assigned only to that Aereo user.” Id.at 690. Based on that fact, Aereo llconcluded that “just as
in Cablevisionthe potential audience of each Aereo transmission isthe single user” who is
watching a program; therefore, Aereo’s service created only private transmissions and did not
infringe the plaintiffs’ public performancerights. Id. It acknowledged that “[p]erhaps the
application of the Transmit Clause should focus less on the technical details of a particular
system and more on its functionality,” but under Second Circuit precedent, “technical
architecture matters.” Id. at 694. Aereo llfurther stated that its decision was confirmed by the
1976 Act’slegidative history, and it expressly declined to reconsider or overrule Cablevision
Id. at 695.

In dissent, Judge Denny Chin wrote that Cablevisiorwas wrongly decided and
that Aereo was infringing the plaintiffs’ public performance rights “by transmitting (or

retransmitting) copyrighted programming to the public without authorization.” Id. at 696 (Chin,

14
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J., dissenting)Judge Chin wrote that th&ereo Ildecision tonflicts with the text of the
Copyright Act, its legislative history, and [Second Circuit] case”law. at 697. In essence,
Judge Chirs rationale wathat“[e]ven assuming Aerés system limits the potential audience
for each transmission, and even assuming each of its subscribers receivp® aaatrded
copy, Aereo still is transmittinthe programming ‘to the publicunder the Transmit Clausé&d.
at 698. Thus, “[bdcausedereo is transmitting television signals to paying strangers, all of its
transmissions ar¢éo the public,” even if interveningdevice[s] or process[ed]mit the potential
audience of each separate transmission moglesmember][ ] of the publi¢! 1d. at 699 (quoting
17 U.S.C. § 101).

The plaintiffs petition for rehearingn banf Aereo llwas emphatically denied
10-2. WNET, Thirteen v. Aereo, In&Nos. 12-2786, 12-2807, __ F.3d __, 2013 WL 3657978
(2d Cir. July 16, 2013). Joined by Judge Richard C. Wesdley, Judge Chin dissented from the
denial of rehearing, summarizing his dissent in Aereo Iland arguing that “ Cablevision’s focus
on the uniqueness of the individual copy from which atransmission is made is not commanded
by the statute.”” Id. at *5 (Chin and Wesley, JJ., dissenting) (quoting BarryDriller, 915 F. Supp.
2d at 1144-45); see also idat *10 (“By extending Cablevisionthe panel decision eviscerates
the Copyright Act: although it is generally unlawful to capture and retransmit public television
over the Internet without alicense, entities may now do so as long as they utilize individual
antennas and unique copies, even though the antennas and copies functionally are unnecessary,
and even though the programs are retransmitted to members of the public.” (citations omitted)).

2. The California Case BarryDriller

The case in the Central District of California before Judge George Wu, Fox

Television Systems, Inc. v. BarryDriller Cont&ystemPLC (“BarryDriller”), pitted many of
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these same Plaintiffs against these same DefenddFite California plaintiffs sought a
nationwide preliminary injunction against tRgmOn X service, and the parties presented nearly
identical arguments to those pressed here. The plaintiffs arguéptiegndants’internet
retransmission service infringes their exclusive right to make public transnsiss their
copyrighted works,” and the defendants responded thet to the architecture of their systems,
their transmissions aggivate, not public,”citing Cablevisionand thehenrecent Aereol
decision.’® BarryDriller, 915 F. Supp. 2d at 1143.

Judge Wu granted the plaintiffs motion for a preliminary injunction, finding that
all four factors of the preliminary injunction analysis favored the plaintiffs. First, the
BarryDiriller court found that the plaintiffs were likely to succeed on the merits of their copyright
infringement claim. Regecting the Cablevisionanalysis as resting on a misinterpretation of the
1976 Act, Judge Wu reasoned that Cablevisionerroneously focused on whether an individual
copy of the copyrighted work was made for each individual user, and thus whether “the
transmission itself is public,” as opposed to whether the copyrighted work was being transmitted
to the public. BarryDriller, 915 F. Supp. 2d at 1144; see also idat 1146 (“ Defendants unique-
copy transmission argument based on Cablevisionand Aereois not binding in the Ninth
Circuit.”). BarryDriller further reasoned that Cablevisiorhad framed its analysis in terms of
“which copy of the work the transmission is made from,” which BarryDriller found to be “not
commanded by the [Copyright Act]” and unsupported by Cablevisions citations to Supreme

Court precedent and legidative history. BarryDriller, 915 F. Supp. 2d at 1144-45; see also id.

® FlmOn X was initially sued in the California court as BarryDriller Content Systems, PLC and
BarryDriller Inc., so the district court case bears that name as the caption. Seed15 F. Supp. 2d at
1140 n.1. The Cadlifornia case involved the same FilmOn X service at issue here, also referred to
at times as Aereokiller.

19 The Second Circuit had not yet affirmed the New Y ork district court’s ruling.
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(“Following Cablevision Aereo[l] found no infringement because the defendas¢rvice
operated such that the broadcasts captured by the individua assigned antenna were never
shared with or acceible to any other usej.”

BarryDiriller also rejectedCablevisionandAereoto the extent that those
decisiongeasonedthat the defendant was providing a service equivalent to what individuals
could lawfully do for themselves.Id. at1145-46. Judge Wu concluded:

Congress has rejected that mode of reasoning in this context. The

equivalency between (1) what individuals could lawfully do for

themselves and (2) what a commercial provider doing the same

thing for a number of individuals could lawfully do, w& basis

of the Supreme Coud cable television jurisprudence before the

1976 Copyright Act. The Supreme Court held that if an individual:

erected an antenna on a hill, strung a cable to his house, and
installed the necessary amplifying equipment, he would not
be ‘performing the programs he received on his television
set. The result would be no different if several people
combined to erect a&ooperative antenna for the same
purpose. The only difference in the case of CATV is that
the antenna system is erected and owned not by its users
but by an entrepreneur.

[Fortnightly Corp. v. United Artists Television, In892 U.S.390,

400 (1968)]. Acting in response Emrtnightly, Congress found the

difference significant and legislated accordingly in the 1976

Copyright Act.

BarryDiriller, 915 F. Supp. 2d at 1146.

Further,BarryDriller found that the other three preliminary injunction factors
favored the plaintiffs.It concludedhat the plaintiffavould suffer irreparable harm frotne
samepotential injuries Plaintiffs have identified in this case, including posddneage to their
revenuesto their goodwill withlicensees, and to their abiéisto develop their own Internet

distribution avenuesld. at 1147. As to the final two factors, tBarryDriller court concluded

that its analysis wa$nextricably bound up” in the conclusion thtd plaintiffs were likely to
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succeed on the merits beca&denOn X had “no equitable interest in continuing an infringing
activity.” Id. at 114849 (citingTriad Sys. Corp. v. Se. Express @3t F.3d 1330, 1338 (9th
Cir. 1995)).

BarryDiriller declined to enter a nationwide injunction, instead concluitiagan
injunction applicable in the Ninth Circuit was appropridik. at 1148.Judge Wueasoned that
“principles of comity prevent the entry of an injunction that would apply to the SecondtCirc
and extending beyond the Ninth Circuit was inappropriate because “[i]f othgitsdo not
have law that conflicts with this decision, they might adopt such law when preséihtéiaew
choice’ Id. The court imposed a preliminary injunction bond of $250,080at 1149.

The parties filed crosgppealsto the Ninth Circuit. See Fox Television v.
Aereokiller, Nos. 13-55156, 13-55157, 13-55226, 13-55228. Oral argument was held on August
27, 2013. The Ninth Circuit has not yet issued aruling.

FilmOn X asks that this Court take judicia notice of the Ninth Circuit court
docket because “certain media and consumer advocacy groups have filed amicus briefsin
support of FIImOn X in that pending appeal.” Request for Judicial Notice [Dkt. 31-4] at 1.
Plaintiffs oppose the request. PIs. Objections [Dkt. 32-2]. The Court grants FilmOn X’ s request
only to the extent that the Court takes judicial notice of the fact that such documents have been
filed; to the extent that FilmOn X wishes the Court to take judicial notice of the content of the
amicus filings or the arguments made therein, the request is denied. SeefFed. R. Evid. 201,
Liberty Mut. Ins. Co. v. Rotches Pork Packers,,1969 F.2d 1384, 1388-89 (2d Cir. 1992)
(holding that judicial notice of adocument filed in another court is proper not for the truth of the
matters asserted in the other litigation, but rather to establish the fact that the document was

filed).
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B. Likelihood of Success on the Merits

The two elements to@ima faciecase of direct copyright infringement are
straightforward: a plaintiff must show (1) ownership of the allegedly irddngaterial and (2) a
violation of one of the exclusive rights of copyright holders set forth in 17 U.S.C. S8AK.
Records, Inc. v. Napster, In@39 F.3d 1004, 1013 (9th Cir. 2001). There is no dispute that
Plaintiffs own the allegedly infringed material, so only the second elesiéntontention.

1. Parties’ Arguments

The core of Plaintiffsargument is that this Court should adopt the reasoning of
BarryDriller and Judge Chin’s dissenting opinionAereoll. E.g, Pls. Mem. at 17 [Fhe
Transmit Clause “any device or procestanguage is unambiguous; it cannot be read as
exempting FilmOmX or any other broadcast retransmission devices and processes from public
performance liability. (citing BarryDriller, 915 F. Supp. 2d at 1143—-44Areoll, 712 F.3d at
698-99 (Chin, J., dissenting))).

According to Plaintiffs, FilmOX “falls squarely whin the Transmit Clause
becauséit retransmits the same broadcast of a television program to multiple sub&cribers
through “its system of miniature antennas, copies, and the Internet.” Pls. ME3n14;see
alsoPlIs. Reply at 6 (arguing thaEflmOn X’s own admissions confirm that it is a retransmission
servicé). Moreover, Plaintiffs assert that, in enacting the 1976 Act, Congress intentlad tha
commercial enterprises who retransmit copyrighted matendiether cable systems, satellite
televisian providers, or otherwisefall within the scope of the Transn@tause ananust first
secure licensesPlaintiffs urge the Court tdisregard=ilmOn X’s “one antenna per user”
architecture because the text of the Copyright Act and its legislative Histaagrscore] the
fact that Congress intended the Transmit Clause to capture all posdiplelogies, even those

not in existence when the statute was endctets. Mem. at 15PIs. Reply at 5id. at 8
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(asserting that the Copyright Attistinguishes between what consumers can lawfully do on
their own with respect to broadcast signals and what businesses can do for ldrgesrafm
consumers for a profiy’

Plaintiffs suggest that the Second Circuit “misconstrubdé’Transmit Clause in
Aereoas a esult of its decision i€ablevision‘[b]y concentrating only upon the potential
audience for each transmissi@nd ‘improperly replac[ing] the ternperformance’ in the
Transmit Clause with the terfitransmission,thereby effectively rewriting the clausePls.

Mem. at 20see also idat 24 (characterizingereoas“the lone exception in a line of cases, both
within and outside the United States, where courts have enjoined services feoraméting

live broadcast television programming over the Internet without copyright amensent”). In
addition to the disagreement of tBarryDriller court and Judge ChiRJaintiffs note that
Cablevisiorhas been criticized by several commentat@seid. at 26-22 & n.8(collecting
secondary sources casting doubt on the Second Circuit’s reading of the Trdasisg) PIs.
Reply at 3 (asserting théeading scholars have criticized the Second Cicinterpretation of
the Transmit Clause i@ablevisiomandAereoas'error ‘derived from . . . a misreading of the
statute,‘ peculiar if not perverseand ‘inconsistent with the statutory text and palicfcitations
omitted)).

In responsel-ilmOnN X argues that the Court should eschigavryDriller and
follow the SeconcCircuit' sdirectionin Aereq which ‘rejected virtually all of the same
arguments plaintiffs make hérand “found that a service which is similarRdmOn X in every
relevant way did not permit public performance of copyright work.” Defs. Opp. at 1, 10-15.
FilmOn X advanceshe opposing view as to the meaning of the Transmit Clause and Cosigress’

intent in enacting it, asserting that Film®&renables onlyndividual private performance of the
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copyrighted works and does not infringe Plaintiffs’ exclusive rightsat 9-10 (“The legislative
record shows that Congress understood that its definition of transmission wouttidiraltility
to prevent private transmissions . .). .FilmOn X argues that the Court should approach the
guestionfrom the perspective of the individual consumer, whaogght . . . to use a technology
to record ovethe-air broadcasts as a matter of personal convenienceis along-standing and
fundamental principle of modern copyright jurisprudence.” Id. at 21 (analogizing FilmOn X to
the facts of Sony Corp. of Am. v. Universal City Studios, ,1A64 U.S. 417 (1984), holding that
Sony was hot liable for secondary infringement when consumers used its Betamax video
recorder to duplicate copyrighted programs because such duplication was fair use).

2. Analysis

The statute in contention is the Copyright Act of 1976 (1976 Act), Pub. L. 94-553,
90 Stat. 2541, codified as amendeal 17 U.S.C. § 101 et seq. The 1976 Act was enacted asa
complete overhaul of its predecessor, the Copyright Act of 1909, to respond to “significant
changes in technology [that] affected the operation of the copyright law.” H.R. Rep. 94-1476
(House Report) at 1 (1976), reprinted in1976 U.S.C.C.A.N. 5659, 5660. One of those
significant changes was the advent of cabletelevision. The House Report made explicit that the
1976 Act was enacted because “[p]ursuant to two Supreme Court decisions (Fortnightly Corp. v.
United Artists Television, Inc392 U.S. 390 (1968), and Teleprompter Corp. v. CBS, Ind15
U.S. 394 (1974)), under the 1909 copyright law, the cable television industry ha[d] not been
paying copyright royalties for its retransmission of over-the-air broadcast signals.” House
Report, 1976 U.S.C.C.A.N. at 5703. The 1976 Act set forth the beginnings of an extensive

licensing scheme for cable providersin § 111.
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17 U.S.C. 8§ 106(4) confers on copyright holders the right to public performance;
it provides that “the owner of copyright .has the exclusive right . [,] in the case of
. . . motion pictures and other audiovisual workgddormthe copyrighted workublicly.”
(Emphases for defined terms added.) 17 U.S.C. § 101 provides several relevant definitions.
First, 8101 states:To ‘performi a work means to recite, render, play, dance, or agitliter
directly or by means ainy device or process, in the case of a motion picture or other
audiovisual work, to show its images in any sequence or to make the sounds acconipanying
audible.” (Emphases for defined terms added.) Section 101 further clarifiegjhdeVice,
‘maching, or ‘processis one now known or later developed.”

Central to the partiéslispute is the definition of “to perform or display a work

‘publicly,” which states:

To perform or display a work ‘publiclyheans—

(1) to perform or display it at a place open to the public or at any

place where a substantial number of persons outside of a normal

circle of a family and its social acquaintances is gathered; or

(2) totransmitor otherwise communicateperformancer display

of the work to a place specified by clause (1) or to the public, by

means of angevice or processvhether the members of the public

capable of receiving the performance or display receive it in the

sameplace or in separate places and at the same time or at

different times.
17 U.S.C. 8§ 101 (emphases added). Clause (2) of the definition of “perform or display a work
‘publicly” in 17 U.S.C. § 101, cited abovs refared to as théTransmit Clausé. Sedion 101
also definestransmit? “ To ‘transmit a performance or display is to communicate it by any
device or proceswhereby images or sounds are received beyond the place from which they are

sent” Id.
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The House Report for the 1976 Act clarified:

Under the definitions of‘perform; “display,” “publicly,” and
“transmit in section 101, the concepts of public performance and
public displaycover not only the initial rendition or showing, but
also any further act by which that rendition or showing is
transmitted or communicated to the publi€hus, for example: a
single [singer—sic] is performing when he or she sings a song; a
broadcasting network is performing when it transmits his or her
performance (whether simultaneously or from records); a local
broadcaster is performing when it transmits the network broadcast;
a cable television system is performing when it retransmits the
broadcast to its subscribers; and any individual is performing
whenever he or she plays a phonorecord embodying the
performare or communicates the performanme turning on a
receiving set. Although any act by which the initial performance
or display is transmitted, repeated, or made to recur would itself
be a“performance” or “display” under the bill, it would not be
actionable as an infringement unless it were ddpeblicly,” as
defined in section 101.

1976 U.S.C.C.A.N. at 567677 (emphases added). The House Report further empimasized
broad reading intended fodévice or processstating that the definition of those terms is meant
to include “all kinds of equipment for reproducing or amplifying sounds or visual images
sort of transmitting apparatus, any type of electronic retrievalmysted any other techniques
and systems not yet in use or even inventéd.’at 5677.

The House Report elaborated on the Transmit Clause as follows:

Clause (2) of the definition dfpublicly” in section 101 makes
clear that the concepts of public performance and public display
include not only performances and displays that orgtially in a
public place, but also acts that transmit or otherwise communicate
a performance or display of the work to the publiarians of any
device or process. The definition dfdnsmit—to communicate a
performance or displatby any device oprocess whereby images

or sound are received beyond the place from which they are
sent—is broad enough to include all conceivable forms and
combinations of wires and wireless communications media,
including but by no means limited to radio and television
broadcasting as we know them. Each and every method by which
the images or sounds comprising a performance or display are
picked up and conveyed is atransmissiori, and if the
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transmission reaches the public in [an]y form, the case comes
within the scope of clauses (4) or (5) of section 106.

Under the bill, as under the present law, a performance made
available by transmission to the public at largépisblic” even
though the recipients are not gathered in a single place, and even if
there is no proofhiat any of the potential recipients was operating
his receiving apparatus at the time of the transmission. The same
principles apply whenever the potential recipients of the
transmission represent a limited segment of the public, such as the
occupants of hotel rooms or the subscribers of a cable television
service. Clause (2) of the definition gbublicly” is applicable
“whether the members of the public capable of receiving the
performance or display receive it in the same place or in separate
places andt the same time or at different tinies.

Id. at 5678.

In interpreting a statute, the general rule is that a Cowrst first determine
whether the statutory text is plain and unambiguo&ee Carcieri v. Salazab55 U.S. 379, 387
(2009)(citations omitted).“In expounding a statute, we must not be guided by a single sentence
or member of a sentence, but look to the provisions of the whole law, and to its object and
policy.” U.S. Nat'l Bank of Or. v. Indep. Ins. Agents of Am.,, 15@8 U.S. 439, 455 (1993)
(quoting United States v. Heirs of Boisdo4® U.S. (8 How.) 113, 122849)). Courts “should
‘not resort to legislative history to cloudgtatutory text that is cledr,Consumer ElecfAssn v.
FCC, 347 F.3d 291, 300 (D.C. Cir. 2003) (quotiRgtzlaf v. United State510 U.S. 135, 147—
48 (1994)), but a courttiay examine the statigdegislative history in order tshed new light
on congressional intent, notwithstanding statutory languagepip&ars superficially cledr. 1d.
(quotingNational Rifle Ass v. Reng 216 F.3d 122, 127 (D.Cir. 2000) other citations
omitted). The Supreme Court has made clear that a court should give broadly vaiities &
broad interpretation becaughé fact that a statute can be apgpiie situations not expressly
anticipated by Congress does not demonstrate ambidudgmonstrates breadthPGA Tour,

Inc. v. Martin 532 U.S. 661, 689 (2001).
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The Court finds that the provisions of the 194 that protect Plaintiffsnvork
are clearFilmOn X' s service violates Plaintiffs exclusive right . . to perform the copyrighted
work publicly.” Seel7 U.S.C. § 106(4)By making available Plaintiffscopyrighted
performanceso any member of the public who accesseg-tmeOn X service FilmOn X
performs the copyrighted work publicly as defined by the Transmit ClaiiseOR X
“transmit[s] .. . a performance. . of the work . . . to the public, by means of any device or
process. Seel7 U.S.C. 8§ 101. A ‘device; * maching, or ‘processis one now knownile., in
1976]or later developed “ [t]o ‘transmit a performance or display is to communicate it by any
device or process Id. (emphases added). These two definitions are facially broad and
encompas§&ilmOn X’ s convoluted process for relaying television signdlbe Transmit Clause,
which applies whether “members of the public capable of receiving the perfororagisplay
receive it in the same place or in separate places and at the same time or at dhfles&rati$o
plainly captureg-ilmOn X's DVR-like capabilities. Id. FilmOn X transmits (i.e., communicates
from mini-antenna through servers over the Internet to a user) the performance (i.e., an original
over-the-air broadcast of awork copyrighted by one of the Plaintiffs) to members of the public
(i.e., any person who accesses the FilmOn X service through its website or application) who
receive the performance in separate places and at different times (i.e. at home at their computers
or on their mobile devices). FilmOn X violates 8§ 101 and 106(4) of the 1976 Act, meaning that

Plaintiffs are likely to succeed on the merits of their copyright infringement claim.*

1 While the Court finds that the plain language of the Transmit Clause appliesto FilmOn X’s
service and would so conclude if considering this case on a blank date, the Court respectfully
disagrees with Aereds interpretation of the Transmit Clause for the reasons set forth in
BarryDriller and in Judge Chin'sdissent. See Aereo JI712 F.3d at 698 (Chin, J., dissenting)
(“Aereo’s system of thousands of antennas and other equipment clearly is a‘device or process.’
Using that ‘device or process,” Aereo receives copyrighted images and sounds and ‘transmit[s] or
otherwise communicate[s]’ them to its subscribers ‘ beyond the place from which they are sent,’
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Even assumingrguendothat the 1976 Act contains any ambiguity, the
legislative hstory confirms Congressintent that the Transmit Claused § 106(4) be applied
broadly. “Under the definitions opéerform; ‘display,’ ‘publicly,” and ‘transmit in section 101,
the concepts of public performance and public display cover not only the initial rendition or
showing, but also any further act by which that rendition or showing is transgmitte
communicated to the public.” House Report, 1976 U.S.C.C.A.N. at 567@&+i84ncongruous
to suggesthat FilmOnX does not perfornt “publicly” by making Plaintiffs programs
available to any person with an Intersatbled device, as severa other courts have concluded
in different but analogous circumstances. See Nat Cable Television A&s, Inc. v. Broad.
Music, Inc, 772 F. Supp. 614, 650-51 (D.D.C. 1991) (“[T]he term ‘ public performance’ was
meant to be read broadly” and “it would strain logic to conclude that Congress would have
intended the degree of copyright protection to turn on the mere method by which television
signals are transmitted to the public.” (one set of internal quotation marks and citation omitted));
see alsdNarner Bros. Entm’t Inc. v. WTV Sys., /824 F. Supp. 2d 1003, 1010 (C.D. Cal.
2011) (in acase in which the defendants operated an online DVD “rental” service, streaming a
single DV D over the internet, defendants transmitted copyrighted works publicly because
although “[c]ustomers watching one of Plaintiffs Copyrighted Works on their computer . . .
[were] not necessarily watching it in a‘public place,’” they were “members of ‘the public'”).

FilmOn X contends that it does not perform publicly because FilmOn X facilitates

aone-to-one relationship between a single mini-antenna and a viewer of Plaintiffs programsvia

.... The*performance or display of the work’ isthen received by paying subscribers ‘in
separate places’ and ‘at different times.”” (citations omitted)); BarryDriller, 915 F. Supp. 2d at
1144 (concluding that “[t] he statute provides an exclusive right to transmit a performance
publicly, but does not by its express terms require that two members of the public receive the
performance from the same transmission”).
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an admittedlycomplex technological proceskirst, this is a charitable description of
FilmOn X’s arrangement; while each user may have an assagitedna and haidtive
directory temporarily, the mini-antennas are networked together so that a single tuner server and
router, video encoder, and distribution endpoint can communicate with them al. Thetelevision
signal is captured by FilmOn X and passes through FilmOn X’ s single el ectronic transmission
process of aggregating servers and electronic equipment. This system, through which any
member of the public who clicks on the link for the video feed, is hardly akin to an individual
user stringing up atelevision antenna on the roof. Moreover, every broadcast of atelevision
program (whether cable, satellite, over-the-air, over the internet, or otherwise) could be described
as “generated from the same copy” —the original source.

Second, the aggregation of several new kinds of technology does not avoid the
Copyright Act because Congress intended “device or process” in the Transmit Clause to include
“all kinds of equipment for reproducing or amplifying sounds or visual images, any sort of
transmitting apparatus, any type of electronic retrieval system, and any other techniques and
systems not yet in use or even invefited. at 5677 (emphasis added); see also idat 5678
(“The definition of ‘transmit’—to communicate a performance or display ‘ by any device or
process whereby images or sound are received beyond the place from which they are sent’—is
broad enough to include all conceivable forms and combinations of wires and wireless
communications media, including but by no means limited to radio and television broadcasting
as we know therh(emphasis added)). FilmOn X, which isacommercia service retransmitting
Plaintiffs’ television performances, isin no meaningful way different from cable television
companies, whose relationship with broadcasters such as Plaintiffs was the primary motivation

for the 1976 Act’s enactment. SeeCablevision Sys. Dev. Co. v. Motion Picture Ass’n of Am.,
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Inc., 836 F.2d 599, 602-03 (D.C. Cir. 1988). It speaks volumes that Congress settled on a
compulsory licensing regime feable companies that wish to caayerthe-air broadcasts. Id.
(“Under 8 111(c) of the [1976] Act, a cable system may retransmit to its customers any primary
transmission made by a broadcast station licensed by the Federal Communications Commission.
In exchange for this privilege, however, the cable systems are required to pay afee, to be
distributed to the copyright owners as surrogate for the royalties for which they might have
negotiated under a pure market scheme.”). Whether FilmOn X should be subject to asimilar
licensing regime is not before the Court. It suffices to say that nothing about the 1976 Act or its
legidlative history suggests that Congress intended a commercial entity that rebroadcasts
copyrighted material for consumption by the public, such as FilmOn X, to avoid liability for
infringement of the copyright holders’ exclusive right to public performance.** SeeWTV Sys.
824 F. Supp. 2d at 1010 (“[T]he relationship between Defendants, as the transmitter of the
performance, and the audience, which in this case consists of their customers, is acommercial,
‘public’ relationship regardless of where the viewing takes place. The non-public nature of the
place of the performance has no bearing on whether or not those who enjoy the performance
constitute ‘the public’ under the transmit clause.”).

Plaintiffs have shown “a substantial likelihood of success on the merits’ of their

copyright infringement claim. See Chaplaincy of Full Gospel Churches v. Engldtd F.3d

12 The Court respectfully disagrees with Aereds conclusion to the contrary. It agrees with Judge
Chin that “[t]he legidative history makes clear that Congress intended to reach new technologies
... that are designed solely to exploit someone else’swork.” Aereo I 712 F.3d at 699 (Chin, J.,
dissenting). It also agreesthat Cablevisionand Aereomistakenly substituted “transmission” for
“performance” initsanalysis. BarryDriller, 915 F. Supp. 2d at 1144-45. When the analysis
shifts to whether FilmOn X permits multiple persons to watch a single performance, i.e., the
same television show, it isimmediately clear that the artifice of one-to-oneis baldly wrong.
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290, 297 (D.C. Cir. 2006)The first factor thus weighs in favor of granting preliminary
injunctive relief.

C. Irreparable Harm

Plaintiffs havealsoshown that they are likely to suffer irreparable harm if
preliminary injunctive relief is not granted. Plaintiffs note tHajvery court thahas considered
the question of whether unauthorized Internet streaming of television and other video
programming causes irreparable harm to the copyright owners has concludedagadiyuhat
it does,” even the district court Aereq which ruled agaist the plaintiffs in that case. Pls.
Mem. at 25 (citinginter alia, Aereol, 874 F. Supp. 2d at 396-400). Plaintiffs identify several
categories of irreparable harm that they will suffer if a preliminary injuncsiot issued:

[1] Harm to Value in Network and Local AdvertisirfglmOn X
threatens to undermine Plaintiffpositions in negotiations with
advertisers by diverting viewers from distribution channels
measured by Nielsen ratings, which are by far the most significant
viewership measurementgelied upon by advertisers in
determining what to pay. Nielsen does not meakiineOn X.

[2] Damaging Plaintiffs Ability to Negotiate Retransmission
Consent Agreements. FilmOn X's unauthorized streaming of
copyrighted television programmingver the Internet, if left
unabated, has the potential to impede Plaint#tslity to negotiate
retransmission consent agreements with cable, satellite, and
telecommunications providers, who legitimately retransmit the
copyrighted broadcasts. .Moreover, the availability of Plaintiffs
content from sources other than Plaintiffs also damages Plaintiffs
goodwill with their licensees.

[3] Interference With Lawful Internet Television Distribution.
FilmOn X also threatens to interfere with Plaintiffaklity to
develop a lawful market for Internet distribution of television
programming—whether through licensed entities, such as Hulu
(which licenses content from the network Plaintiffs for distribution
over Hulu.com) and Apple (which licenses content freime
network Plaintiffs for distribution through iTunes), or over their
own websites and other Internet and mobile offerings, such as Fox
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and NBCUs “Dyle.TV,” ABC’s “WatcH or FoXs “Fox Now
servicesFilmOn X competes directly with these services .

[4] Loss of Control Over Content and Threat of Viral Infringement.
Once digital copies of Plaintiffsprograms are available and
released on the Internet, vast viral infringement routinely follows.
.. . Plaintiffs have no ability to ensure tHatmOn X or those who

copy network programming fromeilmOn X are doing anything to
prevent further piracy or to assure the quality of retransmissions.

Pls. Mem. at 26-27 (citations, quotations, and modifications omitted). Plaintiffsiadfer t
declaration of Sérry Brennan, Senior Vice President of Distribution Strategy and Dewelup
for Fox, to support its assertions of irreparable hagng., Brennan Decl. § 16 (“[Blased on my
24 years in the industry . | am certain that FilmOIX’ s continuing ability tabtain and
retransmit the Broadcast CompanhiBsograms for free will be a factor in [negotiations with
retransmissionnoviders like cable companies]. In fact, it is my understanding that cable
companies have already referenéddhOn X-type startups when proposing a reduction of their
retransmission fees, in seeking to eliminate those fees altogether, or in seeking other valuable
contractual concessions.”). The damages Plaintiffs face are “neither easily calculable, nor easily
compensable;” FilmOn X is a startup company that would likely be unable to pay statutory
copyright damages of $150,000 per workif Plaintiffs prevail; and FilmOn X islikely to continue
expanding, further threatening Plaintiffs' copyrights and business model. Pls. Mem. at 27-28
(quoting BarryDriller, 915 F. Supp. 2d at 1147).

FilmOn X responds that Plaintiffs' showing of irreparable harm is insufficiently
speculative and “unsupported by any evidence.” Defs. Opp. at 21-22 (“[A] plaintiff ‘must
provide proof that the harm has occurred in the past and is likely to occur again, or proof
indicating that the harm is certain to occur in the near future.”” (quoting Wisc. Gas Co. v. FERC
758 F.2d 669, 674 (D.C. Cir. 1985))). FImOn X arguesthat “[t]hereis no specific evidence of

imminent harm, aside from pure speculation as to how FiImOn X’ s service may hypothetically
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impact plaintiffs future ad revenueand that all of the types of harm identified by Plaintiffs,
even if actualized, would be narreparable economic losses. 1d. at 22-23.

Plaintiffs have made a showing that “irreparable injury is likely in the absence of
an injunction.” Winter, 555 U.S. at 22. Indeed, they have shown more than the “recoverable
economic losses’ that courts normally find insufficient to rise to the level of irreparable harm.
See Davisb71 F.3d at 1295. While some of the revenue that they stand to lose might be
guantifiable, Plaintiffs have identified four categories of harm that would have far-reaching
consequences, including: harm to their ability to negotiate with advertisers; damage to their
contractual relationships and ability to negotiate with authorized retransmitters; interference with
their proprietary and licensed online distribution avenues, such as their own websites, Hulu.com,
and Appl€e siTunes; and the loss of control over the distribution and quality of their copyrighted
programs. FilmOn X characterizes these harms as “ pure speculation.” Defs. Opp. at 22. But
Plaintiffs have supported each category with evidence that FilmOn X has not controverted,
including a sworn declaration from a senior executive at Fox who states that cable companies
have alreadyreferenced businesses like FilmOn X in seeking to negotiate lower fees. See
Brennan Decl. 16. BarryDriller and Aereo Iboth accepted that these types of harm constituted
irreparableinjury. SeeAereo | 847 F. Supp. 2d at 397-98 (“Aereo will damage Plaintiffs
ability to negotiate with advertisers by siphoning viewers from traditional distribution channels
.... Aereo’s activities will damage Plaintiffs’ ability to negotiate retransmission agreements
[with cable or other providers], as these companies will demand concessions from Plaintiffs to
make up for this decrease in viewership.”); BarryDriller, 915 F. Supp. 2d at 1147 (setting forth
similar analysis). This Court agrees. SeeWTV Sys., Inc824 F. Supp. 2d at 1013 (“[B]ecause

Defendants are exploiting Plaintiffs Copyrighted Works without paying the normal licensing
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fees, they deprive Plaintifisf revenue, and even jeopardize the continuéstence of Plaintiffs
licenseesbusinesses)’ see alsdPurdue Pharma L .P. v. Boehringer Ingelheim GmBB8i7 F.3d
1359, 1368 (FedCir. 2001) (likelihood of price erosion and loss of market position adeege
of irreparable harm)

Because Plaintiffs have shown that they will likely suffer irreparabie lifathe
FilmOn X service is not enjoined, the second factor favors Plaintiffs.

D. Balance of Harms

The balance of harms tips in Plaintiffavor. As set forth above, there are
severe, irreparable harms that Plaintiffs face if FilmQa permitted to continue infringing
Plaintiffs’ copyrights. While FilmOX points out that its business could leeippled by an
injunction and that a dea@ in Plaintiffs favor will chill technological innovation, Defs. Opp.
at 24-25,these concerns aowerstated. First, FImOX has nocognizablenterest in continuing
to infringe Plaintiffs' copyrights and thus cannot complain of the harm it willesuiff ordered to
cease doing soSee BarryDriller 915 F. Supp. 2d at 1148-49 (finding that the third and fourth
factors favored the plaintiffs because FilmOn X haal equitable interest in continuing an
infringing activity’). In addition, FilmOn X coredes that it ha®ther Content Partners” and
has entered into licensing agreements for sometbeeaair channels and “about 15" traditional
cable channels. David Decl. 11 16, 28-29 (listing as examples Inspiration Network and Real
Channel). Thus, FilmOn X will be free to continue legal retransmission.

E. The Public Interest

In an oft-cited passage, the Third Circuit observed: “It is virtually axiomatic that
the public interest can only be served by upholding copyright protections and correspondingly,
preventing the misappropriation of skills, creative energies, and resources which areinvested in

the protected work.” Apple Computer, Inc. v. Franklin Computer Corfi4 F.2d 1240, 1255
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(3dCir. 1983) (citation omittedsee alsdNalt Disney Co. v. Reell, 897 F.2d 565, 567 (D.C.
Cir. 1990) (“When a copyright plaintiff has established a threat of continuinggefrient, he is
entitled to an injunction.{citation omitted)). With this record, the public interest favors an
injunction.

Because all foufactors favor Plaintiffs, the Court will grant the motion for a
preliminary injunction.

F. Scope of Injunction

The final issue is the scope of a potential injunction. Plaintiffs argue that, under
17 U.S.C. 8§ 502(b), the Court should enjBilmOn X's service throughout the entire United
States. Pls. Mem. at &ilmOn X responds thaBarryDriller’s injunction was properly limited
to the Ninth Circuit in light of the Second Circaitlecision inAereq and this Court should limit
any injunction to the D.C. Circuit. Defs. Opp. at 27.

“[D]istrict courts enjoy broad discretion in awarding injunctive réliédat! Min.
Assn v. U.S. Army Corps of Engineetst5 F.3d 1399, 1408 (D.C. Cir. 1998) (citation omitted);
see also NLRB v. Express P@o, 312 U.S. 426, 435 (1941) (“A federal court has broad power
to restrain acts which are of the same type or class as unlawful acts wheolithieas found to
have been committed or whose commission in the future unless enjoined, may fairly be
anticipated fron the defendant’s conduct in the past. ... The breadth of the order, like the
injunction of a court, must depend upon the circumstances of each cage ... ."

17 U.S.C. 88 502(a) and (b) provide, in relevant part, that any injunction granted
“to prevent or restain infringement of a copyright’may be served anywhere in the United
States on the person enjoined” and “shall be operative throughout the United Stated &ed shal
enforceable, by proceedings in contempt or otherwise, by any United Statdsasvaogt

jurisdiction of that person.While 8 502(b) commands a nationwide injunction, the D.C. Circuit
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has recognized that some cases comitgayrequire courts téimit the scope of injunctions.
SeeHolland v. Natl Mining Ass’'n 309 F.3d 808, 815 (D.C. Cir. 2002)W]e clarify that an
injunction issued in the D.C. Circuit can bind the Commissioner only with respeaal
companies [that] were not already covered by the Eleventh Gsroyiinction.”). The Courts
decision conflictsvith the law of the Second Circuit und@ereo Il As far as the Court is
aware, its decision does not conflict with the law of any other circuit, ingutie Ninth Circuit,
whereBarryDriller’s preliminary injunction remains in effeciccordingly, the Counwill grant
Plaintiffs' request for nationwide relief except as to the Second Circuit, wieze® Ilis the
binding precedent.

G. Bond Amount

Federal Rule of Civil Procedure 65(c) provides tligh& court may issue a
preliminary injunction or a temporary restraining order only if the movans@eeurity in an
amount that the court considers proper to pay the costs and damages sustaingzally any
found to have been wrongfully enjoined or restrainedt’is“well settled that Rule 65(c) gives
the Caurt wide discretion in the matter of requiring secutitidat’l Res. Def. Council, Inc. v.
Morton, 337 F. Supp. 167, 168 (D.D.C. 1971). “[T]he district court has power not only to set the
amount of security but to dispense with any security requirentegiisaever where the restraint
will do the defendant no material damage, where there has been no proof of likelihood of harm,
and where the applicant for equitable relief has considerable assets andhke.to respond in
damages if defendant does suffer damages by reason of a wrongful injunEeoin.”
Prescriptian Serv., Inc. v. Am. Pharm. AssG86 F.2d 755, 759 (D.C. Cir. 1980) (internal
citations, quotation marks, and alterations omitted).

FilmOn X asks the Court to impose a substantial deechuséwrongful

enjoinment would deprivEilmOn X of legitimate subscription and advertising revenue at a
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crucial stage of its growth,” would undermirgubstantial technology investment as well as

some of its partnerships,” and could cabgmOn X to lose key personnel. Defs. Opp. at 24.

Plaintiffs Proposed Preliminary Injunction, Dkt. 2B, proposes a bond amount of $10,000.

Unlike FilmOn X, the copyright holders here have considerabl e assets to respond
in damagesiif the injunction is overturned. The Court finds no meaningful distinction between
this case and BarryDiriller. It will require Plaintiffs to post $250,000 bond.

V. CONCLUSION

For the foregoing reasons, the Court will grant Plaintiffs Motion for a

Preliminary Injunction. A memorializing Order accompanies this Opinion.

Date: September 5, 2013

/sl
ROSEMARY M. COLLYER
United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
FOX TELEVISION STATIONS, INC. , )

etal.,

Plaintiff s,
V. Civil Action No. 13758 (RMC)
FILMON X LLC, etal.,

Defendants.

e N’ N’ N N \ , N

PRELIMINARY INJUNCTION

For the reasons set forth in the Opinion issued contemporaneously herewith, it is
hereby

ORDERED that Plaintiffs’ Motion for Preliminary Injunction, Dkt. 27, is
GRANTED; and it is

FURTHER ORDERED that the preliminary injunction hearing for September
20, 2013, at 2:00 p.m. is converted to a status conference; and it is

FURTHER ORDERED as follows:

1. For purposes of this Preliminary Injunction, the following definitions shall apply:

a. “Plaintiffs” shall mean Fox Television Stations, Inc., Twentieth Century
Fox Film Corporation, Fox Broadcasting Company, NBC Subsidiary (WRLLC, NBC
Studios LLC, Universal Network Television, LLC, Open 4 Business Productions LLC,
Telemundo Network Group LLC, American Broadcasting Companies, Inc., Disney Enterprises,
Inc., CBS Broadcasting Inc., CBS Studios Inc., Allbritton Communications Company, and

Gannett Co., Inc.
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b. “Defendants” shall mean FilmOnX LLC (formerly known as Aereokiller
LLC), FilmONn.TV Networks, Inc., FilimOn.TV, Inc., and FilmOn.com, Inc., whethdngct
jointly or individually.

C. “Copyrighted Programming” shall mean each of those broadcastsielevi
programming works, or portions thereof, whether now in existence or latezd;reatiuding but
not limited to original programming, motion pictures and newscasts, in which thafflaamt
any of them, (or any parent, subsidiary, or affiliate of any of the Plaintffins or controls an
exclusive right under the United States Copyright Act, 17 U.S.C. 88 101 et seq.

2. Pending a final resolution of this action, Defendants, and all of their parents,
subsidiaries, affiliates, officers, agents, servants, employees, gtoamel those persons in
active concert or participation with them who receive actual notice of this (@néeiEnjoined
Parties”) are preliminarily enjoined from streaming, transmitting, retransmitirngtherwise
publicly perfoming, displaying, or distributing any Copyrighted Programming oventtezriet
(through websites such as filmon.com or filmonx.com), via web applicationsaf@eahrough
platforms such as the Windows App Store, Apple’s App Store, the Amazon App Store,
Facebook, or Google Play), via portable devices (such as through application on deVicEes s
iPhones, iPads, Android devices, smart phones, or tablets), or by means of any davcess:

3. This Preliminary Injunction applies throughout the United States pursuant to 1
U.S.C. 8§ 502, with the exception of the geographic boundaries of the United States Court of
Appeals for the Second Circuit.

4, Violation of this Preliminary Injunction shall expose Defendants and all other
persons bound by this Preliminary Injunction to all applicable penalties, includingngrage

Court.
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5. Plaintiffs shall post a bond in the amount of $250,000.00, upon which this
injunction will immediately take effect.

6. Within three court days of the effective date of thidiftieary Injunction,
Defendants shall file and serve a report in writing and under oath settimgrfoltail the

manner and form with which Defendants have complied with the Preliminairyctign.

Date September 5, 2013

/sl
ROSEMARY M. COLLYER
United States District Judge
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