LOPEZ CASTRO et al v. FIDELITY AND DEPOSIT COMPANY OF MARYLAND et al Doc. 21

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAVIER LOPEZ CASTRO, et al.,

Plaintiffs,
V. Civil Action No. 13-818 (JEB)

FIDELITY AND DEPOSIT COMPANY
OF MARYLAND, et al.,

Defendants.

MEMORANDUM OPINION

Plaintiffs are laborers who worked for a thirdr subcontractor in the construction of a
District of Columbia building. Believing that they were underpaid, they broughadthion on
May 31, 2013against the twa@ompanies insurinthe prime contractor'€onstruction-payment
bond, alleging violations of the federal Da#dacon Act and the District of Columbia’s Little
Miller Act. On June 24, Defendants filed Motions to Dismiss, arguitey, alia, that the statute
of limitations orPlaintiffs’ claims haexpired and that Plaintifido not qualify for coverage
under Defendants’ bonds. Although Defendants did not mention a lacikjeictmatter
jurisdiction the Courtaised the issugia sponte in anOrder on September L&quiring that
Plaintiffs show cause why the case should not be dismiss#tkefofailure to sufficiently
exhausadministrative remedieas required by the DavBacon Act 40 U.S.C. § 3144(a).

After several rounds of briefin@laintiffs successfully requestédat theCourtstaythe
proceedingsallowing themto return to the Department of Labor to complete the administrative
process Plaintiffs now report that, despite their entreal3L has refused to taleny further

action Theythusaskthe Court taevisit its earlier finding on subjectnatter jurisdictionn
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light of theirrepeated efforts to obtain administrative reli€he Court is persuaded, and it now
agrees that it may hear the case
l. Background

Plaintiffs were employed by S & J Acousti@sthirdtier subcontractor retained to
complde ceiling installation on thedbsolidated Forensic Laboratory building, owned by the
District of Columbia.SeeCompl., 1 2, 5. Pursuant to the DaBmseon Act(DBA), 40 U.S.C.

§ 3141t seg., and the Little Miller Act, D.C. Code § 2-201.@4 seq., theproject’s prime
contractor, WhitingFurner,provided a payment bond to tBeéstrict of Columbia as an
assurancéhat project laborers would receive paymerd@tL-mandated hourly rateSee
Compl, 11 3,8. Defendant$idelity and Deposit Company ofdwyland and Travelers Casualty
and Surety Company of America guaranteed the bond-asreties.Seeid. Plaintiffs now seek
to collect against that bond, alleging that they were not paid for their corngwbd the project
in accordance with the designated wage raBeseid., 1 21, 28-29.

Prior to initiating this action, Plaintiffs filednadministrative complaint witBOL,
requesting that payments to ghject’sprime contractor be withheld until an investigation
could be completed and Plaintiffs compensated for the alleged back vieged., 1 2324.

As the project hagince beemvound up and all payments released to the prime contractor, the
DOL investigator closed the case without makinglfer findings on Plaintiffs’ eligibility for
relief under the BA. Seeid., 1 2425. Although neither party mentiondte issue in their
initial briefs, the Coursua sponte raised questions about its subjec&tter jurisdictiorto
proceed absent conclusive findings from DOKBeeOrder to Show Causs 2-5.
Relying on the language of § 3144(a) of the DBA well a®pinions from a handful of

other jurisdictions, the Court reasoned tRintiffs could demonstratstatutorily required



exhaustion badministrative remediesnly after DOLhad made three factual determinatiens
namely (1) that Plaintiffshad performedBA-eligible work,(2) that theyhad beempaid below
the required DBA wage, an{@) that DOL had not withheld sufficient funds from the project to
remedy thesenderpaymentsSeeOSCat 23. Plaintiffsresponded that, although they had
attempted ta@omply with the administrative requirements of 8§ 3834 OL haddismissed the
caseon the groundhat “the government had already matdefinal payment to the prime
contractor. . . andhattherefore there were no further payments the government could
withhold.” SeeResponsatl1. Given the lack of fund®OL saw no need tturther investigate
Plaintiffs’ DBA eligibility or the extenbf anyback wages owedSeeid.

Out of deferencéo DOL’s plenary responsibility under the DBA to mdkackwage
determinations, but also to avoid leaving Plaintiffs without an effective renteslCourt opted
to issue a temporary stay of the procegsdtio allow Plaintiffs toreturn toDOL and request that
the agencyeopen the case antbke the remaining administrative determinatioBseECF No.
16 (Order)at 4 Plaintiffs have done so, but without any success. Both parties stipulate to the
fact that DOL refuses to reopen the case, presenting DOL “Case Conclusichdsqiesof that
the complaint has been definitively dismissed for lack of any remaining.f@etsloint Status
Report, 11 6-& Exh. A.

Plaintiffs nowurge the Court toeverthelgesassert jurisdiction in this matter and allow
them to move ahead witheir claimsunderDBA § 3144a)and the Little Miller Act, lest they

bewithout aremedy SeeResponsat 9 see alspe.qg., Ibrahim v. MidAtl. Air of DC, LLC, 802

F. Supp. 2d 73, 76 (D.D.C. 2011¢¢ognizinghatplaintiff would likely be foreclosed from
bringingclaim under D.C. contract law where contract relates to project governed by DBA

aff'd, 11-7150, 2012 WL 3068460 (D.C. Cir. July 19, 2012). Defendamggver, argue that



DOL’s failure to make aanplete set of findings under 8§ 31d¥creates an surmountable
barrier to federatjuestion jurisdiction.SeeDef. Respto Order at 2. fie Cout’s prior Order
may have too stringently accepted the position taken by Defésidard the Court nowelieves
that such @onclusion — whichiisks exaltingform over substanceis neither compelled by the
language and purpose of § 3{@yhor appropriate in light of the unusual circumstances in this
case particularly now that Rintiffs have again unsuccessfully pled their casBOL. The
Courtwill thusgrantPlaintiffs’ request andind that it has subjeatatterjurisdiction under the
DBA to addressheir claims.
1. Analysis

The DBA, “a minimum wage law designed for the beneftaistruction workers,”

United States v. Binghamton Const. Co., 347 U.S. 171, 178 (1&%ets a limited cause of

action for laborers against contractor sureties to recover unpaid wages, providing

(1) In general- The Secretary of Labbshall pay diretly to

laborers and mechanics from any accrued payments withheld under
the terms of a contract any wages found to be due laborers and
mechanics under this subchapter.

(2) Right of action. — If the accrued payments withheld under the
terms of the contracre insufficient to reimburse all the laborers

and mechanics who have not been paid the wages required under
this subchapter, the laborers and mechanics have the same right to
bring a civil action and intervene against tontractor and the
contractors sureties as is conferred by law on persons furnishing
labor or materials. . .

40 U.S.C. § 3144(a).
As this Court has acknowledged, 8§ 3144(a) “could be read to mean that the right of action
does not accrue — and thus that the courts do not have jurisdictidgih f the Department of

Labor has made a determination tlitthe laborer performed DBAligible work [2] but was

1 As of November 21, 2013, 8§ 3144(a) was amended, vesting the Secretary ¢fihstbad of the
Comptroller Generalyith responsibility for payment of back wag&gePub.L. 11350 (2013)
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not paid a DBA-compliant wagandthat[3] the funds available to be withheld from the
contractor are insufficient to compenstte laborer for his underpaymentOSCat 2. Indeed,
several decisions, including one in this District, have suggesteD@latleterminations as to
non-payment and insufficiency of fundsnstitutgurisdictionalconditions precedent to any

action agaist a surety in district or state couiee, e.g.Johnson v. Prospect Waterproofing

Co., 813 F. Supp. 2d 4, 7 (D.D.C. 2011) (quoting U.S. ex rel. Bradbury v. TLT Const. Corp., 138

F. Supp. 2d 237, 241 (D.R.1. 2001)); Ybanez v. Anchor Constructors, Inc., 489 S.W.2d 730, 738

(Tex. Civ. App. 1972).

The District of Rhode Island’s decision_in Bradboffers thestrictestreading of the
DBA's jurisdictional requirements, characterizitigg 8 344 remedy as “available only after
there has been administrative determination that some money is owed and that insufficient
funds have been withheld to compensate the affected labdeadbury 138 F. Supp. 2@t
241. The paintiff in Bradbury, however, did not rely upon 8§ 3144 to establish jurisdiction, but
instead claimed that the fedeMiller Act afforded a wholly independent cause of action that
could be exercised separatélym any of the DBA’sformalities. Seeid. at 239. In fact, he
made no attempt to seek administrative redress in accordancéevgilotedures set out in 8
3144. Seeid. at 244. The holding in Bradbumgs a consequencmay be of limited valuéor
cases like this one, where tR&intiffs have made a goef@ith effort to exhaust administrative
remedies.

Other courts that haveampbyedthis threeprongedurisdictional formulahavesimilarly
done so in response t@kintiff's perceivedattempt to “bypass the exclusive administrative
remedies of the DBA” by resorting to an implied cause of adianstatdaw contract claim

SeeJohnson, 813 F. Supp. ad1Q Ybanez 489 S.W.2d at 738-39. Indedde majority of



prior decisions have examined the § IB4emedy only to the extent that it forecloses a

plaintiff from making an “engun” around the DBA’s administrative schem@ee, e.g lbrahim,

802 F. Supp. 2d at 76 (plaintdannot “evade the requirement that he seek administrative relief

simply by arguing that his clainasise under D.C. law; U.S. for Use and Benefit of Glynn v.

Capelletti Bros., Inc., 448 F. Supp. 66, 68 (S.D. Fla. 1g78)ntiff barred from seeking judicial

relief while DOL administrative investigation stitingoing) Ybanez 489 S.W.2d at 737-38 (no
implied cause of action to challenigeproper wage classification

None of these opinionsioweveraddresed themore difficultquestion of whether an
affected employee may propertiaim to have exhausted all remedies under § 84éDOL
closes an investigatn for lack of sufficient funds and refuses to make any further findings on
remaining wages o&d. Indeed, non@volved a plaintiff whosought the asgsnce of the courts
as a measure of last resam]y after making best efforts to obtaidministrativeassistance

In this case, Plaintiffs have made not one,timat separate demands on DOL, requesting
full findings on their eligibility for DBA protections and on the status of any bagewawed
under the contract, and DOL has refused to take any further aB@mdoint Status Report at
2. In light of the unusual facts of this case, finding that exhaustion has been comptetesl is
consistent withthe goals of § 3144).

The primary purpose of the DBA is “not [] to benefit [government] contractors, bet rath

to protect theiemployees from substandard earnings.” Binghamton Const. Co., 347 U.S. at 177.

To support this goathe Actconfers an expressight of action on employees to recover from
the contractor the amount due the employees under the minimum wage schigbate.”
176 n.12. The Supreme Court has obsentbdt the Acs administrative schemis designed to

strike a“careful balanceby providingcontractorswith a predictable basis upon which to



estimate labor costs, and laborerth an effective mean® enforce wage stipulations in

contracts SeeUnivs.Research Asg, Inc. v. Coutu, 450 U.S. 754, 782 (1983ge alsad. at

776-77 (“Congress intended to give laborers and mechanics only ‘the same rigldrof ac
against the contractor and his sureties in court which is now conferred by thex [Adif]."”)
(quoting S. Rep. No. 1155, at 2; H.R. Rep. No. 1756, at\®)ile Congress may have
“concluded that the administrative process will regulate compliance with theestaite

efficiently than the courts could through piecemeal litigation,” Bradbury, 138 F. Supp224d, at

it does nonecessarily follow thaCongress intended deny a laborer any means of redress once
a DOL investigator has closed an investigation for lack of sufficient fundeasndfused to
makeany further finding®n wages owed.

When interpreting a statute designed to benefit laborers, federal courtsomaistently
taken a more liberal approachdonstructiorwith a view toensuring that workerare properly

compensatetbr their contributions to publiprojects See, e.q Clifford F. MacBE/oy Co. v.

U.S. for Use & Benefit of Calvin Tomkins Co., 322 U.S. 102, 104 (1944) (counsiblangl
construction wherstatute “clearly evidence[ghe intention of Congress to protect those whose

labor or material has contributed to the prosecution of the work.”) (quoting U.S. fosth& U

Benefit of Daniel H. Hill v. Am. Swety Co., 200 U.S. 197, 202-03 (1908).S. to Use &

Benefit of BaileyLewis-Williams of Fla., Inc. v. Peter Kiewit Sons Co. of Canada Ltd., 195 F.

Supp. 752, 756 (D.D.C. 1961) ltere literal meaning of words leads to results at variance with

statute’s legislative goals, courts should follow legislative purpa$&) sub nomindem. Ins.

Co. of N. Am. v. U.S. to Use & Benefit of Baildyewis-Williams of Fla., Inc, 299 F.2d 930

(D.C. Cir. 1962; U.S. ex rel. E & H Steel Corp. v. C. Pyramid Enterprises, Inc., 509 F.3d 184,

186 (3d Cir. 2007) (interpretation should promote Congressional intent to protect those whose



labor and materials contribute to public projects); U.S. for Use & Benefit of T.MeShM

Contractors, Inc. v. Millers Mut. Fire Ins. Co.Béx., 942 F.2d 946, 950 n.9 (5th Cir. 1991n.

order to preserve tH@BA'’s “careful balance” while fulfilling its primary purpose of protecting
laborers, the 8§ 3144) remedy should not be construed so expansively that it permits laborers to
opt out of the administrative processso narrowlthat itplaces the laborer at the mercy of
circumstances beyond his control.

As Plaintiffs point outfurthermorea number obtheropinions have not insisted on the
formulaic fulfillment of all threeBradburyprerequisitesbut havansteadfocusedprincipally on
the requirementhatemployeesllegethat they made a demand on DOL, but were unable to
collect due to insufficient fundsSeeResponsat 79. The Ninth Circuit, for example,
determined that the major barrier to jurisdiction wgdaintiff's failureto allege thatthat the

Comptroller Generalvithheld insufficient funds.”Operatingeng’rsHealth & Welfare Trust

Fund v. JWJ GntractingCo., 135 F.3d 671, 676 (9th Cir. 1998)nckher coursimilarly

reasoned that it could not assert jurisdiction unless the plaletifbnstratethat the
government had “withheld insufficient payments from the contractor and, thereferandée
to reimburse laborers and mechanics pursuant to the contractor’'s contvatier v. Heat
Control Co., 579 F. Supp. 346, 348 (D.N.J. 198#)d, 728 F.2d 599 (3d Cir. 1984jet
another court held that the central “condition precedent” that aifflamist meet before
establishing jurisdiction over a DBA claim is the existence of “a demand oB¢leecfary of

Labor], and a refusal by him to payeder v. Bay State Dredging & Contracting Ct® F.

Supp. 837, 840 (D. Mass. 1948). In other words, the governmmerst ‘at least have the
opportunity to make a preliminary determinati®efore an employetirns to the courtsSee

id.



While none of these opinioms binding on this Court or addresghe precise factual
circumstances of this caseet@ourt finds them persuasive inasmuch as they emphasize the most
important criteridor jurisdiction over a DBA claim-namely that the plaintiff first make a
concerted efforto exhaust administrative remediggh DOL and only turn to the courts if funds
arefound to be insufficient. To refuse jurisdictiaven after a plaintiff has twicgaade agood-
faith effort to obtain administrative relief, woule overlytechnicaland risk undermining the
very purpose of the DBA and corresponding bond statutes.

Such dgormalisticapproach to jurisdiction, moreover, could result in unfortunate
outcomes nolikely intended by th®BA's drafters As several pasipinionshave
demonstrated, courts have been hesitant to parpidintiffto assert amdependenstatelaw
claim for breach of contract where the claim was factually dependehe@ontractor ©BA

obligation to pay a prdetermined wageSee, e.g.lbrahim v. Mid-Atl. Air of DC, LLC, 802 F.

Supp. 2d 73, 76 (D.D.C. 201@reachof-contract claim disiissed on ground that it constituted
an “indirect attempt[] at privately enforcing the [DBA’s] prevailinggesschedules™jquoting

Grochowski v. Phoenix Constr., 318 F.3d 80(8&6 Cir. 2003)(internal quotation marks omitted

in original); Johnson, 813 F. Supp. 2d at 10 (plaintiffs “cannot get around the administrative

prerequisites of the Act simply by dressing up their claim” as alstateontract claim).A rigid
approach to § 3144(a) jurisdiction, as a consequence, might mean that a genuinely aggrieved
employeecould not pursuanyavenueo recovery mlessDOL makesa full set ofadministrative
findings. In addition, refusal to entertain DBA claims in situations like this one may aeate
perverse incentive for contractors to breach their wage obligations at theapdogct’s

lifespan, in hopes thamployeeswill not report the problem until after final payments have been

made and any withholdindeve been released.



In light of both the object and purpose of the DBA, and the special ciranoest of this
case, the Court finds that Plaintiffs have sufficiently exhausted tthaiingstrative remedies
under DBA § 3144(a), and that refusal by DOL to reopen its investigations should not greate a
insurmountable barrier to this Cowrfurisdictionand Plaintiffs’ ability to seek the remedies

intended under the statute.

1. Conclusion

For the foregoing reasons, the Qdurds that it has proper subjectatter jurisdiction to
review the substance of Plaintiffs’ claimé contemporaneous Order will swlicate. The
Court will now proceed to consider the merits of Defendants’ pending Motionsnads,

which will be addresseith afuture Opinion.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: February 7, 2014
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