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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONSERVATION LAW FOUNDATION,

Plaintiff,
V. Civil Action No. 13-820 (JEB)
PENNY PRITZKER, et al.,

Defendants.

MEMORANDUM OPINION

This administrativelaw disputeillustratesthe difficult balance thatnvironmental
regulatorsoften must strike betweepecieonservation and econonpciorities The
controversy began in 201®henthe New England Fishery Management Council, a federal
entity established by the MagsonStevens Actsought to prevent overfishing in the waters off
the coast of the Northeast United States by reducing the allowable annual chichlfo
fishermen. As one would expect, this reduction put a burden on the region’s fishing industry.
To ease thaburdenthe Councilpromulgated “Framework 48,” an adjustment to the relevant
Fishery Management Plawhich, among other thingallowedlocal fishermen to applfor
permissiorto enterareas that had previously been closecbimmercial fishing That provision
of Framework 48 is the subject of this litigation.

Conservation Law Foundation, an environmental-advocacy group based in Bested,
that opening the closed areas to fishing would threaten fish habitdisrdred dgrade the
region’secosystem It therefore iled this suitagainstCommerce Secretary Penny Pritzker, the
National Oceanic and Atmospheric Administration, and the National Marine iesiSarvice,

challenging theiacknowledged decision to trade off lotagmenvironmental health for short-
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term economic gainCLF claims that Framework Z8opening of the closed aredslates two
different federal statuted=irst, the group argues that the MagnuStavens Actnd its
implementing regulationsequired Defendats to use more formal procege open the closed
areasand to conduct more intensigealyse®n the impact thate openings would have on the
particularfishery. Second, CLF contends that the National Environmental Policy Act required
Defendants tonpduce a more detailed environmental analysis before they promulgated
Framework 48.In responseDefendantsnaintainthat this case is not ripe for revieandthat
even if itwerg they have complied with their obligations under both the MSA and NEPA. Both
sides have now cross-moved for summary judgment.

Although CLF makes some interesting arguments, they ultimitiélshort. While the
Court agrees that the group’s MSA claim is ripe, the process Defendants usadutgpte
Framework 48 anthesupporting analyses were perfectly sufficient under the requirements of
that law. CLF's NEPA claim, by contrast, is not yet ripe for review. ThatGull therefore
grant Defendants’ Motion.
l. Background

The regulatory scheme at issue in this ¢abethtechnical and complexand this Court

hasalreadyhad occasion to reviewint great detail-twice. SeeOceanalnc.v. Pritzker, No.

13-770, 2014 WL 616599 (D.D.C. Feb. 18, 20133eanalnc.v. Locke 831 F. Supp. 2d 95

(D.D.C. 2011). In addition, the Court is today issuing an Opinion in a related case, Conservation

Law Foundtionv. Pritzker, No. 13-821 (D.D.C. Apr. 4, 2014)hat ensues, therefqiie only a

brief overview of the relevant background law, followed by a fmcased analysis dhe

precise legal issues at stake here



Congress passed the Magnuson-Stevens Act, 16 U.S.C. &t18&3" to address the
problem of overfishing in U.S. water§eeOceana2014 WL 616599, at *1The Act seeks to
“balance[]the twin goals of conserving our nation’s aquatic resources and allowing U.S.
fisheries tathrive,” andit assigns this task to the Secretary of Commerce, who in turn has
delegated the responsibility to the National Marine Fisheries Sendgeee alsd6 U.S.C. 88
1801(b), 1802(39). To that end, the Act establighgistregionalFishery Management
Councils,each of whichs charged withdrawingup Fishery Management Plato govern the
differentfisheriesunder its control.SeeOceana2014 WL 616599t *1-2; see alsd 6 U.S.C.
88 1852(a) & (h). The Councils and the Service can update Plans by adiibeng
“Amendments, which alter Plans in broad strokes,” or “Framework Adjustments, which a
expedited changes that modify Plans in more modest.iv@ceana2014 WL 616599, at *2
(citing 16 U.S.C. 88 1853(c), 1854(a) & (b) and 50 C.F.R. § 648.90(c)).

This case deals with the Northeast Multispecies Fisloasy of the fisheriesianaged by
theNew Englad Fishery Management Councieeid.; see alsd6 U.S.C. § 1852(a)(1)(A).
TheNortheast Multispecies FishekanagemenPlan regulatethat region’s “groundfish”

fishery, which includespeciessuch as cod, haddock, and floundgeeOceana2014 WL

616599, at *2. Prior to 2009, the Plan protected against overfishing thaughput-based’
management system, mean|titat] it limit[ed] the amount of time vessels spen|t] fishinge.,

their ‘efforts’ to catch fish.”_Ocean&31 F. Supp. 2d at 108ee als®R 1,292-1,307. In 2009,

however, the Council revised the Plan with “Amendment 16,” which switched to an “output-
based” managemesystem, “hing[ing] not on fishing efforts, but on resulise; the amount of

fish caught.”_Ocean@31 F. Supp. 2d at 102-03; Amendment 16 #H 382). Amendment 16

! Title 16 of the U.S. Code was in the process of revision for the 2012 editium tithe of briefing, a process that
has recently been completed. &wwid confusion, the Court uses the version of the Code cited in tfe-bifie
2006 edition.



alsoallowedfishermen tqoin a “sector,”a cooperative group of fishing vesselempt fronthe
inputrestrictions angubject only to a hard limit on its output.e., the total amount of each
stock of fish thait couldcatcheach year Amendment 16 at AR 390).

Even after Amendment 16, howevtte Plan maintainethat certainnputrestrictions
would continue to apply to all fishers, whether or not they joined a sector. One suchliopstri
at issudn this case, ishelimit imposed by théishery’s*yearround closure areds50 C.F.R.
648.871c)(2)(i). In certain“closed” areas of the fishery, fishing is strictly limited or even entirely
prohibited. Framework Adjustment 48 at 123 (AR 26,16&2lpsed areas “protd¢ta segment of
the [fish] stock” andilso “specifically enhance” those “ecosystem and stock characteristics [that]
affect groundfish productivity.” Framework Adjustment 48 at 363 (AR 26,404). Amendment 16
made clear that whilall sectorsvould be autontgcally exempt froma range ofnput
restrictions, and while they could apy a caséy-case basifor special exemptions from
others, no sector could requestreceive arexemptiorfrom certain specificallyisted
restrictions, first among them the limits on fishing in ¢tlesedareas._SeAmendment 16 at
118 (AR 499); 50 C.F.R. 8§ 648.&%(2)(). Amendment 1éeverthelesalsoallowed the list of
restrictions for which no exemptions could be giteitself be modified through a subsequent
Framewok Adjustment. SeeAmendment 16 at 118 (AR 499); 50 C.F.R. 8§ 64&R2)(i).

In 2013, the Council took up the sword and promulgated Framework 48, which removed
the closed areas frothelist of restrictionsfor which no sector exemptions could be granted.
See78 Fed. Reg. 26,118 (May 3, 2013) (“Framework Adjustment 48 Interim Final Rule”); 78
Fed. Reg. 53,363 (Aug. 29, 2013) (“Framework Adjustment 48 Final Ru\®Yv, asector
could “request an exemption from the prohibition in fishing in year[-]roloskd areas” subject

to certain limitations.Framework Adjustment 48 at 60-62 (AR 26,101:08he Council



proposedhis change becausatch limits for sectors would weducedn 2013,seeFramewaork
Adjustment 48 at 62 (AR 26,103), aitdhoped to “provide the industry with additional fishing
grounds during a time of low stock allocationgd: at 8 AR 26,049). At the same time, the
Council acknowledged th#tis decision “require[d] weighing short-term gains against ltamg:
losses in productivity.”ld. at 363 (AR 26,404). Although the Service approved Framework 48,
it emphasized that it “must still decide which, if any, exemptions [to the limits on fishing in
closed areas] will be granted, arfdyranted, whether seasonal, area, gear or other types of
limitations are necessary to ensure any exemption will be consistant.withe groundfish
[Fishery Management Plan] and the MagnuStevens Act.”78 Fed. Reg. at 26,144.

Concerned that openirge closed areds fishers might spoil those areas and the rest of
the fishery CLF sued, claiming that this aspect of Framework 48 violdwedegulatory scheme
established by the MSAnd NEPA.See42 U.S.C. § 432&t seq.CLF has moved and
Defendants haverassmoved for summary judgment. The Court nomnsto the arguments
proffered by each side.
. Legal Standard

Challenges under the MSA and NEPA proceed utideAdministrative Procedure Ast
familiar “arbitrary and capricious” standard of reviefieel6 U.S.C. § 1855(f)(1); 5 U.S.C. 8

706(2)(A) Baltimore Gas and Elec. Co. v. NatuRss.Def. Council, Inc, 462 U.S. 87, 97-98

(1983);see als®ceana, Inc. v. Locké331 F. Supp. 2d 95, 106 (D.D.C. 201Because of the

limited role federal courts play in reviewing such administrative decisiongygloal Federal
Rule 56 summary-judgment standard does not apply to the padegig Motions.SeeSierra

Club v. Mainella, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006) (ciiat] Wilderness Inst. v.

United States Army Corps of Eng’ 2005 WL 691775, at *7 (D.D.C. 2005)). Instead, in APA,




MSA, and NEPA cases, “the function of the district court is to determine whether or tio . . .
evidence in the administrative record petedtthe agency to make the decision it ditil”

(internal citations omitted)Summary judgment thus serves as the mechanism for deciding, as a
matter of law, whether an agency action is supported by the administrative aad otherwise

consistent wit the APA standard of reviewSeeBloch v. Powell, 227 F. Supp. 2d 25, 31

(D.D.C. 2002) (citing Richards v. INS, 554 F.2d 1173, 1177 (€. 1977)).

The APA requires courts to “hold unlawful and set aside agency action, findings, and
conclusions” that are “arbitrary, capricious, an abuse of discretion, or otheatise
accordance with law.’5 U.S.C. 8§ 706(2)(A)Under this “narrow” standard of reviewwhich

appropriately encourageourts to defer to the agensgxpertise, sedotor Vehicle Mfrs.

Assn of United States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1883) —

agency is required to “examine the relevant data and articulate a satisfactanaggplfor its
action including a rational connection between the facts fonddree choice made.[d.

(internal quotation marks omitted)n other words, courts “have held it an abuse of discretion
for [an agency] to act if there is no evidence to support the decision or if thedeees based

on an improper understanding of the law.” Kazarian v. Citizenship and Immigration Service

596 F.3d 1115, 1118 (9th Cir. 2010).
It is not enough, then, that the court would have come to a different conclusion from the

agency.SeeNat | Assn of Home Builders v. Norton, 340 F.3d 835,18@th Cir.2003). The

reviewing court “is not to substitute its judgment for that of the agency,” id., norsiutiithe
decision of an agency that has examine[d] the relevant data and articulate{dational

connection between the facts found and the choice madaéericans for Safe Access v. DEA

706 F.3d 438, 449 (D.Cir. 2013) (internal guotation marks and citation omitted). A decision



that is not fully explained, moreover, may be upheld “if the agenugth may reasonably be

discerned.”Bowman Transp., Inc. v. Arkansas—Best Freight Sys., Inc., 419 U.S. 281, 286

(1974).
1.  Analysis

CLF has put forwardwo main challenges to Framework 48. Firssaysthat the
Framework violates the MSand its implemeting regulationdecause it ni@schanges that
canonly be implemented via Amendment, rather than Framework Adjustment, and because it
contains insufficient analyses of the impact that opening the closed alidzsveion the
fishery’s ecosystemSecondit argueghatDefendants failed to perform the environmental
analysis NEPA requires in order to undertake these actions. Before the Coudexiditter of
those issues, however, it must first resolve Defersdassertions that CLEcks standing to

bring this suitand that its claims are not rip& review SeeSteel Co. v. Citizens for a Better

Env’t, 523 U.S. 83, 94-101 (1998) (explaining that standing is matter of Article 11l juralict
and must be resolved befdegleral court may reach merits of casajter determining thaCLF
has standing but oniys MSA claim is ripe, the Court will turn to the merits of wviving
claim.

A. Jurisdictional Issues

As this Court recently observed, “Not every disagreement merits a ldwSgignicAm.

v. Dep’t of Transp., 2013 WL 5745268, at *3 (D.D.C. Oct. 23, 2013). The Constitution

empowerdederalcourts todecideonly “cases or controversies,” a phrase given meaning by the

doctrine of “standing.”SeeWhitmore v. Arkansas, 495 U.S. 149, 154-55 (1990); U.S. Const.
art. lll. To have standing to sue in federal couppantiff must establish that: (1) litas suffered

a concrete and particularized injury that is actual or imminent, not conjectusgaihétical,



(2) there is a causal relationstuptweernits injury and the defendant’s conduct; and (3) it is

likely that a victory in court will redregbe injury. Lujan v. Defenders of Wildlife, 504 U.S.

555, 560-61 (1992).
As an organizational plaintiff, CLF may have standing to sue both on its own behalf,
known as “organizational standing,” and also on its membeisalf,which is called

“representational standing3eeAbigail Alliance for Better Access to Developmental Drugs v.

Eschenbach169 F.3d 129, 132 (D.Cir. 2006). In this case,lE claims representational
standing to sue on behalf of two members who fish in the Northeast Multispeciey Bisthe
who fear that opening the closed areas will deplete the area’s stocks, causimgdteational,
economic, and aesthetic harm. $eMot., Exh. 1 (Declaration of Captain William Redington
Tower, 111), T 6; Exh. 2 (Declaration of Peter Shelleff) 2232

Closely related to the standing questi®the “ripenesstoctrine. This “prevent[s] the
courts, through avoidance of premature adjudication, from entangling themselvesaotabs
disagreements over administrative policies, and also . . . protect[s] ageoigadicial
interference until an administrative decision has been formalized and its éféat a concrete

way by the challenging partiesAbbot Labs. v. GardneB87 U.S. 136, 148-49 (1967} he

doctrine consists primarily of a twmart inquiry, in which the Court examines both the “fithess
of the issues for judicial decision” and the “hardship to the parties of withholding court

consideration.”_Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 733 (1998). When a court is

reviewing agency action, “the primary focus of the ripeness doctrine . . . [is] anpald&empt

to time review in a way that balances the petitisn@terest in prompt consideration of

Z1n its Motion, CLF explains that “[s]upport for CLF’s standing in thisecis set forth in the Memorandum in
support of Motion for Summary Judgment filed camrently with this memorandum in the companion case,
Conservation Law Foumdionv. Pritzker 1:13cv-0082GJEB. CLF incorporates the points and authorities set forth
in that document here as if fully set forth.” Given that this case is enadtdi3820,the Court presumes that CLF
intended to refer to the companion caSenservatin Law Foundation v. Pritzkemumbered 1-821.
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allegedly unlawful agency action against the agency's interest in crystpitezpolicy before
that policy is subjected to judicial review and the tsunterests in avoiding unnecessary

adjudication and in deciding issues in a concrete séttiBgglePicher Indusv. EPA, 759 F.2d

905, 915 (D.C. Cir. 1985).

Defendants do not contest CLF’s claim that its members would be harmed byrhngope
of theclosed areasNor do they dispute that sualharm would be caused by Framework 48 and
redressable byictory in this case Instead, Defendants challenge tmninenceof CLF’s
claimedharm, emphasizing thhecausd-ramework 48 does naself grant fshermen the right
to enter closed areast merely empowes the Service to do so — “CLF has brought an abstract,
speculative challenge to a mere delegation of authoridef. Mot. at 6. In other words,
according to Defendants, until the Service actually exercises the authorigyredrfy
Framework 48 and grants an exemption to a sector seeking to fish in a closed arga, CLF’
membership has not suffered any injimyfact As a resultDefendants say;LF lacks standing
to sue and itslaims arenot ripe.

1. Standing

The Court begins with standing. Ironicalfgr all the debate over whether CLF’s
challenge to Framework 48 is too speculatitie, Serviceactuallydid openseveral closed areas
to fishing in December 2013justa fewmonths after CLF filed this suitSee78 Fed. Reg.
41,772-80 (July 11, 2013) (proposed rule); 78 Fed. Reg. 76,077 (Dec. 16, 2013) (final rule).
That decisionhowever, cannot form the basis for CLF’s standing tdosgause “standing is to

be determined as of the commencenw#rthe suit; Lujan, 504 U.S. at 571-72 n.5, and “may not

be established by a development that occurs afterctinenencement of the litigaticnPark v.

ForestServ.of U.S. 205 F.3d 1034, 1037-38 (8th Cir. 20082e als&itty Hawk Aircargo, Inc.




v. Chao, 418 F.3d 453, 458 (5th Cir. 20@grry v. Village of Arlington Heightsl86 F.3d 826,

830 (7th Cir. 1999). Thimeanghatthe Court must evaluatehether CLF hadtarding to sue
based on the facts as they existed winengrougfiled its Complainton May 31, 2013, and
cannot consider Defendants’ subsequent actions.

As mentionecdkearlier, Defendants appear to conctadthe opening of the closed areas
would have giverCLF standing to su# this had occurred before CLF filed its Complaint.
Indeed, Defendants evenggest that CLF could cure its alleged lack of standangby
amending its Complaint to include the Service’s December 2013 decBambef. Mot. at 8.
Although CLF declined that invitation, id file a separate suit alanuary 15, 2014hallenging

the December 2013 decisioBeeCompl.,Conservation Lawound. v.Pritzker No. 14-58

(D.D.C. Jan. 15, 2014).
The Court agrees that the economic, recreational, and aesthetithat@hF says
would result fom opening the closed araasundeniably a cognizable interest for purpose of

standing,”Lujan, 504 U.S. at 562-63ee alsd-riends of the Earth, Inc. v. Laidlaw Envtl. Servs.,

Inc., 528 U.S. 167, 182-83 (200@ndthat it is equally undeniable thstich harm would be
caused by Defendants’ actions and redressable by victory in thisAsiges just explained,
however, in May 2013xhen this suit was filetho closed areasadyetbeen opened, ar@LF
hadthusnot yet suffered any harnThe question, then, is whethegrthat time, CLF <laimed
harmfrom the closedarea opening#as “actual or imminent,” rather th&conjectural or
hypothetical.” Lujan, 504 U.S. at 560 (internal quotation marks omittetyndy seem strange
to ask such a question when the passage of time has made the answer dhe@ervice
operedthe closed areas to fishing jst months after CLF filed its Complairtbutthis isthe

kind of mental contortiothatthe lawsometimeslemands.
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Although Framework 48 did not itself open any closed areas to fishing, the Court finds
thatDefendants’ decision to allow exemptions to the clam®@dyules posed aufficiently
imminentthreatto satisfy Article Ill. The D.C. Circuit dealt with gery similar situation in

Wyoming Outdoor Council v. U.S. ForeServ, 165 F.3d 43 (D.C. Cir. 1999). Theee,

coalition of environmental grouphallenged the Forest ServiEeauthorizatiorof oil and gas
leasing in the Shoshone National Forest, withay claimed violated both the agency’s own
regulations and NEPASeeid. at 6-47. Althoughtegroup representing the coalitififed its
suit “before any leases had actually been issued,” and in fact “there [was] nayénetin
drilling [would] commence on the disputed lands,” the cstilitfound thathe plaintiff had
standing to sue because “the @daral barrier which [Rintiff] alleges to have been brelaed
no longer stands in the way. The land of concern is in genuine danger. . . . [T]he impending
threat of injury is sufficiently real to constitute injuryfact.” Id. at50-51. The situation in this
case is the samailthoughCLF filed its suitin May 2013 before any exemptieshadactually
been grantedCLF still had standing to sue becatise procedural barrier alleged to have been
breached- Amendment 16’s bar on the granting of exemptiorikéaloseearearestrictions—
no longer stood in the way.h& area of concemwas in genuine danger, which created a threat of
harm sufficiently imminent to constitute injumy-fact CLF thereforehas standing to bring this
suit.
2. Ripeness

The Court next addresses whether Cldi&sms areaipe for review. Althoughit has

alreadyfound thathe groupsatisfesthe “case or controversy” requirement of Article fthe

ripeness requirement dictates that courts go beyond constitutional minima amddaczount

11



prudential concerns which in some cases may mandate dismissal even if theee is not
constitutional bar to the exercise[tdderal]jurisdiction.” Id. at 48.

Once again, Wyoming Outdoa instructive There, as here, the plaintiffought two

distina challenges to the Forest Service’s decision to authorize oil and gas leabimg in t
Shoshone. The first was a procedural challenge, which alleged that theServese had failed

to make certain factual findings required by stabdfre it identifiel what land would be made
available for leasingSeeid. at 5152. That claim parallels CLF’s procedural challenge alleging
that Defendantased the wrong@rocess to recategorize the closgda restrictions and neglected
to perform the proper analyses before making that decision. The second objectidNERS a
claim, arguing thathe Forest Service had not includesttainrequired findings in its
Environmental Impact Statemereeid. at 47. In this case, too, CLF contends that Defendants
violated NEPA by failing to conduct a sufficient review of the potential environinempact of

Framework 48.Faced with this closely analogous set of circumstance$yleeing Outdoor

panel found that thplaintiff’s first (procedurgl claim was ripe for revievbut thatits second
(NEPA) one was not. Givethat the instant case essentiatiyrors that one, the Court is bound
to reach the same outcomim doing so, iwill address the two claims in reverse order for ease
of analysis.
a. NEPA Claim
Beginning withCLF’s NEPA claim, the Court finds th#teissueis not yet ripe for

review. A bit of background firstNEPA requires federal agencies to prepare a detailed
“Environmental Impact Statementthenever they propose any “major . . . actions significantly

affecting the quality of the human environment.” Dep’t of Transp. v. Public Citizen, 541 U.S

752, 757 (2004) (quoting 42 U.S.C. 8§ 4332(2)(C)). For less consequential actions, NEPA

12



permits agencies to produce a more concise “Environmental Assessidelititing 40 C.F.R.
88 1501.4(a)-(b)). In this case, Defendareparednly an EA, which CLF claims was
insufficient in light of the facthat opening the closed areas to commercial fishermght have
a significant impact on the environment.

As the D.C. Circuit explained in Wyoming Outdoor, however, a NEPA claim such as this

one requires the plaintiff to show that the agency has made an “irreversiblectnevable
commitment of resourcés order to establish ripeness, “whether or not [the plaintiff] has
established the element of injury redressable in [the] litigation necessatglibsbsstanding.”

Wyoming Outdoor, 165 F.3d at 49The paneterived this rule from its assessmenttbée

purpose of NEPA,” which, the panel presumed, would not requiagency “to delay its
undertakings and commit its resources to the preparation of an EIS which mighteljtipnave
unnecessary.ld. Because the plairitihad ‘brought itsSNEPA action before any leases had

actually been issuedthe Wyoming Outdoor court concluded that “the point of irreversible and

irretrievable commitment of resources” had not been reaclieel Forest Service might end up
deciding not to issue any leases at alt might take additional steps to comply with its NEPA
obligations. Id. at 50. It therefore dismissed the claim as premature.

The circumstances here are practically identical. CLF filed this case before any
exemptions to the closeatearestrictionshad been granted. Jlike the Forest Servica

Wyoming Outdoor would not reach “the point of irreversible and irretrievable commitment of

resources and the concomitant obligation to fully comply with NEPA . . . until leeséssued,”
so too is CLF’'s NEPA claim premature until Defendants have actually handedccaytteons

for the closeehrea access restrictionll. at 49. Although Defendants did grant such

13



exemptions several months after CLF filed its Complaint, the same wan W\®ming
Outdoor, and the panel still found the plain§fRREEPA claim unripe:

[Plaintiff has] raised theNEPA compliance issue . . . in its
administrative protest of the . . . offering of three Shoshone leases.
However, that challenge would necessauiya challenge to the

state of the Forest Service’s NEPA compliance at the time of lease
issuance. The record before us is therefore incomplete since it
represents the state of the Forest Service’s NEPA compliance at
the time the Forest Service rendered its “specific lands” decision
[an earlier step in thieaseauthorizatiorprocess].

Id. at 50. Here, as in that case, the record for CLF’'s NEPA challenge is incomplete, since it
represents the state of Defendants’ NEPA compliance at the time that theygated
Framework 48, not at the time of an exemption grant. The Court therefore cannot decide the
issue at this juncture.

It is telling that CLF makes practically no effort to distinguish its NEPA claim from the

one in_ WyomingOutdoor, merely insistinghat “[t]his is not an abstract licensing scheme that

lacks sufficient contours to perform a thorough NEPA review.” Pl. Reply at 14CIBufails

to explain how the licensing schemé/ifyoming Outdoomwas any more “abstract” or lacking in

“sufficient contours” than the closeakeaexemption scheme at issue here,,andeed, the Court
sees no principled basis on which to differentistveernthe two. In sum, just as the D.C.

Circuit instructed thathe Wyoming Outdooplaintiff could “challenge the Forest Service’s

NEPA compliance” only after “the leases were issued,” CLF may challenge DeféniaRis
compliance only after they have granted a sector an exemption to thealeaextcess

limitations. Wyoming Outdoor, 165 F.3d at 5@s of the filingof CLF’'s Complainttherefore

its NEPA claimwasunripe.
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b. MSA Claim

CLF’s MSA challengeby contrastis currentlyready for review.In Wyoming Outdoor,

the D.C. Circuitdismissed the plaintiff's NEPAllegationbut permitted is procedural claim to
go forward becausdu]nlike its NEPA claim, Plaintiff’'s] procedural claim habecome
‘concrete and final,” since there no longer exists the possibility that fiatfesmcy action will
alter the claim in any fashion.Id. at 51 (citation omitted)The ourt explained thafw]hile the
Forest Service may undertake het efforts to comply with NEP2or might never actually
issue any licenses, “it ha[d] completely and finally implemented its proesdmder [the
regulation that the plaintiff claimed haot been followed].”ld. Drawing on the Supreme
Court’s admonition that “a person with standing who is injured by a failure to conibly w
[some procedural requirement] may complain of that failure at the timaitheeftakes place,
for the claim camever get riper;'the panel concluded that the plaintiff's “claim that the Forest
Service procedures violate its own regulations ‘can never get riper’” asdh&refore ready for
review. Id. (quoting_Ohio Forestry, 523 U.S. at 73&lteration in origial).

The same is true here. Defendants have “completely and finally implementeld [their
procedures” under the MSA, idvhich CLF claims weregiolated because Defendants used a
Framework Adjustment rather than an Amendment and because they condsitffecient
analyses before making their decision. Since CLFthu@atened with injury by Defendants’
failure to comply with those procedural requirements, it “may complain of thatfat the time
the failure [took] place, for the claim can never get ripéd.”(quoting_Ohio Forestry, 523 U.S.
at 737).

In opposition, Defendantskthe Courtto defer this facial challenge to Framework 48

andwait to adjudicate a direct challenge to the granting of a specific ebvsadxemption

15



They urge the Court to see “[w]hat exemptions will be granted and what thedtetimse

exemption[s] will be.” Def. Mot. at 7. The reality, howeves,that those facts have zero bearing

on the substance of CLF’s arguments, which turn on the process and analyses used to eromulgat
Framework 48, not on thgarticularexemptions that the Service may grant under the authiority
conferred DismissingCLF’s challengen favor of onadirected towardh specific grant of a

closedarea exemption, then, does not assist in the resolutithmsafase

Defendants invoke Oceana, Inc. v. Evans, 384 F. Supp. 2d 203 (D.D.C. 2005), in support

of their argument, butn fact, that case, even if it welbending, illustrates precisely why thisne
is ripe for review.In Oceanathe plaintiff alleged thaan Amendmento the Atlantic Sea
Scallop Fishery Management Phaolated the MSA because it expanded goeatlythe list of
changes to the FMP thttte Council coulanakevia Framework Agustment, rather than
Amendment. Seeid. at 24850, 253-54.The courthereconcludedhat the matter was not yet
ripe: Becauseno changes to the FMP hadtuallybeen made at the time the suit was filed, and
becaussome changes to the FMP could be made via Framework Adjustoresistent with the
MSA, the court wassimply not in a position to know if Amendment 10 has unlawfully
delegated an excessive amount of authority to the framework process, espdmad this
authority has yet to be exercised, and may, for all we know, not be used for manispéthe
measures.”’ld. at 254. Citing a specific example, the court noted that the plaintiff had
challenged a provision of Amendment 10 that allowed the Council to make changes to the
FMP’s “sea sampling” rules via Framework Adjustment, which the plainéffreéd could only
be made via Amendment. But because even the plaintiff conceded that very minesdbang
the seasampling rules could be made via Framework Adjustment, and because the court did not

yet know what kind of sea-sampling changes the Council would actually make, the court
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determined that it wouldot “engage in hypothetical lirdrawing to define exactly what
framework actions regarding sea samp[wguld] be unlawful.” Id.

The situation here is quite differenih Oceanathe lawfulness of Amendment 10 turned
on how the Council exercised the power delegated to it, and therefore waiting for thd @ounci
actually exercise that powalowed the court to avoid deciding in the abstpaetiselyhow far
the agencyould go without violating the law. Inithcase, by contrast, tltensistencyf
Framework 48vith the MSAdoes not depend on what kind of closgda exemptions the
Councilgrantsin the future — if CLF is right, thesiny exemption to the closeare rules will
violate the MSA In other words, CLF’s argument, unlike that of @eeanagplaintiff, does not
“depend[] on the nature of a future . . . action” by the Council. Id. In secaukse “there no
longer exists the possibility that further agency action will alter [CL&lam in any fashan,”

the MSA issue her&an never get ripérand is ready for reviewWyoming Outdoor, 165 F.3d

at 51 (quotingdhio Forestry523 U.S. at 737) (internal quotation marks omitted).

The Court finds, moreovethatdelaying reviewof CLF's MSA claimwould cause
hardship to the group and force the Court to engage in unnecessary adjudidatien.
specifically, ifthe Courtheld off on deciding thisssueand waitedor a direct challenge to the
Council’s grant of a closedrea exemptigrthelitigation would proceedas follows: The Court
would dismiss this case without prejudice; CLF’s challenge to the December 2013tiexemp

grant, which it has already filed, s€emplaint, Conservation Law Foundation v. Pritzker, No.

14-58, (D.D.C. filed Jan. 15, 2014), wowboalmost certainly be dismissed as mootethe
December grargxpiresat the end ofhis fishing year on April 30, 2014ee78 Fed. Reg.
76,077 CLFwouldthen file a newMSA challenge to whatever closaglea exemptions the

Council grants for the fishing year beginning on May 1, 2014, and that case would provide the
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vehicle for its objections to Framework 4Befendants concede that “the timing here is
challenging,” Def. Reply at 2, but they offer no good reason for why the Court sharddtbF
to jump through so many additional hoops and wait so much longer to resolve a case that has
already been fully briefed arsgtrved up on a plattésr decision. Although binding circuit
precedent requires the Court to dismiss CLF's NEPA cldenCourt will not impose additional
hardship on CLF by delaying the resolutiontefMSA claim foranother yeato little or no
benefit.

The Court, accordingly, willlismiss CLF's NEPA claimvithout prejudice and move on
to the merits of its MSA challenge

B. The MagmusonStevens Act

CLF offerstwo theories for how Framework 48 violates the MSA and its implementing
regulations. Firsthe grouppositsthatadjusting the FMP to includée closeehreaaccess
limitations as restrictions for which the Service may grant exemptions is toacaghé change
to be made by Framework Adjustment, and that instead it had to be made by Amendment.
Second, CLF contendbatthe Council did not engage in the arsak required by its own
regulations before it promulgated Framework 48. As the Court explains beldverredithese
arguments carries the day

1. Framework Adjustment v. Amendment

In Oceana, Inc. v. Evanthedistrictcourt read the MSA to permat “spet¢rum of

permissiblerameworkladjustments] Oceana384 F. Supp. 2d at 252. TBeeanaourt
explained thaFramework Adjustmentsould be usetfor sometypes of measures” but that
“certain features of fisheries management regimastbe specified bf¥FMP” — in other words,

via Amendment, rather than Framework Adjustmeadit. (citing 16 U.S.C. 88 1801(b), 1853(a),
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& 1855(f)(2)). This is because the former is a more formal process while the latter reqigres les
oversight. Seeid. at 247-48.“A framework adjustment that truly adjusts management measures
according to specifications in the FMP,” for instance, “might well be lawflugreas s@alled
adjustments which in fact undermine or contravene key provisions of an FMP woulddhat.”

254. In sum, theDceanacourt concluded that Framework Adjustments couttgbtementan

FMP, but . . . not fundamentally alter itltl. at 255.

Neither CLF nor Defendantttemptto relitigate the proper boundaries of the
FrameworkAdjustment spectrum — both sid@spear to accepie Oceanaourt’s statement of
the law on this issue, and both argue that they should prevail under that legal fram@lrk.
says for examplethat Framework 48 goes too far for a Framework Adjustment because it
“nullifies the prohibition against fishing in the . . . closed areas contained in” the Northeast
MultispeciesFMP, PIl. Mot. at 12, while Defendantsjoin thatthe FMP “expressly authorizes
the Council to take this very action through a framework adjustment.” Def. Mot. atrf8ugh
most of the relevant discussion in theeanalecision idicta, the Court finds its analysis
persuasive; moreover, the Court is content to accept CLF’s theory of the law forgsuppos
analysissince, as explained below, CLF’s challebg Framework 48 fails even under its own
proposed structure.

Thesector systerestablished by Amendment 16 allows fishermen who join sectors to
“receive exemptions from many of the common pool effort control measures haged+
controls]in exchange for a sector [catch limit] for each species in the managemejdytfaut-
based controls] Amendment 16 at 9 (AR 390). To organize that system, the Amendment
createghree categories afput-based control measurdisose from which sectors are

universally exempt, thodeom which sectors can apply for individual exemptions, and those
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from which sectors cannot apply for exemptiogeeAmendment 16 at 117-18 (AR 498-99).
The Amendment also provides that the Colingy modify the third category of restrictions via
a Framework Adjustment. The relevant language reads as follows:

The following list may be modified through a framework
adjustment Sectors cannaequest exemption from the
management measures includgedhis list[:]

Year round closed areas

Permitting restrictions . . .

Gear restrictions designed to minimize habitat impacts . . .
Reporting requirements.

Id. at 118 (AR 499) (first emphasis added).
As is apparent from this quotation, the express language of the FMP belies fali’s ¢
that Framework 48 somehow “undermine[s] or contravene[s] key provisions” of the Plan.

Oceana384 F. Supp. 2d at 259Dn the contrary, the FMBpecifically statethatthe Council

may alter the list of noexemptible fishing restrictions, including the closeda access
limitations, via Framework Adjustment. The regulations implementing the FMP confitithéha
list of prohibited exemptions “may be modified through a framework adjustment,” 58.GF
648.87(c)(2)(i), which is precisely what Defendants did here.

Given this crystatlear language, CLF's insistence that Framework 48 does not
“implement” the FMPR butinsteadsomehowcontradicts itsounds an odd not€LF
neverthelesslaimsthatthe FMP“barely makes any reference to the opportunity to make a
framework adjustment to closed areas,” Pl. Mot. at 9, and that “[i]f the public haah eas
believe that [the Council] and [the Service] intended to allow the entire grounégshdlapply
to for [sic] access into the existing yearund groundfish closed are#isere could have been an
outcry.” Id.at12;see alsdreply at 8.But these arepne might sayted herring. CLF may

preferalengthierdiscussioror wish that it had understood the implications of the relevant
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language soonebut the FMP says what it say$he Council’s decision to use the power
conferred by Amendment 16 to shift the closeda restrictions from the third category to the
secondolainly “adjusts management measures according to specifications in & EMeana
384 F. Supp. 2d at 254. That is exactly what Framework Adjustments are intended to do.
Having lost this roundCLF takes its attack to the next levélven ifFramewok 48is
consistent with the FMP, CLF suggests thatRNP itself contraveneshe MSAby allowingthe
Council tomake such a major revisisa Framework Adjustment. “[C]losed areas are part of
the management plan that advances core functions of preventing overfishing artchgrotec
[essential fish habitat],” says CLF, and because “[t]his profound change to the Gshuridf®
is not the sort of ministerial or even discretionary act that Congress coninplaa
framework adjustment. .[t]he fact thafthe Council] and [the Service] purport to reserve to
themselves the authority to do[sothe FMP] . . does not cure their lack of power to do so.” PI.
Reply at 9 (citations omittedf:Such core management measures,” CLF concludes, “are required
components of a fishergnanagement plan” under the MSA “and are not intended to be created
through framework adjustments.” PIl. Mot. at 1OLF alsonotesthatthe Service’'s own
guidelines instruct that Framework Adjustments “are intended to desgtilye management
actions, which would be implemented within a range as defined and analyzed in ttz&MP
associated analysisgd. at 9 (quoting NOAA Operational Guidelines for the Fishery
Management Plan Processailable athttp:/goo.gl/WIUqdHR, butthat the Northeast
Multispecies FMRJoes not include any “range of analyzed or defined policy boundaries with
respect to [the] closed area access mechanism” nor any “analysis or specificatiat
respect to the potential impacts that would be associated with allowing sgcsaccess to

the existing yearound groundfish closed areadd.
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Defendantsinitial rejoinder to this theorig thatany challenge to the lawfulness of the
FMP should have been brought in 2009, when Amendment 16 was approvadhtang such
claim is now barred by the MSA'’s 3fay statute of limitationsSeel6 U.S.C. § 1855(f)).
The Court need not decide that question to dispose of CLF’s argument, hdveeagise even if
this challengaverenot timebarred, it would fail.

TheMSA requires that “certain features of fisheries management regiugtbe

specified by FMP,Oceana384 F. Supp. 2dt 252 including measures to prevent overfishing

and proéct essential fish habitatSeel6 U.S.C. 88 1853(a)(1)(A) & 1853(a)(6LLF
concedeshoweverthat the Northeast FMP “includes suwsthtutorily required provisions,
including a full identification and description of the groundfitbsed areas that are now the
subject of [Framework 48].” Reply at 7. Multiple federal courts, moreover, havegtaccthat
many fishery management measures are commonly enacted by framework acgama 884

F. Supp. 2d at 248 (collecting sourcasgluding closeearea restrictionsee e.g, Conservation

Law Found. v. Evans, 360 F.3d 21, 28 (1st Cir. 200&eana384 F. Supp. 2d at 248;

Conservation Lawround. v. Mineta, 131 F. Supp. 2d 19, 29-30 (D.D.C. 2G01JCLF offers

no reason why clestarea restrictions should be treated any differdiotlyhis purpose.The
Oceanacourt, furthermore, specifically rejected CLF’s “very narrow” déilom of a Framework
Adjustment as intended only for “ministerial or . . . discretionary act[s],” 384 F. Supp28d-a
53, instead suggesting that a Framework Adjustment should “adjust[] managemsuntesea
according to specifications in the FMRJ! at 254, which is precisely what happened here.
Although CLF hammers on the fact thlaé FMPdid not include “guidance” or “discussion” on
“how [closedarea access restrictions] can be removed through a simplified framework’action,

Pl. Reply at 78, the group cites no authority requirihdgo provide such detailBy describing a
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system of sector exemptig@and then expressly providing that certain of them, including closed-
area access limitations, could be recategorized via Framework AdjustneeNgrtheast FMP
worked just as Congress intended.

In the face of all this countervailing la@LF mustes only a brief, bland appeal to the
basicadministrativelaw principlethat agencieshould not be “permitted unbridled discretion,”

FCCv. Fox Television Stations, Inc., 556 U.S. 502, 536 (2009) (Kennedy, J., conclgeeg);

alsoWhitman v. American Truckig Ass’ng 531 U.S. 457, 485 (2001), coupled wat

insistencehatthe relevant provision of the FMP here allows the Couircipracticaleffect,[to]
rewritd] the FMP itself. Pl. Reply at 9 But this is simply hyperbole. The entire point of
Amendment 16as explained earlier, was encourage fishermen to join sectors by exempting
them from many ofhe FMP’s inputestrictions; to that end, areatel three categories of fishing
restrictions and provided that the Council caailer the third cateqry, which previously
included the closedrea access limitations, via Framewgidkustment That rather modest
alteration far from “rewriting the FMP,is a“management action” that falls squarelithin the
“range as defined and analyzed in the FMROAA Operational Guidelines. The MSA,
moreover, cabinthe Council’s discretion by listing 15 provisions tmatistbe included in each
FMP, 216 U.S.C. § 1853(a)(1(t5), while leavingonly unlisted management measuteshe
Council’s judgment.

Finally, CLF notes that the MSA requires FMPs to include measures that “menioni
the extent practicable adverse effect§amsential fish habitajaused by fishing,” 16 U.S.C. 8
1853(a)(7), and objectbatin this caséall the terrain encompassed within the five areas that
[Framework 48] potentially opens to new fishing have been designated as [éfisantia

habitat].” Reply at 7. Once again, however, CLF’'s argument runs aground on the express
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language of th&1SA, which permits Defendants to taltee actionghatthey did. The crucial
statutory language here is “to the extent practicaklbith, as the First Circuit has noted, does

not mean “to the extemossible.” SeeConservation LaviFound., 360 F.3d at 2&Rather than

require Councils to deverything theyanto protect essential fish habitdby using the term
‘practicable’ Congress intended rather to allow for the application of agepeytise and
discretion in determining how best to manage fishery resourt@&s.The Service’s regulations
adopt this same reading: “In determining whether it is practicable to minimize aersaefect
from fishing, Councils should consider the nature and extent of the adverse effesentides
fish habitat] and the long and shterm costs and benefits of potential management measures to
[essential fish habitat], associated fisheries, and the nation.” 50 C.F.R. § 600.§({bya)i{2
other words, just because Framework 48 allows some fishing in essential fish d@dstaot
mean that it violates the MSAThe Council, moreovergcognizedhe potential negative
impacts of Framework 48 on essential fish habs¢fFramework 48 at 95-109, 447-49, 579-81
(AR 26,136-50, 26,488-90, 26,620-22hd attempted to mitigate them lomiting the closed
area exemptions in order to reduce those impastsd sat 60, 62 (AR 26,101, 26,103), and
specifying what questions the Service should ask before granting an exengaesframework
48 at 450-51 (AR 26,491-92). In sunedausdhe MSA permits Defendants to balance adverse
effects on essential fish habitat against other potential gains, CLF’s argomiiis poingains
no traction.
2. Sufficiency of Defendants’ Analyses

Framework 48 was promulgated pursuant to 50 C.F.R. § 648.90(ch permitshe

Serviceto “at any time, initiate action to add or adjust management measures if it finds that

action is necessary to meet or be consistent with the goals and objectives BfNhatispecies
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FMP.” Def. Mot. at 11. When proposing sug measur® the Servicea Council must include
“an analysis of impacts” thabnsiderghe following four factors: (1) whether there is “adequate
time to publish a proposed rule, and whether regulations have to be in place for an entire
harvest/fishing season,” (2) “[w]hether there has l@lquate notice and opportunity for
participationby the public and members of the affected industry in the development of the
Council's recommended management measures,” (3) “[w]hether there is an immediate need to
protect the resour¢eand (4) “[w]hether there will be a continuing evaluation of managg@m
measures adopted following their implementation as a final' réleé C.F.R. § 648.90(c)(3)(i)-
(iv).

CLF identifiestwo mainflawsin the Council’'sanalysedere First, it claims thathe
Council failed to provide sufficient analysis of how Framework 4&anSistent with the goals
and objectivestf the Northeast FMP50 C.F.R. § 648.90(c). Second, it contendsttiat
Council failed analyze how Framework 48 would “advance the protection of the res®&lrce
Reply at 10, a consideration presumably relevant to the third factor listed above.

a. Goals and Objectives

Contraryto CLF’sfirst claim, the administrative record reveals tkia¢ Council devoted
significant attentiorto the question of whether allowisgctorsaccess to the closed aseaould
be consistent with the goals and objectives oMhuétispeciesFMP. Those goals include:
“manag[ing] the northeast multispecies complex at sustainable levels,” “anbjayfpals of
economic efficiency and biological conservation,” “[m]aintain[iagdirected commercial and
recreational fishery for northeast multispecies,” and “[m]inimiz[ing], toetktent practicable,
adverse impacts on fishing communities and shoreside infrastructure.” Amendme6716 at

(AR 448). As Defendants recount in thifotion, seeDef. Mot. at 13-14, the Coun@lanalysis
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of Framework 48 included factors such as the size and age of fish caught “ingdepibeed
exemption areas, inside the closed areas, adjacent to the existing yearoomadigh closed

areas, ath in open fishing areas,” Framework 48 at 218 (AR 26,259), the “swept area biomass . .
. and abundance” for groundfish species within the closed areas and open areas, id. at 288-321
(AR 26,329-62), the potential effects on fish habitatatd®5109 AR 26,136-50) and “the
performance” of the closed areas “relative to their effects on groundfishyfistoeluctivity”

Id. at 363-71 (AR 26,404-12). Having considered these matters, the Qaltingitely found

that Framework 48 would produfi@] shortterm gain in income. . but . . . [potentiallyh

long-term loss in stock productivity.ld. at 424 (AR 26,465). On the Council’s

recommendation, the Service approved Framework 48, cautioningtthat'any access

provided to closed areas must be done in a responsible manner,” 78 Fed. Reg. atta@iéaAp,
[sectors] any opportunity to fish in the closed areas would unnecessarily thrifppssibility of
providing the fishing industry the opportunity to catch as much fish as possible as thag as
long-term health of groundfish stocks is protecteld.”at 26,146.

This balancing of conservation and economierestss perfectly consistent with both
theMultispeciesFMP and the MSA. Although CLF emphasizes the conservegiatedaims of
the Multispecie=MP, the Plans not aimedexclusivelytoward environmentaligibjectives In
addition to conservation, the FMisoincorporates economic and social goedsuiring, for
instance, thathe Councif[m]aintain direct commercial and recreational fishery for northeast
multispecies,” “[m]inimiz, to the extent practicable, adverse impacts on fishing communities
and shoresidmfrastructure,’and “[pJrovide reasonable and regulated access to the groundfish
species . . . to all members of the public of the United States for seafood consumption and

recreational purposésAmendment 16 at 67 (AR 448)The MSA similarly instructs that
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Councils and the Service should “take into account the importance of fishery redoursking
communities” through “economic and social data” so long as doing so is “consisteftevit
conservation requirements of tlusapter.” 16 U.S.C8 1851(a)(3 Here, both the Council and
the Serviceecognized thatramework 4&ursied short-term economic gains at the risk of long-
term conservation ats andultimatelydecided that the trae®f was worthwhile. Their decision
was not at odds with either tR&P or the MSA nor wasgt arbitraryor capricious.

CLF offers a series of critiques of Defendants’ analgsethis pointbut all of them miss
the mark. First, CLF criticizesthe supposed economic benefits of Framework 48, noting that the
Council described them as “highly uncertain.” Framework Adjustment 48 at 505 (AR 26,546).
Nevertheless, Defendants’ determination that the potential benefits feonmework 48 justified
the costs is entitled to deference, and, given the thorough analysis that acedrtipani
decisbn, the Court does not believeaatbe arbitraryr capricious.

CLF nextobjects to the Council’s “vacuous[]” conclusion, Pl. Mot. at 14, that “the
potential for negative impacts on future productivity” will depend on “what spesi®mptions
are requested and subsequently proposed in future sector operations plan rulafsgvwdrk 48
Environmental Assessment Supplemental Information at 3 (AR 26,039). Of course, this
conclusion was not vacuous at all, mgteada frank recognitiomf the reality that the impact of
closedarea accessxemptions would depend on which exemptions were granted and thus could
only be evaluated at that latgage of the process. To account for this unknown, the Council
specifically recommendetthat befoe the Service could grant any exemptitmthe closedarea
restrictions under Framework 4i8shouldreview the “impacts of any actual fishing effort” that
each specific exemption would cause as well as “the potential for gear spsthifts in fishing

effort out of the closed areas, and impacts on protected species and lolbstarseivork
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Adjustmert 48 at 61 (AR 26,102). The Service, temphasized tha{t]he impacts of any

actual fishing effort, including the concerns raised in public comments durinigve&opment

of Framework 48, would be evaluated through the annual review and approwebof se
operations plans and exemption requests for each fishing year.” 78 Fed. Reg. at@BRA.31.
claims that “[t]here is no way that these later reviews can retroactivelydhats{Groundfish
FMP’s consistency requirement,” Pl. Mot. at 15, but it provides no authority for this groposi
nor does it suggest how the Council could have performed the requisite reviews six months
before any exemption had been granted.

Finally, CLF complains that the Council occasionally relied on the ongoingsasaly
associated with the Omnibusg$ential Fish Habitat Amendmerfee, e.q.Framework
Adjustment 48 at 449 (AR 26,490). CLF claims that the Council should not be permitted to rely
on data associated with a review process that has not yet been finalizpcowedpbut, once
again,it provides no justification {et alone citation-for this proposition. The Couskees no
reason why such data should be automatically disqualified from consideration.

b. Protection of the Resource

Easier to dispose of SLF’s claim that Defendants failetb consider how Framework 48
was necessary to “protect the resourcds) C.F.R. 8§ 648.90(c)(3)(ii)CLF describes this as
“the only substantive factor provided for acting under” the authority of 8 648.90(&eplly at
10, but, as described above, the regulation actually lays out four factors forutive &er
consider, with the fifth, overriding one being that the proposed framework adjussment i
“necessary to meet or be consistent with the goals and objectives of thelhEpéties FMP.”
50 C.F.R. 8 648.90(c)(3). The four subsidiary factors need not all be met under § 648r90(c)

the Service to approve a framework adjustment, and, as already explainedyittee Ser
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permissibly concluded that Framework 48 was consistent with the twin economic and
conservation goals of the FMP vénif Framework 48 was not immediately necessary to
“protect the resource,” the Service was still welhin its power to approve the measu

In sum, CLF's arguments for why Framework 48 violated the MSA all come up empty.
The Court willthus deny the group’s Motion for Summary Judgment and grant Defendants’ on
these points.
V.  Conclusion

For the foregoing reasons, the Court will issue a contemporaneous Order ltgednil
Defendants’ Motion for Summary Judgment. Count 1 of CLF’'s Complaint (the MSA)¢lai
having been decided on the merits, will be dismissed with prejudice. Count 2 (the NERA cla
having been decided on jurisdictional grounds, will be dismissed without prejudice.

Isl James E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: April 4, 2014
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