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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHARON D. RICHARDSON
Plaintiff, Civil Action No.: 13-00826RC)
V. Re Document No.: 40
GEORGE PETASISgtal.,

Defendans.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART DEFENDANTS’ M OTION FOR SUMMARY JUDGMENT

I. INTRODUCTION

Plaintiff Sharon D. Richardson, an Africdmerican female, was an employee of
Defendant The Johns Hopkins UniversityHtJ”) from April 2011 to January 2013. Ms.
Richardson brings this civil action agaidstU andfour of its employees or former employees,
Defendants George Petasis, Shanna Hines, Deborah GramaehMyron Kunkgcollectively,
the “Individual Defendants”¥or race discrimination and retaliati@m violation of Section 1981
of the Civil Rights Act of 1866, Title VII of the Civil Rights Act of 1964, and Title 2 of the
District of Columbia Human Rights Act of 19T DCHRA”). SeeAm. Compl., ECF No. 27.
Ms. Richardson alleges that JHU, through the conduct of the Individual Defendants,
discriminated against her with respect to the terms and conditions of her empuidgoase of

her race (Counts IH), created a hog¢ work environment (Count Vijand retaliated against her

! Defendants’ motion states that the Amended Complaint incorrectly identifies this

Defendant as “Debbie GrandvalSeeMem. Supp. Defs.” Mot. Summ. J. at 1, ECF No. 40-1.
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for her complaints of race discrimination (Count V) éimatthe Individual Defendants aided and
abetted theliscriminatoryand retaliatory conduct (Count I\ Seeid. 11 12150.

Before the Court is Defendants’ motion seeking summary judgment on all counts of the
Amended ComplaintSeeDefs.” Mot. Summ. J., ECF No. 40. Upon consideratiothef

parties’ arguments in support of and in opposition to the mbéindthe record before the Court,

2 Ms. Richardson’s Amended Complaint is inartfully drafted with respect to itasla

against the Individual Defendants and, apart from the aiding and abetting claimptioeske
clear which claims are brought against which defendants. For example, Count I, the
discrimination claim brought under Section 1981, references “Defendants’ conduct” uiodoe
claim that the Individual Defendants are liable for discrimination under thatest&.g.,Am.
Compl. 11 123-24. On the other hand, Count Ill, the discrimination claim brought under the
DCHRA, alleges that “Defendant JHBAIS discrimnated against Plaintiff” and does not refer
to the Defendants in plural formid. 9 130. In a third variation, Count V, the retaliation claim,
references Section 1981, Title VII, and the “DCORC” (which the Court interjoretean the
DCHRA) and “Defendnts’ acts and/or omissionsld. 11 142, 143. In yet another variation,
Count VI, the hostile work environment claim, does not reference any particulag stattut
references “Defendants’ acts and/or omissiond. 1 146—49 Both parties treat themdended
Complaint as bringing direct claims for discrimination and retaliation against ldblyadd
bringing a claim of aiding and abettingplations ofthe DCHRA againstach otthe Individual
Defendants. The Court does the same.

3 The quality of Ms. Richardson’s brief in opposition to Defendants’ motion for summary
judgment and its related exhibits leaves much to be desired. For examplechsdson’s

counsel filed numerous exhibits along with her opposition brief but, without explanaoh, fil
addtional exhibits the following daySeeECF No. 43. Those additional exhibits were filed out

of order. Even within the exhibits, some pages are inexplicably out of @der.e.gPl.’s Ex.

5, ECF No. 42-8. Moreover, several of the exhibits merely consist of one page with a
handwritten note referring to another exhititg.,Pl.’'s Ex. 46, ECF No. 48-(“See Exhibit

40”). Ms. Richardson’s counsel then filed a final exhibit as an attachmarddrtificate of

service the following daySeePl.’s Ex. 19, ECF No. 44-1. Ms. Richardson’s counsel gave no
notification, let alone any explanation, for filing the exhibit in this manner. Autdilly, despite
three separate filings of exhibits over the course of three days, @edmalnits cited in the

opposition brief appear to be missing from the record: Plaintiff’'s Exhibits 24, 40, 41, 42, 44, and
47. The problems are not limited to haphazard filings. Among other things, Ms. Richardson’
own 40pageaffidavit is cited throughout the opposition braefd the Statement of Facts in

Dispute as one of the primary sources she relies upon in opposition to summarynjidgine

there are no pincites to the declaration, making it very difficult to understarigaitian is

relied upon.SeePl.’s Opp. Defs.” Mot. Summ. J., ECF No. 42; Pl.’s Stmt. Facts In Dispute, ECF
No. 42-2. Local Civil Rule 7(h) requires a party opposing a motion for summary judgment
include in her statement of disputed facts “references to the parts of dhe meleed on” for

support. D.D.CLocalCiv. R. 7(h)(1). “The rule embodies the thought that judges ‘are not like



the Court will grant the motiom part and deny the motion in part for the reasons explained

below.

Il. FACTUAL BACKGROUND *

JHU’s Paul H. Nitze School of Advanced International Studies (“SAIS”) Islzad
educational institution thahaintains its primary campus in Washington, D.C. Its Office of
Information Technology provides computing support for SAIS students, faculty, ahd staf
including computing and audio-visual support for SAIS eveSteDefs.” Stmt. Facts Not In
Dispute (“Defs.” SOF”) 1 1, ECF No. 40-Plaintiff SharonRichardson began working for
SAIS’s Office of Information Technology on April 11, 2011 and resigned on January 22, 2013.
See idf 6.

A. JHU’s Hire of Ms. Richardson and Ms. Richardson’s Responsibilities

Ms. Richardson was hired as an Information Technology Manager wititl¢haf

Director of Operationand maintained this title throughout her employnteBeeDefs.’ Ex. 2,

pigs, hunting for truffles buried in briefs’ or the recordPbtter v. District of Columbigb58

F.3d 542, 553 (D.C. Cir. 2009) (quotitlpited States v. Dunked27 F.2d 955, 956 (7th Cir.
1991)). Nevertheless, the Court has expended considerable effort to determine tidret pbr
the record Ms. Richardson relies upon in her opposition. Finally, Defendants alscenetied s
arguments concerning admissibilitgigs raised by the oppositioBeeDefs.” Reply Supp. Mot.
Summ. J. at 2-8, ECF No. 46. The Court addresses these argunfients) the extent that
they may be relevant to the Court’s analysis.

4 In ruling on a motion for summary judgment, “[t]he evidence of the non-movant is to be
believed, and all justifiable inferences are to be drawn in his favorderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). Accordingly, where the facts are disputed, the Court views the
evidence in the light most favorable to Ms. Richardson.

5 In one portion of her response to Defendants’ Statement of Facts, Ms. Richardson
disputes this title, stating that her proper title was “Information Technolpgyaiing Unit
Director.” Pl.’s Stmt. Facts In Dispute § 3, ECF No. 42-2. Ms. Richardson doegunethat
this dispute is material to her claims, but the Court is compelled to note that the evédence
formal JHU description of the position and its responsibilities dated April 2011 that Ms.
Richardson does not dispute, states that her title was Director of Oper&esi¥efs.’ EX. 2,



ECF No. 40-4.DefendantGeorge Petasis, who was the Chief Information Officer (“CIO”) of
SAIS and Ms. Richardson’s superior throughout her employment, interviewed both Ms.
Richardson and Defendant Deborah Grandval, who is Caucasian, for the p&tsefs.’
SOF11 4, 7see alsdGeorge Petasis Dep. |t 9:11-18, Defs.” Ex. 4“Petasis Dep. Tr.,)ECF
No. 40-6° At the time, Mr. Petasis conded that Ms. Richardson was more qualified for the
position than Ms. Grandval due to the experighe¢Ms. Richardson described on her resume,
and he selected Ms. Richardson for the positideeDefs.” SOF {1 #9; see alsdPetasis Dep.
Tr. at 9:21-10:1id. 11:4-6. According to Ms. Richardson, Mr. Petasis told her during her
interview for the position that “he did not need a technical person” and that she “cotdohed t
later.” Aff. Sharon D. Richardson 7, Pl.’'s Ex. 7 (“Richardson Aff.”), ECF No. 42-10.

As the Director of Operations, Ms. Richardson supervised approximately eight
employees.SeeDefs.” SOF { 17. Her responsibilities included overseeing audio-visual events
at SAIS, managing the Service Desk, whicbvites help to users with technology issues and

requests for service, assisting SAIS faculty, staff, and students withetienology needs,

ECF No. 40-4. Moreover, in other portions of her response to Defendants’ Statement of Facts,
Ms. Richardson does not disputefBndants’ reference to her as the Director of OperatiSas,
e.g.,Pl.’s Stmt. Facts In Dispute § 11. The Court also observes that Ms. Richardged izt

she was the “Director of Information Technology” in both her Amended Complaint and the
affidavit that she submitted in opposition to Defendants’ motion for summary judgment. Am.
Compl. 1 20; Aff. Sharon D. Richardson at 3, Pl.’s Ex. 7, ECF No. 42-10.

6 For ease of reference, the Court’s citations to deposition transcriptstaegpage and
line numbers of the transcripts, rather than the page numbers of the exhibits sLibyrtitie
parties.

! Defendants’ Statement of Facts cites Ms. Richardson’s deposition testmsupport of
this fact, but the cited portion is missing from the excerpts provided to the Gaadefs.” EX.

1-A, ECF No. 41-1. In this instance, and in a few other instasfdée same issue, the error is
immaterial, because Ms. Richardson does not dispute Defendants’ factuatstateeePl.’s

Stmt. Facts In Disput®§ 11. The Court notes other instances of this issue only where the error
affects its analysis.



managing the IT budget and staff, providing IT support for JHU’s Careyn@ssiSchool, and

assisting Mr. Petaswith IT initiatives. See id.Defs.” Ex. 2 The JHU Staff Handboakso

states that all employees aesponsible fofperform[ing] duties assigned by [their] supervisor

even if not included in [their] job descriptionDefs.’ Ex.5 at JHU00454-55, ECF No. 40-7.
B. Beginningof Ms. Richardson’s Employment

The signs of a future strained relationship between Ms. Richaahstvir. Petasis were
evidentearly inMs. Richardson’@mployment.When Ms. Richardson began working in April
2011, Mr. Petasis was out of the officeatwo-week vacationand when he returned to the
office he and Ms. Richardson had a good and pleasant working relatioBgl@pefs.” SOF
15.

On or about May 5, 2011, however, Mr. Petasis yelled at Ms. Richardson in front of
Mohammad Elahi, one of Ms. Richardson’s staff memb8esad. I 16; Defs.’ Ex. 7, ECF No.
40-9 (handwritten note dated May 11, 2011 describing the incident). Ms. Richardson states that
Mr. Petasis “yellend screamed at me in a physically hostile manner” and was “so close that |
could feelhis breath and smell the coffee on his breath.” Richardforf 11. Ms. Richardson
testified that she confronted Mr. Petasis about his conduct soon afterwards and tblat Isime t
found it “offensive.” SeeSharon Richardson Dep. Tr. at 222:8—-223:21, Defs.” BX. 1-
(“Richardson Dep. Tr.”), ECF No. 41-5he testified that their interaction was calm and that it
ended by shaking handSee id. Ms. Richardson also mentioned this incident to Defendant
Shanna Hines, an African-American woman who was the Human Resources ManagekMduri
Richardson’s employment, shortly thereaft®eeDefs.” SOF | 5; Richardson Dep. Tr. at
223:22-224:15. Ms. Richardssetateshowe\er, that Mr. Petasis frequently yelled and

screamed at her and invaded her personal space throughout her empl&eeRnthardson



Aff. 1 10. Nevertheless, Ms. Richardson testified that from May to September 2011, she and Mr
Petasis had a “good relatiship” and treated each other with resp&#eRichardson Dep. Tr. at
262:16-263:2, Defs.” Ex. 1-C, ECF No. 41-3.

Mr. Petasis states that within the first few months of Ms. Richardson’s emplgymeen
realized that Ms. Richardson’s “technical competence was not at the leviedfhehderstood it
to be based on her resume and [his] interview of hekff. George Petasis 1 4, Defs.’ Ex. 6
(“Petasis Aff.”) ECF No. 40-8. In July 2011, he hired Ms. Grandval as an IT Manager reporting
directly to him with the title of IT Project Leade®eeDefs.” SOF § 33Aff. Shanna Hines | 14,
Defs.” Ex. 3("Hines Aff.”), ECF No. 40-5; Pl.’s Ex. 12, ECF No. 42-15.

C. Physical Incident Involving Mr. Petasis and First Meetirg with Human Resources

Ms. Richardson states that on or ab®eptembeR7, 2011° Mr. Petasis touched her
shoulderin a way that she felt was inappropriateeeDefs.” SOF 18. During her deposition,
Ms. Richardsonestified thabn that day, while she and Mr. Petasis were working in a “very
tight,” small control room, Mr. Petasis, with his body in “very close proxifhyiefly squeezed
and rubbed her shouldeRichardson Dep. Tr. at 235:17-240:1She testifiedhat shedound
this physical contaatffensive. See idat 240:22—-241:17. The next day, Ms. Richardson

confronted Mr. Petasis about the incident, telling him thdtatinade her uncomfortablé&ee

8 Ms. Richardson challenges Mr. Petasis’s testimony by claiming that on a fewamscas
during her first few months of employment, Mr. Petasis made comments indicatihg thed
no complaints about her worlSeePl.’s Stmt. Facts In Dispute § 13. Her only supjpar this
proposition is a general citation to her 40-page affidavit without any pirféée.id.It is not
clear what portion of her affidavit she references. On the other hand, Defeddadt provide
a copy of Ms. Richardson’s resume or explain which portions of it Mr. Petasis belielve
overstated.

o In a “Memorandum For Record” dated September 29, 2011, discudsad\s.
Richardson referred to this incident as occurring on September 20, 36&hefs.’ Ex. 8 at
SDR000993, ECF No. 40-10.



id. at 245:3-11. Mr. Petasis responded by telling her that he “respect[s] that” and“thdbhe
mean anything."See idat 245:16-18. Ms. Richardson felt satisfied with his respante
time, which she characterized as courteoBee idat 246:19-20id. at 248:4-5.Ms.
Richardson does not attribute Mr. Petasis’s actions to racial discrimin&esefs.” SOF
21; Richardson Dep. Tr. at 248:8-11.

Two days later, on September 29, 2011, at her request, Ms. Richardson met with Ms.
Hines and Defendant Myron Kuakthe Associate Dean for Finance and Administradiche
time, who was responsible for overseeing Human Resources and the Office of Irdarmati
Technology, ta@enerallydiscuss heand her staff €oncerns about Mr. PetasiSeeDefs.” SOF
1 22. After the meeting, Ms. Richardson created a “MemoranBanRecord” memorializing
her recollection of the conversatioBeeDefs.” Ex. 8, ECF No. 40-10. According to Ms.
Richardson’s memorandum, the purpose of the meeting was to, first, “{m]ake managem
formally aware” that the Office of Information Technology vea$ostile” environment and,
second, to “share concerns expressed by my direct reports (staff/persndmaljself.” 1d. at
SDR000992.Ms. Richardson stated that her staff had expressed comegarsling Mr.
Petasis’s “inappropriate and unprofessional behavior” and that she was doing hemjaijeitt
that information forward” by putting it “on recordIt. She stated that her staff felt “threatened
and bullied” by Mr. Petasis for a few different reasolas. She stated, for example, that she was
informed that Mr. Petasis “Baa history of volatile actiorsuch as yelling, intimidation,
harassment and even pounding his fist on the dddkdt SDR000992—-93She also stated that
her malestaff had complained about Mr. Petasis grabbing their shoulders and shakingtem.

id. at SDR000993.



Ms. Richardson also told Ms. Hines and Mr. Kunka seaheof her male staff wanted
Mr. Petasis to stop referring to them as “his boyd."at SDR000992. She wrote in her
memorandum: “They find this reference offensive and degrading, exampletafne af
[Philippians [sic] Origin] and another is [Ethiopian Nationality]ld. (punctuation in original).
During her deposition testimony, Ms. Richardson provided some clarificafioa testified that
the members of her staff that she referenced Mabkael Berbano, who she said was of Filipino
origin, and Mr. Elahi, who she said was of Iranian origirBeeRichardson Dep. Tr. at 263:13—
18;id. at270:11-16. She stated that Mr. Berbano complained to her directly and that Mr. Petasis
“referred to Moe Elahi in my presence, asking me, ‘How is your bo®"at 263:14-18id. at
272:8-274:18.She could not recall whethshe informed Mr. Elahi tha¥lr. Petasis referred to
him using the termiboy” or whether Mr. Elahi ever complained to her abouSiee idat
275:11-19.She testified that, as an Afric&#merican,she associates the term “boy” with
slavery and found it racially offensive and discriminatdBge idat 2722—7. She said that Mr.
Berbano did not express any feelings of racial discrimination in his carhfiier but that he
told her that héelt it was derogatory because he is a “greass man.”See idat 273:13-274:7.
Her memorandum does not reflect that she expressed the racial connotatiorasieivith
slavery toMs. Hines and Mr. Kunka, and Ms. Richardson testified that the memorandum was, to
her knowledge, a complete and accurate representation of what she diattissedeetingSee

Richardson Dep. Tr. at 275:20-276:5.

10 During her deposition testimony, Ms. Richardson didmditatethat there was a third
staff member of Ethiopian origin who complained to her, discussing only Mr. Berbanorand M
Elahi as the employees that Mr. Petasis referred to as “his boys.” She appesmetherhave
been confused concerning Mr. Elahi’s ethnicity or national origin.



D. Incidents with Mr. Petasis and Ms. Grandval in January and February 2012

On January 24, 2012, Mr. Petasis had a heated discussion with Ms. Richardson in which
she claimghat he yelled at heegardng a meeting that Ms. Richardson had requested with
Human Resources earlier that mon8eeRichardson Aff. | 28; Pl.’s Ex. 11, ECF No. 42-14.
Ms. Richardson summarized that discussion in a memoraddtedtwo days later and
addressed to Mr. Petasis SeePl.’s Ex. 11. According to the account provided in the
memorandum, Ms. Richardson requested the meeting to discuss issues relatiagaustifr.
Petasis yelled at her regarding the need for the meeting and for the twortutige that Ms.
Richardson provided him in advance of the meetiSge idat JHU00246. In the memorandum,
Ms. Richardson wrote she “felt very uncomfortable and fearful to remain in thewabnou”
and referenced other purported instances of Mr. Petasis screamingadl ln¢éher employees.

Id. She also askedls this rough and harsh behavior because of my gender, ratienacity?”
Id. Sheclosed the memorandum by statihgt she wouldequest to meet withir. Petasishis
supervisor, and Human Resourc&ee idat JHU00247.

On February 22, 2012, Ms. Richardson had an encounter with Ms. Grandval that Ms.
Richardson characterizes as threatenidge, e.gRichardson Dep. Tr. at 323:17-18, Defs.” Ex.
1-D, ECF No. 41-4. According to Ms. Richardson’s testimongy, Grandval came to her office
to ask her a question, and, because Ms. Richardson was doing something else gtghe tide
not respond.See idat 322:6-9. Ms. Grandval then, according to Ms. Richardson’s testimony,

yelled at her that she asked heguestion and Ms. Richardson again did not respSee.idat

11 It is unclear whether this memorandum was actually written for Mr. Petasss.

subsequent memorandum from Mr. Petasis to Ms. Richardson over one month later, discussed,
infra, Mr. Petasis referred to this document as a “Memo to Human Resources that waseatidr

to me.” Pl.’s Ex. 22, ECF No. 42-23. There is no indication on the face of the memorandum as
to where and when it was delivered.



322:8-12. Ms. Richardson testified that Ms. Grandval then “lunged in my face, and her breath
was on my beath’ yelling at her, “When | ask you something, you need to tell nhe. at
322:13-323:8. Ms. Richardson claims that shortly after this incident, Mr. Petasigac her
access to the calendar on Microsoft Outlook but that he did not remove Ms. Grandeds ac
which impeded her ability to perform her worgeeDefs.” SOF § 28.

A week later, a February 29, 2012, Mr. Petasis wrote a memorandum to Ms. Richardson
in response to her memorandum dated January 26, 2012 and in advance of a meeting that the two
had with Ms. Hines that same dageePl.’s Ex. 22, ECF No. 42-23VIr. Petasidisputed the
factual account that Ms. Richardson provided in her memorandum, writing: “It was shtxkin
see things twisted around and styled in a way where you appear to be the vstiresions
taken out of context, and comments often distorted, in order to present me in the worst possible
way.” Id. at JHU00235. He stated that he had been trying to accommodate Ms. Richardson’s
“hostile attitude, body language and behavior at meetings, as well as emegispast ten
months,” andhat hehad attemted to address issues that she brought to him and “reassure you
that nobody was out to get you and that we are all part of the same telarkié also addressed
the specific incidents that Ms. Richardson discussed in her memorandum. With te$iparct
meeting on January 24, 2012, he stated that “[i]f there was one person that raisedddeir voi
during this conversation it was you while you were trying to explain youeearhails” and that
he “was actually under the impression that the conversation went well,” givévigha
Richardson thanked him at its conclusion and appeared to be in a “much better [doat.”
JHUO00236. He stated that he was therefore surprised when he saw his words “twisted a

warped in your email and you quoting me out of contebd.”

10



Mr. Petasis also addressed what he characterized &idhsardson’s unprofessional
behavior and need for improvement, writing, in part: “[T]hings need to change goweyd
and beyond your body language, the tone in your voice, and the way you deal with your peers,
you need to also address the manner in which your [sic] write some of your wirerésat
times you make me feel that I'm the one working for you and not the other way arouhdd.. . .
at JHU00238. He encouraged Ms. Richardson to “come see me if you're not getting the kind of
response you are expecting” and told her that she should “stop feeling insecufaéafli.”
Id. He stated that he would discuss these issues during their upcoming meetingmath H
ResourcesSee id.Ms. Hines submits an affidavit characterizing Mr. Petasis’s memorandum as
“counseling [Ms. Richardson] on ways she needed to improve her work performéiices’
Aff. 3. See alsdPetasis Dep. Tr. at 36:23%3 (testifying that this portiorf the memorandum
“was guidance that, in my mind, was — was prescribing the course of action she had to take
corrective action she had to take”).

Ms. Richardson met with Mr. Petasis and Ms. Hines on the same day as Mr. etasis’
memorandum. Ms. Hinesates that she met with the two of them “to trydtplthem resolve
their conflict and that during this meeting, Ms. Richardson “cited as a source of conflietcthe f
that Petasis had yelled at her in May 2011.” Hines Aff. 4. Ms. Richardsonsdses#d her
encounter with Ms. Grandval on February 22. In an e-mail that Ms. Richardson sent to Ms.
Hines on March 1, 2012 following up on theneeting, sheummarized the incident with Ms.
Grandval, referring to héadvanc[ing] toward my face” ahstaing that she “felt this behaor
was unacceptable in the work environment, unprofessional more importantly, thrgatenin

Defs.” Ex. 11, ECF No. 40-1@&mphasis omitted)Ms. Richardson’s account does not indicate

11



that she raised any concerns regardatg discriminatiofby either Mr. Petasis or Ms. Grandval
to Ms. Hines or Mr. Petasis.
E. Incident with Ms. Grandval in May 2012
According to Ms. Richardson, she had another, more serious encountbdtswith

Grandval on May 9, 2012. Ms. Richardson testified during her deposition that on tihéd.day
Grandval came into her office following a meeting with Mr. Petasis, closetbtire leaned
over, and said to her, “I know exactly where you park your car, and | am going t@uang |
will get your job. . . . And nobody will believe you.” Richardson Dep. Tr. at 336:3&® also
id. at 334:8—-341:3 (discussing the incidert).a contemporaneousneail thatMs. Richardson
sent to Mr. Petasis and Ms. Hirntbge same dayshe provided another descriptioBeeDefs.’ EX.
12, ECF No. 40-14She wrote:

Debbie G. came into my office and closed my door and proceeded

with the same discussion about “why | sent the email”? She was

antagonistic and badgering....... The purpose of our previous

meeting was to bringlosure....why did she need to badger me

again? I'm not comfortable with her behind closed doors, because,

of the last episode where she lunged over my desk in my face.....So

| opened the door....She and | disagreed and | told her | was not

going to engage anwither in this confrontational discussion.... |

asked “what she needed or how may | assist her’? She continued to

badger me about the email and Sais Store, and etc. Why would she

continue to pursue and badger me about the very discussion you

advised in your office 10 minutes prior to terminate? | heard her
acknowledge she understood in your office.

Id. (ellipses in original).Ms. Richardson requested that Mr. Petasis “advise Debbie Grandval to
confront me as a professional colleague with respect” and informed him theasheaving

work early because sligd not feel well and could not “successfully function” “[d]ue to the
stress and hostile environment todajd. Ms. Richardson made no mention of any threats of

physical violencer racial animus

12



Ms. Richardson met with Mr. Petasis the next day, May 10, 2012, to discuss the incident
with Ms. Grandval, and Ms. Richardson created a “Memorandum For Record” purporting to
summarize her account of their conversatieeDefs.” Ex. 13, ECF No. 40-15According to
this memorandum, Ms. Richardson informed Ms. Petasis that Ms. Grandval “badgeejed]
repeatedly askingwhy did you send the emailahd was “antagonistic and threatenmg” Id.
at SDR000214 She stated that she “felt uncomfortable, haadsand insulted.ld. She also
wrote: “Debbie turns around and does what she feels like doing to Sharon. Debbie can shoot
Sharon. ... She can hurt Sharon. She can do whatever she wants to Sharon and there’s no
recourse, no consequencetd’ She also stated that she would be locking her door after hours
and that she did not “feel safe or comfortablil’ She also wrote that she told Mr. Petasis that
she “know[s] what to do the next time” and that when Mr. Petasis asked her what she would do,
she responded by stating, “It will be a surprise. | know how to handle it,” and “ee'lt Id.
at SDR000215. While the memorandum states that Ms. Grandval was “threaltdaing”
Richardson during the encounter, it does not state or adeemdicate that Ms. Grandval
explicitly threatened physical violenc&he memorandum also contains no mention of potential
radal animus.

F. Incident with Mr. Petasis and Ms. Grandval and Medical Leave in the Summer of 2012

On June 4, 2012, according to Ms. Richardson, Mr. Petasis excluded her from a meeting
with SAIS’s campus in Bologna, Italy regarding IT Operations but allowed3vendval to
attend. SeeRichardson Aff§50-52; Defs.” SOF { 29. Ms. Richardson states that, on the same

day, Mr. Petasis “yelled and screamed” at her in his otficRichardson Aff. § 54Ms.

12 It is unclea from Ms. Richardson’s affidavit whether this incident occurred before or

after the meeting with SAIS’s campus in Bologna or whether there wasbangction between
Ms. Richardson’s exclusion from that meeting and this incident.

13



Richardson states that Mr. Petasis “invited Defendaabh@val to join in his interrogation of me
during this meeting and she didld. § 55. Ms. Richardson states that during the meeting Ms.
Grandval “lodged a complaint regarding my alleged use of abusive language towalug he
thatneither Mr. Petasisar Ms. Grandval told her what she was accused of saying, thbegh
stated that they would take Ms. Grandval’'s complaint to Human Reso@eesd{{ 5759.

Ms. Richardson states that, following this meeting, she “felt like [shehaxag a heart

attack,” fell to the floor, temporarily lost consciousness, and asked one of her stalffars to

call 911. 1d. 62. She was taken to a hospital in an ambulance where she underwent medical
tests. See id.

Documents indicate that Ms. Richardseaisout of the office forat least ashort period
following the incident on June 4, 2032 SeeDefs.’ Ex. 29A at JHU00189-90, ECF No. 41-5.
While she was out of the office, Mr. Petasis asked one of Ms. Richardson’s stadferseo
remove her from an eail distribution list and put her back on the list upon her return to the
office. See id.Ms. Richardson states thtais removal would have “disengage[d] [her] access to
the staff, service desk activity, staff communication, and etc.” Richard$ofi 264. When
Ms. Richardson requested to be put back on the list, Mr. Petasis respuatdael would “rather
you stayoff work while you're on sick leave” and said that she would be added upon her return.
Defs.” Ex. 29-Aat JHUO00189. After Ms. Richardson reiterated her request to be added back to
the list immediately, Mr. Petasis agreed to doSee id.Ms. Richardson states that she raised
this issue to Ms. Hines, who told her that “George is just being petty.” Richardsdhl&.

According to Ms. Hines, on or about June 22, 2012, Mr. Petasis asked her for advice “on

how to discipline Richardson given the ongoing work performance and insubordination

13 This period may have been only one d8geDefs.” SOF { 30.
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problems,” and, on June 26, 2012, Ms. Hines advised Mr. Petasis to prepare a Final Written
Warning* Hines Aff. 1 5. Ms. Richardson began receiving mental health treatment and, on her
physician’s recommendation, took Family Medical Leave from her employimroentJuly 9,
2012 to August 13, 2012SeeRichardson Aff. {1 6365. Upon her return to work égxugud
13, she filed her first charge of discrimination with the Equal Employment Oppgrtunit
Commission (“EEOC”), as well as a complaint with JHU'’s Office of Instituli&tpuity at or
around the same time&eeDefs.” SOF 167; Richardson Aff.  66. Documents indicate that Ms.
Richardson informedt leastVis. Hines of her filing upon her return to worgeePl.’s Ex. 9 at
JHUO00514, ECF No. 42-12 (“Ms. Hines said that when Ms. Richardson was on medical leave
she filed her first EEOC complaint andtlishe notified Ms. Hines she had filed the EEOC
complaint upon her return to work.”).
G. Alleged Removal of Supervisory Duties, Final Written Warning and Alleged
Reassignmenin September 2012

Documents reflect thafls. Richardson’s relationship with Mr. 8es and Ms. Grandval
continued to deteriorate following her return framdicalleave and her filing with the EEOC.
For example, on the day she returned, Ms. Richardsoteto Mr. Petasiend Ms. Grandval
regarding a binder that she said was in hiec®fprior to hemedical leave but could not find

upon her return: “My ‘shredding’ information is missing!!!! That would have been heipful

original). Mr. Petaisresponded by writing to Ms. Richardson that “insinuating that one of your

colleagues has walked away with your binder without any kind of proof is both uretdeegtd

14 As discussednfra, JHU did not issue Ms. Richardson a Final Written Warning until
September 2012.
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unprofessional — please refrain from doing so in the futuae.at JHU00384.Similar email
exchanges occurred over the next several wellsn, according to a memorandum authored by
Ms. Richardson and addressed to Mr. Petasis, he and Ms. Grandval told Ms. Richardson on
September 4, 2012 that they would be “taking me to Human ResouDefs.” Ex. 29A at
JHUO00184.

On September 11, 2012, according to Ms. Richardson, Ms. Grandval announced during a
meeting with the IT Operations staff that Mr. Petasis “granted her decislongraathority in
IT Operation$and that, though Ms. Richardson maintained her title as Director of Operations,
she was “demoted with no authorityRichardson Aff. ] 6/68. She states that, as a result of
this announcement, she was “forced to ask permission from Gramdealtilizing my staff.”
Id. 1 71. See alsdrichardson Dep. Tr. 343:7-11 (“[S]he held a meeting with my staff and
myself and indicated that she would be making decisions on behalf of the director of IT
operations.”). Ms. Richardson also testified that, duriegleeting, Ms. Grandval “removed” a
member of her staff. Richardson Dep. Tr. at 343:12-17. Ms. Richardsailegl a summary of
this meeting to herself on October 1, 2082eDefs.’ Ex. 19.

On September 13, 2018r. Petasigssued Ms. Richardson a foal Final Written
Warning regarding her “[ulnacceptable behavior.” Defs.” Ex. PfTe Final Written Warning
stated that since Mr. Petasis’s February 29, 2012 memorandum and their mehatidgman
Resources on that day, Ms. Richardson’s behavior hadrideated to the point that formal
action is once again requiredld. at JHUO0374. The memorandum then provided Mr. Petasis’s
descriptions of a variety of specific incidents and behavior that he belsaredinacceptable
and unprofessional, includingl) raising her voice in the office or in meetings; (2) glaring at

others in an intimidating or threatening manner; (3) walking out of meetings thabha
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officially ended; (4) sending harshly worded and unprofessionaits to Mr. Petasis and
others; (6) making unfounded accusations that others had taken things from hera@ffice; (
refusing to meet to discuss IT Operations matters; and (8) publicly undegrMni Petasis and
guestioning his decisionsSee idat JHU00374—75Mr. Petasis also atthed documentation to
support his statement§ee idat JHU00378-405. He provided Ms. Richardson with a list of
eight actions or performance improvements that were required and informed her that he
“continued employment in the position of Director of@perations (classified title is IT
Manager) is in jeopardy” and that “[flailure to correct immediately and susteacceptable
level of work performance and appropriate, professional and courteous behavioli¢ntall ¢
(internal and external to SAIShcluding your manager and colleagues, will lead to your
termination.” Id. at JHWO0375-76.

Around this time, though it is utear whether it occurred before, after, or at the same
time asthe Final Written Warning\ir. Petasis also assigned Ms. Richardsowork at the
Service Desk. Ms. Richardson claims that she was “permanently reassigned theve,
which effectively constituted a demotioBeeRichardson Aff. { 80 (alleging that Mr. Petasis
“permanently placed my [sic] at the help deskd);f 161 (“I was working at the help desk as
directed by Mr. Petasis and Ms. Grandval, not as a supervisor, but, a help desk absocase
| was demoted to the help desk.”). She further claims that she was forced to workatiibe S
Desk “alone or wh minimal assistangestating that Mr. Petasis removed assisting staff
members from the Service Desindsheprovides dates and times that she worked at the Service
Deskfor long periods.See idf 81. She also states that the Service Desk was locatatbther
building and “interfered with [her] ability to manage Operations” and “ingzhftier] job” in

several specific waysSee idf 82-106. Defendants, however, claim that Ms. Richardson was
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not assigned to work at the Service Desk fintle andthatworking at the Service Desk fell
within the scope of her duties as the Director oé@pons.
H. Appeal to Mr. Kunka and Second EEOC Filing in October 2012

On October 9, 2012, Ms. Richardson appealed the Final Written Warning in accordance
with JHU’s internal procedures to Mr. Kunk&eeDefs.” Ex. 29. In her appeal letter to Mr.
Kunka, Ms. Richardsoasserted that “Management knew” that her supervisor “habitually
shouted at employees” and “habitually intimidated, abused and discriminated agains
employees.” Id. at JHUO00155.See alsdefs.” SOF  72.Ms. Richardson also responded to the
various incidents described by Mr. Petasis in the Final Written Warninbyaee, andby her
own admission in response to Defendants’ motion for summary judgment, the onlijiaikega
she specifically denied wetlkatshe refused to meet with Mr. Petasis and shatwalked out of
a meeting before it had end&dSeeDefs.’ Ex. 29 at JHU00156-60; Defs.’ SOF | 72; Pl.’s
Stmt. Facts In Disput® 72 ECF No. 42-2. In the remainder of her letter, Ms. Richardson
attempted to justify her conduct and accused Mr. Petasis of engaging ity eqpadifessional
conduct with her.SeeDefs.’ Ex. 29 at JHU00157-58; Defs.” SOF | 72; PI.’s Stmt. Facts In
Dispute § 72.0n Octoler 24, 2012, Mr. Kunka upheld the Final Written Warning and explained
his reasons in a 23-page letter, providing excerpts from e-mail excharsiggpiort. SeeDefs.’
Ex. 30, ECF No. 40-31.

On October 17, 2012, before Mr. Kunka'’s decision to uphold the Final Written Warning,

Ms. Richardson filed a retaliation charge with the EE@€eRichardson Aff.  110.

15 Ms. Richardson explains this by stating that she “declined to revisit all of thatales

pertaining to my EEOC Filings because | knew that | was not going tovede# results.”
Richardson Aff. § 76.

18



I. Roger Daniel,Paid Administrative Leave, and Resignation

From December 2012 to February 2013, an Afridamerican man named Roger Daniel
worked in SAIS’s Office of Information Technology and reported to Ms. RichardSeeAff.
Roger Daniell{ 1, 2, 8 (“Daniel Aff.”), Pl.’s Ex. 8, ECF No. 42-11. Ms. Richardson, among
others, interviewed Mr. Daniel for his position, did Petasisin part based on he
recommendatignas well as his own interview and others’ recommendations, hiredSee.
Richardson Aff. 1 114-15. In her affidavit submitted in opposition to Defendants’ motion for
summary judgment, Ms. Richardson claims that Mr. Petasis continued ttorsfaff members
as “boy,” specifically citing the example bfr. Daniel. She states that “[o]n several occasion
Mr. Roger Daniel who is Africaldmerican complained to me regarding Defendant Petasis

referring to him as a ‘boy.*® Richardson Aff.  15. She also provides an affidavit from Mr.

16 Defendants argue that the Court should not consider this portion of Ms. Richardson’s
affidavit, because it is a “sham affidavit.” Defs.” Reply Supp. Mot. Summ. J. at 5F/NBC

46. The “sham affidavit rule” “precludes a party from creating an issoetdrial fact by
contradicting prior sworn testimony unless the shifting party can offengsw® reasons for
believing the supposed correction is more accurate than the prior testintalyii v. Eli Lilly

& Co., 488 F.3d 1026, 1030 (D.C. Cir. 2007) (internal quotation omitted). “If the supplemental
affidavit does not contradict but instead clarifies the prior sworn statementt ibeisually
considered admissibleld. Defendants cite Ms. Richardson’s statement during her deposition
that she “cannot say” whether any AfrieAmerican employees complained to her about being
referred to as boys as the support for their argunteetDefs.” Reply at 57 (quoting

Richardson Dep. Tr. at 276:16—22). But a full reading of Ms. Richardson’s answertshbws

her affidavit is not contradictory. During the deposition, she responded: “I don’t know.t | don’
— | cannot say emphatically yes or no Bazemore, Robert Bazemore. | deliréey was a
discussion that — I'm not — | cannot say.” Richardson Dep. Tr. at 276:19-22. Ms. Richardson
did not state that no AfricaAmerican employees complained to her; she simply stated that she
was not certain in her recollection and, in fact, gave some indication thatiean€merican
employee had complained to héthile her failure to recall Mr. Daniel’'s complaints during the
deposition may be relevant to her credibility as a witness (which is not leéo@ourt on

summary judgment), it is not a basis for excluding her more recent recollectiomif Exe

Court were to exclude this portion of the affidavit, it would have no material impac on it
analysis, ashe Court finds that this evidence is insufficient to create an inference of
discrimination
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Daniel confirming her account. SeegenerallyDaniel Aff. He states thehe complained to Ms.
Richardson that Mr. Petasis referred to him ds0g” and that, as an AfricaAmerican, he
“found that to be racist and very offensivdd.  16-11. He also states that he “never heard
Mr. Petasis refer to any Caucasians as ‘boid”"] 12. Mr. Daniel also states thitr. Petasis
“struck” him on “several occasions,” including one in which he “nearly lost faknce.”Id. at
19 5-6. He states that Ms. Richardson witnessed this incident and that he reported other
incidents to herSee id{{ 7,9. Ms. Richardson states that on December 18, 2012, she spoke
with Mr. Petasis about hitting Mr. DanieGeeRichardson Aff. § 124.

On December 21, 2012, JHU placed Ms. Richardsorpaitd ‘administrativéeave
(which can also beppropriately referred to as a suspension) through January 29w2018all

salary and benefit® Defs.” SOF { 78; Defs.’ Ex. 32, ECF No. 40-33. Ms. Hines informed Ms.

7 Defendants also argue that the Court should not consider Mr. Daniel’s affidavithmder
sham affidavit rule based upon Mr. Daniel’s prior deposition testimony in thes SagDefs.’
Reply Supp. Mot. Summ. J. at 7. In this Circuit, there appears to be an open question as to
whether the sham affidavit rule@jes to statements by nguarties. See, e.g., Solomon v.
Vilsack 628 F.3d 555, 566 (D.C. Cir. 2010) (assuming without deciding that the rule applies to
non-parties);Galvin, 488 F.3d at 103@4 (refraining from deciding whether the sham affidavit
rule sould apply to a non-party witness). The Court need not answer that question here,
because, even assuming that the rule did apply, Mr. Daniel’s affidavit would not bdeskcl
First, Defendants do not provide the Court with any citation to Mr. Daniel’s deposition
testimony, leaving the Court unable to properly consider the issue. It is not emeto ¢hee

Court if Mr. Daniel was asked whether Mr. Petasis ever referred to him gdatiog his
deposition. Moreover, even assuming the accuracy of Defendants’ chardotenz#te
testimony, Mr. Daniel does not appear to have contradicted his testimony fhdagita

Rather, at worst, Mr. Daniel now recalls something that he did not mention or reaail loisr
deposition. While that may be rebeu to his credibility as a withess, it is not a contradiction
requiring exclusion from consideration. Even if the Court were to exclude tte\iffiit would
have no material impact on its analysis, as the Gmual$ that this evidence is insufficient to
create an inference of discrimination

18 The Court observes that the letter to Ms. Richardson setting forth the terms of the
suspension stated that the administrative leave would run through January 225@@18fs.’

Ex. 32 at JHUOO0581. The pasi, however, are in agreement that her administrative leave was to
run through January 29, 2013eeDefs.” SOF | 78; Pl.’s Stmt. Facts { 78. The Court accepts
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Richardson of the disciplinary action by letter dated the same3kgDefs.” Ex. 32. In the
letter, Ms. Hines referenced her meeting with Ms. Richardson and Ms. Petastsruary 2012
and the Final Written Warning in September 20$2e idat JHUOO0581. The letter statddht
since the Final Written Warning, there had been “no resolution to the perfornoaoezis
identified” and that Ms. Richardson had “failed to meet, fudbstially and/or consistently,
corrective actions and performance improvements as outline [$ie} Final Written Warning.”
Id.

The letter stated théfa]s a condition” of Ms. Richardson’s return, she was required to
complete two tasks for Mr. Petasis: first, an assignment that Mr. Petasis hatejive
previously but foundo beinsufficiently completedand second, a memorandum explaining how
she would meet the expectations described in the Final Written Warning, alondg‘ptah éor
fulfilling” all of her listed job duties See idat JHUO0582.The letter stated that these tasks
were “part ¢ your return to work and without them you will not have met the criteria to regurn t
work” and that “[flailure by you to meet expectations will result in termindtidd. The letter
also stated, however, that during her administrative leave, Ms. Richardson “sho@panbta
work, nor perform any managerial, supervisory or operational work dutiés.It also stated
that she should set up an auto reply message on her e-mail account indicating that@he w
leave and directing individuals to contact Mr. Petasis or her designee regaodiAigghated
matters. See id. Finally, the letter stated that Ms. Richardson would “need to obtain permission

to be on the JHU/SAIS campus unless you have prearranged meetings withSha SAI

the parties’ agreedpon facts. As discussddfra, whether the administrative leave wasuo
through January 22 or January 29 is immaterial for purposes of summary judgment.
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Homewood Human Resirces Office, JHU Faculty and Staff Assistance Program and/or medical
appointments.”ld.

Ms. Richardson did not complete either of the tasks required as a condition fouhrer ret
SeeDefs.” SOF | 78; Pl.’s Stmt. Facts 1 78. Ms. Richardsates thashe attempted to
complete the first task bebuld not do so becauseithout access to certain SAIS systems, she
was unable to obtaimecessarglata and other informatiorSeeRichardson Aff. §{ 139-40.
According to Ms. Richardson, she asked Mr. Elahi about her lack of access, and he responded
that “the staff was directed not to help youd. 9 139. She states that she then contacted
another staff member, Pedro Matias, and asked him to run@ad ber a report that she
needed to complete the assigent sice she did not have access, &rdMatias told her that
“George told us not to help you” and “you know what George would do if he found®old.”

On January 22, 2013, Ms. Richardsabmittel a letter of resignationSeeHines Aff.
Ex. E, ECF No. 40-5.In her letterMs. Richardson stated that her “complaints of race and
sexual discrimination have fallen on deaf ears” and that she could “no longeettherat
working conditions under discrimination, harassment and retaliation | regenedal times
previously.” Id. at JHU00326.She also wrote that her lack of “access to the necessary system
and inability to communicate with staff that have been directed ‘not to help or coocateuwith
Sharon’ is a ‘NO WIN’ situation.”ld. She stagd thatJHU hadthereforeforced her to resign.

See id.

19 Defendants argue that Mr. Matias’s purported statement is inadmissiblayhesisthe
Court cannot consider. The Court dis&g.eMr. Matiass statementas well aghe statement by
Mr. Elahi, plainly fall within Federal Rule of Evidence 801’s definition of an opposing’'par
statements that are not hears&geFed. R. Evid. 801(d)(2)(D) (providing that statements
offered against an opposing party that were “madthe party’s agent or employee on a matter
within the scope of that relationship and while it existed” are not hearsay).
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J. Final Internal Appeal and the Present Action

Ms. Richardson also appealed Mr. Kunka'’s decision to uphold the Final Written Warning
in accordance with JHU'’s internal proceduaesl deniechdditional &ctualallegations See
Defs.” SOF § 77. On March 8, 2013, after Ms. Richardson had resijfgds Vice President
for Human Resources accepted the recommendation of JHU’s Appeal Paasleraedhe
Final Written Warning to deletie reference to it being a “FindalVritten Warning SeeDefs.’
Ex. 31, ECF No. 40-32. The Appeal Panel found that Mr. Petasis’s February 2012 memorandum
made “no reference to it being a discipline” and that, therefore, the FinéiiManing was
“the first disciplineshe received.ld. at SDR0O01058As a result, the Appeal Panel stated that
the written warning “should not have been elevated to a final warnldg.The Appeal Panel
also found, howevethatbased upon its review of the documents provided in thal Britten
Warning, Ms. Richardson “failed to meet expectations stated in the February 29, 2012,
memorandum” and was “accountable for her communicatituh.”

On June 3, 2013, Ms. Richardson commenced the present action.

. ANALYSIS
Defendants argue that thare entitled to summary judgment on all counts of the
Amended ComplaintSeeMem. Supp. Defs.” Mot. Summ. J. at 1, ECF No. 40-1. The Court
begins its analysis by setting forth the legal standard for resolving motiosisthonary
judgment. The Court then addresses whether JHU is entitled to summary judgment on Ms.
Richardson’s various claims of discrimination and retaliation before turning.t®isardson’s
claims against each of the Individual Defendants for aiding and abettingahedall

discrimination and retaliation.
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A. Legal Standard for Summary Judgment

Under Rule 56 of the Federal Rules of Civil Procedure, a court must grant summary
judgment if “the movant shows that there is no genuine dispute as to any mateaakféhe
movant is entitled tpudgment as a matter of law.” Fed. R. Civ. P. 56(a). A “material” fact is
one capable of affecting the substantive outcome of the litigaBesAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). A dispute is “genuine” if there is enougkresedor a
reasonable jury to return a verdict for the non-mov&seScott v. Harris 550 U.S. 372, 380
(2007). The inquiry under Rule 56 is essentialinéther the evidence presents a sufficient
disagreeent to require submission to a jury or whether it is so one-sided that one party must
prevail as a matter of law.Anderson477 U.S. at 251-52.

The principal purpose of summary judgment is to streamline litigation by dispdsing o
factually unsupported claims or defenses and determining whether theraisreegesed for
trial. SeeCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986). The maMaears the initial
burden of identifying portions of the record that demonstrate the absence of amegsesug of
material fact.Seed. at 323. In response, the norevant must point to specific facts in the
record that reveal a genuine issue thaduitable for trial.Seeid. at 324. In considering a
motion for summary judgment, a court must “eschew making credibility determisation
weighing the evidenceCzekalski v. Peterg75 F.3d 360, 363 (D.C. Cir. 2007), and all
underlying facts and inferences must be analyzed in the light most favirabdenon-movant,
seeAnderson477 U.S. at 255. Nevertheless, conclusory assertions offered without any
evidentiary support do not establish a genuine issue for 8edGreene v. Dalton164 F.3d

671, 675 (D.C. Cir. 1999).
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B. DiscreteDiscriminatory Actions

Ms. Richardson brings clainagainst JHUor discreteracially discriminatory
employmentactions on the basis disparate treatmettiroughCounts |, Il, and Ill oher
Amended Complaimt? SeeAm. Compl.qf 12432. Count | is brought under Section 1981 of
the Civil Rights Act of 1866, 42 U.S.C. § 1988ee idf[ 121+24. Count Il is brought under
Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-1%ee idff 125-28.Count Ill is
brought undethe DCHRA See id{1 129-32. “Where, as here, the plaintiff has proffered no
direct evidence of intentional discrimination, race discrimination claimsrioude the DCHRA
and Section 1981 are evaluated using the same fralwesataims arising under Title VIl of
the Civil Rights Act of 1964, 42 U.S.C. 8§ 200&teseq(2000).” Lemmons v. Georgetown Univ.
Hosp, 431 F. Supp. 2d 76, 86 (D.D.C. 2006) (citMgngin v. Katten Muchin & Zavj4.16 F.3d
1549, 1553 (D.C. Cir. 1997)).

If a Title VII plaintiff proffers only indirect evidence of discrimination atsuary
judgment, courts apply the three-part burdaiiting framework oMcDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973)See Taylor v. SmalB50 F.3d 1286, 1292 (D.C. Cir. 2003). Under
McDonnell Douglasthe plaintiff must first establish a prima facie case of discrimination by
showing that: “(1) she is a member of a protected class; (2) she sufferatgkeseaimployment
action; and (3) the unfavorable action givisg to an inference of discriminationCzekalski

475 F.3d at 364 (internal quotation omittetifhe burden of establishing a prima facie case of

20 The language of Counts |, I, and 11l of the Amended Complaint broadly incoepatht

forms of unlawful discrimination on the &ia of race.SeeAm. Compl. {1 121-32. Ms.
Richardson’s claim for hostile work environment, though a form of unlawful discriiimas
brought separately under Count \8ee id{[ 145-50. The parties construe Counts I, I, and IlI
to therefore concern tangible employment actions, and the Court does the same. Aesdjiscus
infra, however, the Court also treats Ms. Richardson’s claim of constructive dischargejswhi
not pleaded as a separate count, as falling within Counts I, II, and IlI.
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disparate treatment is not onerougéxas Dep’t Cmty. Affairs v. Burdird50 U.S. 248, 253
(1981). Seealso St. Mary’s Honor Ctr. v. Hick§09 U.S. 502, 506 (1993) (describing the
requirements for establishing a prima facie case as “mininkRdpe v. ESA Servs., Ind06
F.3d 1001, 1007 (8th Cir. 2005) (“A minimal evidentiary showing will satisfy this burden of
production.”).

Oncethe plaintiff establishes a prima facie case, then the burden of productionicshifts
the employer to articulate a legitimate, raiacriminatory reason for its action; and finalfythe
employer meets that burden, thtee plaintiff must show that the employeasserted reason was
a pretextual cover for discriminatio®ee McDonnell Douglag11 U.S. at 802—05. If, however,
the plaintiff has suffered an adverse employment aetithher employer asserts a legitimate,
non-discriminatory reason for the action, then the Court must forgd¢b®nnell Douglas
burdenshifting framework.See Brady v. Office of Sergeant at Ar6%0 F.3d 490, 494 (D.C.
Cir. 2008). Instead, the Court “must resolve one central question: Has the emptalyegr
sufficient evidence for a reasonable jury to find that the employer'gegs®neiscriminatory
reason was not the actual reason and that the employer intentionally disedhaigainst the
employee on the basis of race . . . 1@

Here, Ms. Richardson claims that she sufféhede separat@angibleadverse

employment action$* (1) removal of her supervisory duties in September 2()%ermanent

21 In her opposition to Defendants’ motion for summary judgment, Ms. Richardson does not

claim that the Final Written Warning in September 2012, which preceded and laid theifmundat
for her suspension, wasdiscrete discriminatory actipanly that it was an unlawful act of
retaliation. SeePl.’s Opp. at 1922 (arguing that the three “[a]ctionable changes in Plaintiff's
employment” for purposes of her discrimination claims were the removal ofipenssory

duties, her reassignment to the Service Desk, and her suspeigsian25-26 (arguing that the
Final Written Warning was a materially adverse employment action for gespd her

retaliation claims). In their motion for summary judgment, Defendants anticlpatigued—
presumably because the Complaint does not spediighvactions are allegedly discriminatory
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reassignment to the Service Desk in September 201Z3ahdr administrative gpension from
December 2012 to January 2013eePl.’s Opp. Defs.” Mot. Summ. J. at 19-22, ECF No. 42.
Defendants argue thabne of these events constitateadverse employment actiand that Ms.
Richardson cannot show an inference of discriminatemessary to establish a prima facie case.
Defendants alsproffer two legitimate, non-discriminatory reasons for Ms. Richardson’s
administrative suspensidi. The Court applies the legal framework to each of these purported
actionsseparately
1. Removal of Supervisory Duties in September 2012

Ms. Richardson claims that she suffehed firstdiscriminatoryadverse employment
action when Ms. Grandval announced during a meeting with the IT Operations staff on
September 11, 2012 that Mr. Petasis “grantedibeision making authority in IT Operatighs
Richardson Aff. § 67, and that, as a result, she was forced to seek Ms. Grandval'sipermis
when utilizing her staff memberS&eeRichardson Aff. 1 6471. Because Defendants do not
profferany legitimate, on-discriminatory reason®r the alleged actigrthe Court considers
only whether Ms. Richardson hasdethe minimal evidentiary showing to establalprima

facie case of disparate treatment discrimination.

and which are allegedly retaliatersthat neither the Final Written Warning nor the suspension
were actionable adverse employment actions for purposes of Ms. Richardsonisidation

claims. SeeDefs.” Mem. Supp. at 24-29. In accordance with Ms. Richardson’s presentation of
her case on summary judgment, the Court does not treat the Final Writteiny\tera separate
alleged discriminatory action but rather as relevant to its analysis of M&ar&son’s

suspension. The Court need not take a position on whether the Final Written Warning could
have been actionable as a discriminatory adverse employment action.

22 Defendants do not dispute that Ms. Richardson is a member of a protected class, the f
element of a prima facie case.
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a. Adverse Employment Action

Defendants challengds. Richardson’s claim that her supervisory duties were removed
in September 2012 as “unfounded” and argue that, even if true, it would not constitute an adverse
employment actionSeeDefs.” Reply Supp. Mot. Summ. J. (“Defs.” Reply”) at 16-17, ECF No.
46. The Court disagrees on both of these issues.

First, the Court finds thdefendants fail to establish the absence of a genuine dispute as
to whether Ms. Grandval assumed Ms. Richardson’s supervisory dati&sptembet 1, 2012
with Mr. Petasis’s authorizationrDefendants argue that Ms. Richardsdagualclaim is
undermined byn email that Mr. Petasis sent to Ms. Richardson and Ms. Grandwhkesame
day in which he referred to Ms. Richardson having a “management responsibility'tse®tee
Service Desk.SeeDefs.” Ex. 33, ECF No. 46-2But this email does not put Ms. Richardson’s
claim beyond disputeThe email primarily concerns Ms. Richdson’s second alleged adverse
action, her purported permanent reassignment to the Service Desk, and does not appear to
directly concerrMs. Grandval’s alleged announcement or Mr. Pétaalieged authorization.
Defendants do not provide any other evidence in their effort to disprove Ms. Richardson’s
factual claim. They do not, for example, provide @ourt with any testimony from Mr. Petasis
or Ms. Grandval on this issue. Nor do they provide testimony from any of Ms. Richardson’s
staff membersvho were allegedly present at the meeting, were the audience of the
announcement, and worked with Ms. Richardson and Ms. Grandval following the alleged
announcement. Defendants do, however, provide the Court with Ms. Richardson’s testimony on
this issue, as well as amaail that she sent to herself summaggthis meeting, which support
her claim. SeeRichardson Dep. Tr. 343:7-2Defs.’ Ex. 19. Viewing the evidencen the light

most favorable to Ms. Richardson, the Court concludes that a reasonable juror could find that
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Ms. Grandval assumed Ms. Richardson’s supervisory duties in September 2012 with th
authorization of Mr. Petasis.

The Court next considers whether, if true, Ms. Grandval's assumption of Ms.
Richardson’s supervisory duties with Mr. Petasis’s authorization would constitatk/arse
employment action, the second prong of the prima taatysis.“An ‘adverse employment
action’ is ‘a significant change in employment status, such as hiring, fiaiigg to promote,
reassignment with significantly different responsibilities, or a decisiosig significant
change in benefits.”Douglas v. Donovarb59 F.3d 549, 552 (D.C. Cir. 2009) (quotifaylor,
350 F.3d at 1293)). The employee must “experience[] materially adversege@mces affecting
the terms, conditions, or privileges of employment or future employment opp@$usuich tha
a reasonable trier of fact could find objectively tangible haruorkkio v. Powell 306 F.3d
1127, 1131 (D.C. Cir. 2002)The D.C. Circuit has stated that, among other things, “withdrawing
an employee’s supervisory duties constitutes an adverse employment aStendrt v.
Ashcroft 352 F.3d 422, 427 (D.C. Cir. 2003) (citiBgrke v. Goulgd286 F.3d 513, 522 (D.C.
Cir. 2002)).

Defendants argue that Ms. Grandval’'s announcement cannot serve as an adverse
employment action becaubts. Grandvalvas Ms.Richardson’s co-worker and “did not have
supervisory authority over or the authority to hire, fire, promote or demote Richard3efs.”
Reply at 16. Defendants misconstrue Ms. Richardsclaim. Ms. Richardson alleges thvéat
Petasis, who indisputably had supervisory authority over Ms. Richardson, autivsized
Grandval’s assumption of her supervisory duti®seRichardson Aff. 1 67—71c¢l.  161;Am.
Compl. 11 82-84; Defs.” SOF { 45. If Mr. Petasis authorized Ms. Grandval to assume Ms.

Richarden’s supervisory duties and make decisions on behalf of Operations, as Ms. Richardson
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allegesand a reasonable juror could conclude onrélserdbefore the Courtthen that would
constitute an adverse employment action.
b. Inference of Discrimination

Turning to the final prong of the prima facie analysis, the Court considerbaviids.
Richardson has establishéthtthe alleged removal of her supervisory duties gives rise to an
inference of discriminatianin her opposition to Defendants’ motion sammary judgment,

Ms. Richardson offers a myriad e¥idencan an effort to satisfy this burden. The Court finds
that, although most of this evidensaneffective, Ms. Richardson presents evidesu#icient to
create an inference of discrimination.

Ms. Richardson opens the “Statement of Facts” section of her opposition with the
following statement: “Defendant George Petasis does not like strong BlackwoRlies Opp.
at 3 (citing Pl.’s Ex. 6, ECF No. 42~ Her sole citation for this dramatic statement is what
appears to be an incomplete and undated photocopied printout of an unidentified website (with
the URL partially obscured) containing an anonymous post providing an opinion regarding
employment at a company called “Advanced Technology Associ&te3eeP!.’s Ex. 6. In one
of the reviews, the anonymous author writes, regarding a person named George Patdsi
George does not like women, particularly black women — who excel or have the patential t
excel beyond him.”ld. As Defendants aterve, the exhibit provides no identifying information
for either the author of the statement or the web site itself, and Ms. Richardsamotoger any

such evidenceSee id.Ms. Richardson does not even provide any evidence demonstrating that

23 The declaration of Ms. Richardson’s counsel attaching this exhibit describes this
document as “a web critique of Architect of the Capital [sic].” Decl. JohnGpher Luke, Jr.

1 7, ECF No. 42-1. This description appears plainly incorrect from the face of the dacument
Mr. Luke does not provide any further description of or explanation for this document.
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the person referenced in the review is the same George Petasis that is a difehisamttion’®
As Ms. Richardson clearly attempts to use the anonymous post for the truth afttiie m
asserted, it is, as Defendants argue, pure hearsay, and it has n®Sesugreer v. Paulspb05
F.3d 1306, 1315 (D.C. Cir. 2007) (“[S]heer hearsay . . . counts for nothing on summary
judgment.” (internal quotation omitted)).

Ms. Richardson next points to Mr. Petasis’s use of the term *lboysfer to male staff
members & “independent evidence of discriminatory statements or attitudes on the part of the
employer.” Aka v. Wash. Hosp. Ctr156 F.3d 1284, 1289 (D.C. Cir. 1998). The Supreme Court
has stated that “[a]lthough it is true that the [word ‘boy’] will not alwlagvidence of racial
animus, it does not follow that the term, standing alone, is always benign. Therspeak
meaning may depend on various factors including context, inflection, tone of voice, local
custom, and historical usage&sh v. Tyson Foods:d., 546 U.S. 454, 456 (2006). To show
context, Ms. Richardson cites Mr. Daniel’'s statements that, during his veirgfpéoyment,

Mr. Daniel never heard Mr. Petasis refer to any Caucasians as™iogniel Aff. 11 12-13.

Ms. Richardson’s own account, however, provides further context that cuts against her
position. She testified that Mr. Petasis referred to an employee of Filipgio and an
employee of Iranian origin as “his boys” or asked her, “How is your boy@harRldson Dep. Tr.
at 263:14-18id. at 270:14-18id. at272:8-274:18. This usage of the taswommon and

innocuous, and, given that Mr. Petasis appears to have used the term primarily tonefer t

24 For example, the Court is unable to locate any evidence in the Record indicating that M
Petasis was previously employedAgvanced Technology Associates, the Architect of the
Capitol, or “SAIC” or that he required a Green Card in order to maintain a job in theUnit
States, as the person is described in the anonymous resesi].’s Ex. 6.
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African-Americans, he does not appear to have used it with any racial connétaEeen to the
extent that this evidence could be reasonably interpreted to suggest that Ms.Reta®me
generalized racial prejudices, it would be insufficient to establish a prineadase, because Mr.
Petasis’s alleged statements did not pertaiMs. Richardson and were entirely disconnected
from the decision-making process concerning the alleged removal of herisapeduties.See
Price Waterhouse v. Hopkid90 U.S. 228, 277 (1989) (O’'Connor, J., concurring) (stating that
neither “stray renarks in the workplace” nor “statements by decisionmakers unrelated to the
decisional process itse[tan] suffice to satisfy plaintiff's burden”gtraughn v. Delta Air Lines,

Inc., 250 F.3d 23, 36 (1st Cir. 2001) (stating that the “probativeness’@frdisatory stray

25 In her opposition, Ms. Richardson states that she “will spare [the Court] datissenn

the usage of the word ‘boy’ when applied to Philippine, Iranian, and Ethiopian men.” Pl.’s Opp.
at 18 n.8. First, as discusssdpra there is no indication in the record that Ms. Richardson had
raised issues concerning Mr. Petasis’s use of the term with respect tstéifire@embers, in
addition to Mr. Daniel. The record indicates that she discussed only two. In her meéuamoya
she wrote that ongtaff membewvas of “[Philippians [sic] @gin] and another is [Ethiopian
Nationality].” Defs.” Ex. 8 at SDR000992. During her deposition, she testified thatdbeds
staff member was Mr. Elahi, who she said was of Iranian origeeRichardson Dep. Tr. at
263:13-18jd. at 270:11-16. Second, while the Court does not need a “dissertation,” the
Supreme Court stated Ashthat the significance of the term “boy” in a discrimination case
depends on context, including local custom and historical usseish 546 U.S. at 456.
Without context regarding usage of the term towards men of Philippine and Iran@rahati
origin, Ms. Richardson has great difficulty showing any inference of racialus. It is also
notable that Ms. Richardson testified that neither Mr. Berbano nor Mr. Elahidotddt they
found the term “boy” to be derogatory because of a connotation to slavery and that Ms.
Richardson said that she “interjected that word.” Richardson Dep. Tr. at 271:18-272€H, Inde
while the terms “boy” and “boys” have historically been used in a lpdalogatory manner,

the terms have also long been used informaNgn if offensivelywithout any negative racial
connotation.Se€‘boy; Dictionary.com Unabridgecdhttp://dictionary.reference.com/browse/boy
(last visited November 25, 2015) (providing alternate informal definition as “angnoawn,
especially when referred to familiarly'yee, e.g.Seinfeld: The Marine Biologi$hNBC

television broadcast Feb. 10, 1994) (“So | started to walk into the water. | wan'lylbel boys.

| was terrified!”);Bob Dylan,Bob Dylan’s 115th Dreapon Bringing It All Back Home

(Columbia Records 1965) (“Boys, forget the whale / Look on over yonder / Cut the engines /
Change the sail”)Ella Fitzgerald & Louis Armstrongihey Can’t Take That Awdyrom Me on

Ella and Louis (Verve Records 1956) (“Swing it, boys”); Muddy Waltersjsiana BluegChess
Records 1950) (“Let’s go back to New Orleans boys”).
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remarks “is circumscribed if they were made in a situation temporally rdroatehe date of
the employment decision or . were not related to the employment decision in question”
(internal quotation omittedkllipses in original)y Nesbit v. Pepsico, Inc994 F.2d 703, 705 (9th
Cir. 1993) (holding in an agdiscrimination case that a decisioraker’s statement to plaintiff
that “[we] don't necessarily like grey hair,” unconnected to plainttétgnination, was a stray
remark insuficient to defeat summary judgment for the employer).

Ms. Richardson similarly points to Mr. Petasis’s alleged battery of Mr. Dasie
independent evidence of a discriminatory attitude. Specifically, Mr. Daatesshat he never
witnessed Mr. Petasisrike any Caucasians “with the same force or frequency” that he struck
him.?® Daniel Aff. §13. There is no other evidence to suggest that Mr. Petasis’s alleged battery
of Mr. Daniel was motivated by racial discrimination, as, for example, neithedahiel nor
Ms. Richardson provide evidence indicating a connection between Mr. Petasis’sheseeahn
“boy” and his alleged battery of Mr. Daniel. Moreover, as with Mr. Petasis’s uke térm
“boy,” even to the extent that his alleged battery of MmiBlacould be probative of whether he
harbored general racial prejudices, it is insufficient to establish MeaRison’s prima facie
case, because the alleged battery bears no connection to sierd®eiking process concerning
the alleged removal of M&ichardson’s supervisory duties, or any other relevant decision made

with respect to Ms. Richardson.

26 Mr. Daniel states that he was employed in the IT Department of SAIS fahlsswvo
months. SeeDaniel Aff. 1. Given his highly limited context, the probative value of his
observation is questionable. The value of this observation is further undercut by Ms.
Richardson’s own report that other nAfrican-American staff membeisomplained abou¥ir.
Petasis inappropridiegrabbing their shoulders and shaking them and that when Mr. Petasis
walked into a room “[t]hey jump and respond like frightened children, becoming very nervous.”
Defs.” Ex. 8 at SDR000993.
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Ms. Richardsots evidence oMr. Petasis’s disparate treatment of Ms. Grandval, who is
outside Ms. Richardson’s protected classnuch more effectivet creating an inference of
discrimination SeePl.’s Opp. at 13. “A plaintiff can establish an inference of discrimination
‘by demonstrating that she was treated differently from similarly situated gegslavho are not
part of the protected class.Augustus v. Locke34 F. Supp. 2d 220, 232 (D.D.C. 2013)
(quotingGeorge v. Leavift407 F.3d 405, 412 (D.C. Cir. 2005)). “[T]o be deemed ‘similarly-
situated,’ the individuals with whom the plaintiff seeks to compare his/her tretatnust have
dealt wih the same supervisor, have been subject to the same standards and have engaged in the
same conduct without such differentiating or mitigating circumstances that wotihg)wish
their conduct or the employer’s treatment of them for iBHillips v. Holladay Prop. Servs.,

Inc., 937 F. Supp. 32, 37 (D.D.C. 1996) (quotMmichell v. Toledo Hosp964 F.2d 577, 583
(6th Cir. 1992)).

Ms. Richardson’s attempt in her opposition brief to establish that she and Ms. Grandval
were similarly situated employees is admittedly limited: “Plaintiff and Defendantd@hhoth
were supervised by Defendant Petasis. Since hired around the same tinheydicith served
under the same standards. They were on the same level.” Pl.’s Opp. at 12. Hertamyt@ita
therecordis to an exhibit containing excerpted portions of Ms. Hines’s deposition testimony.
See id(citing Pl.’s Ex. 5, ECF No. 42-8). Nothing in the excerpted portions of Ms. Hines’s
testimony howeverjndicatesthat Ms. Richardson and Ms. Hines wsimilarly situated
employees.SeePl.’s Ex. 5. Despite Ms. Richardson’s weak effort to demonstrate that she and
Ms. Grandval were similarly situateladpwever, Defendants, for their part, wholly fail to address
the argument. The Court therefore finds thaglyzing all underlying facts and inferences in the

light most favorable to Ms. Richardson, Ms. Richardson and Ms. Grandval werelgimilar
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situated employeesThis finding is supported by the recdrefore the Courtotwithstanding
Ms. Richardson’s failure to cite 3. For example,tiis undisputed that she and Ms. Grandval
both reported to Mr. Petasis during the relevant time period, and documentargeviakcates
that the two were considered to be on the same level in terms of the hieral8ByS Office
of Information TechnologySee, e.gPl.’s Ex. 14, ECF No. 42-17 (organizational chart for
SAIS’s Office of Information Technology showing Ms. Richardson and Ms. Grandwva
parallel level below Mr. Petasis).

It is also clear from the recerdand Defendants do not argue otherwigbat-Mr. Petasis
treated Ms. Grandval more favorably than he treated Ms. Richardsotiscussedsupra a
reasonald juror could find, based on the record before the Court, that Mr. Petasis authorized Ms.
Grandval to assume Ms. Richardson’s supervisory duties. Many of Ms. Richardson’s othe
allegations of disparate treatment are unchalleagedunexplainedFor exarple, Ms.

Richardson alleges that, a few months before shifting her supervisory dutiesGodvidval,

Mr. Petasigemoved her access to the shared Microsoft Outlook calendar while maintaining Ms
Grandval's accessSeeRichardson Aff. § 153. Similarlghe alleges that Mr. Petasis frequently
excluded her from meetings that were important to her job function but included Ms. Grandval.
See, e.gRichardson Aff. § 45-52; Defs.” SOF 1 29. Ms. Richardson also alleges that when she

brought complaints about Ms. Grandval’s conduct to Mr. Petasis, he did not take action but that

27 The Court acknowledges that other portions of the record, notagitedfendantsvith

respect to this issue, might suggest that Ms. Richardson and Ms. Grandval wezariyot
identical For example, it is undisputed that Mr. Petasis did not hire Ms. Grandval for Ms.
Richardson’s Director of Operations position due to her qualifications but that he sutblseque
hired her for a different positiorSeeDefs.” SOF 1 #9;id. 1 33. This might suggest that the
two occupied different positions with different qualifications and responsgisilitGiven
Defendants’ decision to not rely upon this evidence or otherwise challengedilard®ion’s
argument that she and Ms. Grandval were similarly situated, this evidenasotlaéier the
Court’s conclusion here.

35



when Ms. Grandval brought him complaints about her, he did take aSesRichardson Aff.
19 3740;id. 1Y 57#59.

Ordinarily, this type of uncontroverted evidence would unquestionably give rise to an
inference of discrimination. In this case, the inquiry is somewhat muddied bgdrsputed
fact that Mr. Petasis originally selected Ms. Richardson over Ms. Grarmmvaif position,
which potentially implicateshe secalled “sameactor inferencé In an employment
discrimination case in which a plaintiff challenges her terminatiah“the person who made
the decision to fire [the plaintiff] was the same person who made the decisionte-lairgpe
of case not too dissimilar from Ms. Richardson’s claims in this-e#ise D.C. Circuit has
recognized that'ft is difficult to impute tofthat person] an invidious motivation that would be
inconsistent with the decision to hire,” especially ‘when the firing has octcanlg a short the
after the hiring.” Vatel v. Alliance of Auto. Mfrs627 F.3d 1245, 1247 (D.C. Cir. 2011)
(quotingWaterhouse v. District of Columbia98 F.3d 989, 996 (D.C. Cir. 200@)teration in
original)).

For several reasons, however, the Court is unable to findkaisentitled to summary
judgment on the basis of the same actor inference. First and foremost, Defdondaottsven
referencahe same actor inference in their motion for summary judgrtedralone rely upon it.
Second, courts have recognized thatsame actor inference*“just that, an inference, which
cannot immunize the defendant from liability for subsequent discriminatiRadsdale v.
Holder, 668 F. Supp. 2d 7, 23 (D.D.C. 20@®iternal quotation omitted)It does not alone
suffice for summary judgmerdndit is simply “probative evidence” against a finding of
discrimination See Vatel627 F.3d at 1247. Third, as the D.C. Circuit statedaitel the

inference is particuldy appropriate to apply when the alleged discriminatory action occurred
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“only a short time after the hiring.Id. (internal quotation omitted)Here, by contrast, over a
year passed between the time that Mr. Petasis hired Ms. Richardson and thd tirae t
allegedly removed her supervisory duties. Finally, courts that have emph@yederence have
generally done so at the pretext stage oMk®onnell Douglasnalysis following proffered
legitimate, nordiscriminatory reasons for the conduct at issBee, e.g., Vate627 F.3d at
1246-49Waterhouse298 F.3d at 993-97. Here, Defendants have not proffered a legitimate,
non-discriminatory reason for the alleged removal of Ms. Richardson’s supervises/(dut
any other alleged instance of Mr. Petasis treating Ms. Grandval moreldgviran Ms.
Richardson) and Ms. Richardson therefore only needs to make a minimal showinget@mreat
inferenceof discrimination.

The Court’s role at summary judgment is not to weigh evidence or make ctedibil
determinations.See Czekalsk#75 F.3d at 363. Instead, the Court must analyze all underlying
facts and inferences in the light most favorable to Ms. RichardSsssAnderson477 U.S. at
255. While the evidence may ultimately show that race played no factor in MisRBeddsged
decision to permit Ms. Grandval to assume Ms. Richardson’s supervisory dutiesdéreevi
presented regarding the disparate treatment of Mmdval is sufficient to meet the minimum
threshold to establish an inference of discrimination aptimea faciestage, particularly in light
of Defendants’ failure to address that argument. Accordidglyl is not entitled to summary
judgment on this aspect of Ms. Richardson’s discrimination claims.

2. Permanent Reassignment to the Service DeSeptember 2012

Ms. Richardsonlieges thashe suffered her secoddcriminatoryadverse employment

action wherMr. Petasis permanently reassigmediemotecherto the Service Desk in

Septembe2012. SeePl.’s Opp. at 20-21; Richardson Aff. { 80 (alleging that Mr. Petasis
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“permanently placed my [sic] at the help deskd);f 161 (“I was working at the help desk as
directed by Mr. Petasis and Ms. Grandval, not as a supervisor, but, a help desk absocase
| was demoted to the help desk.”). Ms. Richardson does not claim that she suffered any
reduction in pay or diminution in benefits as a result of this reassignmentiuse Defendants
do not proffer anyegitimate, nordiscriminatory reasons for the alleged action, the Court
considers only whether Ms. Richardson has made the minimal evidentiary showstglilish a
prima facie case of disparate treatment discrimination.
a. Adverse Employment Action
Defendants challenge Ms. Richardson’s factual claim that she was permanently
reassigned to the Service Desk in September 2012 and argue that she cannot show that she
suffered an adverse employment action.
First, the Court finds that Defendants fail to establighabsence of a genuine dispute as

to whether Ms. Richardson was reassigned or demoted when she was assigned tdweork at t
Service Desk. Defendants arghat Mr. Petasis neither reassigned nor demoted Ms. Richardson
becauseshe was not assigned to watkthe Service Desk futime andwork at the Service Desk
fell within the scope of her duties as the Director of Operations. In mdks@gument,
Defendants rely solely upon one e-mail exchange between Mr. Petasis, MedRon, and Ms.
Grandval. SeeDefs.” Ex. 33. On September 11, 2012, Mr. Petasis wrote to Ms. Richardson and
Ms. Grandval:

I've asked that Sharon handles [sic] the assignment of all unassigned

ticketswhen she gets to work in the morning and whenever Pedro is

not around. This allows Shararbetter insight as to what’s going

at the Service Desk and ticket loads in genebasides the fact that
ticket assignment/oversight is a management responsibility.
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Defs.” Ex. 33 (emphasis added). When Ms. Richardson respondeddmssing that Mr. Petasis
assign someone else, he responded, in part, that “our SD manual calls for supeveisight
of that function and until we change it we should be following Id.”

While this exchange is probative of whether Ms. Richardsassignment to the Service
Desk fell within her normal job responsibilities and whether that assignment cowdd$dered
a demotion, it isnsufficient to put the issue beyond dispukes a preliminary matter,
Defendants do not make clear whethes #nail exchange occurred before or after Ms.
Richardsors alleged reassignment. If it was sent before, then it is of limited, if ang. valu
Moreover, Defendants offer no evidence to counter the variety of other factgatahs that
Ms. Richardson makes concerning her reassignment. For example, they do nagelmaten
claim, for which she provides specific dates and tirttest, she was forced to work at the Service
Deskfor full days and long periodalone or with minimal assistance” and that. \Retasis
removed staff members that would normally assist BeeRichardson Aff. § 81. Nor do they
challenge her claim that her work at the Service Desk was located in anothiexgband
“impacted [her] job” in several specific waySee id{{ 82106. Given this failure to address
key factual allegations, the Court finds that a genuine dispute existe/astteer Ms.
Richardson was permanently reassigned to the Service Desk in September 2012.

Whether the reassignmeagsuming that it occurredonstitutes an adverse employment
action, turns on the resolution of those factual allegations. The Supreme Court stated in
Burlington Industriew. Ellerththat a “reassignment with significantly different responsibilities”
generally constitutes an advemmployment action524 U.S. 742, 761 (1998). “A drastic
reduction in responsibilities is an ‘objectively tangible harm’ even wherdrdiffldoes not

suffer a reduction in grade, pay, or benefit§liomas v. Vilsagk’18 F. Supp. 2d 106, 122
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(D.D.C. 2010) (quotingHolcomb v. Powell433 F.3d 889, 902 (D.C. Cir. 2006)). By contrast,
“[p]urely subjective injuries, such as dissatisfaction with a reassigrihtenhot constitute
adverse employment actionBorkkio, 306 F.3d at 1130-31. “Mere idiosyasies are not
sufficient to state an injury.'Stewart v. Ashcraf852 F.3d 422, 426 (D.C. Cir. 2003) (quoting
Brown v. Brady 199 F.3d 446, 457 (D.C. Cir. 1999)). Given the open factual questions, the
Court is unable to determine whether the assignment to the Service Desk leftihsdson
with “significantly different responsibilities” or whether it was simply a stgftlecision that she
did not like, which does not constitute an adverse employment action for purposes of a
discrimination claim.SeeBaloch v. Kempthorné50 F.3d 1191, 1197 (D.C. Cir. 2008) (“[W]e
have previously underscored our hesitancy to engage in judicial micromanagemgsiness
practices by seconguessing employers’ decisions about which of several qualified employees
will work on a particular assignment.” (internal quotation omitted)).

b. Inference of Discrimination

JHU, thereforejs only entitled to summary judgment with respect to the alleged
reassignment if Ms. Richardson cannot meet the minimal threshold for estejdishnference
of discrimination.

The evidence that Ms. Richardson offers in support of the inference of discrimisation i
largely the same that she offers with respect to the alleged/a¢ofcher supervisory duties. sA
discussedsuprg the Court has fountthe evidence of Mr. Petasis’s disparate treatment of Ms.
Grandvatto be sufficient to create an inference of discriminatuith respect to the removal of
Ms. Richardson’s supervisory dutied/hile that evidence does not directly concern his alleged
decision to reassign Ms. Richardson to the Service Desk with diminished respiessikile

Court finds that it is also sufficient to raise an inference of discriminagom Although Ms.
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Richardson claims that the reassignment constituted a seg@iaatminatory action, the Court
finds it difficult, on the record before it on summary judgment, to separate evicemoerning
themotivationfor one action from theotivation for theother. The record is clear thdr.
Petasis made both decisioaad he appears to have made these decisions within the same mid
September tim period if not simultaneously. Without any proffered legitimate, non-
discriminatory reasons for the purported reassignment, this evidencadgesuff

Accordingly, JHU is not entitled to summary judgment on this aspect of Ms.
Richardson’s discrimination claims.

3. Paid Administrativd_eavein December 2012

Ms. Richardsoralleges that she sufferadhird and final discriminatory adverse
employment actiomvhen she was placed on paidiministrative leavewhich can also be
considered a suspension, from December 21, 2012 to January 29 S&@P3.’s Opp. at 21-22.
Defendantgpresent two arguments at summary judgment. Firstaigye thais.
Richardson’s suspension did manstitute an adverse employment action as a matter of law.
Second, they argue that, even assumingittltiidl constitute an adverse employment action,
Defendants have asserted legitimate,-d@eriminatory reasons farandthatMs. Richardson
cannot @monstratéhose weranot the actual reasows that Defendants intentionally
discriminated against Ms. Richardson on the basis of i@eeDefs.” Mem. Supp. at 23-24].
at 28-29. The Court addresses these issues in turn.

a. Adverse Employment Action

In support of their argument that Ms. Richardson’s suspension did not constitute an

adverse employment action as a matter of law, Defendantslicitead cases in this Districhat

have heldor opined indictathat cetain suspensions with pay did not cotude adverse
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employment actionsDefs.” Mem. Supp. at 24 (citirrown v. Georgetown Univ. Hosp.
Medstar Health828 F. Supp. 2d 1, 9 (D.D.C. 201Rpberson v. Snqw04 F. Supp. 2d 79, 93
(D.D.C. 2005)Dickerson v. SecTek, In@38 F. Supp. 2d 66, 79 (D.D.C. 200Buykin v.
England Civ. No. 02-960 (JDB), 2003 WL 21788953, at *4 n.5 (D.D.C. July 16, 2008y
of these courts appear to haeached their conclusions, at least in partcdaysideringhe
duration of the suspensioisee, e.g., Bmn, 828 F. Supp. 2d at 9 (concluding that a suspension
did not constitute an adverse employment action in part because the suspension fijas “brie
Boykin 2003 WL 21788953, at *4 n.5 (“[C]ase law suggests that an employee’s placement on
paidadministrative leave for a limited period does not constitute an adverse employment
action.”). As Ms. Richardson observes, her suspensiappfoximately39 daysz® waslonger
thanmany of thesuspensionthat wereat issue irtherelevant casesSee, ., Brown 828 F.
Supp. 2dat 9(suspension of 11 days pending an investigatiditkerson 238 F. Supp. 2dt
78-79 (suspensiarthat were rescimd after less than one month).

The Court finds that Ms. Richardson’s suspension constituted an adversgrasl
action. The Court reaches this conclusion upon its consideration of not only the unusually long
duration of the suspension but also its conditions. Unlike a typical suspension, Ms. Riclsardson’
continued employmentasexplicitly conditioned upoter completion of certain tasksat was
satisfactory to Mr. PetasiseeDefs.” Ex. 32 at JHUO0582nd as discussedhfra, Ms.
Richardson has presented uncontroverted evidence that Mr. Petasis preveinted her

completing one of those necessary tasks. The lengthy suspension and the unusuadlMature

28 Ms. Richardson’s argument states that her suspension was for 355eais.’s Opp. at

22. This would place the intended termination of her suspension at January 25, 2013. As
discussedsuprg the parties are in agreement that the suspension was to run through January 29,
2013. SeeDefs.” SOF | 78; Pl.’s Stmt. Facts { 78.
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Richardson’s continued employment sufficiently “affect[ed] the terms, conditor privileges
of [her] employment or future employment opportunities shebha reasonable trier of fact
could find objectively tangible harm.Forkkio, 306 F.3d at 1131. The Court therefore turns to
the notivations for the suspension.
b. Defendants’ Proffered Reasons d&dence of Pretext

Defendants presetwo legitimate, n-discriminatory reasons for the suspension: Ms.
Richardson’s “insubordination” and her “unsatisfactory performance.” Defsi.Nbeipp. at
28-29. These are commonly asserted legitimate -aisoriminatory reasons for taking an
adverse employment actiosee, e.g., Smith v. District of Columbd&80 F.3d 450, 455 (D.C.
Cir. 2005) (affirming that an employee’s “negligence and insubordination (including
discourteous treatment of her supervisor)” were legitimate dismmiminatory reasons for
discipline);Drewrey v. Clinton763 F. Supp. 2d 54, 63 (D.D.C. 2011) (“An employee’s
insubordination and his failure to perform his duties are legitimate, nondiscianyimaasons
for adverse employment actions.Akonji v. Unity Healthcare, Inc517 F. Supp. 2d 83, 95
(D.D.C. 2007) (“Insubordination and violation of company rules are widely accepted non-
discriminatory reasons for termination.Njchols v. Billington 402 F. Supp. 2d 48, 73 (D.D.C.
2005) (finding that an employee’s failure to attend meetings, poor job performafiusal to
complete critical projects, and “persistently uncooperative attitude, insubtwdirend
misconduct” were legitimate, natiscriminatory reasons to seek the employee’s removal).

In support of these justifications, Defendarite Ms. Hines'’s letter to Ms. Richardson
informing her of her suspensioseeDefs.” Ex. 32. The letter stated that Ms. Richardson had
failed to make progress in each of the four key areas of improvement describeBimaher

Written Warning in September 2012, which included Ms. Richardson’s failure to “follow the
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instructions and directives” of her supervisor, her failure to “work effectiaedyefficiently
without close supervision,” and her failure to “engage in professional and courteous
communicabns.” 1d. at JHU00581.The prior Final Written Warningprovided more detailed
descriptions of Ms. Richardson’s unprofessional behavior, attaching contemporaneous
documentation as evidenc8eeDefs.” Ex. 27 In support of their factual claim that theality
of Ms. Richardson’s work was poor, Defendants provide an affidavit from Mr. Elahi, one of Ms.
Richardson’s staff members, stating that Ms. Richardson “did not have the &t chilis to
assist the IT team with Service Desk tickets” and that “geeral occasions, | assisted
Richardson with technical aspects including: logging into her Microsoft Outlook agcount
helping her to detect and remove viruses from her own computer; accessing$hees#drk
while she was working remotely; and Microsoft SharePoint tasks includinghgéarms and
maintaining the SharePoint links.” Aff. Mohammad Elahi §{ 10-11, Defs.” EKEl&hi

Aff.”) , ECF No. 40-17.

Given that Defendants have asserted legitimate, non-discriminatory reasons for
suspending Ms. Richardson, the Court must determine whether Ms. Richardson has produced
sufficient evidence for a reasonable jury to find that Defendants’ asserteds @ssenot the
actual reasons for her suspension and that Defendants instead suspended her on the basis of her
race. See Brady520 F.3d at 494 There are multiple ways in which circumstantial evidence
may support an inference that an employer’s stated réasarchallenged employment action
was not the actual reason, and that the real reason was prohibited discriminggtahation.”

Allen v. Johnson795 F.3d 34, 40 (D.C. Cir. 2015). Ms. Richardson preserdgety of

evidence irher attempt tsupport the requisite inference.
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Ms. Richardson cites the way in which Mr. Petasis treated Ms. Grandvatas&viof
pretext. See Walker v. Johnspon98 F.3d 1085, 1092 (D.C. Cir. 2015) (“A plaintiff may support
an inference that the employer’s stated reasons were pretextual, and the real reagsons w
prohibited discrimination . . . by citing the employer’s better treatment of similarbteitu
employees outside the plaintiff's protected group . . Allgn, 795 F.3d at 40 (stating that a
plaintiff may point to disparate treatment of similarly situated employees to s@opioference
of pretext). This comparison is less helpfoérethan in the context of the removal of her
supervisory duties in September 2012. Ms. Richardson does not put forwavddence
showing that Ms. Grandval “engaged in the same conduct without such differergrating
mitigating circumstances that would distinguish their conduct or the employetisiénet of
them for it.” Phillips, 937 F. Supp. at 37 (internal quotationitied). While she claims that
Ms. Grandval “was responsible for a complete shutdown of Astra whereas no one on campus
could schedule a meeting or a classroom,” Pl.’s Opp. at 12, she does not provide the Court with
any context to understand what that me&nk any case, it is unclear from the record presented
whether Ms. Grandval engaged in the same type of behavior that Defendants eteeasdhs
for Ms. Richardson’s suspension.

Ms. Richardson argues more convincingly that JHU failed to follow its own esigdblis
procedures for disciplinary actiorsee Walker798 F.3d at 1092 (“A plaintiff may support an
inference that the employer’s stated reasons were pretextual, and the realweasgishibited
discrimination . . . by citing . . . its deviation from established procedures orachifehllen,

795 F.3d at 40 (stating that a plaintiff may point to evidence “that the employerttaifellow

29 Ms. Richardson’s only citation is to an inexplicably excerptethé-exchange dated
August 24, 2012 that references “ASTRA” but does not indicate a “complete shutdown” or
otherwise explain what occurre@eePl.’s Ex. 51, ECF No. 43-4.
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established procedures or criteria” (quotBigady, 520 F.3d at 495))Ms. Richardson’s
suspension was founded upon her failure to “meet, fully, partially and/or consistentgctive
actions and performance improvements as outline [sic] in the Final Writtemnya Defs.’
Ex. 32 at JHUOO0581Through JHU'’s internal appeals process, however, JNid's President
for Human Resources determined that the Final Written Warning “should not havdevedede
to a final warning.” Defs.” Ex. 31 at SDR001058. Though JHU considered only the
appropriateness of the Final Written Warning and did not discuss the resultingssoispis
determination that it did not follow its own established procedures and criterssdiong a Final
Written Warning undermines the notion that JHU acted properly in suspending MsdBaha
rather than issuing her anotheritten warning or taking some other form of disciplitfe.

On the other hand, JHU cites its disciplinary policy as stated in its Staff HandBeek.
Defs.” Ex. 5 at JHU00466—67, ECF No. 40-7. The policy makes no mention of a “final” written

warning and speaks in permissive terms as to its progressive counseling aithaigaction

30 In their briefs, the parties also dispute whether Defenddistspline of Mark Golding,

Ms. Richardson’s Caucasian predecessor, establishes an inference of nigicimMs.
Richardson presents an affidavit from Mr. Golding in which he states that hehnargh

JHU’s progressive discipline procedure, receiving two verbal warningsttawwarning, and
probation before resigning his position in March 205&eAff. Mark Golding, Pl.’s Ex. 19,

ECF No. 44-1. Ms. Richardson also provities written warning that Mr. Petasis issued to Mr.
Golding in April 2010.SeePl.’s Ex. 20, ECF No. 42-21. Surprisingly, however, Ms.
Richardson simultaneously argues that “[i]t is eaclexactly if they were under the same
standards” and that “[w]hile it is clear that Defendant Petasis took issues wi@oMing’'s

work that is where the comparison should end.” Pl.’s Opp. at 11. In light of this startling
concession, the Court doest consider the evidence relatedvtn Golding here. The Court
therefore does not reach Defendants’ argument that Ms. Richardson should not begrmitt
introduce the Golding affidavitecause she failed to disclose him as a witness during the
discowery process. See Defs.” Reply ab4 Nevertheless, the Court cannot help but note that
Ms. Richardson only offers the affidavit to rebut Defendants’ argument thatehéisi® treated
Mr. Golding just as harshly for his poor performance as he treateRibgrdson. See Def
Mem. Supp. at 11. Itis highly doubtful that Defendants could plausibly claim to be prdjudice
by Ms. Richardson’s introduction of this evidence.
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policy. See id(“If the problem has not been corrected after counseling, your supervisor can give
you a written warning. . . . In cases where deemed appropriate, the uniemsstyspend or
terminate a staff member immediately without proceeding through progressiydinigs”). The
fact that JHU enjoyed wide digtion under its internal policy is insufficient; instead, JHU “must
articulate the reasons underlying the exercise of its discretibrahim v. N.Y. State Dep't of
Health, Office of Health Sys. Mgm@04 F.2d 161, 166 (2d Cir. 199@efendantslo not
specifically articulate the reasons in their briefibgt theyoffer evidencesuggesting that both

Mr. PetasiandMs. Hines genuinelpelieved thaMr. Petasis’s February 2012 memorandum
constituted a first written warning, contrary to JHU’s subseqe@mtlusion in its internal

appeals processSee, e.gRetasis Dep. Tat 36:21-37:3 (testifying that a portion of his
memorandum “was guidance that, in my mind, wass prescribing the course of action she
had to take, corrective action she had to take”); Hines Aff. 3 (“In or about February 2012,
George Petasis issued Sharon Richardson a memorandum counseling her on negdesh®
improve her performanc®. The Court, however, cannot make credibility determinations at
summary judgment, and, any case, the fact remains that JHU itself determined that it did not
follow its own standard procedures.

Ms. Richardson also attacks some of Defendants’ factual claims underlyingpdler F
Written Warning and suspensioBee Allen795 F.3d at 40 (stagnthat a plaintiff may raise an
inference of pretext by showing that the employer is “lying about the lyimdgfacts” (quoting
Brady, 520 F.3d at 495 Shepoints to justifications that Mr. Petasis provided during JHU’s
internal appeals pressas supposed “mistruthsFor example, the record indicatbatduring
Ms. Richardson’s appeal of the Final Written Warning to Mr. Kunka, “Mr. Petheted that

Ms. Richardson had ‘redlines’, such as: not working after 5:00 p.m. . . .. " Pl'sdEX. 9
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JHUO0519. Ms. Richardson, however, provides extensive and unchallenged documentation in
the form of calendar entries for the year of 2012 indicating that she frequenklgd\past 5:00
p.m. SeePl.’s Ex. 29, ECF No. 42-29. Defendants do not address this evidence in their motion
for summary judgment, and, to the extent that they have abandoned the “red lineaficstif
that only further supports an inference of pretSee Allen795 F.3d at 40 (stating that
“changes and inconsistencies’ in the employer’s given reasons for theodésigpport an
inference of pretext (quotingrady, 520 F.3d at 495)). Ms. Richardsalso challenges
Defendants’ factuatlaim that she walked out of meetingseeRichardson Aff. § 146
(“September 2012 or any other month, | never stomped or walked out of any meetingrduring
employment with JHU SAIS.”).

Conversely, a closer inspection of the record indicates that several of Ms. Ricgrds
other accusations of “mistruths” during JHU's internal appeals process atendat. For
example, Ms. Richardson claims that Mr. Petasis somehow lied about whether she and Mr
Daniel knew each other by sensationally stating that “[a]ll African Amesidamot know each
other.” Pl.’s Oppat 16. The cited evidence indicaitaat Mr. Petasis in no way stated or
implied that Ms. Richardson and Mr. Daniel must have known each other because thely are bot
African-American. SeePl.’s Ex. 9at JHU00526213! Rather, the record indicates that Mr.
Petasis said that, among other things, Ms. Richardson recommended Mr. Daniebéwitios
and later worked with him and that Mr. Daniel made comments about Ms. Richardsongeachi

him things. See id®?

31 Ms. Richardson actually cites Plaintiff's Exhibit 23, which consists\soleh

handwritten note referring to Plaintiff's Exhibit &eePl.’s Ex. 23, ECF No. 42-24.

32 Similarly, Ms. Richardson makes the baseless claim that Mr. Petasis'®ep@mtement

during the investigation that Ms. Richardson “was not forthcoming” abouhehshe received
a training certification when asked was an “egregious misstatemens’Oplp. at 14 (quoting
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Moreover, the contemporaneous evidence, particularly e-mails that Ms. Richadson s
to Mr. Petasis and her agorkers, offer support for Defendants’ claim that she was
insubordinate and unprofessional, particularly around the time of her Final\V¥ki#ening and

suspensior{?

Pl.’s Ex. 9 at JHUO0518). Ms. Richardson cites Plaintiff's Exhibit 24 for support, which she
states is an-eail from Mr. PetasisSee id(citing Pl.’s Ex. 24). But Ms. Richardson did not
file an Exhibit 24. Even if Ms. Richardson’s description of the supposed exhibit is acdurate
appears that Mr. Petasis merely referenced the training Ms. Richardsoedex@ivmade no
mention of whetheshe received a certificat&eeid. Ms. Richardson also cites her own self-
serving affidavit (generally, without any pincite) for the proposition that gaesbnally thanked
Defendant Petasis for the opportunity after completing and recdtiejgertification.” 1d. Yet

it is unclear what portion of the affidavit she references or how it indicateMth Petasis was
untruthful.

Ms. Richardson’s claims regarding Ms. Hines provide another apt example. Ms
Richardson claims that Ms. Hines had “selective memory” regarding “¢elenthe JHUSAIS
campus.” SeePl.’s Opp. at 15. Ms. Richardson claims that Ms. Hines testified during her
deposition that she could recall only one instance of violence on campus, vasidhsw
Richardson’s apparent statent toMs. Grandval on one occasion that they should “take it
outside,” and could not recall Ms. Richardson’s complaint regarding Ms. Grahdzaiening
her life. Sead. As support, Ms. Richardsamexplicablyprovides the Court with only\gery
brief excerpt of Ms. Hines’s deposition transcript that does not contain Ms. Hines’s full
testimony on this issueSeePl.’s Ex. 5 at 64:2—22, ECF No. 42-8. In the excerpt, Ms. Hines
testified that she had received “allegations of workplace violence thagdvhen asked who
made those allegationser first response wdshad one from Deborah GrandvalSeed. at
64:10-16. In this excerpt, she did not state that Ms. Grandval’'s complaint veaythe
complaint she received or that she could not recglicomplaint by Ms. Richardson.

33 See, e.gDefs.” Ex. 27 at JHU00380 (August 13, 201fhail to Mr. Petasis, copying
others: “I know how to put an Out of Office Messagethai M.B.A. paid off. . . .” (emphasis

in original));id. at JHUOO385 (August 13, 2012 e-mail to Mr. Petasis and Ms. Grandval: “My
‘shredding’ information is missing!!!! That would have been helpful in writing @doces....Oh

copying others:*l have no time for nonsense . . . . If this is a priority, come out of your meeting
and let’s talk about details . . . .7}. at JHU00392 (e-mail to Ms. Grandval, copying others: “I
WILL NOT ACCEPT OWENRSHIP [sic] OF PROBLEMS/ISSUES THAT INCURRED [sic]
DURING MY NON-INVOLVEMENT OR ABSENCE ....nor am | going through every email, |
don’t have that bandwidth.... And | caspeak/communicaténot only read....” (emphasis in
original)); id. at JHU0O0404 (September 7, 201#hat exchange in which Mr. Petasis writes to

Ms. Richardson, copying Ms. Hines, that her comment to him that if he did not respond to her e-
mail by 5 p.m. that she would “make [her] own decisions and [Mr. Petasis] would have to live
with them” was “highly inappropriate and should not be repeated”); Defs.’” Ex. 18 ((8epte

11, 2012 email in which Mr. Petasis writes to Ms. Richardson after she copies a staff membe
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The upshot of the Court’s review of the record before ih@smg credibility
determinations and viewing the evidence in the light most favorable to Ms. Richardban, is t
the evidence is not “so orséded that one party must prevail as a matter of ladntierson477
U.S. at 251-52. A reasonable juror could conclude, based upon this evidence, that Defendants’
proffered reasons for suspending Ms. Richardson in December 2012 were pretextual.
“Typically, successful rebuttal of an employer’s stated reason counts asavmfdhe invidious
motive that is a required element of a disparate treatment or retaliation chlien 795 F.3d at
40. The Supreme Court hascognizedan exception for cases in which “the plaintiff's evidence
calling the employer’s proffered reason into doubt is weak, and the record aBmgont
‘abundant and uncontroverted independent evidence that no discrimination has occldred.”
(quotingReevs, 530 U.S. at 148). This is not such a case. Nor is it a case in which “the
plaintiff's showing of fabrication by her employer ‘conclusively destoates that the real
explanation for the employer’s behavior is not discrimination, but some other nastivatid.
(quotingAka, 156 F.3d at 1290-91).

Accordingly, the Court finds that Ms. Richardson has successfully satisfidtitten of
producing “sufficient evidence for a reasonable jury to find that the em{d@gserted nen
discriminatory reason vganot the actual reason and that the employer intentionally discriminated
against the employee on the basis of ra&rddy, 520 F.3d at 494JHU is not entitled to

summary judgment on this aspect of Ms. Richardson’s discrimination claims.

on a reply to Mr. Petasis that he “asked you on multiple occasiom share my emails with
your employees as often these discussamasneant to stay at a management level”).
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C. Other Discrimination Claims
In addition to the thrediscretediscriminatory actions discussexliprg Ms. Richardson
also alleges thalHU discriminated against her on the basis of her race in two similar, yet
distinct, ways that are less tangible: first, she claimasJHU, through the conduct of the
Individual Defendants, created a hostile work environment; and second, she clainsahat, a
culmination of the hostile work environment and the terms of her suspensraesignation
constituted a constructive dischar
1. Hostile Work Environment
Count VI of Ms. Richardson’s Amended@plaint is a claim against JHQr creating a
hostile work environment through discrimination brought under Section 1981, Title VII, and the
DCHRA.3* SeeAm. Compl. 1 145-50. Hostile work environment claims under Section 1981,
Title VII, and the DCHRA are analyzed using the same stand&eks. Sparrow v. United Air
Lines, Inc, 216 F.3d 1111, 1114 n.3 (D.C. Cir. 2000) (“[T]he same framework is used for
evaluating claims under 42 U.S.C. § 1981” and Title \Al);v. District of Columbia697 F.
Supp. 2d 88, 92 n.6 (D.D.C. 2010) (stating that the D.C. Court of Appeals “has made clear that
federal case law addressing questions arising in Title VIl cases is applacétderésolution of
analogous issues raised regarding DCHRA claims” (ckiagrard Univ. v. Green652 A.2d 41,

45 & n.3 (D.C. 1994)).

34 Though the Amended Complaint separately brings claims for discrimination under
Section 1981, Title VII, and the DHCRA under Counts |, I, and lll, the partiesraenSbount
VI as also being brought under those statutes, though the Amended Complaisipiscifat,
and the Court does the same. The Amended Complaint alleges only that the hostile work
environment was motivated by race discrimination and does not allege thanioivaated by
retaliation. SeeAm. Compl. T 146.
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To establish a prima facie hostile work environment claim, Ms. Richardson must show
that: (1) she is a member of a protected class; (2) she was subjeatweklcome harassment;
(3) the harassment occurred because of her race; and (4) the harassment affected a term,
condition, or privilege of her employmengee Nurriddin v. Goldir382 F. Supp. 2d 79, 107
(D.D.C. 2005)Kelley v. Billington 370 F. Supp. 2d 151, 156 (D.D.C. 20G&e also Elam v.
Bd. of Trs. Of Univ. of D.C530 F. Supp. 2d 4, 21 n.7 (D.D.C. 2007) (“The elements of a hostile
work environment claim under the DCHRA mirror the federal requirementsrig titvely v.
Flexible PackagingAss’'n, 830 A.2d 874, 889 (D.C. 2003))). Defendants argue that Ms.
Richardson cannot establish that the unwelcome harassment she alleges becausd of her
race or that it affected a term, condition, or privilege of ngpleyment. SeeDefs.” Mem. Supp.
at 15-22. The Court first summarizes the alleged unwelcome harassment and then addresses
each of these issues in turn.

a. Unwelcome Harassment

Defendants do not challenge whether Ms. Richardson was subject to unwelcome
harasment. Nevertheless, it is helpful for the Coutbtiefly summarizeéhe conduct that Ms.
Richardson alleges constituted harassment. In addition thstretediscriminatory actions of
removing her supervisory duties, reassigning her to the Service Desk, antisugper, Ms.
Richardson describes the following “[ijncidents of abusive behavior” that are not indefignde
actionable.SeePl.’s Opp. at 28-29.

Ms. Richardson alleges that the harassment began almost immediately wiraiddis
“yelled and screamed at [her] in a physically hostile manner” on May 5, 2011. Richardson Aff.
11. See alsdefs.” Ex. 7 (handwritten note dated May 11, 2011 describing the incident). She

alleges that the harassment continued in September 2011 when Mr. Petasis touched her shoulde
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in a way that made her feel uncomfortatieSeeRichardson Dep. Tr. at 235:17-241:17.

According to Ms. Richardson, Mr. Petasis’s harassment of her continued when, in January 2012,
he yelled at her for requesting a meeting with HuRasources® SeeRichardson Aff. { 28;

Pl’s Ex. 11. She alleges that Mr. Petasis’s yelling was freqi=aRichardson Aff. 10
(“Defendant Petasis frequently invaded my personal space by yelling andisgradmte
simultaneously slamming his fist dine desk.”).

Ms. Richardson alleges thidite harassment became more serious WhenGrandval
threatened her with physical violence and Petasis and Ms. Hinekd nothing about it. Ms.
Richardsorclaimsthat Ms. Grandval first engaged in threatening behavior on February 22, 2012
when she entered her office and lunged in her face while yelling at her. Ms.dRaar
discussed this incident with Mr. Petasis and Ms. Hines during a meeting sooftehesed Ms.
Richardson claims that Ms. Hines obserid Petasis yell at her during the meetirgge
Defs.’ Ex. 11; PI.’s Ex. 50, ECF No. 43-5 (undated memorandum authored by Ms. Richardson
characterizing this meeting as “justated yelling and misrepresentation of facts”). According to
Ms. Richardson’s deposition testimony, Ms. Grandval's behavior escalated wheny & Ma
2012, Ms. Grandval came into her office following a meeting with Mr. Petasis aatkiined to

hurt her and take her jolseeRichardson Dep. Tr. at 334:14-336:9. She alleges tkat sh

35 In her opposition to Defendants’ motion for summary judgment, Ms. Richardson refers to

this incident by stating that Mr. Petasis “sexually harassed Plaintiff byveglaome sexual
conduct.” Pl.’s Opp. at 28. Ms. Richardson’s hostile work environment claim, however, rests
solelyon a claim of racial discrimination. Ms. Richardson does not bring a claim foalsex
harassment against Mr. Petasis, despite this characterization.

36 In her opposition to Defendants’ motion for summary judgment, Ms. Richardson quotes

Mr. Petasis as ykhg, “What the hell did you request a meeting with human resources for?”
Pl.’s Opp. at 28. The citation for this quote is Ms. Richardson’s affidavit and no pincite is
provided. The Court cannot locate any source in the record for this quotation.
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reported this threat to Mr. Petasis and told him that she did not feel safe or cblafartaind
Ms. Grandval and that Mr. Petasis did nothing abous&eDefs.” Ex. 13.

Ms. Richardson claims that the harassment continued when, on June 4, 2012, Mr. Petasis
“yelled and screamed” at her again and “invited Defendant Grandval to join in Inrsgattton
of [her] and she did.” Richardson Aff. §§ 54-55. She alleges thatéthsB threatened to take
her to Human Resources in response to a complaint that Ms. Grandval made abBaehér.
19 57/59. Ms. Richardson states that, as a result of this meeting, she had to be taken to a
hospital in an ambulance and missed wdske idf 59. She states that due to all of this
harassment, she was forced to seek mental health treatment and take a leave ofrabbsence f
work in the summer of 2012SeeRichardson Aff. {1 63-65.

Ms. Richardson alleges that the harassment continued until the end of her emplagment
Mr. Petasis gave her supervisory duties to Ms. Grandval, reassigned her tovite 3esk,
issued her a Final Written Warning, and ultimately suspended her. Ms. Richasisetatds
that Mr. Petasis’s “battery” of Roger Dansgtlortly before her suspension was abusive towards
her, because she witnessed$eePl.’s Opp. at 29.

b. Evidence of Racial Motivati@n

In order to survive summary judgment on her hostile work environment claim, Ms.
Richardson must offer evidence from which a reasonable jury coulthBidthe hostile work
environment was the result of discrimination based on a protected stitliry“Robb v.
Spellings 522 F. Supp. 2d 148, 163 (D.D.C. 2007).

Inexplicably, n the section of her opposition to Defendants’ motion for summary
judgment concerning her hostile work environment claim, Ms. Richafdsoses exclusively

on Mr. Petasis’sise of the term “boy” to refer to male staff members, coupled with his alleged
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battery of Mr. Danielto support this element of her hostile work environment cl@eePl.’s
Opp. at 30. The Court has already discussed the insufficiency of this evidencespaitt te
Ms. Richardson’s claims fatiscretediscriminatory actionsfinding that it does not raise an
inferenceof discrimination That evidence is also insufficient hegparticularly because it bears
no linkage or correlation to the othaleged harassing action€f. Bryant v. Brownlee265 F.
Supp. 2d 52, 64 (D.D.C. 2003) (“[W]ith the exception of [two incidents], none of the events
described in plaintiff's 2Jpage complaint have any racial or agi&ted overtones. They are
completely neutral with regard to these protected classifications.fact, Ms. Richardson
admits that no JHU employee ever madg ratially derogatory marks to her during her
employment at JHUSeeDefs.” SOFY 46; Pl.’s Stmt. Facts { 46.

Neverthelesshe Court must also consider here the evidence that it considered in
connection with Ms. Richardson’s claims of discrete discriminatory actiongjseebés.
Richardson’s hostile work environment claim encompasses those discreteidegomynactions,
and the remainder of her hostile work environment claim primarily concernBetasis’s
conduct. The Court considered evidence tatPetasis treated Ms. Grandval, who was
similarly situatedo Ms. Richardson, different from how he treated Ms. Richardson without any
proffered justification by, among other things, inviting Ms. Grandval to certagatimgs and
excluding Ms. Richardson from them, removing Ms. Richardson’s access to ¢ chlaredar
but maintainng Ms. Grandval's access, and giving Ms. Richardson’s supervisory duties to Ms.
Grandval. The Court also considered evidence that, among other things, Ms. Richasdsoh wa
disciplined in accordance with JHU’s normal procedures and that Mr. Petasmughgvi
provided at least one false justification for Ms. Richardson’s Final WrittemiWy. Based upon

all of this evidence, the Court held that that Ms. Richardson has presented suffidente to
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raise an inference of race discriminateomd to support a findiniipatthe proffered reasons for
hersuspensiomvere pretextualThe Court’s reasoning is equally applicable here. Accordingly,
the Court concludes that Ms. Richardson has, at least for purposes of opposing summary
judgment, sufficiently showthat the alleged harassment she suffered was due to her race.

c. EffectonTerms oEmployment

The Court therefore turns to the final element of Ms. Richardson’s hostile work
environment claim: whether the alleged harassment affected a term, condipawilege of
her employment.

The Supreme Court has held thatorder to satisfy this element, the alle@pagdassment
must beso “severe or pervasive” as to “altBetconditions of [the plaintiff’'s] employment and
create an alsive working environment.’Faragher v. City of Boca Ratpb24 U.S. 775, 786
(1998)(internal quotation omitted)“In order to be actionable under [Title VII], a[n] . . .
objectionable environment must be both objectively and subjectively offensive, one that a
reasonable person would find hostile or abusive, and one that the victim in fact did perceive to be
so.” Id. at 787(citing Harris v. Forklift Sys., In¢.510 U.S. 17, 21-22 (1993)). To determine
whether an environment is objectively abusive, courts consider the tofdligy arcumstances,
including the “frequency of the discriminatory conduct; its severity; whethephysically
threatening or humiliating, or a mere offensive utterance; and whetheeasamably interferes
with an employee's work performancedarris, 510 U.S. at 23See alsd®aloch 550 F.3cht
1201. “[l]solated incidents . will not amount to discriminatory changes in the ‘teransl
conditions of employment.’Faragher, 524 U.S. at 788.

There is no doubt here that the harassment thaRwhardson alleges was subjectively

abusive, as it is uncontested that, even before the actionable discrete disarynaicizons, the
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alleged harassment caused her to seek urgent medical attention and, for medits| tadesa
leave of absence. Though the issue of whether the harassment was objectivetyislassi
clear,the Court’s consideration of the totality of the circumstances leads it taidertiat,
viewing the evidence in the light most favorable to Ms. Richardson and without making an
credibility determinationsa reasonable juror could conclude thatas. This is not a case that
involves isolated, infrequent instances of harassment. Rather, Ms. Richardsanthiegbe
suffered repeated afficequent harassment throughout the duration of her employniaast.
severity and physical natuot the alleged harassment is altsghly relevant. Beyond simply
screaming and invading her personal space, she also alleges that she was toé thictats of
physical violence and that MPetasis and the other Individual Defendants did nothing in
responsé¢o ensure her safety assuage héears Assuming the veracity of these allegations, a
reasonable person in Ms. Richardson’s position would find that conduct, particularly in
combination with the removal of her supervisory duties, reassignment, Final Wriiemng/
and suspensionaH of which took placevithin the span of a few months—to be abusive.
The Court is not persuaded by Defendants’ arguments to the contrary. In their fmot
summary judgment, Defendants largely relyGlammons v. Academy for Educational
Development70 F. Supp. 3d 282 (D.D.C. 2014), in which the court held that the plaintiff's
claims that she received rudemails and that her eaorkers rolledtheir eyes at her and spread
false rumors about her did not affect the terms, conditions, and privileges of heyraeuio
See’0 F. Supp. 3d at 298—-30The allegations in this casehich involve much more severe
forms of harassmenrdye plainly dishguishable. Moreover, the court@emmonseached its
holding afteffirst finding that the plaintiff received assurances of her job secusie idat 299.

In stark contrast, Ms. Richardson’s employment was explicitly and forthaégtenedand,as
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discussedinfra, she may have been constructively discharged. Defendants do not even address
these distinctions in their motion. Instead, they seem to conflate the elemamissbie work
environment claim, arguing only that Ms. Richardson “caestdblish that her conflict with
Petasis or Grandval affected the terms or conditions of her employment” dsbausannot
demonstrate a connection between the harassment and her raceMB@isSupp. at 22.

Accordingly,JHU is not entitled to summajudgment on Ms. Richardson’s hostile work
environment claim.

2. Constructive Discharge

Ms. Richardsois Amended Complaint also claims thdtough she resigned from JHU in
January 2013he was constructively discharged “due to discriminatory harassmbfit by
Petasis.” Am. Compl. { 116ee also idf 119. The Amended Complaint does not plead
constructive discharge as a separate count, and, therefore, the Court constclamths
falling within Counts |, II, and Il brought under Section 1981, Title VII, and the R&H
respectively, alleging discriminatiol. See Pa. State Police v. Suddi42 U.S. 129, 142-43
(2004) (holding that “Title VII encompasses employer liabilitydaronstructive discharge”);
Harris v. Wackenhut Servs., In890 F. Supp. 2d 54, 80-81 (D.D.C. 2008) (constructive
discharge claim brought under the DCHRX)llines v. United Brotherhood of Carpenters &
Joiners of Am., AFICIO, 999 F. Supp. 97 (D.D.C. 1998) (constructive discharge claim brought
under Section 1981). As discusssdpra discrimination claims brought under Section 1981
and the DCHRA are evaluated using the same framework as claims brought undéil. TiHee

Lemmong431 F. Supp. 2d at §6iting Mungin 116 F.3d at 1553).

87 As discussedinfra, the Couralsoreads the Amended Complaint to allege that Ms.

Richardson waalsoconstructively discharged in retaliation for protected activity.
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In order to prevail on her claim ofsgriminatory constructive discharge in this Circuit,
Ms. Richardson must show thiatentional discrimination existetier employer deliberately
madeworking conditions intolerable, and aggravating factors justified her conclusioshthat
had no option but to end her employme&eeHendrix v. Napolitanp77 F. Supp. 3d 188, 193
(D.D.C. 2015) (quotingarter v. George Wash. Unj\l80 F. Supp. 2d 97, 111 (D.D.C. 2001)).
“ Aggravating factorsare those aspects of a discriminatory work environmentllgataking
the workplace so disagreeable, prevent the reasonable employee from saakidigtion on the
job.” Veitch v. England471 F.3d 124, 130 (D.C. Cir. 2006) (citiMyngin, 116 F.3d at 1558

The Court has already found that, with respect to bstile work environment claim,
Ms. Richardson has demonstrated, at least for purposes of opposing a motion for summary
judgment, that she was subjected to intentional discriminatory harassment ane that th
harassment affected the terms and conditions of her employment. Ms. Richardsetfrisctive
discharge claim, therefore, turns on “whether a reasonable person in the ersghogion
would have felt compelled to resign under the circumstancdgtta v. Bair, 614 F.3d 556, 566
(D.C. Cir. 2010).

Defendants reljheavily onKalinoski v. Gutierrez435 F. Supp. 2d 55 (D.D.C. 2006). In
that case, the court observed ttaisent some indication that an employer was trying to drive
the employee from the workplace entirely or that the employee ‘qudhestd of the fall of the
axe,” the law will not permit a resignation to be transformed into a dischakgdirioski 435 F.
Supp. 2d at 78 (quotingndale v. Tokheim Corp145 F.3d 953, 955 (7th Cir. 1998))he
plaintiff in that case argued that hengloyer’s denial of her medical leave requést®wing a
reassignmerdéind an accompanying decision to place her on leave withogbpatitutel a

constructive dischargeSee idat 79. The court disagreed, finding that “[t]he personnel
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decisions, even if found to be unlawful under Title VII, may have been career-harmingréut the
has been no evidence offered to show that they were essentiallyezdeey” 1d. at 79
(emphasis in original) The court based its conclusion on sel/éacts. The cotilobservedhat
there was no evidence that “the adverse actions would be interpreted by a regsersain as a
sign of imminent termination or even as an indication that defendant no longer wantefi plaint
to continue working at the agencyd. at 80. On the contrary, in that case, “all the evidence
indicate[d] that defendant wanted plaintiff to remain as an employde.The court also found
that, though the plaintiff had been placed on leave without pay, she “had the option of resuming
work in her new position or staying out on leave without pay until soehas she was
terminated.”Id. Defendants here argue that, similaK&dinoski, “[t]he paid administrative
leave was not a sign of imminent termination, but an opportunity for Richardson to improve and
do her job satisfactorily.” Defs.” Mem. Supp. at 28.

The Court does not share Defendants’ view of the record. The Court has already found,
supra that a reasonable juror could conclude that, among other things, Mr. Petasis removed M
Richadson’s supervisory duties and reassigned hetdssar positionvhile preventing her from
succeedingt that position by forcing her to work without the necessary assistandepbtaff
members.More importantly, Ms. Richardson was suspended and informed that she would only
be permitted to continue her employment if she satisfactorily completed tvediaalcertain
date Even assuming that those actions alone would be insufficient to support a constructive
discharge claimMs. Richardson presents uncontroverted evidence that Mr. Petasis prevented her
from completing one of the two tasks by removing her access to necessanyssgstl by
instructingstaff members not to provide her with necessary informat®eeRicharden Aff. 1

139-41. Defendants do not challenge these factual allegatidbhsy do not, for example,
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provide any testimony from Mr. Petasis disputing Ms. Richardson’s clainhéhastructed staff
members not to provide her with necessary information. Nor do Defendants provide any
testimony from Mr. Elahi, whom Ms. Richardson quotes as statingtheastaff was directed

not to help you,” Richardson Aff. § 139, though they provide an affidavit from him concerning
other issuesSeeElahi Aff. Instead, Defendants simply arghat whether Mr. Petasis
prevented Ms. Richardson from completing one of the two tasks is immaterial, dsteudoes
not assert that she ever attempted to comply with the second condition of her retutato wor
Defs.” Reply ak0. This argument is illogical Even if Ms. Richardson had completed the
second condition in stellar fashion, by the very terms of her suspension, she wollddrave
terminated.SeeDefs.” Ex. 32 at JHUOO0582 (stating that the tasks were “part of your return to
work and without them you will not have met the criteria to return to work” and thatufgay
you to meet expectations will result in termination”).

Unlike the plaintiff inKalinoski a reasonable employee in Ms. Richardson’s position
could nterprether employer’s actionas “a sign of imminent termination” arasan indication
that Defendants no longer wanted her to remain an employee of JHU. Also unlike thié iplaint
Kalinoski Ms. Richardson did not have the option of returning to work. Instead, her
unchallenged evidence indicates that the terms of her suspension and Mr.SPatterss left
her with no means of returning to work at JHU. These facts, if found by a jury, wouldwensti
the necessary aggravating factors for a constructive discharge SamClark665 F.2d at
1174 (holding that aggravating factors were present because the plaintiff weadiatyslocked
into a position from which she could apparently obtain no relig®f).Harris, 590 F. Supp. 2d at
81 (granthg summary judgent in favor of defendant in pdsecausehe plaintiff had “presented

no evidence that even suggests that the defendant was seeking to end his canesiebyng
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him to a position his supervisors knew he could not perform and was therefore predestined t
fail”).

Accordingly, JHU is not entitled to summary judgment on the constructive discharge
aspect of Ms. Richardson’s discrimination claims.

D. Retaliation

Count V of the Amended Complaint is a claim for retaliatboought under Section
1981, Title VII, and the DCHRASeeAm. Compl. 11 141-44.

Retaliation claims brought under these statutes are subject to the sameshiiftaten-
framework undeMcDonnell Douglass claims for discriminationSeeAllen, 795 F.3d at 39A
plaintiff bringing a retaliation claim under Title VIl based on circumstantimesnce establishes
a prima facie case by showing: “(1) that he engaged in statutorily protetiety; (2) that he
suffered a materially adverse action by his employer; and (3) that a cakisalrimects the
two.” Jones v. Bernank®&57 F.3d 670, 677 (D.C. Cir. 2009) (citiAgley v. Glassmarbl1l
F.3d 151, 155 (D.C. Cir. 2007)A materially adverse action for purposes of a retaliation claim
is one that a reasonable employeeilddind to be materially adverse, meaning that it “might
have dissuaded a reasonable worker from making or supporting a charge of nlsmmdi
Burlington Northern & Santa Fe Ry. Co. v. Whd48 U.S. 53, 68 (2006) (internal quotation
omitted)

As with discrimination claims, once the employer proffers a legitimateyetathatory
reason for the challenged employment action, “the bustidting framework falls away, and the
‘central question’ becomes whether ‘the employee produced sufficient evide@ceasonable
jury to find that the employer’s asserted non-discriminatory orretaliatory reason was not the

actual reason and that the employer intentionally discriminated or retaliatest diga
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employee.” Allen, 795 F.3d at 39 (quotingrady, 520 F.3d at 494(nlterations omitted) The
Supreme Court has ruled that Title VII retaliation claims, unlike stzgsd discrimination
claims, “require proof that the desire to retaliate was thdédoudause of the challenged
employment action,” raer than merely a “motivating factorUniv. of TexSw. Med. Ctr. v.
Nassar 133 S. Ct. 2517, 2528 (2013).

Here, Ms. Richardson claims thedte suffered several distinct materially adverse
employment actions in retaliation for several protected activities. She claimsr. Rgtdsis
yelled at her on January 24, 2Gh2Zetaliationfor requesting a meeting with Human Resources
to discuss hisonduct earlier that month; (2) Mr. Petasis excluded her from aileasteeting
in June 2012 in retaliation for complaining to him about Ms. Grandval’s threatening ttmeluc
previous month; (3) Mr. Petasis authorized Ms. Grandval to assume Ms. Richardson’s
supervisory duties in September 2012 in retaliation for her first EEOC compl#@iogust
2012; (4) the Final Written Warningogether with her reassignment to the Service Oask,
September 2012 was also in retaliation forflret EEOC complaity and (5) she was suspended
in December 2012 in retaliation for complaining about Mr. Petasis’s battery ofdvirelRhree
days prior and for her other protected activiBeePl.’s Opp. at 24-27.

Defendants argue that, of these activities, onlyRishardson’s complaint® the EEOC
werestatutorily protected activitgnd that, even assuming that Ms. Richardson suffered
materially adverse actions, she cannot establish the requisite causaliakiiétose actions
and her protected activitySeeDefs.” Mem. Supp. at 29-31. The Court addresses each of Ms.

Richardson’slaims of retaliation in turn.
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1. Mr. Petasis’s Yelling in January 2012

Ms. Richardson claims that on January 24, 2012, Mr. Petasis yelled at her itioratalia
for requesting a meetingith Human ResourcesSeePl.’s Opp. at 24-25; Richardson Aff.  28.
Defendants do not proffer a legitimate, non-retaliatory reason for Mr. stasnduct, and,
therefore, Ms. Richardson must establish a prima facie case of retaliatiorthetdeDomell
Douglasframework.

Ms. Richardson must first show that her request for a meeting with Human é&ssour
was a statutorily protected activity/An activity is protected for the purposes of a retaliation
claim if it involves opposing alleged discriminatory treatment by the employer tarijpating in
legal efforts against the alleged treatmemtemmons431 F. Supp. 2d at 91 (internal quotation
omitted). The “alleged discriminatory treatment” cannot be “generic; ratieeplaintiff must
be opposing an employment practice made unlawful by the statute under which skesl Hees fil
claim of retaliation.” 1d. at 9192 (citingBroderick v. Donaldsgm37 F.3d 1226, 1232 (D.C.

Cir. 2006) (stating that the complaiimiust in some way allege unlawful discrimination”)
Therefore, Ms. Richardson only engaged in protected activity for purposes of hatioata
claim if, in her request to meet with Human Resources, she alleged haragsdisarimination
on the basis of race in violation of Section 1981, Title VII, or the DCHRA.

Ms. Richardson provides no evidence to support a finding that her request to meet with
Human Resources mid-January 2012 was to discuss harassment or discrimination on the basis
of race. Though Ms. Richardson states in her opposition to Defendants’ motion for summary
judgment that she requested this meeting in order to “discuss [Mr. Petasmislied reference
to minority men of color as ‘boy,”” no citation is provided for that factual éisser Pl.’s Opp at

24-25. The limited evidence that the Court can locate in the record concerning Ms.
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Richardson’s mid-January 2012 request does not indicate s b discuss Mr. Petasis’s use
of the term “boy” or any other allegations of race discriminatfoin her affidavit, Ms.
Richardson simply states tHfb]n January 22, 2012, Defendant Petasis yelled at me for
requesting a meeting with human resources” without further dét&ichardson Aff. § 28A
memorandm thatMs. Richardson appears to have \erittwo days after the alleged yelling
incident indicateshat, contrary to henakedassertion opposing summary judgmestie had
requested to meet with Human Resources to discuss staffing issues and providethdis

with only two hours’ notice, which prompted his yellineePl.’s Ex. 11. She wrote:

You grilled me about why | didn’t talk to you first before setting up
a meeting with Human Resources, Shanna Hines. You were
provided two hours prior notification for a matter of serious
importance. . . . You indicated that you did not need HR to make
decisions for us regarding IT staffing’You are not going to be
blackmailed by Chris.” Your voice was extremely loud and to the
point of yelling. Abrasively, you asked, why are we meeting about
Chris? | told you that this was not just about Chris: | simply
coordinated with Shanna Hines/HR, in her office, first checking
your availabilityand disseminated a meeting invibebring closure
and clarity regarding the open requisition and IT staffing needs

38 Ms. Richardson admits in response to Defendants’ Statement of Facts thatialye ac
raised issues concerning Mr. Petasis’s use of the term “boys” during pienger 2011

meeting months earlier with Mr. Kunka and Ms. Hines in which she generally diddwesand
her staff's concerns about Mr. Petasis’s behav@geDefs.” SOF {1 2223;Pl.’s Stmt. Fact§{
22-23. As discussedupra during that meeting, Ms. Richardson appears to have relayed Mr.
Berbano’s complaint that he did not like being referred to as Mr. Petdsiy’sbecause he was
a “grownass man.” Richardson Dep. Tr. at 273:13-27&&e alsd®efs.” Ex. 8 at SDR000992.
Her memorandum summarizing the meeting does not indicate that she expreseeduioksl

and Ms. Hines her personal feelings that the term was offensive due todsi&ss with the
history of slavery, and, during her deposition, she testified that, to the best of herdgeuie
account provided in the memorandum was true and com@etRichardson Dep. Tr. at
275:20-276:5. In any case, Ms. Richardson does not claim that Mr. Petasis or anyone else
retaliated against her for discussing this issue in September 2011. Nor doesethiegone
evidence that Mr. Petasis eviemew about the issues that she raised with Mr. Kunka and Ms.
Hines.

39 Ms. Richardson’s statement conflicts with other accounts of the yellirdgimtci
occurring on January 24, 2013eePl.’s Ex. 11.
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Id. at JHU00246 (emphasis addé)Similarly, a memorandum that Mr. Petasis wrote to Ms.
Richardson in response also indicates that Ms. Richardson’s request to meet watin Hum
Resources concerned staffing issues, rather than allegations of racialidetoon, and that Mr.
Petasis was upset about being provided with a last minute n8gefl.’s Ex. 22 at JHU00235
(“Discussion in the IT Conference Room on 1/24/2012 with regards to your appointment for a
meeting at 4pm sent to me around 2pm ofstn@e day instructing me to attend a meeting with
HR on IT Staffing Solutions without offering me an agenda, despite aatAt@0pm meeting
with a tight deadline, telling me that it needs to happéh.”).

Ms. Richardson provides no evidence to establiahMr. Petasis yelled at her on
January 24, 2012 in retaliation for engaging in protected activity, and the®#fidrasentitled
to summary judgmerds to this aspect of Ms. Richardsoréaliationclaims*? See, e.g.,
Lemmong431 F. Supp. 2dt 92-93 (granting summary judgment in favor of defendaetsaause
the only protected activity that plaintiff identified was a complaint that allegeg$ament
generally);Colemarv. Potomac Elec. Power Gal22 F. Supp. 2d. 209, 213-14 (D.D.C. 2006)
(agreeing wih defendant that because plaintiff “complained about the evaluation process, his
supervisors and harassment but not about matters protected by anti-discrimimatjohdadid

not establish that he engaged in statutorily protected activity).

40 In this memorandum, Ms. Richardson also wrote, regarding Mr. Petasis wtlhegon
January 24, 2012: “Is this roughdaharsh behavior because of my gender, race or ethnicity?”
Pl.’s Ex. 11 at JHU00246. The Court need not decide whether asking this question constituted
statutorily protected activity, because it was maftier andin response tthe yelling incident.

Ms. Richardson does not claim that she suffered any retaliation for asking thisrgues

41 Mr. Petasis’s memorandum references a relevamaieexchange attached as an
appendix to the memorandurBeePl.’s Ex. 22 at JHU00235. Ms. Richardson does not,
however, provide the appendix to the Court, which would have been helpful.

42 The Court does not reach the issue of whether Mr. Petasis’s yelling wteaissit
materially adverse action.
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2. Exclusion from a Meeting on June 4, 2012

Ms. Richardson claims that on June 4, 2012, Mr. Petasis excluded her from an important
meeting in retaliatioior reporting Ms. Grandval’s alleged threat of physical violence on May 9,
2012% Defendants do not proffer a legitimate, metaliatory reason for Mr. Petasis’s
exclusion of Ms. Richardson from the meeting, and, therefore, Ms. Richardson rabkslest
prima facie case of retaliation under ieDonnell Douglagramework.

Ms. Richardsotails to establishhat her cenplaint to Mr. Petasis and Human Resources
regarding Ms. Grandval wasstatutorily protected activityShe provides no evidence
whatsoever indicating that she raised issues@ming race discrimination in her complaint. On
the contrary, the recotaefore the courtincluding an email from Ms. Richardson to Mr. Petasis
and Ms. Hines informing them of the incident and a memorandum summarizing her subsequent
conversation about the incident with Mr. Petasis and Ms. Himéisates that, while she
comgained about Ms. Grandval being threatening and indicated th&taeeifor her safety,
she made no mention of any potential racial issseeDefs.” Ex. 12 (e-mail to Ms. Hines and
Mr. Petasis informing them of the incident); Defs.” Ex. 13 (memoramnslummarizing
discussion with Mr. Hines and Mr. Petasis regarding the incident). Ms. Richardsateprowi
evidence to establish that Mr. Petasis excluded hertliermeeting on June 4, 2012 in
retaliation for engaging in protected activity, and therefDefendants are entitled to summary

judgment on this claim of retaliatid¥i.

43 Ms. Richardson also states in a footnote in her opposition baief{tlnis also occurred

at or around October 17, 2012 when Defendants Grandval and Petasis attended an IT related
event to Bologna, ltaly.” Pl.’s Opp. at 25 n.13. Ms. Richardson provides no citation for this
factual claim and she does not allege thatwhs excluded from this trip in retaliation for her
complaint regarding Ms. Grandval or for any other activity.

a4 The Court need not reach the issue of whether Ms. Richardson’s exclusion from the
meeting constituted materially adverse employment action
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3. Removal of Supervisory Duties in September 2012

Ms. Richardson claims that on September 11, 2Btt2Petasis authorizes. Grandval
to assume her supervisory dutiesetaliation for filing her first EEOC complaint for
discrimination 29 days earlier on August 13, 2012. As discusapdg with respect to Ms.
Richardson’s claim that this action was also discrimination, Defendants do net proff
legitimate, norretaliatory reaon for the action, and, therefore, Ms. Richardson must establish a
prima facie case of retaliation under ieDonnell Douglagramework.

a. Statutorily Protected Activity and Materially Adverse Action

There is no dispute that Ms. Richardson’s filing of erfal EEOC complaint was a
statutorily protected activitythe first prong of the prima facie analysighe Courtalsofound,
supra that there is a genuine dispute as to whether Mr. Petasis authorized the rerheval of
supervisory duties and thidiis adion, if true, would constitute an adverse employment action
for purposes of aiscrimination claim This analysis holds true with respect to whether the
action would constitute a materially adverse action for purposes of a retatiim, the second
prong of the prima facie analysis, which encompasses a broader range of actidhs #ran
discrimination provision of Title VII The alleged removal of Ms. Richardson’s supervisory
duties “might have dissuaded a reasonable worker from making or sog@ocharge of
discrimination.” Burlington Northern548 U.S. at 68nternal quotation omitted)

b. Evidence of Causal Link

Ms. Richardson’s claim, therefore, turns on whether she can establish, for purposes of
satisfying the third prong of the prima facie analysis, a causal link betveediting of the
EEOC complainbn August 13, 2012 and the removal of her supervisory duties on September

11, 2012. For purposes of making a prima facie case of retaliation, a plaintiff need na provi
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any direct evidence of a causal connection. Raghglaintiff may establish the requisite
causation by “showing that the employer had knowledge of the employee’s gucdettity,
and that the adverse personnel action took place shortly after that actiMitgtiell v.
Baldridge 759 F.2d 80, 86 (D.C. Cir. 1985%ee also Singletary v. District of Columbsb1
F.3d 519, 525 (D.C. Cir. 2003) (“[T]his circuit has held thalcse temporal relationship may
alone establish the required causal connecfon.”

Here, thevery closetemporal proximity between Ms. Richardson’s protected activity and
the materially adverse action is quite plain. Ms. Richardson filed her EEOC aunopla
August 13, 2012, and, at or arouh@ same time, she filed a complaint with JHU’s Office of
Institutional Equity. SeeDefs.” SOF | 67; Richardson Aff. { 66. Ms. Richardson alleges that
Mr. Petasis removed her supervisory duties on September 11, 2012, less than one month later.
SeeRichardson Aff. 1 67—68This falls within the generally accepted range for establishing a
causal connectionSee Brodetski. Duffey 141 F. Supp. 2d 35, 43 (D.D.C. 20@I¥]ourts
generally have accepted time pesad a few days up to a few months . . . .”). None of the
Individual Defendants claim that they weneaware of Ms. Richardson’s EEOC filing and her
internal complaint at the time that the alleged removal of her supervisory atigsed™ In
the absence of a proffered legitimate, metaliatory justification, the eobination of temporal
proximity, uncontested knowledge of protected activity, and the frequency of téyeda

materially adverse actiomns sufficient to raise an inference of reasbry motive.

45 In addition, as discussddfra, the record shows that Mr. Petasissaware of Ms.

Richardson’s EEOC filing and internal complaint at least as early as Septéml2012see
Defs.” Ex. 30 at SDR000996, and Ms. Hines stated during the internallajmpecess that Ms.
Richardson informed her of her first EEOC filing upon returning to work in August 2542.
Pl’s Ex. 9 at JHU00514.
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Accordingly, JHU is not entitled to summary judgment as to this aspéts.of
Richardson'’s retaliation claisn

4. Final Written Warning and Reassignment to the Service DeSkptember 2012

Ms. Richardson claims th#tecombined actionsf issuingher aFinal Written Warning
on September 13, 2012 arehssigning heto the Service Desk was fiataliation for filing her
first EEOC complaint on August 13, 2012.

a. Materially Adverse Action

Though Defendants argue that the Final Written Warning was not an adverse
employment action for purposes of Ms. Richardson’s discrimination claim, it lsandicom
their briefing whether they also challenge whether the Final Written Wanas@g materially
adverse action for purposes of a retaliatttaam, the definition ofwhich encompasses a broader
range of actionsSeeDefs.” Mem. Supp. at 30 (arguing that “the alleged actions of retaliation
against Richardson are limited to the Final Written Warning” and the suspensiargaind
that “[e]lven assuming that the Final Written Warning” and the suspensien‘adbrerse
employment actions,” Ms. Richardson cannot establish the requisite caushigwe)theless,
the Court addresses this issaeclarity.

The D.C. Circuit addressed whether letters of repringanttnegative performance
reviewsmay constitute materially adverse actions for retaliation purpo&each See550
F.3d at 1199.The court held that the letters and negative performance reviews in that case did
not constitute materially adveraetions because the letters “contained no abusive language, but
rather jobrelated constructive criticism, which ‘can prompt an eyeé to improve her
performance™ and the plaintiff did not produce evidence demonstrating that thevaegati

performance raews “could affect his position, grade level, salary, or promotion opportunities.”
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Id. (quotingWhittaker v. N. lll. University424 F.3d 640, 648 (7th Cir. 2005)The court also
cited with approval a Seventh Circuit decision holding that certain evaluations itied wr
warnings were not adverse actions because “none had tangible job consequgeeead.”
(quotingWhittaker 424 F.3d at 648 Summarizing the precedent in this Circuit, one court has
stated that “[a] letter of counseling, written repaimd, or unsatisfactory performance review, if
not abusive in tone or language or a predicate for a more tangible form of adtiersenalt
rarely constitute materially adverse action under Title VHyson v. Architect of the Capitol
802 F. Supp. 2d 84, 102 (D.D.C. 2011). Courts have also recognized that there is no rule that
letters of reprimand anger senon-actionable, but, rather, “the case law is clear that the ‘material
adversity’ inquiry is necessarily context-specific and ‘is simply notaidtieito a comprehensive
set of clear rules.””Herbert v. Architect of the Capitof66 F. Supp. 2d 59, 75 n.16 (D.D.C.
2011) (quotingfThompson v. N. Am. Stainless, 582 U.S. 170, 175 (2011)).

The Court finds that Ms. Richardson’s Final Written Warmiragan actionable,
materialy adverse action. Though the Final Written Warning contained no abusive language,
the record is clear that it was used as a predicate for Ms. Richardson’s suspemshhad a
tangible impact on the terms of Ms. Richardsagrmployment Context also compels the
Court’s conclusion. Ms. Richardson received the Final Written Warning within days of t
alleged removal of her supervisory duties and her reassignment to the Serkicd Be€ourt
has already found th#tese attons independently constitute adverse employment actions, and
the combined impact of those actions and the Final Written Warning certainljt“naige
dissuaded a reasonable worker from making or supporting a charge of discrimination.”

Burlington Northern 548 U.S. at 6@internal quotation omitted)
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b. Defendants’ Proffered Reasons and Evidence of Pretext

Defendants proffer the same legitimate, snetaliatoryreasons for issuing Ms.
Richardson the Final Written Warning that they offer to justify her suspension: her
insubordination and poor performanceeeDefs.” Mem. Supp. at 28-29. The question,
therefore, is whether Ms. Richardson has produced suffieigdé¢nce for a reasonagury to
find that those reasons were not the actual reasons for the Final Written WacdhihgtalHU
retaliated against heiThe D.C. Circuit has stated that “[tlhe temporal proximity of an adverse
action close on the hiseof protected activity is a common and highly probative type of
circumstantial evidence of retaliationA&llen, 795 F.3d at 4(Qciting Hamilton v. Geithner666
F.3d 1344, 1357-59 (D.C. Cir. 2012)). Here, the Final Written Warning came approximately
one month after Ms. Richardson filed her EEOC claim.

Defendants argue that Ms. Richardson cannot establish the requisite causadiase bec
“she cannot dispute that Petasis first disciplined her informally in February 2ah2af etasis
and Hines started disssing the need for the Final Written Warning in June 2012, six months
and six weeks prior to Richardson filing the Charge, respectively.” Defs.” Magop. &t 30.
Defendants’ argument alludes to the Supreme Court’s statemendiiguablyanalogous
context that “[e]mployers need not suspend previously planned transfers upon disdbnagrang
Title VII suit has been filed, and their proceeding along lines previously comteaplhough
not yet definitively determined, is no evidence whatever of caysal@ilark Cnty. Sch. Dist.
532 U.S. at 272.

Defendants’ argument, however, is undercut by JHU’s own internal finding that Ms.
Richardson’s Final Written Warning was the “first discipline she recéiviedfs.’ Ex. 31 at

SDRO001058. Moreover, the only evidence submitted in supptreafiaim that Ms. Hines and
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Mr. Petasis began contemplating a Final Written Warning in June 2012 is Ms. Hales’'s s
serving affidavit in which she states that she advised Mr. Petasis to prepa&eeHmes Aff.

1 5. Defendants do not provide any testimony from Mr. Petasis or any contemporaneous
evidence on this issue. Nor do Defendants offer any details as to whether Ms &reltési
Hines took any action to prepare the Final Written Warning or whether theyhatther
discussions about it until after Ms. Richardson filed her EEQ@plaint.

In any case, even to the extent that the value of the temporal proximity between Ms
Richardson’s protected activity and the Final Written Warning is diminished fpoges oh
causatioranalysisMs. Richardson has presented other evidence sufficient to support an
inference of pretext and retaliatiomhe Court has already held that Ms. Richardson has
presented sufficient evidence for a reasonable jury to find that Defshpestifications for her
suspension were pretextual, based largely on evidence indicating that JHU didomott$oll
normal procedureis issuing the Final Written Warning and indicating that Mr. Petasis presented
at least one false justification ftaking the action That evidenceven more stronglgupports a
finding of pretext here, since it is directly connected to the adverse acizzuatSee Allen
795 F.3d at 40 (stating that a plaintiff may prove an “invidious motive” of discriroimati
retaliation by, among other things, pointing to evidence that “the employging about the
underlying facts’ of its decision” and that “the employer failed todiwlestablish procedures or
criteria’” (quotingBrady, 520 F.3d at 495)). In additiomé fact that the Final Written Warning
occurred within days of the alleged removal of Ms. Richardson’s supervisory dutiesrand h
reassignment to the Service Desk, actions that Defendants do not claim to haveledtetem
prior to Ms. Richardson’s protected activity, further supports a finding of preféet record

also indicates that Mr. Petasis and Ms. Hines were aware of Ms. Richardsaectqa activity
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when they issued her the Final Written Warning, and Defendants do not argue oth8eeise.
Defs! Ex. 30 at SDR000996; Pl.’s Ex. 9 at JHU00514. The Court therefore concludes that Ms.
Richardson has presented sufficient evidence for a reasonable jury to fibefdadants’
proffered reasons for her Final Written Warning were not the real reasbiisaathe real reason
was retaliation.

JHU is not entitled tsummary judgment othis aspect of Ms. Richardson’s retaliation
claims

5. Suspension in December 2012

Ms. Richardson claims that her suspensioenembed 7, 2012 waglso an act of
unlawful retaliation. The Court has already found that the suspension was an adverse
employment action for purposes of Ms. Richardson’s discrimination claim, anahéhgdia also
suffices for finding that the suspension was a materidigise action for purposes of a
retaliation claim. The remaining issue, therefore, is causation.

In her opposition to Defendants’ motion for summary judgment, Ms. Richardson claims
thatshe was suspended in retaliation for complaining to Mr. Petasis laiballeged battery of
Mr. Daniel three days prior. She does not, howeagtgblish that her complaint to Mr. Petasis
was statutorily protected activitylhe sole evidentiary support that Ms. Richardson provides for
her claim that she complained to NPetasis about his alleged battery of Mr. Daniel at all is one
sentence from her affidavit in which she stated only: “December 18, 2012, | sdo&tehdant
Petasis regarding hitting Mr. Daniel.” Richardson Aff. § 124. Ms. Richardsomdoesovide
any evidence whatsoever that her purported complaint to Mr. Petasis allegesl shrack Mr.
Daniel with a racially discriminatory motiveder claim of retaliation on this basis, therefore, is

without merit.
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More compelling, however, is the proposition that Ms. Richardson was suspended in
retaliation for her EEOC filingg On October 17, 2012, Ms. Richardson filed a second EEOC
charge, this time alleging retaliatio®eeRichardson Aff. § 110. She was suspended just over
two months laterDefendants gue that Ms. Richardson cannot establish the necessary
causation between her EEOC filing and her suspension, babausenporal proximity is not
close enoughSeeDefs.” Mem. Supp. at 30—-31. As support, Defendants rely upon the Supreme
Court’sapproval inClark of circuit cases that rejected temporal proximities of three and fourth
months as evidence of causatiseeClark Cnty. Sch. Dist532 U.S. at 273, as well as the D.C.
Circuit’'s subsequent rejection of a t@madonehalf monthtime period as sufficient to infer a
retaliatory motive inraylor v. Solis571 F.3d 1313, 1322 (D.C. Cir. 2009).

Defendants’ argument misses the mafkst, of course, the temporal proximity here of
two months is shorter than the temporal proximityhiose casesln addition, the D.C. Circuit
has since clarified that there is no brighe rule with respect to temporal proximit§gee
Hamilton 666 F.3d at 1357-58 (“Although the Supreme Court has citedit decisions
suggesting that in some instasa threenonth period between the protected activity and the
adverse employment action may, standing alone, be too lengthy to rai$erande of
causation, neither the Supreme Court nor this court has established aibeghteemonth
rule.”). Indeed, the D.C. Circuit has explicitly interpreted its decisiohaylor as standing for
the proposition that it “evaluate[s] the specific facts of each case to determimemhégrring
causation is appropriateld. at 1358 (citingraylor, 571 F.3d at 1322).

Most importantly, Defendants’ argument is premised orfalseassumption that there is
no other evidence supporticgusation SeeDefs.” Mem. Supp. at 31 (arguing that Ms.

Richardson cannot establish causation “[i]n the absence of any ottienewiof causatioh”
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The Court has already found, with respect to Ms. Richardson’s claim that the suspess
discriminatory, that she has presented sufficient evidence for a reasongldegoinclude that
Defendants’ proffered reasons for the susjpen were pretextuaHere, that analysis only
bolstered by the close temporal proximity between Ms. Richardson’s second HBEQ&nid
the suspensiqras well as the other alleged materially adverse actions. It is also clear that Mr
Petasis, Ms. hies, and Mr. Kunka were well aware of Ms. Richardson’s protected activity
before the suspensiokeeDefs.” Ex. 30 at SDR000996; Pl.’s Ex. 9 at JHUOOS5E4r all these
reasons, the Court finds that a reasonable jury could conclude that JHU suspended Ms.
Richardson in retaliation for her protected activity.

Accordingly,JHU is not entitled to summary judgment as to this aspect of Ms.
Richardson'’s retaliation claims

6. Constructive Discharge

Finally, the Court interpret8ls. Richardson’s allegation of a congtive discharge as
also falling within her retaliation claim under Count V of her Amended Complahlmugh
Defendants do not appear to treat it as so, “[r]etaliation can be the basis fetraatve
discharge claim.”Robinson v. Ergo Solutions, LL.85 F. Supp. 3d 275, 283 (D.D.C. 2015)
(citing Carter, 387 F.3d at 883)The analysidor a constructive discharge claim on the basis of
retaliation mirrors the analysis in the discrimination cont&de id.

The Court has already held, with respecys. Richardson’s discrimination claim, that
Ms. Richardson has presented sufficient evidence for a reasonable jury to find thias she
constructively discharged. The Court has also held that she has presented sufit@ectdor
a reasonable jurp conclude that Defendants removed her supervisory duties, reassigned her,

gave her a Final Written Warning, and suspended her in retaliation for hectpdactivity.
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The same analysis applies here, as those actions form the foundation for tractooms
discharge claim. AccordinglyHU is not entitled to summary judgment as to this aspect of Ms.
Richardson'’s retaliation claims
E. Liability of the Individual Defendants for Aiding and Abetting

The Court has held that JHU is not entitled to summary judgment on the majority of Ms.
Richardson’gliscrimination and retaliation claims in this actidn.addition to theeclaims
against JHU, Ms. Richardsatso brings claimsnder the DCHRA against the Individual
Defendants for aiding and abettidigU’s unlanful discrimination and retaliationSeeAm.
Compl. 11 133-40. The Court first addresses the legal standards for indraioilig} under the
DCHRA's aiding and abetting provision and then addresses each Individual Defendant in turn.

1. The DCHRA's Aidingand Abetting Provision

Under the DCHRA, it is “an unlawful discriminatory practice for any persordiabet,
invite, compel, or coerce the doing of any of the acts forbidden under the provisions of [the
DCHRA|] or to attempt to do so.” D.C. Code § 2-1402.%Re case law caerning this
provision of the DCHRA is underdeveloped, and the Court’s application of the provision to this
case is frustrated by the parties’ failure to adequately address the isSEwestheless, the Court
is guided by a limited set of decisions by fhstrict of Columbia Court of Appeals and
interpretations of the provisn by courts of this District.

The leading case concerning the aiding and abetting provisiWallace v. Skadden,
Arps, Slate, Meagher & Flon715 A.2d 873 (D.C. 1998)n Wallace the D.C. Court of
Appeals held that partners of a law firm could be held individually liable under th&RBGor
both direct violations ofhe statute as “employers” and for aiding and abetting the law firm’s

discriminationby “carr[ying] out theallegedy discriminatory act$ Id. at 888 Looking to the
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standards for aiding and abetting in the criminal context, the Court statéghthatider and
abettor is one who ‘in some sort associates himself with the venture, ptesdipé as
something he wishes to bring about, and seeks by his action to make it suctobext.888
(quotingRoy v. United State$52 A.2d 1098, 1104 (D.C. 1995) (internal punctuation omitted)).
The Court explained that even if “the individual partners are not employers, and thus not
principals in the alleged discrimination,” they could be liable under the aidohglzetting
provision if they “participated in the discrimination and sought to make it succkkd.”

Most importantly with respect to this caiee Court inWallacealsocited with approval
the Third Circuit’s holding that, under an analogous Pennsylvania statute, a sargsiéble
for aiding and abetting sexual harassment if he knew or should have known about the harassme
and refused to take prompt action to endSiee id(citing Dici v. Pennsylvanig91 F.3d 542,
553 (3d Cir. 1996)).SinceWallace courts in this District have recognized that supervisors may
be liable undethe DCHRAfor aiding and abetting if they knew or should have known about the
discriminatoryor retaliatoryconduct and failed to stop iBee Matrtin v. District of Columbja
968 F. Supp. 2d 159, 165 (D.D.C. 2013) (quotimgg v. Triser Salons, LLGB15 F. Supp. 2d
328, 332 (D.D.C. 2011))As discussed in greater detailfra, with respect taMls. Richardson’s
claim againsMs. Grandval, the standard any,to be applied to a nosupervising cevorker is
unclear.

Finally, of course, an individual cannot be liable under the aiding and abetting provision
absentan underlying direct violation of the DCHR/Aee Gaujacq v. EDF, In601 F.3d 565,
576 (D.C. Cir. 2010) (holding that because the employer did not discriminate against the
plaintiff, it was clear that an imnddual defendant “did not aid and abet any unlawful

discrimination”). Accordingly, the Individual Defendants are entitled to summary judgment with
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respect to the two alleged retaliatory actions on which JHU is entitled to sumn@mejoid
Mr. Petasis’syelling in January 2012 and Ms. Richardson’s exclusion from a meeting in June
2012.

2. George Petasis

All of Ms. Richardson’s surviving claimsf discrimination and retaliatiomgainst JHU
concernactions taken directly by Mr. Petasis: his authorizatiah@femoval of her
supervisory duties, his decision to reassign her to the Service Desk, the issuserdeiwdl
Written Warning, her suspension, and her constructive discharge. Thus, on the recerthbefor
Court, a reasonable jury could conclude tatPetasis “carried out the allegedly discriminatory
acts” and therefore “aided and abetted the employer’s discrimination” atigiolof the
DCHRA. Wallace 715 A.2d at 888.

Defendants’ arguments to the contrary are limited. They argue only thReMsis is
entitled to summary judgment, because Ms. Richardson “has offered no evidence that his
conduct was discriminatory.” Defs.” Mem. Supp. at 34. As support, they cite Ms. Rmhvards
testimony during her deposition that she did not know Mr. B&asotivations for yelling at her
for the first time in May 2011, her testimony in which she did not attribute Mr. B'stasi
touching of her in September 2011 as racially motivated, and her testimony thataddis Pe
never made a racially derogatory méskwards her.See idat 34-35. This evidence, while
certainly probative of whether Mr. Petasis’s conduct was raciallyatetd, is inconclusive.

The Court has already found that there is sufficient evidence in the record, in@udiaegce of
disparate treatment and evidence suggesting pretext, for a reasonable quigiudecthat Mr.
Petasis’s conduct was motivated by race. Moreover, Defenelatintely fail to address whether

Mr. Petasis was motivated by retaliation.
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Accordingly, Mr. Petasis isot entitled to summary judgment for aiding and abetting any
of the surviving claims against JHU.

3. Shanna Hines

As a preliminary matter, the Court magterminehe legal standard to apply to Ms.
Richardson’s claims against Ms. Hines. Though Ms. Hines, as the Human Resouragsriyia
was not Ms. Richardson’s direct supervisor, the Court finds, based upon the context oéthis cas
that it is appropriatéo apply the supervisory aiding and abetting standard to Ms. Hines, and
Defendants do not argue otherwise. The Court’s analysis is grounded in the réocidshows
that Ms. Hines held a managerial function and was responsible for, in many resyeetgising
Ms. Richardson’s relationship with Mr. Petasis #mat shecounseled Mr. Petasis on
disciplinary action against Ms. Richardson. The Court therefore considetswheatasonable
jury could find that Ms. Hines knew or should have known aboutidigation or retaliation
against Ms. Richardson and failed to stop it.

The record indicates that Ms. Hingas actively involved in Ms. Richardson’s Final
Written Warning and her suspensiinMs. Hines even testified to her involvement in the
decision ¢ “go outside the standard disciplinary process” with respect to the FinaltWritte
Warning. Hines Dep. Tr. at 30:11-31:11, PIl.’s Ex. 5, ECF No. 4Ph&. recordalsoindicates
that Ms. Richardson brought numerous complaints regarding Mr. Petdkagally harassing

conduct to Ms. Hines’s attention, and Ms. Richardson alleges that Ms. Hines faileddotiake

46 See, e.gHines Aff. { 5 (stating that she advised Mr. Petasis to prepare the Fiizii/\r

Warning); Defs.” Ex30 at SDR000996 (letter from Mr. Kunka stating that Ms. Richardson
received the Final Written Warning in a meeting with Mr. Petasis and Ms. Hirefs), Bx. 32
(letter signed by Ms. Hines informing Ms. Richardson of her suspension and itegsse
reasos).
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in response to stop the cond@ttMs. Richardson has also presented evidence that Ms. Hines
told JHU'’s internal investigators during the appeal of Ms. Richardson’s Binden Warning
that “she viewed Mr. Petasis’ behavior as a risk from a HR perspective.” ¥®|9sdE
JHUO00510. This evidence provides sufficient grounds for a reasonable jury to find that Ms.
Hines knew about or should have known about the alleged discrimination and retaliation against
Ms. Richardson and may even support a finding that she helped carry out at least some of the
alleged discrimination and retaliatiofhere is no evidence, however, indicating that Ms. Hines
knew about or had any role with respect to the alleged removal of Ms. Richarsigpersisory
duties or her reassignment to the Service Desk.

Defendants’ argumentsith respect to Ms. Hineare also limitecand focus exclusively
on discrimination, ignorig retaliation In their brief filed in support of their motion, Defendants
argue only that Ms. Hines is entitled to summary judgment because Ms. Richartifed tes
during her deposition that Ms. Hines never made a racially derogatory remark tasttetdal
not know whyMs. Hines allegedly failed to schedule a meeting in response to a complaint that

Ms. Richardson madeSeeDefs.” Mem. Supp. at 33As with respect to Mr. Petasis, this

a1 See, e.gHines Aff. | 4 (stating that she met with Ms. Richardson and Mr. Petasis in
February 2012 “to try to help them resolve their conflict”); Defs.” Ex. 11 (Maf12 email

from Ms. Richardson to Ms. Hines following up on the February 2012 meeting); Richardson Af
1 26 (stating that Ms. Hines told her that “she is tired of getting complaints aborges

Myron’s not doing anything”)id. I 33 (alleging that Ms. Hines “ignored my meeting requests”);
id. T 154 (alleging that Ms. Hines respled to a complaint about Mr. Petasis by stating that
“George is just being petty”); Pl.’s Ex. 9 at JHUO00510 (internal investigative refairig that

“Ms. Hines stated that Ms. Richardson described her interactions with MsiPa&tdbeing in an
abusive relationship or marriage’iyf. at JHU00512 (“[Ms. Hines] said she would meet with

Ms. Richardson and Mr. Petasis regularlyid);(“Ms. Hines alleged that Ms. Richardson would
say that she had to respect the position, not the person in the polsétashe was a ‘watchdog’
for others, and that she ‘wanted a harassment free workplaak. &);JHU00515 (“Ms. Hines

was asked if she was an advocate of Mr. Petasis. She responded that she was anrathaicat
she saw the side of Ms. Richardson that Mr. Petasis got.”).
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evidence, while probative, does not entitle Ms. Hines to summary judgment and doesess addr
the issue of whether Ms. Hines had knowledge of the alleged discrimination aratioataind
whether she attempted to stoffSit.

Accordingly, Ms.Hinesis not entitled to summary judgment with respect todfleged
aiding and abetting of the Final Written Warning, suspension, hostile work environneent, a
constructive discharge. She is entitled to summary judgment with respietremoval of Ms.
Richardson’s supervisory duties and Ms. Richardson’s reassignment to the Beskce

4. Myron Kunka

The supervisory aiding and abetting standard is also applicable to Mr. Kunka, who was
responsible for overseeing both the Office of Informatienihology and HumaResources,
and Defendants do not argue otherwise.

The record indicatehiat Mr. Kunka’s involvement in or awareness of the alleged
discriminatory and retaliatory conduct was more limited than the other IndiBefendants.
Mr. Kunka participated in the meeting with Ms. Hines and Ms. Richardson on September 29,
2011, in which they discussed Ms. Richardson’s general complaints about Mr. B &iisés/ior

and his use of the term “boys” to refer to male staff memiggesDefs.” SOF § 22; Defs.’ Ex..8

48 The Court notes that Defendants partly address this issue in their replyrgrefgahat

Ms. Richardson has “at most . . . establish[ed] that Hines understood Petasis tpgssbla
risk to SAIS because he was a bad manager, not that she thought he posed a possible risk
because he was engaging in discriminatory conduct.” Defs.” Reply-2221[l]t is a well
settled prudential doctrine that courts generally will not entertain new angsifirst raised in a
reply brief.” Lewis v. District of Columbiar91 F. Supp. 2d 136, 139 n.4 (D.D.C. 2011) (quoting
Aleutian Pribilof Islands Ass’n, Inc. v. Kempthor®87 F. Supp. 2d 1, 12 n.5 (D.D.C. 2008)).
In any event, the Court does not share this narrow view of the record amndeshihat
Defendants still fail to address whether Ms. Hines was aware of the aletgkakion. The

Court also notes that, though Ms. Hines is of the same race as Ms. Richardson, Detendant
not offer this fact as grounds fgrantingjudgment in faor of Ms. Hines for aiding and abetting
the discrimination The Court does not raise this issue on its own.
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The Court has found, however, that neither Ms. Richardson’s statemeantgttiat meeting nor
Mr. Petasis’s use of the word “boys” support her claims of discriminatioriabiateon.

It is unclear what further involvement, if any, Mr. Kunka had prior to the issuance. of Ms
Richardson’s Final Written Warning in September 2012. The record indicates thaingls. H
stated during the internal appeals process that she recommended to Mr. Kuniki. tRata’sis
get an Executive Coach or attend the Leadership Development program” biirthidtihka
was resistant to her guidance dhdt he spoke to Mr. Petasis about his style.” Pl.’s Ex. 9 at
JHUO00510. See alsdrichardson Aff. § 26 (stating that Ms. Hines told her that “she is tired of
getting complaints about George, Myron’s not doing anythinty)s unclear howeverwhen
this occurred.

In his letter upholding the Final Written Warning October 24, 2012, Mr. Kunistated
that he was involved in the preparation of the Final Written WarrdegDefs.” Ex. 30 at
SDR000996 (“The final written warning was prepared after thoughtful consatera
deliberation and in consultation with the Office of the General Counsel, Human &sand
me.”). He also stated in the letter that he was “fully aware of the formal cotspjainhave
filed with Johns Hopkins University’s (JHU) Office of Institutional EQUBIE) and the U.S.
Equal Employment Opportunity Commission (EEOC) against JHU Paul H. Nitw®Saf
Advanced International Studies (SAIS) alleging harassment, disatiion based on gender and
raceand retaliatiori. Id. The Court is unable to locate evidence in the record concerning Mr.
Kunka’s involvement in Ms. Richardson’s suspension, but, given hislsetiibed level of
involvement in Ms. Richardson’s Final Written Warning, it would be reasonabiéetdhat he

should have known about it. There is no evidence that he knew about or should have known
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about the alleged removal of Ms. Richardson’s supervisory duties or her reassigmthent
Service Desk.

This evidence provides sufficient grounds foeasomble jury to find that, with respect
to the Final Written Warning, suspension, alleged hostile work environment, and covstructi
discharge, Mr. Kunka knew about or should have known about the alleged discrimination and
retaliation against Ms. Richardson and that he failed to stop it. Again, Deferalguisients
with respect to Mr. Kunkare weak, citing onlys. Richardson’s testimony during her
deposition that Mr. Kunka was in a position of authority with a responsibility to protect
employees from harnthat he “concur[ed]” with the discrimination and constructive discharge,
that he did not respond to her requests for a meeting, and that she understood from Ms. Hines
that he was aware of Mr. Petasis’s behavior. Defs.” Mem. Supp. at 32—-33 (quotingDéTy’
74). Defendants do not challenge Ms. Richardson’s factual claims. Insteadgineytat Ms.
Richardson has presented “no other evidence that Kunka was motivated by rauis!’ @md
that Ms. Richardson acknowledged that Mr. Kunka did not raaeacially derogatory
comments to her in her presence. As with respect to Ms. Hieésndantgail address the
central issue of whether Mr. Kunka knew about or should have known about the alleged
discriminatory and retaliatory conduct and whetherideadything to stop itDefendants also
focus exclusively on the discrimination claims and ignore the issues in this@aserning
retaliation.

Accordingly, Mr. Kunka is not entitled to summary judgment with respect talleiged
aiding and abetting of the Final Written Warning, suspension, hostile work environneent, a

constructive discharge. He is, however, entitled to summary judgment withtresfiec
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removal of Ms. Richardson’s supervisory duties and Ms. Richardson’s reassignment to the
Service Desk.
5. Deborah Grandval

It is clear that Ms. Grandval was not responsible for supervising Ms. Richardsan or M
Petasis IndeedMs. Richardson explicitly argues that “Defendant Grandval was not PIaintiff
supervisor,” Pl.’'s Opp. at 5, and a significant piece of evidence in support of Ms. Richardson’s
discrimination claims—Mr. Petasis’s disparate treatment of Ms. Granduahges on Ms.
Richardson’s factual claim that she and Ms. Grandval were similarly situapgdye®s. It is
therefore mproper to apply the aiding and abetting standard for supervisors, which imposes a
duty to end any knowdiscriminatory or retaliatory practices, on Ms. GrandaalMs.

Richardson appears to suggeSeePl.’s Opp. at 34 (“Defendants Hines, Kunka, &rdndval
were all aware of what was happanand did nothing to intervene.”After all, under this
theory,it would seem that virtually any employee of SAIS familiar with the relationship batwe
Mr. Petasis and Ms. Richardsamo failed to actould be liable for aiding and abetting in this
case.But the statute does not seem to reach suakocker liability.

Although the parties do naddresstte issue, it is not entirely clear whether Ms.
Grandval, as a non-supervisoryworker, may be liable at dibr aiding and abetting under the
DCHRA. Though the statute prohibits “any person” from aiding and abetting unlawful
discrimination or retahtion, the Court observes that, to the Court’s knowledge, the prowniasn
neverbeenapplied to any individuemployees except f@upervisors and upper management.
See, e.g., Purcell v. Thom&28 A.2d 699, 714-16 (D.C. 2007) (applying the DCHRA as a
whole to the president, chief operating officer, controlling shareholder, ancddioéthe

employing entity)Wallace 715 A.2d at 888—89 (applying the statute to partners of a law; firm)
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Martin, 968 F. Supp. 2d at 164—65 (applying the aiding and abetting provision to the chairman of
the board responsible for overseeing the employing regulatory agency).otiftealSo notes
that federal district courts haweld that Pennsylvania’s aiding and abetting statute, which the
D.C. Court of Appealsonsidered to be a counterprthe DCHRAIn Wallace only permits
liability for supervisors.See, &., Holocheck M.uzerne CntyHead Start, InG.385 F. Supp. 2d
491, 497 (M.D. Pa. 2005) (“Supervisory employees, however, may be held liable under § 955(e)
on the theory that only supervisors can share the discriminatory purpose and ititent of
employer that is requidefor aiding and abetting.” Nevertheless, given Defendants’ failure to
raise this argument and the lack of developed case law in this area, the Couesasghout
deciding that the aiding and abetting provision is applicable to Ms. Grandval iaskis ¢
The Court thus considers whether Ms. Richardson has presented sufficient evad@nce f
reasonable jury to find that Ms. Grandaabkociated herself witltHU’s allegedly discriminatory
and retaliatory practices, participated in those practices agrsom#hat she wished to bring
about, and sought by her actions to make them suc&mmlWallace715 A.2d at 888. Though
Ms. Grandval plays an important role in Ms. Richardséacsualclaims, there is little evidence
in the record to suggest that sheentionally acted to effect or further JHU’s alleged
discrimination and retaliationf-or example, Ms. Richardson alleges that Ms. Grandval yelled at
her, threatened to hurt her, threatened to take her job, and then assumed her supervisdry duties a
the direction of Mr. Petasis, but she does not proamdesvidence showing that Ms. Grandval
was motivated by discriminatidn taking any of these actions. Indeed, Ms. Richardson makes
no such argument based on the record in her brief opposing summary judgment, and, when asked
during her deposition what facts she relied upon to form her belief that Ms. Grandval was

motivated by racial animus, she discussed Ms. Grandval’s time living in Europe askethat
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“didn’t have any black friends, and yet she wanted [me] to move in with her becaukesgitd t
we would get along.” Richardson Dep. Tr. at 327:10-18. No reasonable jury could find based
on this evidence that Ms. Grandval was motivated by racial animus.

In her brief opposing summary judgment, Ms. Richandsikes the alternapmsition that
Ms. Grandval is not entitled to summary judgment for aiding and abetting, beteusas
“simply the cat’s paw or the conduit of Defendant Petasis’s prejudice.” Gfps at 34.But
there is no legal authority suggemg that ag employee who serveserely as a passive
“conduit” of her supervisor’s discrimination—while having no discriminatory animusetiers
liable for ading and abettingMs. Richardson’s reference to the “cat’s paw” theory and her
unexplained itation to the Supreme Court’s discussion of that theory of liabili§taub v.
Proctor Hosp, 562 U.S. 411 (2011), is also misguide&ikePl.’s Opp. at 34. First, the Court
notes that although several federal courts of appeal have aftdigoto Title VII actions, the
D.C. Court of Appeals has not yet applied the theory to the DCHE&&. Bryant v. District of
Columbig 102 A.3d 264, 268 n.3 (D.C. 2014). Even assuming the theory is applicabli isere
wholly inapplicable to Ms. Grandvalf the cat’s paw theory waspplied to the DCHRA, under
the Supreme Court’s definition Btaub it would be as follows “if a supervisor performs an act
motivated by [discriminatory or retaliatory] animus thantendedoy the supervisor to cause an
adverse employment action, and if that act is a proximate cause of the ultimatgneemplo
action, then the employer is liable under the [DCHRA].” 562 U.S. ate&®phasis in original)
Ms. Richardson has this theory exactly backwards. Isaeeis attemjng to hold Ms. Grandval
liable for the discriminatory intent of her employer, rather than the otheamand.

Finally, Ms. Richardson has not presented any evidence indicating that Ms. Gizexival

any role in issuing Ms. Richardson’s Final Written Warning, reassigningpliee Service Desk,
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suspending her, or constructively discharging her. Nor has Ms. Richardson prasgnted
evidence that Ms. Grandval harbored any retaliatory animus, let alone that shef e.
Richardson’protected activity.

Ms. Grandval, therefore, is entitled to summary judgment on the entirety of Count IV

IV. CONCLUSION
For the foregoing reasorthe Court Wil GRANT IN PART AND DENY IN PART
Defendants’ Motion for Summary Judgment (ECF No. 48).order consistent with this

Memorandum Opinion is separately and contemporaneously issued.

Dated: December,2015 RUDOLPH CONTRERAS
United States District Judge
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