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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TEAMSTERS LOCAL 639 EMPLOYERS,
HEALTH TRUST, etal.,

Plaintiff s,
Civil Action No. 13-833(RMC)
V.

ROBERT HILEMAN, etal.,

)
)
)
)
)
)
)
)
)
)
Defendans. )
)

MEMORANDUM OPINION

In 2011, a nowdefunct Marylandtorporation failed to contribute to two
employee benefilans as required koertain collective bargaininggreemerst and trust
declarations The trustees of both plahave suedsary and Robert Hilematwo residents of
Maryland whoserved aslirectors otthe corporation, for overdue contributioasd related
assessments. Messrs. Hilenmaove to dismiss for lack gfersonal jurisdictiorand failure to
state a claim While personal jurisdiction appears to be lacking only over Gaeynan the
Complaint failsto statea claimagainsteither man because they can be sued only in the name of
the corporation and not as individuals. Thus,iotion to dismiss will be granteeshd Messrs.
Hileman will be dismissed from this suit in their individual capacities

I. FACTS

Representinghe unionized workers at United Crane Sales, Inc. (United Crane)
prior to the corporation’s demiséeamsterd.ocal 639entered into a collective bargaining
agreement with United Crane thatjuiredthe companyo make contributions on behalf of

covered employees tavo multi-employer benefit plang:eamsters Lcal 639 Employers
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Pension Trust (Pensid?lan) and Teamsters Local 639 Employers Health Trust (Heddth.
Both Funds are covered by the Employee Retirement Income SecurityRIGA) of 1974, as
amended, 29 U.S.C. 88 106ftiseq.and are administered from Washington, D.C.

An audit in September 20X#vealed that United Crameas delinquentn its
contributions to both Funds. As a result, the Health and Pension Funds jointly assessed United
Crane$1,410.92 iraudit fees and liquidated damagessuant to section 6.5 eéch Fund’s
Agreement and Declaration of Trust. Compl. [Dkt. 1], Ex. 2 (Pension Fund) [Dkt Ex33
(Health Fund) [Dkt. 1-4]. Also in September 20WUhjted Crane transferredl,eor asubstantial
portion, of its property and assets to UCR Acquisition, LLC (UCR). Within two monthgdJni
Cranehad paid all outstanding amounts due to the Funds with the exception cd¢bsmasnt
for audit fees and liquidated damages. CorfifhR4, 33.

The Complaintalso assestthatby March 31, 2011, United Crane had withdrawn
completely from thé>ensiorPlanwithin the meaning of ERISAee29 U.S.C. § 1383(a)The
Pension Plan subsequently notified United Crane of this determination on October 2, 2012, and
demanded payment of $30,828.0Miithdrawal liability. This sum has yet to be paid.
Approximatelysix months laterUnited Crane filed\rticles of Voluntary Dissolution with the
Maryland Secretary ddtate

On June 4, 2013, the Health and Pension Funds and thste@&s (collectively,
Trustee}filed suit againsRobert and Gary Hilemah Trustees intentionally sue both Hilemans
in their individual capacitiebecause they are former directors of United Cradpp’n [Dkt. 13]

at 5 (assertinthat directors of dissolved corporations may be Suretheir own names as

! UCR was a named defendant when the Complaint was filed, but Plaintiffs moved &sdismi
without prejudice all claims against UCR. On August 13, 2013, the Court dismissed UCR
without prejudice.SeeAug. 13, 2013 Minute Order.



trustees of the corporatiol). Trusteesstate that “[u]pon information and belieGary and
Robert Hilemarare residents of Maryland and were directors of United Cr@oenpl. 1 9-11.
Trustees demand that Messrs. Hileman be held jointly and severallyfinbleney due and
owing to both Funds, in the amounts of $1,410.92 in audit fees and liquidated damages
$30,828.00n withdrawal liabilityto the Pension Fund; at least $6,165.60 in liquidated damages
on unpaid withdrawal liability to the Pension Fund; artdrest attorneys’ feesand costsais
ERISA permits Id. at 1314. Trustees also seek injunctive relief. Messrs. Hilemare to
dismiss under Federal Rules of Civil Procedure (FRCP) 12(b)(2) and (Bg6éMot. to Dismiss
[Dkt. 12]. Plaintiffs oppose.
lIl. LEGAL STANDARD S

Gary and Robert Hilemachallengelrustees’ suibn two grounds. fey contend
that the Complaint does not state sufficient facts to establish that they, astsesidiea State of
Maryland,are subject to this Court’s jurisdictioand that Trustedsave failed testate a clainby
suingthem in theirindividual capacities

A. Jurisdiction

The jurisdiction of federal courts limited. SeeKokkonen v. Guardian Life Ins.
Co. of Am.511 U.S. 375, 377 (1994). “The validity of an order of a federal court depends upon
that court[] having jurisdiction over both the subject matter and the partres.Corp. of Ir.,
Ltd. v. Compagnie des Bauxites de Gujdéd U.S. 694, 702 (1982) (citirgjoll v. Gottlieb
305 U.S. 165, 171-72 (1938)hompson v. Whitmad8 Wall. 457, 465 (1834 Here, there is
no dispute that the Court has subject matter jurisdiction over this matter, wheshuarder
federal law.See28 U.S.C. § 1331. The parties do contest, howa@v@ersonamor personal,

jurisdiction.



On a motion to dismiss pursuantRBRCP12(b)(2), the plaintiff bears the burden
of establishing a factual basis for the caugkercise opersonajurisdictionover the defendant.
Crane v. N.Y. Zoological So¢'894 F.2d 454, 456 (D.C. Cir. 1990)he plaintiff must allege
specific acts connecting the defendant with the for@®cond Amendment Found. v. U.S.
Conference of Mayor274 F.3d 521, 524 (D.C. Cir. 2001). Bare allegations and conclusory
statements are insufficiengee id. In determining whether a factual basis for personal
jurisdictionexists,a courtresdvesfactual discrepancies in the oed in favor of the plaintiff,
Craneg 894 F.2d at 456with the caveat thahe court need not treat all the plaintiff's
allegations as truéJnited States v. Philip Morris Inc116 F. Supp. 2d 116, 120 n.4 (D.D.C.
2000). Instead, the court “may receive and weigh affidavits and any othenteteaitser to
assist it in determining the jurisdictional factslih v. Ministry of State Se@&35 F. Supp. 2d 72,
77 (D.D.C. 2004Jinternal quotations and citation omitted)

B. Failure to State a Claim

A motionto dismissfor failure to state a claim challenges the adequacy of a
complaint on its face, testing whether a plaintiff has stated a plaperly. FedR. Civ. P.
12(b)(6);Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (explaining that a complaint must
be sufficient to “give [a] defendant fair notice of what the claim is andjtbends upon which
it rests™ (quotingConley v. Gibson355 U.S. 41, 47 (1957)). To survivenationto dismiss a
complaint must comin sufficient factual matter, accepted as true, to state a claim for relief that
is “plausible on its face. Twombly 550 U.S. at 570. “The plausibility standard is not akin to a
‘probability requirement,’” but it asks for more than a sheer possilibtya defendant has acted

unlawfully.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotifigvombly 550 U.S. at 556).
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In deciding a motion under FRCP 12(b)(6%caurt must treat the complaiat’
factual allegations as true, “even if doubtful in factwombly 550 U.S. at 555. Yet, it “may
consider the facts alleged in the complaint, documents attached thereto or incorheraia,
and matters of which [the court] may take judicial notic&bbhe & Svoboda, Inc. v. Chas08
F.3d 1052, 1059 (D.C. Cir. 2007) (internal quotation marks and citation omitted). The court
need not accept as true legal conclusions set forth in a comptat, 556 U.S. at 678
(“Threadbare recitals of the elements of a cause of action, supported by mersagnclu
statemats, do not suffice.”). “While legal conclusions can provide the framework of a
complaint, they must be supported by factual allegations. When there apeaditd factual
allegations, a court should assume their veracity and then determine whetherubgyypigve
rise to an entitlement to reliefld. at 679.

. ANALYSIS
A. Personal Jurisdiction

To establish personal jurisdiction over a mesidentof the forum a federatourt
considers two separate issuésrst, thecourt determing whether jurisdiction exists under the
applicable lonearm statuteand whether the plaintiff has served the defendant properly with a
summons and a copy of the complaint. “Absent proper service of pradefsjrt may not
exercise personal jurisdiction over the defendants named in the compamihguez v.
District of Columbig 536 F. Supp. 2d 18, 22 (D.D.C. 20083 also Gorman v. Ameritrade
Holding Corp, 293 F.3d 506, 514 (D.C. Cir. 2002¢deralcourts may not assejjrisdiction
over defendants “unless the procedural requirements of effective serviceedgpave
satsfied’). Although proper service can be waived, actual notice of a lawsuit is insuffigient

constitute waiver and establish personaisdiction SeeRowe v. District of Columbja892 F.



Supp. 2d 174, 180 (D.D.C. 2012) (citibgLella v. Univ. of the Dist.foColumbia David A.
Clarke Sch. of LanCiv. No. 07-0747, 2009 WL 3206709, at *1 (D.D.C. Sept. 30, 2009)).

Seconda federal counnust find that exercising its jurisdictiaver a non-
residentsatisfies constitutimal principles of due proces3his analysis evaluates the defendant’'s
“minimum contactswith the forum to ensure thatthe maintenance of the suit daast offend
traditional notions of fair play arglibstantial justice.””GTE New Media Servénc. v. BellSouth
Corp, 199 F.3d 1343, 1347 (D.C. Cir. 2000) (quotingl Shoe Co. v. Washingtp826 U.S.

310, 316 (1945))see also Price v. SocialiBeople’s Libyan Arab Jamahiriy294 F.3d 82, 95
(D.C. Cir. 2002). These minimum contacts must be grounded in “some act by which the
defendant purposefully availsimself] of the privilege of conducting activities with the forum
State, thus invoking the benefits and protections of its lavksdhi Metal Indus. Co. v. Super.
Ct. of Cal, 480 U.S. 102, 109 (198{internal quotations and citation omittedh short, “the
defendant’s conduct and connection with the forum State [must be] such that he should
reasonably anticipate being haled into court ther&TE New Media Serysl99 F.3d at 1347
(quotingWorld-Wide Volkswagen Corp. v. Woodsda4 U.S. 286, 297 (1980)).

Because this Court sits in the District of Columbia and Gary and Robert Hileman
reside in the State of Maryland, the Court must analyze separately whéthepersonal
jurisdiction over them.

1. Service of Process as t@ary Hileman

The docket does not reveal a basis for personal jurisdiction over Gary Hileman
because there is no recaadshow that he has been served properly with a copy of the summons

and Complaint.



FRCP 4 governsesvice of processin servingan individual defendant, a plaintiff
mustdeliver a copy of the summons and complairthatindividual personallydeliver it toan
authorized agenor leave a copy of the summons and complaint at the individual’s “dwelling or
usual place of abode with someone of suitable age and discretion who resides ther&®’ F
Civ. P. 4(e).FRCP 4(m) allowd4.20 days from the dategaintiff files its complaint to complete
service oma defendantlf a plaintiff fails toaccomplish servicen that time, “the court—on
motion or on its own after notice to the plaintiffagst dismiss the action without prejudice
against that defendant or order that service be made within a specified fiete.R. Civ. P.
4(m).

Therecord does not show proper service on Gélgman While thedocket
states thasummonsgwere issued as to Gary HilemandRobert Hileman on June 5, 20K&e
Notice ofElectronic Summons [Dk8], only thesummons td&robert Hilemarhas been attached
to the recordseeSummons [Dkt. 3-2]. Similarly, the proof of service entered on the docket on
July 1, 2013jndicates thatRobert Hileman, but not Gary Hileman, was serv@deProof of
Service [Dkt. 5]. While Gary Hileman joinedhe motion to dismiss, his participation did not
constitute a waiver of service, as explained below. Thus, were the Complaint Bot gubj
dismissalffor failure to state a clainsee infrait would be dismissed as to Gary Hileman for
failure to demonsate timely service.

Insufficient service must be asserted when a motion to dismiss is filed or it is
waived,seeFed. R. Civ. P. 12(¢2), 12(h)(1),unlessime remains for service to be perfected.
“So long as the 120 day limit [s& not expired when thiglefendant] file[s]his] first 12(b)
motion,[he] [is] under no obligation to point out the plaintiff's deficient servioél after the

deadline elapse[s].Candido v. District of Columbje242 F.R.D. 151, 161 (D.D.C. 2007)his



exception to the general waiver rule controls here as to service on Gary Hil€matees filed
their Complaint on June 4, 2013, so that FRCP 4ffoydedthemuntil October 2, 2013 to serve
bothHilemans Themotion to dismissvas filedon August 16, 2013)efore the deadline was
reached. Since Trustebad until October 2, 2013 to accomplish timely service, Gary Hileman
could not move to dismiss for insufficient service in August and his joinder in the motion to
dismiss has not waived his right tesad insufficient service

2. Personal Jurisdiction as toRobert Hileman

Unlike Gary HilemanTrusteegroperlyservedRobert Hileman Further, despite
his residence in Maryland and lack of contacts with the District of Columbia, RdbeEmnan is
subject to this Court’s jurisdiction. Section 502(e)(2EBASA authorizes personal service “in
any. . . district where a defendant resides or may be fotord suit brought in “the district
where the plan is administered.” 29 U.S.C. § 1132(&)(@kction 502(e)(2) thus permits
nationwide service of process, and, as noted above, both Funds are administered in Washington,
D.C. “[T]he requirement of ‘minhum contacts’ with a forum state is inapplicable where the
court exercises personal jurisdiction by virtue of a federal statute atigonationwide service
of process.”SEC v. Bilzerian378 F.3d 1100, 1106 n.8 (D.C. Cir. 2004) (citBrgggs V.
Goodwin 569 F.2d 1, 8-10 (D.C. Cir. 1977&v'd on other grounds sub nonstafford v.

Briggs 444 U.S. 527 (1980)). Accordingly, the quesi®whether “minimum contacts with the

2 Section 502(e)(2) of ERISAtates

[w]here an action under this subchapter is brought in a district
court of the United States, it may be brought in the district where
the plan is administered, where the breach took ptacehere a
defendant resides or may be found, and process may be served in
any other district where a defendant resides or may be found.

29 U.S.C. § 1132(e)(2).



United Statesuffice.” Id. (emphasis added). Robert Hileman does not contend that he has
insufficient contacts with the United States as a whole, and the Court finds thmbdess is not
offended by exercising jurisdiction pursuant to ERISA’s service of prqresssion.

3. Exercise ofPersonal Jurisdiction Prior to A Liability Determination

RobertHilemanfurther objects to thexercise of personal jurisdictiaver him,
arguing that ERISA does not contemplate individual liability for corporagetdirs and,
therefore, personal jurisdiction should not attach to him. Jurists debate whether personal
jurisdiction over a non-resident must be based on some evidEREdSA liability. “Courts
have reached differing conclusions as to whether some preliminary fiobpogential liability
is necessary before asserting personal jurisdiction pursuant to 8 802@RISA” Flynnv. R.D.
Masonry, Inc. 736 F. Supp. 2d 54, 60 (D.D.C. 2018yfmarizing casé¢s Regardless of how
that issue might be resolved on these facts, Robert Hileman’s argument &, ptdraatureHe
couldbe liable toTrustees if, for instance, he received corporate assets in the dissolution that
could be used to pay the debt to the Funds. The Court recognizBslieat Hileman has
argued that the dissolution of United Crane resulted in no assets to distribute andebeiviee
none, but he supplies no affidavit or other evidence to support assertions phy fugtawyers.
The Court thus will turn to the question of liability.

B. Directors’ Personal Liability for ERISA Contributions

Trustees complain that Robert Hileman, as a formectdiref United Crane, is
personally and individually liable for the corporation’s ERISA debtss Gbntention is flawed
Section 6.5 of both the Pension Fund and the Health spedfythat the Employershall be
responsible only for making contributions that ibidigated to make,” and ascripenalties to a

“defaultingEmployer” Ex. 2 at 6; Ex. 3 at 6 (emphasis added). Both Funds identically define



“Employer” to include “any corporation partnership or individual that has a tigkdrargaining
agreement with the Union, or has signed a participation agreement with the Trusingr&os
payments into the Trust Fund on behalf of amyployee or suckmployer covered by such
Agreement.”Ex. 2 at 1; Ex. 3 at 1. Thewollective bargaining agreement at issue here was
between United Crarnend Teamsters Local Union 639, and neither Gary nor Rdlerhan
was a signatorySeeCompl., Ex. 1(Collective Bargaining Agreemeripkt. 1-2]. Accordingly,
thereis no basis for findinghatRobert Hilemarconstitutes @ompanyor employeras those
termswere used by the contracting parties

Likewise,ERISA imposesvithdrawal liabilityon “an employer [thdtwithdraws
from a multiemployer plan.” 29 U.S.C. § 1381(ahe law of this Circuit is clear that a
corporate owner-officer is not personally liable for ERISA withdrawal paysngbsent a
showing that he acted as an “alter ego” of the company or in a fashion that veorddtw
piercing the corporate veilConnors v. P & M Coal Cp801 F.2d 1373, 1378 (D.C. Cir. 1986).
The Complaintonly alleges that Robert Hileman wasligector of United Crane, and nibiat he
was an owneofficer, shareholder, or otherwise held a controlling interest in the company. Even
assuming the narrow scope of liability establisheld & M Coalapplies here he Complaint
does notllegethat Robert Hilemaacted adJnited Crane’s alter egar engaged in conduct that
would justify piercing the corporate veilhere is, thus, no basis for findiBgRISA jurisdiction
over Trustees’ claims against Robefileman in his personal capacity.

Trusteesarguments concerning tlagssolution of United Crane under Maryland
law donot save their lawsuit. They argtiat“under Maryland law[,] once a corporation’s
existence has been terminated|,] directors of the corporation become trusteey auoe mnd be

sued in their own name as trustees.” Opp’n af&tthg President & Dirs. ofGeorgetown Coll.

10



v. Madden 660 F.2d 91 (4th Cir. 1981applying Maryland law)Newsom v. Caliber Auto
Transfer of St. Louis, IncCiv. No. 09-954, 2009 WL 45062%8.D. Ill. Nov. 26, 2009)
(applying Maryland law)Cloverfields Improvement s v. Seabreeze Props., In873 A.2d
935 (Md. 1977)Scott v. Seek Lane Venture, |r805 A.2d 942 (Md. Ct. Spec. App. 1992jl.
Mill & Lumber RealtyCo. v. Keefer20 A.2d 178 (Md. 1941)). Trustees contend that “once a
corporation is dissolved its corporate existence is effectively faifeidamd thereafter “directors
become ‘trustees for the benefit of creditors, stockholders, and membersxtetiiefthe]
corporate assets coming into their hands upon dissolutidoh.{guotingCallahan v. Clemens
41 A.2d 473, 476 (Md. 1945)). Specifically relying@allahan a 1945 decision, Trustees
argue that United Crane’s corporate status “was forfeited” upon dissolution “and Ridd@an
became a directdrustee.” Opp’n at 6. In reliance @loverfields a 1977 decision, Trustees
argue that directetrustees may sue and be sued in their oames as trustees of the
corporation. Id.

Trusteesnisaprehend Marylandtatutes Under Maryland law, as modified after
the decisions cited by Trustees, voluntary dissolution and forfafieorporate chantare
distinctand separately codified conceptgoluntary dissolution occurs when the directors of a
corporation decide to cease business and terminate the affairs of a corpdsatdreatintrast,
forfeiture is an involuntary result that occurs when a corporation fails to contplyvaryland
law and pay local taxes on corporate personal property. Maryland State Depesgmasts
and Taxation, What It Means When a Business Is Not in Good Standing or Forfeited,
http://www.dat.state.mds/sctweb/entitystatus.pdf (2012) (last visited Oct. 15, 2048 file

with Cour) (*‘Forfeited’ means the ‘legal existence’ of the entity has been relinquisteeid ian

11



usually for failing to make required Annual Report/Personal Property Ridtngs for prior
years.”).

Voluntary dissolution is governed by Md. Code Ann., Corps. & Ass’'ns § 3-410.
It applies here because United Crane was dissolved voluntarily. Section 3-4l@speeif
powers of directors in voluntary dissolution to manage the business, collect issaasbpay its
debts, and distribute remaining assets among stockholder€iritically for presenpurposes,

8 3-410 also specifies thantil and unlesa court appoints a receivigre directors of a dissolved
corporatiormay*“[s]ue or be sueth the name of the corporatidnid. (emphasis added).
Directors of a dissolved corporation are held to the same standards of conduct atdlgisag
concern.ld. 8 3-410(d). In contrast, forfeiture is governed by Md. Code Ann., Corps. & Ass’ns
8 3-515. Unless a court appoints a receiver for a corporation that has forfeiteattits, the
directors become trustees with “full title to all the assets of the corporatio8,3-515(b), and
may “[s]ue or be sueith their own names as trusteassin the name of the corporation!. § 3-
515(c)(3) (emphasis added).

The distinction between directors of a dissolved corporation and ditegcstees
of a corporation that has forfeited its charter is not accidental. Prior to 2004, ER<dl§
tracked 83-515,readng as follows:

(a) When a Maryland corpation is voluntarily dissolved, until a

court appoints a receivahe directors of the corporation become

the trustees ats assets for purposes of liquidation

'(é)'T'hedirector trusteesnay:

(3) Sue or be suem their own names as trusteesin the
name of the corporation . . . .

1975Md. Lawsch. 311, § 2 (amended 2004) (emphasis addEdg. Maryland legislature in

2004 eliminatedhe italicized languagéhereby evidencing itsitent toshield directors of a

12



voluntarily dissolved corporation fromdividual liability for corporate debtConspicuouslythe
provisions governing forfeiture for failure to comply with Maryland law, dedifit § 3-515,
werenot similarly amended.

Thus, Trusteesargumenthat they can assess individual liglyiagainst
corporate directorpost-dissolution is no longer supported by Maryland [8Wth a single
exception, Trustees cite case law thva@dates the 2004 amendmen§ 3-410. Newsoma 2009
decisionby the U.S. District Court for the Southern District of Illinajgplying Maryland law,
said only that “where a corporation is dissolved, whether voluntarily or involuntaely, t
corporation’s power to sue and be sued passes effectively into the hands of the corporate
directors who stand as trustees of the assets of the corporatfi09 WL 4506298, at *4
(citing FDIC v. Heidrick 812 F. Supp. 586, 592-93 (D. Md. 1991)he NewsonCourt’'s
erroneous summation of § 3-448 amended does not change the fact that the statute now
distinguisheshe legalpositions of directors post-dissolution from that of direttosteegost-
forfeiture. Without noting the change in law in 2004, Trustees argue that dissolution and
forfeiture are effectively the same and that®15% applies here. Their position is contrary to
Maryland law and cannot be adopfed@he Complaint must be dismissed afktbet Hileman

for failure to state a claim.

3 At issue inNewsomavas whether the district court had federal diversity jurisdiction over a
matter removed from state cauffhe district court considered Maryland corporate law only in
connection with analyzing the citizenship of a dissolved Maryland corporation fositliver
purposes. 2009 WL 4506298, at *4.

* Because the Court dismisses this matter as to Messrs. Hileman for ineffeniive skprocess

and failure to state a claim, the Court does not reach the parties’ arguegamtng the
existence of United Crane’s corporate assete@verability oldamages fronMessrs. Hileman
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V. CONCLUSION

For the foregoing reasons, the Court will grant Defergldnotion to Dismiss
Dkt. 12 All claims against Robert Hileman will be dismissed for failure to state a claim,
inasmuch as director of a voluntarily-dissolved Maryland corporation can be sued only in the
name of the corporation. It is not clear that Gary Hileman has been servedydraptdre
Court will dismiss all claims against him as well. Granting Trustees time to accongligies
would be futilesinceGary Hilemantoomerely wasa director has been sued in his individual
capacity, and the reasoning for which there is no claim to be had against RolmearHile
personallyapplies equally to Gary Hilema® memorializng Order accompanies this
Memorandum Opinion.

/sl

ROSEMARY M. COLLYER
Date:October 23, 2013 United States District Judge
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