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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SUSAN VON DRASEK
Plaintiff,
V. Civil Action No. 13-cv-0847(KBJ)

SYLVIA BURWELL,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

The United States Food and Drug Administration (“FDAfgd Plaintiff Susan
Von Drasekfrom her jobas an FDA chemist after repeated warnings about her
unsatisfactory performancé/on Drasekhasbipolar disorderandshe hadroughtthe
instantactionagainst the FDA under the Rehabilitation Act of 1973, 29 U.S.C7HBS&
794f, claiming thatherdischargeviolates thatstatute Von Draseks complaintmakes
three specific claims: (1) that tHeDA failed to accommodatker disability; (2) that the
FDA intentionallydiscriminated against hdxy terminating her employmeikecause of
herdisability, and(3) that the FDA dishargedherin retaliation for her request for
accommodatios

Before ths Courtat presentairethe FDA's motion to dismissor in the
alternative,motionfor summary judgment (Mot. to Dismiss or, in the Alternative, for

Summ. J. (“Defs Mot.”), ECF No. 7) and Von Drasels crossmotion for summary
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judgment (Pl.s CrossMot. for Summ. J. (“Pls Mot.”), ECF No. 10}t The FDA
argues that Von Drasek did not timely inform thgencyof her need forany
accommalatiors, andthat,in anyevent shehas not established a prima facie ctse
supportherfailure-to-accommodatelaim. (SeeMem. in Supp. of Def.’s Mot(“Def.’s
Mem.”), ECF No. 7, at 14.7.)> Moreover,the FDA argues that Von Drasélas failed
to raise any genuine issue of fact aeding the intentional discrimination and
retaliationclaims becausdhe evidencalemonstrateshathertermination was the result
of nondiscriminatory and noimetaliatory factors. Ifl. at 1718.) For her part, Von
Drasek argues that she is entitledstonmary judgmentdn thefailure-to-accommodad
claim because her request for accommodations was tiamait is undisputed that the
FDA failed to reassign heaas requestedn violation ofits obligations under the
Rehabilitation Act. $eePl.’s Opp’n to Def.’s Mot. & in Suppof Pl.’s Mot. (“Pl.’s
Mem.”), ECF No. 101, at 1611, 2222.) Von Drasekalso argues that she is entitled to
summary judgment on her intentional discrimination and retaliation clagnause she
has direct evidence dahe FDA’sdiscriminatory and retaliatory animusld(at 3539.)
As explained fully below, this Court finds thebn Draseks requestfor
accommodationsvasquite late andperhaps irresponsibly sbut wastimely
neverthelesecause the FDAad not yet terminatedon Drasek’semployment when
it receivedher requestand thus the agenayas still in a position to respond tao it

However,becausegenuine issues of material fagmainregarding whether or ndton

! The FDA is a sulngency of the United States Department ofle and Human Services (“HHS"),
andVon Drasek initially properly filed this action against formeld 8 Secretary Kathleen Sebelius, in
her official capacity Current HHS Secretary Sylvia BurWehas been substituted as the defendant
pursuant to Federal Rule of Civil Procedure 25(greinafter, the Court will refer to the FDA, and not
Secretary Burwell, as “Defendant.”

2 Page numbers throughout refer to the numbers that the Court’saxlictiling system assigned.



Drasek could have performed tkesential functions of her job if skkeasreassigneds
requestedentry of summary judgment in either pddyfavoris unwarranted With
respect to Von Drasekistentional discrimination and retaliation claipthis Court
will enter judgment in favor fothe FDAbecauseahe Rehabilitation Act requires thtte
allegeddiscrimination or retaliation be trsolereason for the adverse employment
action, andgiven the record hereo reasonable jyrcould conclude thaanimus
regardingvVon Draseks requestor accommodatiomndor her underlying disability
werethe but-for cause oher final removal

Accordingly, andfor the reasons that follothe FDAs motion to dismiss, or in
the alternative, motion for summary judgmentGRANTED IN PART andDENIED
IN PART, and Von Drasels crossmotion for summary judgment IBENIED.
l. BACKGROUND

A. Facts

The underlying facts of this casee largely undisputed. In 1978, Von Drasek
was diagnosed with type ofbipolar disordethatproducessymptoms such as
depression and anxigtgndthat“substantially limits major life activitigancluding
sleeping, thinking and concentrating, processing information, impulse control, [and]
cognitive abilitie$.]” (Compl.,ECF No. 1,1121-22; see alsdl.’s Ex. 4, Pl.s Request
for Reasonable Accommodation (“Pd.Reas. Acc. Req.”), ECF No. ‘B at 4.}
Despite this diagnosis, Von Drasekparentlyhas enjoyed a lengthgnd seemingly

generallysuccessfutareer asachemist. The complaintextollsVon Drasek’s

3 The hibits that areattached to Plaintiff’'s CrosMotion for Summary Judgmerind Defendant’s
Motion for Summary Judgment are referredhigreinas “Pl.’s Ex. __ "or “Def.’s Ex. __,” respectively.



accomplishments in the field, including a graduate degree in geochensistry
publications, and awards and commendations for her performamanp(. Y15; see
alsoPl.s Ex. 1, Pl.s Resume (“Resume”), ECFON10-3, at 510.) Furthemore,
before joining the FDA, Von Drasek worked for eight years at thaddnStates
Department of Agriculture (“USDA”), where she consistently received |$F
Successful” performance ratinggCompl.§ 18.) According to Von Drasek, she Idfier
postat theUSDA only because téa particularchemistpositionthat she heldvas capped
at a lowersalaryand performanc&vel, meaning there was no room fmmomotion
(Compl. § 19;see alsdPl.’s Ex. 3, Aff. of Stsan Von Drasek*Van Drasek Aff.”), ECF
No. 105, 12.)

Von Drasek began workingsaa chemist fothe FDAon April 13, 2008. (Compl.
1 20; Def!s Stmt. of Undisputed Material Facts (“DefFacts”), ECF No. 7, 1 1.)
Significantly, Von Drasek did not inform anyone at the FDA of her bipaandition
diagnosis, nor did she request any accommodatbnise time she began her tenure at
FDA. (SeeDef.’s Facts .) By August of 2009, Von Drasek began having diffigult
at work, and as result, she sought private medical attenti@l.’s Reas. Acc. Reat
4.) Once again, Von Draseakd not sharavith anyone at the FDA that sls®ught and
was receivingnedical attentiorior herpreviously diagnosebipolar condition (See
Def.’s Facts 14.)

1. The Performance Improvement Plan

On April 1, 2010, Von Drasék immediate supervisor, Rachel Dietzel, issued a
Performance Improvement PIgtPIP”) (id. § 23), which is a document thadvised

Von Drasek that her othe-job performance was @atceptable and that she had 75 days



to improve her work(SeeDef.’s Ex. 1,Performance Improvement PI&tPIP”), ECF
No. 7-1, at 2) The PIP stated thaton Draseks performancéadfailed to meet
minimally acceptable leveli® two respects First,according to the PIP/on Drasek
hadfailed to demonstrate technical knowledge and competency in her fieldghout
2009 “because the technical quality of [her] work prodwas] significantly lacking
despite the amount of time [she] devoted to usimeggrumentation[,] and she “lack[efl
the more advanced comprehension of what” she was doidgat(2-3.) Second the
PIP statedthat Von Drasek failed in “program and project management and
performancg]” given the“repeated deficiencies” in her analysedd. @t 3.) The PIP
highlighted that Von Drasek “either [did] not seek guidance, or [was] ajohlale of
recognizing vhen [she] need[ed] assistarided.), and that she “repeadlly failed to
meet deadlin€é's(id.). The PIPalsodescribed what Von Drasek needed to do in order to
bring her performance up to the “minimally successful” threshold, gave’5 days to
improve, andspecificallywarnedherthat failure toimprovecould lead to demotion or
removal. (d. at 6.)

On Septerher 29, 2016-more than 180 days after she received the PIP
documemnt—Von Drasekcontacted her treating physiciady. Jayashre€oca M.D.,
M.P.H., and asked heo fill out a Family Medical Leave Act (“FMLA”) form.(Compl.
71 24.) Dr. Coca completed thefm as requesteddentifying Von Draseks bipolar
diagnosis. Id. 11 24-25; see alsdPl.’s Ex. 5, ECF No. 14, at 1.) However, Von
Drasek did not give the FMLA form to Dietzel to anyone else at the FDBefore

Dietzel once again contacted Von Dragselgarding her poor performance



2. Proposed Removdnd Request for Accommodation

This next contact took placen@ctober 1, 2010exactly six monthafter the PIP
issued Dietzel informed Von Drasek that her performance still had not impraweld
thatDietzel was proposing her removal. (Compl. | 28¢ alsdDef.’s Ex. 2,Proposal
to Remove (“Prop. to Remove’ECF No. 71, at 814.) Four days later, on October 5,
2010, Von Drasek notified Dietzel that she had a disabithgtshe was in the process
of getting her FMLA paperwork togetheandthatshe was requestin@ccommodatios
(Compl. 926; Def.’s Ex. 3, ECF No. -4, at 16.) This was the first timethatVon
Drasekhad disclosedhe fact ofher disability to anyone at the FDANd it was her fst
request for accommodationvon Drasekfollowed up onOctober 8, 2010by
submittingthe FMLA paperworkthat Dr.Coca had completed. (Compl2¥.) Then,
on October 13, 2010, Von Drasek wrote to bbikzel andthe FDA’s Labor and
Employee RelationSpecialist—through counsel-“to address issues involving the
proposed removal and to reiterate Plaintiff's requestafmommodatiori. (Id. 1 28; see
alsoPl.s Ex.7, ECF No. 109, at 1-2 (letter from counsel requestirag extension of
time to respond tohe proposed removélecause Von Drasek wasiting for additional
information from Dr. Cocp)

Over the next few weeks, Von Drasslattorneycontacted the FDA’s reasonable
accommodations specialist to ascertain the agency’s process for ieguest
accommodatiors. (Compl.29). Thereafter, a November 4, 2010, Von Drasek
submitted a formal, written request for accommodation, which includedea febm

Dr. Coca detailing the symptoms of Von DraseHMisabilityand itseffect on her job



performance. Qompl. 129; see alsdPl.’s Reas. Acc. Re@t 45.) Specifically, Dr.
Cocaexplained that

Von Drasek came to see me because she was having difficulties
at work. Because of [her] bipolar disorder, she can become easily
overwhelmed and confused. When she feels overwhelmed, her
anxiety is heightened, and she can face difficulty processing
information. This can lead to mistakes being made and an
inability to follow through or to request assistance. For example,
when Ms. Von Drasek is in a heightenedtstof anxiety, it can

be exceedingly difficult for her to hear and understand
instructions, to remember instructions, to comprehend
instructions, and to follow instructions. This makes it extremely
difficult for [her] to meet tight deadlines. If sheasxious and
rushing, she may not take the time to obtain information she
needs to successfully complete the assignment. It can also cause
her to fear and avoid interacting with others. In short, Von
Draseks bipolar disorder, if not accommodatedncinterfere

with every aspect of her performance.

(Pl.’s Reas. Acc. Req. at-8.)) Dr. Cocas letteralsorecommended threspecific
accommodations: (1) written instructions for assignments; (2) additiome to
complete tasks; and (3) reassignment to a different positilth.at(5 see alsacCompl.
1 30.) A few days after she submitted Dr. Coca’s letdon Drasekprovidedthe FDA
with a signed medical release allowiagency representativés speak with Dr. Coca
and toobtain copies of Von Drasek’s medical records. (Compl. fs8#&;alsdDef.’s
Ex. 5, ECF No. 71, at 32.)

The following month, a DecemberR23, 2010 Von Draseksubmitted a formal
written responseo her proposed removalCompl. {35; see alsdPl.’s Ex. 2, Pl.’s
Written Reply to Proposal to Remove (“Pl.’s Reply to Prop. to RemoCF No. 10
4.) In the responseVon Drasekreiteratedthat she haa disability andhadrequested
accommodations, angheexplained the requirements of the Rehabilitation Act, as she

understood them(SeeCompl. § 35 PIl.’s Reply to Prop. to Remow 2-5.) Von



DraseKs responsealso sought to explaiwhy hercurrent wok environment was
causing her anxietytherebyexacerbating her symptomsPI('s Reply to Prop. to
Removeat 2.) According to Von Drasekanother chemist in her workgrou@usan
Nichols, had createdn“intimidating and dismaying” environmenparticularly when
Nichols “yell[ed] and cursfd]” at Von Drasek “respond[ed]in a very sarcastic
fashion” to Von Drasels questions, and provide‘unwarranted criticism” of Von
Draseks work. (Id.) Von Drasekstated thaboth she and otheitsad complained about
Nichols’ behaviorto agency officials butthatno one at the FDAvertook action. [d.)
The written responsalso maintainedhatVon Draseks treatingphysicianhad
concluded that Nichols “destructive behaviorhad“exacerbated” Von Drasék
disability tosuch an extent that accommodations were requirédl) (

3. The FDA’s Treatment ONon Drasek’s Request For
Accommodation

After Von Draseksubmitted her request faccommodation,htere was a great
deal of backandforth amongagency employeeabout the isse. Saundra Anderses
the FDA s reasonable accommodations speciatisttormed Dietzel that, as the
decisionmaker on Von Draseék accommodatiomequest, Dietzel had an obégon to
notify Von Drasek of thegency’seventual decision and a duty to engagen
interactive dialogue with Von Drasek regarding the requested accontimosla
(Compl. 32; see alsdPl.’s Ex. 16,FDA Employee EmailsECF No. 1018, at +2.) In
responsepDietzel expressed hesitatipguggestinghatthe FDAneed not accommodate
Von Drasek becaudRietzelhad proposed her removiaéfore the agency wasren
aware of her disability and before the accommodation request was (Sad®.l.’s EX.

11, ECF No. 16013, at 1 étatement byietzel in an email to Andersothat“[t]he



employeecannot raise a medical condition after management has proposed the
employeés removal’)) Anderson respondeith Dietzelby explainingthat an employee
can request accommodations at any time, thadthe agency must respondSeeid.;
see alsaCompl. 132.)

The FDAalsoassigned an agency physicidr,. LawrenceP. Saladino, tovon
Drasek’scase. Dr. Saladino reviewed Von Drasek’s medical documentatraiat one
point, evenrequested thaDr. Coca complete a supplemental form regarding Von
Drasek’smedical condition (Compl. 133.) Dr. Saladin@rovided Andersomvith his
final assessment of Von Drasek’s circumstanae®ecember 27, 2010(Def.’s EX.6,
ECF No. 71, at 34-36.) Dr. Saladinoagreed that written instructions and extra time
were appopriate accommodations given Von DraseHifficulty thinking,
concentrating, interacting with others, working, and sleepind. at 35.) However, Dr.
Saladino did not recommend reassignmt®na different position within the agency
stating thathe found Dr. Cocas information to bévague and nonspecific, and does not
clearly explain the medical benefit to be obtained from this request; therefaos not
possible to recommend granting such a request at this’tifid.) Neither Dr. Saladino
nor Dietzel reached out to Von Drasek or Dr. Coca to seek additional infiomebout
the reassignment requestCampl. 36; seealsoPl.’s Mot. at 78; Pl.’s Ex. 12,
Agencys Reply to Appellaris First Set of Discovery Requests, ECF No:1¥Q at 4-

6.)

According to the complaint, Dr. Saladino’s repaosds forwarded to Dietzedn

Januaryl4, 2011 along with a statement from Andersogiterating that the agency was

required to providd/on Drasek witha responséo heraccommodatiomequest and



notingthat the agency had 15 days to do §6ompl. §37.) HoweverDietzel failed to
meet trat deadline. (Id.) Instead,some75 dayslater, Dietzel informed Anderson that
she could not accommodate Von Drasek in her offide{38), and when Anderson
suggestedthat reassignmerghouldbe offered to Von Drasek, Dietzel allegedly made a
disparagingemark to two other FDA employees about how Anderson didy@t it[.]”
(I1d. 1 39.) In addition whenAndersonand othersn the FDA’s human resources
departmentold Dietzelthat reassignment paperwoitr Von Drasekwas being
processedDietzelwrote emails to other FDA employeasmking such comments as
“[w]hat | am learing is that | need to go full steam ahead and lgettemoval]
decision issued before [Anderson] does too much more Wankd “| guess | can’t
prevent [Anderson] from reassigning [Von Drasek], unless | of course remaverst.
But do | HAVE toallow [] the EEO to attempt to reassign herqTd. 142.) Inanother
email correspondence regarding Dietzel’s plan to terminate Von Drasekmployee
expressedis belief thathe FDA would not be able taccommodat&/an Drasek
because, [e]ven if given more time to complete assignments, she still neells &ble
to think,” to whichDietzelresponded, ““Amen! That is what | have been trying to
convey; the area in which | think shetrsily lacking, at least as it pertains to her
currentposition’ (ld. §43.)

On April 18, 2011, Dietzelormally deniedVon Draseks requestfor
accommodation (Pl.s Ex. 10, Reasonable Accommodation Request Denial (“Reas.
Acc. Req. Denial”), ECF No. xQ2, at 2) Dietzel noted that the agenbgdalready
provided Von Drasek with written instructions and extra time to com@sseggnments

during the PIP period, anthatVon Draseks performancetill did not improve. $ee

10



id. (“"Despite these accommodations, you were unable to perform the essentiabns
of your job at an acceptable level.”).) Dietzel atdatedthat “there [was] no position
in the office/Division to whichYon Drasekcould] be reassigned{ (ld.)* Thus,on
April 20, 2011, Von Draselwvas discharged from federal serviegfective April 22,
2011. (Def.s Ex. 8, Removal Decision, ECF No-.17 at40.)

B. Procedural History

According to the complaint, on April 26, 2011, four days afttey termination
became effective, Von Drasek appealet removal to the U.S. Merit Systems
Protection Board (“MSPB”), alleging that her removal violated the Reitation Act.
(Compl.  8.) The MSPB affirmed the removal on December 6, 20L1.Y L0.) Von
Drasek appealed the MSPBdecision to the U.S. Equal Employment Opportunity
Commission (“EEOC”) on February 9, 201i21(11), andon May 9, 2013Von Drasek
received the EEOG Denial ofConsideration of her petition(ld. 112).

Von Drasek filed the aoplaintin the instant casen June 6, 2013Thethree
count complaint alleges that the FDA failed to provide reasonable accomormsifor
Von Draseks disability (Count 1)(Compl. 1153-57); that the agencintentionaly
discriminged against her on account of her disabi(@ount 1) (d. 1158-60); andthat
she wagemoved from her positiom retaliationfor exercising her rights under the
Rehabilitation Act(Count I1I) (id. 1161-63). The FDAfiled a motion to dismiss, or in

the alternative, motion for summary judgment, on August 9, 2013. Vasdirfiled a

4 According to the complain@tthe time that Dietzel made this statement, “[tjhe FDAsvadvertising
‘many vacancies’ for a G%320-7/9/11 chemist in Bothell, WA and seven vacancies for alG30-
9/11/12 chemist in Jefferson, Arkansas.” (Comp4.5Y)
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crossmotion on September 23, 2013 his Court held a hearing olmoth motions on
February 20, 2014.
. LEGAL FRAMEWORK

A threshold issue in this case is which rule of procedtfederalRule of Civil
Procedurel2(b)(6) or 56—appliesto the instant motionsThe FDAhastitled itsfiling
a‘“motion to dismiss, or in the alternative, motion for summary judgimgrdnd the
agencycites toRule 12(b)(6), suggesting thete “failure to state a claim” standaisl
the basis fothe motion. (SeeDef.’s Mot. at 1 Def.’s Mem.at 8 (explaining the
standard on Rule 12(b)(6) motion$)However, asvon Drasekpoints out,“nowhere in
the bodyof its brief[doesthe FDA] argue that the Complaint failed to state a claim for
relief.” (Pl.’s Mem. at2 (emphasis supplied) Furthermorein opposingthe FDA’s
motion, Von Drasek reliesn materialsthat arenot referenced imercomplaint. (See,
e.g, Pl’s Mem. at 6-17 (citing Von Drasek Aff.;Pl.’s Ex. 15 FDA Reasonable
Accommodation PolicyECFNo. 1017).) Accordingly,the Court willgrantthe FDA'’s
“alternative’request that its motion be treated as one for summary judguneler Rule
56. SeeCox v. Graphic Commc’ns Conference of Int'l Bhd. of Teams&08 F. Supp.
2d 23, 24 (D.D.C. 2009)construing a motion to dismiss, or in the alternative, for
summary judgment as a motion for summary judgment wheretiibparties have
attached to their filings various declarations and exhibits outsidecthpesf the

Complaint and have submitted statements of material fact pursuant to LivdaR@e

7(h)(1)).
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A. Summary Judgment StandardUnder Rule 56

Federal Rule of Civil Procedure 56 makes clear that summary judgment is
appropriate only if there is “no genuine dispute as to any material facth@movant
is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The’'Gaofée in
deciding a summary judgment motion is not to “determine the truth of the mhatier
instead[to] decide only whether there is a genuine issue [of matea] for trial.”
Barnett v. PA Consulting Grp., Inc715 F.3d 354, 358 (D.C. Cir. 2013) (citation
omitted). “A fact is material if itmight affect the outcome of the suit under the
governing law, and a dispute about a material fact is genuifithe evidence is such
that a reasonable jury could return a verdict for the-mmving party.” Steele v.
Schafer 535 F.3d 689, 692 (D.C. Cir. 2008) (quotiAgderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986)).

In determining whetheor notthere is a gnuine dispute about material facts, the
court must view the evidence in the light most favorable to themowing party and
mustdraw all reasonable inferences in that pasthavor. See, e.g.Grosdidier v.
Broad. Bd. Of Governors, Chairmaid09 F.3d 19, 23 (D.C. Cir. 2018uotation marks
and citation omitted).The moving party may successfully support its motion by
identifying those portions of the record that it believes demonstrate tle@@bsf a
genuine dispute of material fact. Fed. R. G#v.56(c)(1)(A). And in oppositionhe
non-moving party must showhat there is a genuine dispute of fact basednone than
“[tlhe mere existence of a scintilla of evideficendeed the evidence must be such that
“the jury could reasonably find fothe non-moving party. Anderson477 U.S. at 252.

Moreover, the nonmoving party “may not rest updnhe] mere allegations or denials of

13



his pleading but must present affirmative evidence showing a genuune figistrial.”
Laningham v. U.S. Nayy13 F.2d 1236, 1241 (D.C. Cir. 1987) (internal quotation
marks and citation omitted)

Importantly,in determining whether there are genuine issues of material fact for
trial in a case that involves allegations of employment discriminatioe Courtmust
proceed with caution, and must ap@slightly “heightened standard” that reflectssth
hesitation SeeWalker v. England590 F. Supp. 2d 113, 1323 (D.D.C. 2008)
(explaining thathe prospect of grantingummary judgmentmust be approached with
specific caution in discrimination casgssee also McCoy v. WGN Cont’l Broado.,
957 F.2d 368, 37971 (7th Cir.1992) (oting that thé'general standard [for summary
judgment] is applied with added rigor in employment discrimination ¢asdaut the
plaintiff in such casesis not[thereby] relieved of his oblighon to support his
allegationsby . . .competent evidence showittlgat there isa genuine issue for tridl.
Walker, 590 F. Supp. 2d at 13internal quotatwn marks and citation omitted3ee also
Marshall v. James276 F. Supp. 2d 41, 47 (D.D.C. 2003) (noting thathmary
judgment is stillgrantedin discrimination caseglespite the courts’ cautious approach
(abrogated on other grounds by NBR.R. Passenger Corp. v. Morgabs36 U.S. 101
114 (2002).

Finally, it is important to noté[t]he rule governing crossotions for summary
judgment[,] whichis that“neither party waives the right to a full trial on the merits by
filing its own motion; each side concedes that no material facts are at islyu®othe
purposes of its own motion.Sherwood v. Wash. Pos871 F.2d 1144, 47 n.4 (D.C.

Cir. 1989) (ntemal quotation marks ancitation omitted). Furthermore “[i] n assessing
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each partys motion,‘[a]ll underlying facts and inferences are analyzed in the light
most favorable to the nemoving party.” Vaughan v. Amtrak892 F. Supp. 2d 84, 91
92 (D.D.C. D12) (alteration in originalYquotingN.S. ex rel. Stein v. District of
Columbia 709 F. Supp. 2d 57, 65 (D.D.C. 2010)).

B. The Rehabilitation Act

The Rehabilitation Act of 1973 provides in relevant part that “[n]o otherwise
gualified individual with adisability” may “be subjected to discrimination” by any
federal agency “solely by reason of her or his disaljility29 U.S.C. § 794(a).The
Rehabilitation Act applies tbederalexecutive agencies, and any other program that
receivesfederalfunding—by contraststate and local government programs, including
those that do not receive federal funding, are governethdymericans with
Disabilities Act (“ADA”). Compare29 U.S.C. 8§ 794(a)with 42 U.S.C. § 12112.
Consequentlybecause Von Drasek ifallenging the actions of theDA—a federal
agencyin the Executive Branch-she has filed this action unddre Rehabilitation Act
and not the ADA.Notably, howeverthe Rehabilitation Act and the ADAre similar in
nature angdhare acommonpurpose: “to prevent oldfashioned and unfounded
prejudices against disabled persons from interfering with those individughds to
enjoy the same privileges and duties afforded to all United States atiz&alloway
v. Supr. Ct. of DC., 816 F. Supp. 12, 20 (D.D.C. 1993).

Althoughthe Rehabilitation Act does napecificallydelineate the particular
types of discriminatiorthat the statute prohibitst does state thatvherg as herean
employment discrimination lawsuis filed under Section 794 of thRehabilitation Act,

the applicable legal standartishall be the standards applied undéré analogous
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discriminationprovisions of the ADA.See29 U.S.C.8 794(d) see also Schmidt v.
Solis 891 F. Supp. 2d 72, 887 (D.D.C. 2012) (noting that, unddre Rehabilitation
Act, “substantive rights are defined by reference to the ADA, as welleafEBOC’s]
regulations and enforcement guidance that implement the ADAE&cordingly,in
order to claim protection undéne Rehabilitation Actor the ADA), a plaintiff must be
a “qualified individual with a disability]” 29 U.S.C. §794(a); see also42 U.S.C.
§12112(a) This means that the person mhavea “disability”—i.e., “a physical or
mental impairment that substantially limits one or more major life activities of such
individual’ 42 U.S.C.§ 121041)(A)—andmust also be a persdnvho, with or without
reasonable accommodation, can perform the essential functions of pheyement
position that such individual holds or desiredd. § 12111(8). Furthemore the
Rehabilitation Act(like the ADA) bars severaldifferenttypes of discrimination failure
to accommodatesee, e.g.Aka v. Wash. Hosp. C{r156 F.3d 1284, 1288 (D.C. Cir.
1998) (enbanc); intentional discrimination, also known as “disparate treatment”
discrimination,see, e.g.Doak v. Johnsonl9 F. Supp. 3d 259, 271 (D.D.C. 2014)
retaliation,see, e.g.Smith v. District of Columbia430 F.3d 450, 455 (D.C. Cir. 2005);
disparatampact discriminationsee, e.g.Raytheon Co. v. Hernandez40 U.S. 44, 53
(2003); and the creation of a hostile work environmeeg e.g, Floyd v. Lee 968 F.
Supp. 2d 308, 3289 (D.D.C. 2013)

Significantly for present purposesespite the similaritiebetween the
Rehabilitation Act and the ADA, there &1 establishedxception to the application of
the ADA’s legalstandardgo a claim brought under the Rehabilitation Adhe plain

language of the Rehabilitation Act imposes a stricausation andard than the ADA.
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SeeAlston v.District of Columbia 770 F. Supp. 2d 289, 29®.D.C. 2Ql1). That is,
while the ADA prohibits discrimination against an employee “on the bdsis o
disability[,]” 42 U.S.C.A. 812112, he Rehabilitation Act prohibitdiscrimination
against an employeesblely by reason of her or his disabiljity 29 U.S.C. 8§794(a)
(emphasis added)Thus,a discrimination or retaliation claifmroughtunder the ADA
canrest ona “motivating factor’causatioranalysis—meaning thatheclaim can be
sustained if discriminatory animus is merely one of several factotptkaipitatedthe
adverse employment actipsee Alston 770 F. Supp. 2dt 297, see alsd?inkerton v.
Spellings 529 F.3d 513, 519 (b Cir. 2008) (“The proper causation standard under the
ADA is a‘motivating factor test”); Head v. Glacier N.W. Inc413 F.3d 1053, 1065
(9th Cir. 2005)(“[T]he ADA plaintiff need not show more than thmpermissible
motives were arhotivating factor in any adversaction’)—but courts have come to a
different conclusion with respect to the Rehabilitation . AEbr Rehabilitation Act
claims, courts have fountthat thepresence of the word “solelyheans thathe
causation element oftentional discrimination and retaliation claimasought under
that Act cannot be satisfied by a motivating factor test; rather, the applicablgsanes
thetraditional “butfor” causatiorstandard.SeeGard v. U.S. Deft of Educ, 752 F.
Supp. 2d 3035-36 (D.D.C. 2010)(applying butfor causation to &ehabilitation Act
retaliation claim)aff'd, No. 125020, 2011 WL 2148585 (D.C. Cir. May 25, 2014¢ge
also McNely v. Ocala StaBanner Corp, 99 F.3d 1068, 107F4 (11th Cir. 1996)
(rejecting butfor causation under ADA because, unlike the Rehabilitation Act, it lacked

the word “solely”).
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Notably, under the “butfor” causation standardy claim cannot succeed unless
the protected trai-here, disability—"was the ‘reason’ that the employer decided to
act” Gross v. FBL FinServs., Ing 557 U.S. 167, 176 (2009) (explaining Hot
causationn the context of the Age Discrimination in Employment Act of 196iTing
Hazen Paper Co. v. Biggin807 U.S. 604, 6101993); see alsd?almquist v. Shinseki
689 F.3d 66, 72 (1st Cir. 2012)olding thatbut-for causatiomrevents é&Rehabilitation
Act claim whereanemployer“provdgs] that it would have made the same employment
decision in the absence of the forbidden fagtoGard, 752 F. Supp. 2dt 36 (noting
that,to survive motion for summary judgment on Rehabilitation Act retaliation claim,
plaintiff “must present facts from which a reasonable jury could concludekth@ator
his [prior protected activity] Defendants would not have made it mordidiflt to

obtain a reasonable accommodatian

1. ANALYSIS

As explainedon Drasekmakes three claims in this actiofirst, that the FDA
is liable for failing to accommodate her disabil{see Compl. 1 5357); secondthat
the FDAIntentionallydiscriminated against her becausehef disability when it
terminated her employmenitd( 1158-60); and third,thatthe FDAterminated her
employment in retaliation for her request for a reasonable accomroadati 11 61—
63). In response tohe failure-to-accommodateclaim, the FDA argueboth thatVon
Draseks request for a reasonable accommodation was untimely and that, esgaste
has not established a prima facie casetli@ragency’s unlawfufailure to accommodate
her. (Def.’s Mem.at 1417.) With respect theéntentioral discrimination and retaliation

claims, the FDA argues th#te agency has unrefuted, legitimaten-discriminatory
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and nonretaliatoryreasondor Von Drasek’s termination (Id. at 17-18.) Moreover,
both parties aradamant that they are entitled to judgment as a matter of law on the
facts presented; consequenttypssmotions for summary judgmere pending with
respect teeach ofVon Drasek’sclaims.

For the reasons explained below, tRisurt concludeshat althoughVon
Drasek’s equest fomccommodatiors was timely,neither party is entitled to summary
judgmenton her failureto-accommodatelaim because a genuimkspute offact exiss
regardingthe material issue afhether Von Drasek couldaveperformed adeqiately if
she had been reassigned to a chemist position in a different working grouy® as s
requested.This Court further concludes thdte Defendanis entitled to summary
judgment on Von Drasek’s intentional discrimination and retaliation cldietauseon
the record presented herg reasonable jury could find th&bn Drasek’s termination
was solelydue toanimus toward Von Drasek’s disabiljtgr solelyin retaliation forher
request foraccommodatios, as the Rehabilitation Act requires.

A. There Are Genuine Issues Of Material Fact With Respect T&on
Drasek’s Failure-to-Accommodate Claim

To recap what was explained aboviee Rehabilitation Actprotectsdisabled
employeesvho can perform the essential functionstlodir jobs with “reasonable
accommodation.” 42 U.S.C. § 12112{@&). The failure of an employeto provide a
reasonableaccommodabn for an employeks disabilityis, essentially a strict liability
violation, becauseefusal toprovideareasonable accommodatiarhen one is
requestedsiolates the Rehabilitation Aatgardless owhetherthe employeharbors
animus or otherwisetendsto discriminateagainst the employeeSeeSchmidf 891 F.

Supp. 2d at 87 (f]t is notappropriate taequire proof of intent when the claim is that
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the employer failed to provide a reasonable accommodat{emphasis added)
(internal quotation marks araitation omitted)). Thus, b establisha failureto-
accommodatelisability discriminationclaim, a paintiff must showonly:

(1) that[s]he was an individual with a disability within the

meaning of the statute; (2) that the employer had notice of

[her] disability; (3) that with reasonable accommodatisjne

could perform the essential functions of the position; and (4)

that the employer refesl to make such accommodations.
Pantazes v. JackspB866 F. Supp. 2d 57, 66 (D.D.C. 2005) (internal quotation marks
citation omitted. The plaintiff bears the burden of proving each element by a
preponderance of the evidensee Flemmings v. Howard Univ198 F.3d 857, 861
(D.C. Cir. 1999) however,if the employer invokes the affirmative defense of undue
hardship, the burden shifts to the employer to prove thaafimnative defense applies
Id.; see alsdBarth v. Gelh 2 F.3d1180,1187(D.C. Cir.1993)

In the instant case, Von Drasek requested accommodatioxctober 5, 2016
literally on the eve of heproposeddismissal—and he FDASs first line of attack is that
Von Drasek’s request was untimelyhich,in the FDA’s view, measithatthe agency
had no obligation taccommodate her(SeeDef.’s Mem. at 14.) This line of argument
requiresthis Courtto considerwhether Von Draséls requestor accommodatioswas
properly madeas a threshold issue, prior tloe Court’sanalysis of the merits of the
parties’ contention that there is no genuine issue of material fact wipeceso the

failure-to-accommodate claim(Def.’'s Mem. at 1416.) As explained below,his Court

disagrees witlthe FDA’stimelinessargument
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1. Albeit Late In Coming, Von Drasek’Accommodation
RequestWas TimelyAnd The FDA Had A Duty To Consider
It

It is the law of this circuit that eequestfor accommodatiomf a disabilityis
timely if theinstitutionis “in a position to resporidto the request.Singh v. George
Wash. Univ. Sch. of Med& Health Scis, 508 F.3d 1097, 1105 (D.C. Cir. 2008ge
also Steere v. George Wash. Unid68 F. Supp. 2d 52, 56 (D.D.C. 2005)he D.C.
Circuit directy held as muchn Singh a case that involved @aintiff medical student
who hadreceived failing or unsatisfactory grades in several clasSe€508 F.3dat
1099. As a result othe student’pooracademic performan¢ca committeeof faculty
membergecommendedhatthe studat be dismissedfrom the programand $ortly
thereafteran independenpsychologist diagnosed the plaintiff with learning disabilities
and recommended several accommodatidids. The plaintiff promptlydisclosed the
diagnosisto the facultyand soughtaccommodatiosfor it, butinstead ocommencing
the accommodation process, the universiigmissed the plaintiff fronthe program
arguingthe requeswas untimelybecause itameafter the studenhad already been
tapped foremoval Id. at 1105. The D.C. Circuit rejected tk university’sargument,
explainingthatthe accommodation request was not too late becausalibeemmade
before the plaintiff was actually expellednd the plaintifs lawsuitsought only to
challeng the university’s‘actionsafter she informedif] of her diagnosis and
requested modifications, when thenjversity] was in a position to respond.ld. at
1105;see also Steer8868 F. Supp. 2dt 56 (rejecting the defenddsttimeliness
argumentbecause the finalismissadecision took placafter the decisioiomakerhad

been informed abouhe plaintiff’s condition andcaccommodation requéest
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So it is here’ Von Drasek did not disclose her disability or request
accommodationsor it until monthsafter Dietzelhad warnecherabout her poor job
performance and the consequences of a failure to impeonwkindeed, Von Drasek
even waited until she had bespecifically informedhatshe had not improved anbat
removal was being proposedNevertheless, it is undisputed thé&in Drasekrevealed
the bipolar diagnosis and sought various woekated accommodationsforeshe was
removed from her positionAnd thatcircumstance pgther inpreciselythe same
position temporally as the plaintiff iBingh whose requédswas found to be timely even
though it was madafter aproposedemoval See Singh508 F.3d at 1105 (finding
timely anaccommodatiomequest made aftehefaculty committeehadrecommended
dismissaj but prior to plaintiff'sdismissal, “when the University was still in apposition
to respond][,]” and declining to “address the case of the plaintiff who, once ousted on
terms applicable to a nedisabled person, knocks on the door aneweteks
reinstatement under the ADA

Noneof thesourceghatthe FDAcitesto supportits contrary argument
establishes otherwiseFor starters, thenly federal case that the FDA cites for this
proposition is inapposite because tlaintiff employeeneverproperlyrequested

accommodation, diter before or after her terminatiofiSeeDef.’s Opp’nto Pl.’s Cross

5 It is of no moment thaSinch and its progeny involve a different provision of the Aa#nd thus the
Rehabilitation Act) than is at issue with respect tonMarasek’sfailure-to-accommodatelaim. The
plaintiff in Singhwas a student whose claim arose under Title Il of the ADA, which appb places
of public accommodationSee42 U.S.C. § 12182(a)By contrast, the instant case involves a claim
under the Rehabilitation Adhatincorporates standards found in Title Il of the ADg%ee29 U.S.C.

§ 794(d), which applies to employers, 42 U.S.C. § 12112gverthelessneitherTitle Il nor Title Il
of the ADA contains any unique timing requirements that would serve to digitsh these statutory
sections andthe trend among the circuits is to “read . . . equivalent requirenjéife these different
provisions. Singh 508 F.3d at 1106 (citinylershon v. St. Louis Uniyv442 F.3d 1069, 1076 (8th Cir.
2006) & Bercovitch v. Baldwin Sch., Incl133 F.3d 141, 1455 (1st Cir. 1998)).
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Mot. and Reply in Supp. of Def.’s Mot. (“Def.’s Opp’'n&t 5(relying onHill v. Kansas
City Area Transprtation Authority, 181 F.3d 891 (8th Cir. 1999or the proposition
that “theemployer has no duty to accommodate” if the “employer has alreadytedtia
[removal] action based on poor performahfewhen the Eighth Circuitltimately held
that “Hill did not request a disability accommodation, she asked for a secamte&ho
bette control her treatable medical condition. . . . [which] is not a cause of actiar und
the ADA” (Hill, 181 F.3d at 899) see alsdSingh 508 F.3d at 1105 (distinguishirgjll
on the basis that plaintiff therdn&d failed to request any real accommoddtiorNor
do the administrativeguidance documents aecisionsthatthe FDA points tchelp to
advance itgimelinessargument. To be sur&EOC guidancexplainsthat reasonable
accommodation is “prospective,” so employare “not required to excuse past
misconduct even if it is the result of the individwgatisability.” EEOC, Enforcement
Guidance: Reasonable Accommodat&rndue Hardship Under the ADAEEOC
Accommodation Guidance”), Question 36 (Oct. 17, 201 But the guidancelso notes
that theemployer‘must makereasonable accommodation” to enable the employee to
succeed going forwardd., and m the specific issue of timelingsthe guidance
emphasizes that there is no deadline by which an employee must request an
accommodationid. at Questiom.

Moreover,under regulations promulgated by tBéfice of Personnel
Management5 C.F.R. § 432.10&t seq.(2014) an employee for whom removal has
been proposed has the right to provide a written response, and as part eSpusse,

the employeanayprovide medical records, which the employer must consider before

6 Available at http://www.eeoc.gov/policy/docs/accommodation.h{ialst visited Aug. 14, 2015)

23


http://www.eeoc.gov/policy/docs/accommodation.html

issuing a final decision on the proposed employment actiee5 C.F.R.
8432.105(a)(4)(iv).Indeed,an OPM regulationspecificallyinstructsthat “[t|he agency
shall allow an employee who wishes to raise a medical condition which may have
contributed to his or her unacceptable performance to furnish medical
documentation[,] id. (emphasis addedand dthough the regulation expresses a
preference that employees submuichmedical documentatiobeforea proposed
removal,OPM makes clear that the agency mastl consider the documentation if it is
not submitted until afterards, andit alsostresseshat the agency “shall be awdref
thereasonable accommodatidaty if “the employee offers [medical] documentation
after the agency has proposed a reduction in grade or refrjévdl; see also
Reduction in Grade & Removal Based on Unacceptable Performance, 54 Ked. Re
26,172, 26,178 (June 21, 198@ame).

It is also cleathat the EEOC administrative decisions that the FDA cites are
distinguishable from the instant case on their facts. Generally speakisg, dpaions
involve probationary employegmt permanent employsdike Von Drasek or
employees who had already recaafinal notice of remov&] or employees who are
unable to demonstrate that the disability was actually the cause of the poo

performance Thus, these decisions simply do not stand for the proposition that a

7 See, e.g.Diaz v. ShinsekiEEOC Appeal No. 0120093341, 2011 WL 29568863 (July 14, 2011);
Ruiz v. Archivist of the U.S. N&tArchives & Record AdminEEOC Appeal No. 01A55070, 2006 WL
266491 at *1 (Jan. 24, 2006);Hernandez v. D€ of the Navy EEOC Appeal No. 01A41072004 WL
764343, at *1(Mar. 30, 2004)

8 See, e.g.Hailey v. DonahogEEOC Appeal No. 0120110260, 2011 WL 2956814, at *2 (July 12,
2011) Bell, v. Dept of Homeland SecNo. 01200716552009 EL 1586276, at2(May 28, 2009)
Smith v. Deft of Labor, EEOC Appeal No. 0180480,2006 WL 615735, at *5 (Feb. 28, 2006)

9 See, e.g.Traylor v. Horinkg EEOC Appeal No. 01A14117, 2003 WL 22763229, at7*6Nov. 6,
2003)
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request for accommodatiermade by a permanent employee before a final notice of
removal has issueid untimely.

In sum the relevant administrativguidance is in harmony with the.O.
Circuit’s mandate thatf an emdoyer is still in a position to respond to a request for
accommodatios (because the requester is still employsdgh requesis timely and the
employer must consider itSee Singh508 F.3d at 1099Here,Von Drasek requested
accommodatiosprior to being removed, and as it turned dbe FDA’shuman
resourcespecialistalso specificallynotedthat the agency did, in fact, have a duty to
attempt to honor thisardyrequest (Pl.’s Ex. 11, ECF No. :Q3, at 1.) This Court
finds that the specialist was righ”on Drasek’srequest was timelyand thusthe
FDA'’s contention that it had no obligation to consider Von Drasek’s redaest
accommodatiosunder the circumstances presented hereavailing

2. Neither Paty Is Entitled To Summary Judgme®n The
Failureto-Accommodate Claim

The parties cross motions assert that therens genuine issue of material fact
regardingwhether or novVon Drasekis entitled to reliefon her failureto-accommodate
claims The FDA maintairs thatthe uncontroverted factfil to establish all of the
elements of a prima facie case, and thus Defendants are entitled to jucagreematter
of law (Def.’s Mem. at 1617), while Von Drasek asserts Defendant’s improper refusal
to accommodate her is equally plain on the record facts, and thus sumrdgnygaot
should be awarded to PlaintifPl.’s Mem. at 1621). Notably,three of the four
elements of a failurto-accommodate claim are indisputably establishece Von
Drasek is an indidual with a disability within the meaning of the ADA, given her

bipolar diagnosisseeDef.’sMem. at 6 n.1; Pls Mem. at 2)the FDAwas aware of
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Von Draseks disability prior to its decision teerminate her employmerisee Removal
Decision at 43)and the FDA denied Von Draseki®quested accommodatiorast (east
with respect to her request for reassignment to a different pokxitteas. Acc. Req.
Denialat 2)

Consequently, whether or not summary judgment is appropratel for
whom—turns onwhether thee us any genuine dispute regarding Von Drasakiity
to performthe essential functions of the positiamith the requestedccommodatios.
(See, e.g Def.’s Opp’n at 1-2 (“Plaintiff does not state a prima facie case of disability
discrimination because her requested accommodation would not have helped her
perform the essential functions of her job as a chemj$I”’s Replyto Def.’s Opp’'n to
Pl.’s CrossMot. for Summ.J. at 5 (“Defendant denied Plaintiff’'s request for reasonable
accommodation because Plaintiff was not qualified to perfloenjob[; n]Jo
determination was made regarding Plaintiff’'s ability to perform any aothemist
position.” (internal citations omitth).) This Court concludes, for the following
reasonsthatwhether or not Von Drasek coulthveperformedadequately if she had
been accommodated as requegteglsents a genuine disputed issddactthat is
material to Von Drasek’s failuro-accommodate clai, andas a resultsummary
judgment for either party is precluded

As explainedpreviously “[t] o prevail on a claim of disability discrimination
under the Rehabilitation Act, plaintiffs must show that they could performdbendial
functions of their jobs either with or without reasonable accommodatiSoelomon v.

Vilsack 628 F.3d 555, 557 (D.C. Cir. 201(0hternal quotatiommarks and citation
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omitted);see als®2 U.S.C. §12111(8)° There is no question th&teassignment to a
vacant positioh can be a reasonable accondation,42 U.S.C.8§12111(9),and when
suchreassignment is requested, courts have clarifiedttteatocus is not on whether
the employee can perform the essential functionisestturrentjob, but rather whether
the employee “can perform the essential functions of the employmerntgrosd which
she seeks reassigemt,]” Aka, 156 F.3d at 1301Von Drasekrequested to be
reassigned to another chemist position within the FBffer written instructions and
additional timefor assignmentsvere insufficient tdouoy hersaggingperformance asm
FDA chemist. (SeeDefs.” Mem. at 1617.) Thus,the FDA contend that Von Drasek’s
inability to perform as a chemigt anydivision was selfevident. (Id.) But, the record
alsoshows thatvvon Drasekhadsuccessfullyperformedthe essential functions @h
agencychemistpreviously,at the USDA, where sheadworkedfor seven years antlad
allegedlyperformedthe requiredanalyses in a “fully successfu{and in some cases,
“exceptional’) manner despite her bipolar disorder diagnos{§eePl.’s Reply to Prop.
to Removeat 6, 13.) In addition, according t&¥on Drasek’s physician, hefailure to
performat the FDAwas duen large partto theparticular work environmentn which
she had been placeean environment thgturportedlywas “causingher an
extraordinary amount of anxiety.”SgéeDef.’s Ex. 4, ECF No. 71, at 3Q Pl.’s Reply to
Prop. to Removat 2 3-4 (insisting thatVon Drasek’spoor performance&vas

attributableto her coworkers hostile behavio+i.e., yelling, cursing, sarcasnand

10 Notably, “[w]lhether an individual is ‘qualified’ for a job may times present a pure question of law
to beresolved by the court, but it may also.be a question of fact that must be resolved by afact
finder at trial.” Swanks 179 F.3d at 934.
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constant criticism—and that she would have performed adequaheky she been placed
in a different worlkng group.)

The instant record thus compels the concluglat a genuine dispute of fact
existsregarding vinetherVon Draseks job performance was irredeemably poon the
one handor the product of a specific work environment, on the other. And dispute
is plainly material to thequestionof whetherthe requested reassignment would have
been a reasonable accommodationthe purpose of the Rehabilitation AcAccordingly,
summary judgmentor either party on the failuréo-accommodate claim would be
inappropriate, and both partiesrossmotions for summary judgment must be denied
SeeAlstonv. Wash. Metro. Transit Auth571 F. Supp. 2d 7B85-86 (D.D.C. 2008)
(denying moton for summary judgmendn failureto-accommodate claimvhere thee
was“a material factual dispute as to whether plaintiff was qualiffed the
reassignmenpositions she iderfied); Hines v. Chrysler Corp 231 F. Supp. 2d 1027
1052(D. Colo. 2002) (same)’Amato v. Long Island R.R. C®9cv17972001 WL
563569 at *6 & n.7 (S.D.N.Y. 2001)(same)

B. The FDA Is Entitled To Summary Judgment On Von Draseks
Intentional Discrimination and Retaliation Claims

With respect tovon Drasek’s intentional disarination and retaliation claims,
this Court has no trouble concluding thet genuine disputef material factexists
becausgeon the instant recoraho reasonable jury could find thaktiscriminatory animus
againstvVon Drasek’sdisability was the bufor cause of her termination, or that the
FDA terminated her solely because she requested a reasonable accommodation
Instead,the record evidence clearly ebtshesthat Von Drasek’s supervisdévad

formedadeeplyheld conviction about Von Drasek’s inability to do her4eédndhad
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made plans to terminate ketong before Von Drasek revealed her disabilitythe
agencyor requestedccommodatios

1. Discriminatory AnimusBased OrDisability Was Not The Sole
Reason For Von Drasek’s Termination

The prima facie elements of an intemtal discrimination clainbrought under
the Rehabilitation Acare (1) that the employee had a disability within the meaning of
the Act (2) thatthe employeavas “otherwise qualified” for the position with or
without reasonable accommodation, and (3tthe employeesuffered an adverse
employment actiorsolelybecause of her disabilitySeeDorchy v. Wash. Metro.

Transit Auth, 45 F. Supp. 2d 5, 10 (D.D.C 1999). When advancing an intentional
discrimination claim, a plaintiff may either present direct evidence of discaition

based orherdisability, or she may provide indireetor circumstantl—evidence of
discrimination. Pantazes366 F. Supp. 2d at 66ee aso Trans World Airlines v.
Thurston 469 U.S. 111, 121 (1985) (explaining that the shifting burdens of production
establishedn McDonneltDouglas Corp. v. Greem11 U.S. 792, 802 (1973\ere
intended to assist a plaintiff who has only circumstantiatience of bias).

Von Drasek alleges that heemovalfrom the FDA chemist positiorconstituted
intentional discriminatioron the basis ofier disability (seeCompl. 1158-60), and she
argues that she has direct evidence of intentional discrimination in timedfoemails
between various HHS employeégePl.’s Mem. at 3639)—in particular,vVon Drasek
points tothe exchange betweddietzeland another employea which the employee
expressesloubt that “the Agency will be able to accommodate” Von Drasek because
“[e]lven if given more time to complete assignmernftén Drasek]still needs to be able

to thinK,]” and Dietzelrespondghat thinking is “the area in which [Von Drasek] is
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truly lacking[.]” (Pl.’s Ex. 19, ECF No. 221, at 1 (emphasis added).) As Von Drasek
sees itwhether she has tHability to think” is inherently tied to her bipolar disorder
and therefore this conmentpertairs to her disability Cf. Armstrong v. Jacksqrv730
F. Supp. 2d 118, 124 (D.D.C. July 17, 200@his Court disagrees with Von Drasek’s
characterizatiomf thisrecordevidence and for the reasons explained below, it
concludes that no reasonable jury could find that the queaerks constitute direct
evidence of discrimination for the purposetbé causation element ®on Drasek’s
intentional discrimination claim

“Direct evidence of discrimination is evidence that, if believed by the fact
finder, proves the particular fact in questiwithout any need for inferengg’”
including “* any statement or written document showing a discriminatory matives
face’” Bowden v. Clough658 F. Supp. 2d 61, 87 n.19 (D.D.C. 2009) (quoting
Lemmons v. Georgetown Univ. Hosp31 F. Supp. 2d 76, 86 (D.D.C. 2006))he
email statement quoted above is fatially discriminatory—at most, it indicates the
speakerspersonal animosity for Von Drasek in light loér prior poor performanee
and absent anyeference to Von Drasek@isability or any suggestion that the speakers
werediscussing Von Drasek’s capabilities as a disabled person, the statéoesnhot
suffice todemonstratehat Von Drasek was removed from her positisolely by
reasonof” her bipolar disordewithin the meaning othe RehaHitation Act. See Rand
v. Geithner 730 F. Supp. 2d 118, 124 (D.D.C. 2010) (noting that the supervisor’s e
mail expressing enthusiasm about the plaintiff’'s removal at most “show§thiea
supervisor] had a personal dislike for [thlaintiff]; it does not show ... animu$

(citation omitted));see alscArmstrong 730 F. Supp. 2dt 124 (noting that negative
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comments about the plaintiff’'s attitude in general were unrelated toisa&lpitity and
therefore only reflected dislike rather than discriminatory anim&atements made in
otheremailsin which FDA employees discuss Von Drass fatelikewiselack the
necessaryliscriminatoryanimus?!

Moreover, althouglthe record clearly establishes thzietzel personallydisliked
Von Drasek andvanted to have her removed, it also confirms that Didtael
resolutelyset out on the path towasgcuringvVon Drasek’sterminationlong before
Von Drasekhadrevealed her disabilityo the FDA To recap,Dietzelfirst putVon
Drasekon notice that her performance was lackaighe time thaDietzel placed Von
Drasek on the Plih April of 2010—beforeanyone at the FDA was aware \ébn
Drasek’sdisability. (Def.’s Ex. 1 at 2.) Six months latawhenVon Draseks
performancestill had not improvedDietzel gave hean official notice ofproposed
removal(again,beforeDietzel was even aware that Von Dradedd bipolar disordgr
(Prop.to Remove.) And in the endthe reasonshatthe FDAultimately providedfor
terminating Von Drasekvere exacly the same reasonthat the agencgavewhenit
placedVon Drasekon the PIP and wheit issuedthe notice of proposed removal.

(CompareRemoval Decision at 43yith PIP at 24, and Prop. to Remove at-81.)

1 For example, Ann AdamfDietzel's supervisgrwrote to Dietzel that the FDA was “in a catch 22"
because “if we proceed with the removal, [Von Drasek] will take it ®PB, based on inadequate
training and hostile work environment[,]” but “if we did take herck and assign her to a different
supervisory group, we would once again be putting her on a PIP in thengogmars (and then we’ll get
hit with retaliation).” (Pl.’s Ex. 18, ECF No. 120, at 1.) When this was brought to her attentiame
human resources officeemindedthe decisionmakersto consider the possibility of reassignment, and
noted thatjf removalwas the chosen coursthey needed to articulatgob related nordiscriminatory
answers . . . that do not appear to be a pretexd?) (These references to “discrimination” and
“pretext” establish only that, at this point in time, the FDA wasewf Von Drasek’s disability, and
thatthe human resources officer wastfdully performing her duties
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Thus, it is indisputable thahe agencywas alreadyell underway with the
termination process beforewas made aware of Von Drassldisability, and there is
no direct (or even circumstantial) evidence that for discriminatory animud/on
Drasek would not have been removertherefore in this Court’s viewno reasonable
jury could findfor the Plaintiff on the claim of intentionalisability discriminationn
violation of the Rehabilitation Act

2. There Is No Evidenc&hat Von DrasekVas Removedolelyln
RetaliationFor Her AccommodationrRequest

The Court reaches the same conclusion with respect to Von Drasetdliation
claim. (SeeCompl. 1161-63 (allegng that the FDAfired her in retaliation for her
request for reasonable accommodalipriro establish a prima facie case of retaliation,
a plaintiff must show: “(1) that [s]he engaged in protected activity; (2) that [sHe w
subjected to adverse action by [her] employer; and (3) that there wasa tak
between the adverse action and the protected actividyekander v. Tomlinsqrb07 F.
Supp. 2d 2, 17 (D.D.C. 2007) (citirgmith 430 F.3dat455). Retaliation claims
broughtunder theRehabilitationAct are subject tathe samestandardesRehabilitation
Act discrimination claims-i.e., to provethe “causalconnectiori in a retaliation case
brought under the Rehabilitation Atte plaintiff must show “that the adverse action
would not have occurred but for the protected activitMarshall, 634 F. Supp. 2d at
73.

Here,in response to Von Drasek’s contention that she was terminated in
retaliation for seeking a reasonable accommodatio® FDAreiterates thatvon Drasek
was removedecauseshe wadunable to perform the essential duties of her, plen

with extra time and written instructionsAnd given the undisputed facts regarding the
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circumstances leading up to Von Drasek’s removal, it is dleatrthere is no evidence
thatVon Drasekwas terminatedbecauseshe requested an accommodation, rather than
as a result of her past job performance and the FDA’s belief that she walulbe rable
to satisfy the job requirements in the futurg@ee, e.g.Lamberson v. Pennsylvania&6l
F. App’x 201, 207(3d Cir. 2014)affirming grant of summary judgment teefendants
onanurse’s Rehabilitation Act claim arising from suspension of her nursiegde
where the allegedly discriminatoppolicy “was not a ‘but for’ factor in the decision to
suspend [plaintiff’'s] licenserowhy it was not reinstatedl’ Gard, 752 F. Supp. 2d at 39
(granting defense motion for summary judgment where plaintiff “o&f@yjno specific
facts to support his burden of persuasion that his engagement in protecvey acs
the ‘butfor’ reason thaDefendants refused an official accommodatjonPut another
way, even if the FDA was wrong about Von Drasglkapabilitiesthere is no dispute
that itwasplanning toterminateVon Drasek(and, in fact, her supervistiadalready
initiated the removal procegbeforeVon Drasekrevealed her disabtly or requested
accommodations. Consequentlythis Court concludes thaito reasonable jyrcould

find the necessary causal link betweééon Drasek’s request for accommodatiamd

the adverse employment action at issue here

V. CONCLUSION

Von Drasek certainly waited until the very last moment to reveal her disability
and request accommodations, but her request was timely insofar hadghet yet been
removed wha the request was made, and thilng FDA had a duty to consider it. Be
that as i may, whether or not Von Drasek could perform the essential functions of the
chemist position with the requestadcommodationss a genuine issue of fact that is

material to Von Drasek’s failurto-accommodate claim and thus prevents entry of

33



summary jugmentfor either partyon that claim But, the Court will enter summary
judgment inthe FDAs favor on Von Drasek’sntentional discriminatiorandretaliation
claims becausehe record evidence fails to satigtye Relabilitation Act’s stringent
but-for causatiorrequirement

Accordingly,it is herebyORDERED thatDefendants [7] Motion for Summary
Judgmentis GRANTED IN PART andDENIED IN PART, andPlaintiff's [10] Cross

Motion for SunmaryJudgmentis DENIED.

DATE: August 17, 2015 KeAanjs Brown Packson
s )

KETANJI BROWN JACKSON
United States District Judge
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