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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LARRY E. KLAYMAN, CHARLES
STRANGE, and MARY ANNE STRANGE,
on behalf of themselves and all others
similarly situated,

Plaintiffs,
No. 1:13-cv-00851-RJL
V.

BARACK HUSSEIN OBAMA,

ERIC HIMPTON HOLDER, JR.,
KEITH B. ALEXANDER, LOWELL C.
MCADAM, ROGER VINSON,
VERIZON COMMUNICATIONS,
NATIONAL SECURITY AGENCY, and
U.S. DEPARTMENT OF JUSTICE,

Defendants.

VERIZON COMMUNICATIONS INC.’S OPPOSITION TO PLAINTI FES’
MOTION FOR EXTENSION OF TIME TO CERTIFY CLASS ACTIO N

Defendant Verizon Communications Inc. (“Verizoht@spectfully opposes Plaintiffs’
Motion for Extension of Time To Certify Class AatigDkt. No. 7) to the extent the motion
seeks to extend the deadline to move to certifiassawith respect to the claims against Verizon.
Alternatively, because Plaintiffs’ claims againsrizon are unlikely to survive threshold
motions, Verizon requests that the Court direct Biaintiffs not move for class certification

until after any threshold motions are briefed agsbived.

! There is no personal jurisdiction over Verizon Goamications Inc. in this district.

Verizon therefore reserves the right to challengis@nal jurisdiction in its response to
Plaintiffs’ amended complaint. Verizon does ngtopposing Plaintiffs’ procedural motion,
concede personal jurisdiction.
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BACKGROUND

Plaintiffs filed this action against the Natiorg®curity Agency (“NSA”), the Department
of Justice, President Obama, Attorney General Erigolder, Jr., NSA Director Keith B.
Alexander, Judge Roger Vinson of the Foreign ligetice Surveillance Court (“FISC”), and the
Verizon defendants on June 6, 2013 in the wakeedgreports purporting to describe certain
alleged NSA activities. Plaintiffs filed an ameddmmplaint three days later on June 9, 2011.

Plaintiffs’ amended complaint challenges an allegevernment intelligence program.
See, eg., Am. Compl. T 2. Among other things, the amenclaaplaint alleges that the FISC
issued an order “directing Verizon to turn over,amongoing basis, ... [a]ll call detail records or
telephony metadata created by Verizon for commuioics (i) between the United States and
abroad; or (ii) wholly within the United Statescinding local telephone calls.Id. (internal
guotation marks omitted). Plaintiffs allege viabais of the First, Fourth, and Fifth Amendments
to the U.S. Constitution against the individual gmument defendants; state-law claims for
intentional infliction of emotional distress and ffijntrusion [u]pon [s]eclusion” against all
defendants; and claims under the Electronic Comeatioins Privacy Act against Verizon.

For almost four months, Plaintiffs made no attetopgerve Verizon. It was not until
September 30, 2013 that Verizon received a coplyeoamended complaint by certified nfail.
That same day, Plaintiffs filed the instant motionan extension of time to file a motion for
class certification under Local Rule 23.1(b). slhot clear that Plaintiffs intend to seek an
extension of time to move for class certificatiantbeir claims against Verizon, as opposed to
just their claims against the federal governmeferm#gants. Plaintiffs challenge a purported

federal intelligence program and merely contend Weaizon complied with an alleged court

Verizon does not concede that this mailing wafiagent to effect service of process.
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order. Moreover, they did not attempt to serveixtar with their motionsee Dkt. No. 7 at 4
(noting service on counsel for the federal govemmnadefendants), and, as reflected in the
motion, Plaintiffs’ counsel conferred only with thexleral government defendants’ counsel
regarding the motiorseeid. at 1 8 To the extent Plaintiffs do seek to extend tkigie to seek
class certification of their claims against Veriztdmt motion should be denied for the reasons
set forth below.
ARGUMENT
The Court should decline to extend the deadlindfaintiffs to seek class certification of

their claims against Verizon. Local Civil Rule 2() provides that unless the Court grants an
extension, any motion for class certification mstfiled within 90 days of filing the complaint:

Within 90 days after the filing of a complaint ircase sought to be

maintained as a class action, unless the couneiexercise of its

discretion has extended this period, the plaistifill move for a

certification under Rule 23(c)(1), Federal Rule€ofil Procedure,
that the case may be so maintained.

Here, this deadline expired on September 4, 2008la9s after the filing of Plaintiffs’ complaint
on June 6, 2013. But Plaintiffs did not file tinstant motion for an extension of that deadline
until September 30, 2013—over three weeks aftedédaalline had expired. Plaintiffs’ motion
does not acknowledge the expiration of the deadtinseeking class certification, much less
justify their failure to adhere to that deadline.

In conclusory fashion, Plaintiffs assert that tlaeg “still in the process of preparing to

move for class certification” because of allegedcertainty” and “new information that has

3 Compare L.Cv.R. 7(m) (“Before filing any nondispositive mian in a civil action,

counsel shall discuss the anticipated motion withasing counsel, either in person or by
telephone, in a good-faith effort to determine \ileethere is any opposition to the relief sought
and, if there is opposition, to narrow the areagisdgreement. The duty to confer also applies
to non-incarcerated parties appearing pro se. rfy ghall include in its motion a statement that
the required discussion occurred, and a statensetiot\@hether the motion is opposed.”).
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come to light” regarding their claims. Dkt. Noa7{ 4. Plaintiffs also note that Plaintiff
Klayman has been traveling “extensivelyid. § 5. Yet, in the four days between publication of
the June 5, 2013 article irhe Guardian purporting to disclose the alleged FISC orderrRifds
referencesee Am. Compl. 2, and the filing of their amendedngtaint on June 9, 2013,
Plaintiffs drafted a complaint that included 11amaphs of class action allegatioseg id.

19 38-48. Plaintiffs do not explain with any sfiedy why they could not have pursued these
allegations in a timely fashion and met Local Rael(b)’'s 90-day deadline, or at least sought
an extension prior to the deadline. For almost foanths, Plaintiffs took no steps whatsoever
to prosecute their claims. One hundred and tkiatys have now passed since Plaintiffs filed
suit, yet they have failed to comply with Local B@3.1(b). They do not point to any particular
new information that they contend bears on clag#ication that they did not possess before the
September 4, 2013 deadline for seeking class icatidn; they do not contend that Mr.
Klayman'’s travel extended from early June througpt&8mber; and they do not contend that no
other lawyer was available to prepare the motion.

Finally, granting Plaintiffs’ untimely request éxtend the time to seek class certification
would unnecessarily burden Verizon. Plaintiffgliohs against Verizon—for allegedly
complying with a federal court order that purpolyedirect[ed]” the company to take certain
actions, Am. Compl. § 2—are squarely foreclosedthgute and are utterly baseléshere is
no justification for requiring Verizon to endureetexpense of not only seeking dismissal of
these meritless claims but also opposing an ungimeition for class certification. For that

reason, if the Court decides to extend the timd*famtiffs to move for class certification, it

4 Verizon neither confirms nor denies the allegaiof Plaintiffs’ amended complaint.

° The fact that class certification of Plaintiftdaims would be inappropriate is no basis to

excuse Plaintiffs’ failure to seek certificationartimely manner.
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should not permit Plaintiffs to seek class cerificn until after any threshold motions are
briefed and resolvedSee L.Cv.R. 23.1(b) (“In ruling upon the motion, thewt ... may order
that a ruling be postponed pending ... appropriagdmmary proceedings.”). Because
Plaintiffs’ claims against Verizon are unlikelygarvive beyond threshold motions, such an
order will likely relieve Verizon of the unnecesgéurden of briefing class certification.
CONCLUSION
Accordingly, to the extent Plaintiffs seek an esien of the already-expired deadline for

moving to certify their purported claims againstiZen, Plaintiffs’ motion for an extension
should be denied. Alternatively, the Court shaubtl permit Plaintiffs to move for class

certification until after any threshold motions baween resolved.

Dated: October 14, 2013 Respectfully submitted,

/s Randolph D. Moss

Randolph D. Moss (D.C. Bar No. 417749)
Brian M. Boynton (D.C. Bar. No. 483187)
WILMER CUTLER PICKERING HALE AND DORRLLP
1875 Pennsylvania Avenue, NW
Washington, DC 20006

Tel.: (202) 663-6000

Fax: (202) 663-6363
randolph.moss@wilmerhale.com

Counsdl for Verizon Communications Inc.
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