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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JANE DOE
Plaintiff,
V. Civil Action No. 13-878§RDM)
DISTRICT OF COLUMBIA et al,

Defendants.

MEMORANDUM OPINION AND ORDER

The plaintiff in this caséknown here by the pseudonym Jane D®a,young transgender
womanwho serveda sentencen District of Columbia jail. She had a feminine appearance and,
due to ongoing hormone therapy, had developed breasts. On the rightlof, 2012, for
reasons not apparent from the record, two prison guards placed her in the samenogfieas
inmate Leonard Johnson. Doe protested #iagt waon “house alone” status, buktiyuards
lockedJohnson irher cellregardless Theyleft Johnsorthereuntil morning. ®curity footage
shows that, with perhaps one exception, no guard visually checKaded cell untilthe next
shift arrivedthe followingmorning. By then, Johnson had rajsmktwice. This was the
second time irright months that guards improperly transferred Johnson into the cell of another
prisoner whom Johnsailegedlyrapel.

Doe filed suit against the two guards—Lieutenant Robert Gladden and Corporal
Longinus Ogu—anagainstour other guards on duty that nighs well asgainsthe District
of Columbia. She brings clainagjainst all defendanter intentional infliction ofemotional
distress, negligent infliction of emotional diets, and common law negligence. She also brings

Eighth Amendment claims under 42 U.S.C. § 1983 against the individual guards.
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This opinion concerns the guards’ motion for summary judgment as to Doe’s Eighth
Amendment claimsDoe does not oppose the grant of summary judgment ondlagsswith
respect to four of the officials. But she does oppose the motion with respect to Gladdguand O
(herein,“Defendant8). Because a reasonable jury cofifdl that Gladden and O@cted with
“deliberate indifference” to Doe’s safety, and because Doe’s right todé&dma deliberate
indifference to sexual assault at the hands of other inmates was clearly lestizblice time
Gladden and Ogu’s motion will be denied.

l. BACKGROUND

Because Doe is the nonmoving party, the Court views the evidence in the light most
favorable to het. See Talavera v. ShaB38 F.3d 303, 308 (D.C. Cir. 2011). Where the parties
have disagreed over details in the factualta¢ion that follows, the Court has assumed that
Doe’s version of events is correct.

A. Doe’s Incarceration Before July 17, 2012

Plaintiff Jane Doe is a transgender woman. At the times relevant here, stieniys
years old, was undergoing hormone therapy, and had developed breasts. Dkt. 76-1 &2 (Ex. 4
Dkt. 77-3 at 98 (Doe Dep. 146). She wore a training bra. Dkt. 77-3 at 98 (Doe Dep. 146). Her
voice was high enough in pitch that Gladden “suspected [Doe] was a transgendebizsed|
upon her voice.” Dkt. 7B-at 89 (Ex. 2) (Gladden’s Resp. to Req. for Admis. 6). Another

defendant testified that Doe “[d]oesn’t look like a man.” Dkt. 74 at 21 (Adjanla Dep. 12). Doe

1 For purposes of this decision, the Court assumes (but does not decide), among other things,
that Johnson committed the rapes described below.

2 Numbered exhibits were submitted by Doe. Lettered exhibits were submiteefdnydants.



describes her own appearance as “feminine” with “a slight build.” Dkt. 33-1 at 2GAmpl.
1 2). She stands five feet and five inches tall. Dkt. 76-1 at 2 (Ex. 4).

Beginning on June 21, 2012, Daasincarcerated at the District of Columbia’s Central
Detention Facility(“D.C. Jail”), which is operated by the D.C. Department of €ctions
(“DOC"). Dkt. 76-1at 92 Ex. 34) accordDkt. 70 at 3 (Defs.” SUMF { 1)in accordance with
DOC transgender housing guidelines, Dkt. 77-11 at 47 (E)ja&Bintake officials noted Doe’s
transgender status and recorddad the Jail CommunitZorrections System database
("*JACCS"), Dkt. 77-3 at 10 (Doe Dep. 5&geDkt. 76-1 at 92 (Ex. 34 JACCSprintoul); see
alsoDkt. 77-4 at 12-13 (Gladden Dep. 12—-18)appears that Dogigned a waiver indicating
her requesto be housed according to her biologisak(male), rather than her expressive gender
(female). SeeDkt. 82-1 at 2 (Ex. M¥. She was sentenced on June 25, 2012.

Between June 21 and July 16, 20D2e washoused irthe “NortheasOné’ cellblock.

Dkt. 76-1 at 92 (Ex. 34). According to Corporal Kiana RBidrtheast One is a “Protective
Custody Unit” for “inmates that generally fear for their safetykt.07-7 at 11 (Reid Dep. 27).
Protective custody is “[a] form of separation from the general population fotasmeguesting
or requiring protection from other inmates for reasons of health or safety.” Dkt. ThA.1 a
Jail records indicate that Doequestegbrotective custodfor herselfbecauseshe“fear[ed] for
[her] safety among the general population. Dkt. 76-1 at 87 (Ex. 83;alsdkt. 77-7 at 22
(Reid Dep. 38) (“[Doe] chose to go to a Protective Custody Unit.”). Doe’s praexistody

status wagpparent from her file on JACCS. Dkt. 7&t22 (Reid Dep. 38). Indeed, the top of

3 Because Defend&smsubmitted Exhibit M (the housing waiver form) only in their reply brief,
Doe has not had an opportunity to contest its validity.



Doe’s JACCHile stated “Alerts: KS . .. TRANSGENDER,'where “KS” means “keep
separated.” Dkt. 76-1 at 92 (Ex. 34ycordDkt. 77-4 at 40 (Gladden Dep. 40).

On July 16, 2012, Doe was transferreded 57 of the “North One” cellblockut
remained on protective stody status Dkt. 76-1 at 87 (Ex. 28)d. at 92 (Ex. 34). Unlike
Northeast One, North One is “a segregation unit.” Dkt. 77-7 at 10 (Reid Dep. 26). North One
houses at least some “protectimgstody inmates,” buhost inmatesherehave “a disciplinary
infraction” or have been placadl “involuntar[y] protective custody.1d. at 11 (Reid Dep. 27)
see alsdkt. 77-3 at 91 (Doe Dep. 139) (“North 1 is a whole different block. It's not a
protective custody block.”)Prison officialstransferred her to North One becaasether inmate
“placed a note on her,” which tiOC Housing Board found to represent “a clear and present
threat to Doe’s] personal safety Dkt. 76-1 at 87 (Ex. 28)In Doe’s words “[A] lieutenant
came. . . tomy cell[ and said, ‘Ms. [Doe], somebody dropped a note on yousaying that they
want to kill you. . ..” So they moved me off the unit.” Dkt. 77-3 at 54 (Doe Dep. 102).
Although there is evidence that Doe opposed the transfer and denied the need for continued
protective custodyf,the Housing Boar#leptherin protective custody nonetheless. Dkt. 176t

87 (Ex. 28.

4 Jail records from July 17, 2012, state that Doe “deni[ed] the need for [protectiveytasidd
signed a [protective custody] waiver to [be] moved back to [Northeast One].” Dkt. 7671 at

(Ex. 28). At Doe’s deposition, Defense counsel presented Doe with a purported copy of that
waiver, which was dated July 17, 201ReeDkt. 77-3 at 13 (Doe Dep. 61). In Defendants’

reply brief, they assert that Doe signed a waiver of protective custody on June 2852@12.

Dkt. 86-1 at 15. Defendants fail to attach a copy of any protective custody waivevenoarel

no such document is before the Court. Doe, for her part, maintains that she “want[edi to be i
protective custody,” Dkt. 77-3 at 12 (Doe Dep. 60), and only asked to be removed from it once
she was transferred to the Washington Hospital Cafiershe was rapedl]. at 27 (Doe Dep.

75).



WhenDoe arrived aNorth Ore, her case managewinifred Hawkins, told the officer on
duty, CorporaReid that Doe “was to be on houseflpne statu$ Dkt. 77-7 at28 (Reid Dep.
44). Reidunderstood this to mean “that [Doe] should not have a cell mhate.dccordDKkt.
77-5 at 5 (Hawkins Dep. 66) (“[I]f there was not a transgender available to go ils][belg |
would not allow anyone else to go inttef] cell.”). Reid accordingly left a note on the
command centdyulletin board—the “small piece of poster board where [officers] put all the
inmates['] names . . so that [the officers] can look anaseDkt. 77-7at 27 (ReidDep.43);see
alsoDkt. 77-3 at 23—-25 (Doe Dep. 71-73). The bulletin boalocstedin “the Bubble,” which
is the central office of the North One cellblodRkt. 77-3 at 24 (Doe Dep. 72); Dkt. 77-7 at 13—
14 (Reid Dep. 29-30). The Bubble has transparent walls, and is visible from the hallways
adjoining the inmates’ cells. Dkt. 77-7 at 14 (Reid Dep. 30). The note Reid left on the bulletin
board next to Doe’s name read, “per the case manager, house atbra¢.28 (Reid Dep44).
Reid alsownrote inthe North One logbook that Doe was to be housed aldtheat 30 (Reid Dep.
46).
B. Johnson’s IncarcerationBefore July 17, 2012

Leonard Johnsowas also incarcerated the North One cellblockt thattime. He was
serving a9-month sentence for conspiracy and weapons convictions arising out of a scheme in
which he agreed to be shot by another D.C. Jail inmate in order to create a katasvirit
against the District of ColumbiaDkt. 77-9 at 19, 37 (Ex. 7)ewas alsawaiting trial on
charges of possession of a prohibited weapon and unlawful possession of liquid PCP. Dkt. 76-1
at 94 (Ex. 37). As of 2011, Johnson “ha[d] been booked into the [D.C. Jail]sepaate
occasions since 1995.” Dkt. 76-1 at(EX. 8). He is six feet and one inch tall. Dkt. 76-1 at 42

(Ex. 9).



Johnson had a history of sexual violence in the D.C. Jail. On December 7, 2011, he raped
his then-cellmate, who identified as homosexual. Dkt. 76-1 at 35 (Ex. 8). The DOC&s @ffic
Internal Affairs conducted an investigatiand identified two failures among the jail staff that
resulted in the rape. First, the Jail's Correctional Treatment Speeraéigtby overlooking
Johnson’s “previous violent institutional behavior involving a weapon,” causing Johnson to be
assignedo a “Medium” custody unit rather than “Maximumld. at 36. Second, James
Holbrook—also a defendant hereerred by failingto contact theamplianceofficer before
authorizing Johnson'’s transfer between cdlis. This failure violated théNortheast On@ost
Order i.e., the protocolfor jail officersin that cellblockid., and placed Johnson’s cellmate at
substantiafisk of sexual assault. Johnson was later transferred to North One, where hedemaine
on the night of July 17, 2012. Dkt. 76-1 at 53 (Ex. 10).

C.  Night of July 17-18, 2012

On July 17, 2012, “Shift #3” in the North One block took place between 4:00 p.m. and
midnight. Among the officers working that shiferetwo defendants in this case: Lieutenant
James Hddrook and Lieutenant Ronald Pope.

At approximately8:25 p.m., PopeemovedDoe from cell57 and transferrelderto cell
24. Dkt. 77-3 at 15-17 (Doe Dep. 63}6P0pe told Do¢hat “all protective custody is moving
to [one] siddof the cellblock.” Id. Doe asked whyhut Pope declined to responidl. The
JACCS database was soon updated to rellleetstransfer, but the “reason for move” fiekdhs
left empty. Dkt. 76-1 at 92 (Ex. 34). Around the same time, Johmasrtransferretrom cell
53to cell 22, just down the hall from Doe’s new locatidBeeDkt. 76-1 at53 (Ex. 10). No

reason for this move was listed, eithét.



At midnight, “Shift #1” took over, and continued until 8:00 a.m. Four Shift #1 officers
are defendants in this case:a@den, Ogu, Sergeant Twan Rhyne, and Private Lanwoe Adjanla.
The events that took place during Shift #1 are documented principally through Doe’s depositi
testimony andaiideo-onlysecurity footage from a camera in the hallway outside he? cell

Around 1:35 a.m., Gladden had a brief conversation with Johnson from outside his cell.
SeeEx. C (Videoat 01:34:48-01:35:49). The record contains no evidence of what was said,
however.

1. Johnson’s First Doubl&elling with Dog(1:50 a.m. to 2:46 a.m.)

Around 1:50 a.m., Gladden and OgunovedJohnson from cell 22 and placed him in
cell 24 with Doe. Dkt. 70 at 4 (Defs.” SUMF { 9)he securityfootageshowsthatGladden and
Ogu approackd Johnson’s cellirst, where they spokeith him for almostinety seconds. EX.

C (Video at @1:47:43—-01:49:08). Gladden says they were speaking about “a problem in
Johnsors cell” Dkt. 77-9 at Ex. 2)(Gladden Resp. to Req. for AdmiJ. After Gladden
opened the door, Johnson eatithe hallwaycarryinghis mattress antivo largeplasticbags

Id. (Video at 01:49:53—-01:50:34). Gladddéxenwalked to Doe’s nearby cell, openleer door,
and ushered Johnson insidd. (Video at 01:50:34—-01:51:31 Johnson dropped some of this
belongings in the cell améturnedto retrievethe remainder|d.

As Johnson moved himself in, Gladden spoke to Doe for about forty seddn{igideo

at 01:50:53-01:51:31 According to Doe, they had an exchange along the following lines:

5> Defendants have also identifi@ report on the evening prepared by a DOC investigator on
July 19, 2012.SeeDkt. 73 at 5 (Ex. B). Doe, however, objects to this report as inadmissible
hearsay. Dkt. 77-1 at 4. Although Defendants nominally invoke the business recopd®exce
for hearsay under Rule 803(6) of the Federal Rules of Evidence, they offer no fappait $o
show that the exception applieSeeDkt. 86-1 at 25. For the purposes of this motion, therefore,
the Court will disregard that reporEeeFed. R. Civ. P56(c)(2).



Gladden: “Is it okay for him [Johnsotg stay here?”

Doe: “No, . .. | [am] supposed to be housed alone.Nobody is supposed
to be here with me.’ld.

Gladden: “Well, he’s going in here anyway. . [H]e’s only going to be here for
a couple of minutes.”

Doe: “Okay, it’s fine with meif he’s only going to be here for a couple of
minutes.”

Dkt. 77-3 at 21-23 (Doe Dep. 69-71). Even after Doe relented, however, she “kept trying to tell
them nobody is supposed to be housed with [her]” and that it said so “on the bulletin®oard.”
Id. at 23—-24 (Doe Dep. 71-72). Without responding, Ogu locked the ddoiEX. C (Video at
01:51:31).

Notwithstanding Gladden’s assurance that Johnson would remain in the cell for only “a
couple of minutes,” he was left there for almost an hour, from 1:50 a.m. to 2:46 a.m. Twice
during that span, Gladden returned to cell 24 and spoke briefly with one or both occupants, but
did not remove either one. Ex. C (Video at 02:15:43-02:16:03, 02:24:53-02:2At2&)me
point—although it is unclear whenBee askedd speak to the warden. Dkt. 77-3 at 22—-23 (Doe
Dep. 70-71). She was told to fill out a grievance forstead Id. Doe requesteduch aorm
on multiple occasions, but never received olge. Finally, at2:46 a.m., Gladden and Ogu took

Johnson out afe cell Ex. C (Video at 02:42:56—-02:46:12).

® It is unclear from Doe’s deposition whether she testified that she told Gladden and Ogu that
“house alone” was written on the bulletin board. or merely that “nobody [was] supposed to be
housed with [her].”See idat 23-24 (Doe Dep. 71-72) (“I kept trying to tell them nobody is
supposed to be housed with me. It's on the bulletin board.”). Nonetheless, because the Court
takes the facts in the light most favorable to themmvant, the Court will assume Doe didiere

to the bulletin board out loud.



2. Johnson’s Second Doubelling with Dog(3:02 a.m. to 8:00 a.m.)

But aound 3:00 a.m.—just fourteen minutes after Johmesmhbeememoved—Gladden
ordered Ogu toplaceJohnsorback inDoe’s cell. Dkt. 77-9 at 6 (Ex. 2) (Gladden’s Resps. to
Regs. for Admis. 1-3)The orderwasrecorded in the North One logbqgokhich read

3:00/A  Per Order of Lt. Gladden put Inmate Johnson Leofse{l. . . in cell
with a P/CMed. [Jane Doe] . . . till he can be putimother cell

Dkt. 779 at 2-3 (Ex. 1). “P/C Med.” stands fof'protective custody medium securitySeeDkt.

73 at 19, 23Rhyne Dep. 5352, 89. Evidence suggests that many North One eelieluding

the cells in which Doe and Johnson began the evenivere-vacanat the time SeeDkt. 76-1

at 65-66 (Ex. 14) (JACCS housing data for the North One cellblock as of July 18, 2012, at 12:00

a.m.) (listing no occupants for cells 10, 50, 53, 54, 56, 57, 59, 64, or 65). In addition, officers

had access to a recreation cell whiclildhave served as a temporénplding cage™for

Johnson.SeeDkt. 77-7 at 39—-40 (Reid Dep. 356); see alsdkt. 77-4at 7778 (Gladden Dep.

77-78. At 3:02 a.m., Ogu placed Johnson back in Doe’s cell, locked the door, and walked

away Ex. C (Video at 03:02:16). Johnson was left in Doe’s cell for the rest of the night.
Between approximatel§:00 a.m. and 4:00 a.mnmates “on detail” delivered breakfast

to the cells. Ex. C (Video). Some of these inmates were Johnson’s friends, and waowid “yel

bang on the door to get his attention.” Dkt. 77-3 at 76 (Doe Dep. 124). They would also speak

to Johnson in slang that Doe did not understdddat 78 (Doe Dep. 126)Doe asked them to

stop. Id. at 85 (Doe Dep. 133). At one point, one of them yelled to Johnson, “[T]here’s

something in y’'all’s cell.”Id. at 74 (Doe Dep. 122). Apparently taking guidance from the

inmates Johnson askedoe to help him retrievevo “contraband” itemsiidden in the cell's

light fixture. Id. at74, 82, 85-86 (Doe Def22, 130,133, 134). Doe refusedd. at 75 (Doe

Dep. 123). But Johnson eventualletrieved the itemkimselt—and revealed one of them to be



a makeshift knife.ld. at 74-75, 84, 89 (Doe Dep. 122-23, 132, 13Johnson hid the knife in
one of his bagsld. at 90 (Doe Dep. 137).

In the hours that folloed, although it is not clear exactly whelghnson rapeDoe
twice. Dkt. 77-3 at 92-95 (Doe Dep. 140-143). Wheeresisted,Johnson warned her,
“[Dlon’'t make me go in my bay. Id. at 94-95 (Doe Dep. 142—-43). Deeastoo scared to
scream.ld. at 156 (Doe Dep. 204). She worried that, if she did, Johnson would use the knife
against herld. She also believed screaming would have been futildyeasnly guardsverein
“the Bubble” and would not have been able to hear hirat 58, 95 (Doe Dep. 106, 143n
between rapefoe went to the window on her cell door to ask the guards for help—but no
guards wer@resent Id. at 96 (Doe Dep. 144)She testifies thadhobody @ame” or“did a
security check.”ld.

The surveillance tape shows intermittent activity outside cell 24 be#v88ra.m. and
8:00 a.m. Thénmates on detadontinuedoccasionallyto stopoutside cell4 andspeakio
Johnson. Ex. C (VideogccordDkt. 70 at 56 (Defs.” SUMFY 11). They can be seen pressing
their faces close to the window in order to see inside and holding their hands up to $hair ear
order to hear. Ex. C (Video). Although the inmates continued their detail work throughout the
night, the pace of their interactions with cell 24 séaover timeandby 5:30 a.m. hadeased
Id. At that pointithe inmateseemed to switch their attention to cell 28.

According to the surveillance footagm officer lookednto cell 24 only once after 4:00
a.m: At approximately 4:0&.m, an officerpaused outside the cell, looked in the window, and
appeared to say one word. Ex. C (Video at 04:08:05-04:08:11). Altlodiicdrs walked past
the cell abther times, thedid not pause there, looktathe cell’s window or interact with &

occupants.See, e.gid. (Video at approximatel93:14, 03:35, 04:06, 04:38, 04:30, 05:11—-

10



05:13, 05:27, 05:33,955-59, 06:52, 07:22—-25%ee alsdkt. 70 at 56 (Defs.” SUMF 11)
(summarizing surveillance footage)Similarly, around 5:06.m, an officer briefly unlocked
the slot on the door of cell 24 so that an inmate on d=gall give a cup of water to tleell’s
occupants, but the officer did not look inside or interatht Wihose occupantdd. (Video at
05:05:22-05:06:10). According to the North One logbook for the evening, the last “security
check” occurred at 4:06 a.m. Dkt. 77-9 at 3 (Ex. 1).

At 7:47 a.m., the Shift #2ffacers, including Reidyelieved Gladden an@gu from duty.
Dkt. 77-9 at 3 (Ex. 1)d. at 44(Ex. 13). Reid then conducted a “count” of the inmates and
noticed that Doe was improperly double-celled with Johnson. DKt.at738-39 (Reid Dep.
54-55);see alsdx. C (Video at 07:48:04). Shortlydfreafter, Be “told [Johnson] to get up and
put his arms out to be cuffed,” “took him out of the cell,” and “placed him in a holding cage.”
Dkt. 77-1 at 39 (Reid Dep. 55). Later that day, Doe was sent to the Washington Hospital Cente
where nurses documented her injuries as consistent with analSegekt. 76-1 at 18 (Ex. 5);
Dkt. 76-1 at 22 (EX. 6).
D. Jail Protocols

1. SecurityChecks

The “Post Order” for North One in effect on July 17-18, 2012, reqgueddsto
complete “security checkso less than every thirty minutes. Specifically, the Post Order

provided:

” The Court notes two errors in Defendants’ summary of the footage. Although Defendant
claim that an officer can be seen listening to someone in cell 24 at 5:17 a.m., theigiensiog |
was not an officer but an irate on detail. Similarly, Defendants state that an officer “stops in
front of cell 24” at 5:55 a.m., but the officer in fact walked past the cell without pausing.

11



Security Inspectiont An inspection of the housing unit that involves a patrol of
all areas in the housing unitt shall include observation of[, among other things,]
windows [and] . . . conditids] of inmate§,] and [shall be] documented in the unit

logbook. . ..

Correctional Officers shall patrol all areas of the cell block at least every (B)
minutes on an irregular basis to provide security, to discourage contraband
trafficking and[to] maintain appropriate surveillance. Patrols shall be recorded in
the unit logbook indicating the area checked and the officer conducting the check.

Dkt. 77-11 at 55, 58 (Ex. 35). At deposition, both Gladden and Ogu confirmeedhéidr
security checks were part of their duties on the evening in question. Dkt. 77-4 at 7 (Gladden
Dep. 7); Dkt. 776 at5 (Ogu Dep. 56). In their words, a “security check” means “you walk
around and do a visual inspection. You check inmates.” Dkt. 77-4 at 53 (Gladden Dep. 53);
accordDkt. 77-6 at 6 (Ogu Dep. 57) (“You go from cell to cell and you listen, watch, and
smell.. . . [You] look at the inmate to make sure he’s still there.”). Gladden also confirmed tha
“if an officer just walked down the hallway walking past the cells without lookinthat would
not be a correct security checkd. He agreed that “security checks are important” to “help
prevent a rape from happenimgthe cell.” Id. at 54.

Doe’s experbpines that, based on the security footage of Johnson’s doelley with
Doeg “no officer actually visually checked othgir cell]” in a mannethat would satisfy D.C.
Jail policiesand established industry standards. Dkt. 76-1 at 821X Eiser Prelim. Expert
Report  11). Indeeglyst one timedoes the footage show an officer laukinto cell 24 while
both Doe and Johnson were housed th&eeEx. C (Video at 04:08:05—-04:08:11).

2. Inmate Transfer Protocol

The North One Post Order alspecifiesa protocol for transferring inmates between

cells. It provides:

12



In all cases of inmate housing reassignment or change, it is the respgrilbiie
Compliance Officer to coordinate movement with the officer in charge of the
housing unit who shall document it by log book entry indicating name, DCDC
number and Housing Unit to which reassigned.

No inmate shall be moved without prior authorization of the Zone Supervisor
and the Complance Officer. All reassignments shall be telephonically
communicated to the Compliance Officer by the Zone Supervisor.

Dkt. 77-11 at 57. The boldface and underlining appear in the original Caeleid It is the
compliance officer’s job to “monitor cell assignments.” Dkt. 77-8 at 3 (Shannon Dep. 28). As
such, that officer has access to more detailed information about inmates’ fisttieeeas
normal officers are “given very restrictive anfation” in order to protect inmate privach.

Gladden acknowledgeathis depositiorthat hedid not have access to sufficient
information to make safe and proper housing assignments in every sitddaé@greed,dr
example, that “if there [are] two inmates, one [of whom] pose[s] a threat to thateis and
one who was vulnerable, those two inmates should not go into a cell together.” Dkt. 77-4 at 18
(Gladden Dep. 18)But Gladderapparentlycould not tell fromJACCS whether an inmate had
history of violence toward other inmatdsl. at 41-42. Nonetheless, it is undisputed that
Gladden did not attempt to contact the compliance officer before moving Johnson on either
occasioron the night of July 17. Dkt. 86-1 at 22. In fact, Gladden testified that he did not
believe he was required to contact tieenpliance officer at allDkt. 77-4 at 33 (Gladden Dep.
33).
E. Defendants’ Testimony

1. Gladden

Gladden has worked at DOC for more tiaenty-seven years. Dkt. 77-4 at 7 (Gladden
Dep. 7). As a matter of course, he can access JACCS, the North One unit logbook, and the

bulletin board in “the Bubble.Id. at 1}12, 26—29 (Gladden Dep. 1112; 26-29). He knows

13



that “house alone” status means that “[ijnmates should be housed &oaé26 (Gladden Dep.
26), and that the “KS” designation on Doe’s JACCSrfileant that she was on protective
custody status and shoutldvebeen“ke[pt] separated,id. at 40. He also knowthat “an inmate
might be in protective custody in [North One] because another inmategtisest to [her].”
Id. at 18. He knows that if one inmate had previously raped another, the rapist “shouldn’t have a
cellmate.” Id. at 72. Nonetheless, Gladden has “[n]ever taken steps to learn whether an inmate
had previously raped another inmatéd. That information, he says, is rtailableto himin
the JACCS systemid. at 73. But, according to Reid, when one inmate rapes another inmate,
“[n]otification [is] made” to all officers with rank “lieutenant . or above.” Dkt. 77-7 at 25
(Reid Dep. 41).

Gladden acknowledges that he ordered Ogu to place Johnson in Doe’s cell at around 3:00
a.m. on July 18, 2012, as can be seen in the surveillance footage and the North One unit logbook.
Dkt. 779 at 78 (Ex. 2) (Gladden Resp. to Regs. for Admis3)1-He denies knowing that
Johnson had been accused of raping his pregellmate. Id. at 7 (Gladden Resp. to Interr.)10
He “suspected” Doe was transgendethe timeid. (Gladden Resp. to Req. for Admis. 6), but
denies knowing that “transgender inmates are particularly vulnerableual sessault,” Dkt.
77-4 at 65—66 (Gladden Dep. 65-66). Gladden has been informed of that fact since then,
however. Id. His training records show that, as of July 2012, he had been trained regarding the
DOC'’s Program Statement on the Elimination afi&# Assault Policy, the Prison Rape
Elimination Act, and the DOC’s Program Statement on Gender Housing ClagsificaeeDkt.

77-11 at 2-12 (Ex. 30).

14



2. Ogu

Ogu disclaims any specific knowledge of the night of July 17, 2&E2 generall{pkt.
77-9 at 13-16 (Ex. 3) (Ogu’s written discovery responses). He acknowledges, howevee, that
surveillance footage from that night shows him placing Johnson into Doe’sdelDgu does
not remember whether he read the North One Post Order on July 17, 2(statdsuthat he
reads it “habitually .. before each shift.’Id. at 16 (Ogu Resp. to Req. for Admis. Qgu
testifies that he had only limited access to JACCS, but was familiar with the terse“alome.”
Dkt. 74 at 12 (Ogu Dep. 23-24). Ogu knaWwat transgender inmates are especially vulnerable
to assault, but does not know when he first became aware of that fact. Dkt. 77-6 at 7 §Ogu De
105). Like Gladden, Ogu had been trained prior to July 2012 on the DOC’s Program Statement
on the Eliminaton of Sexual Assault Policy, the Prison Rape Elimination Act, and the DOC'’s
Program Statement on Gender Housing Classificat8@eDkt. 77-11 at 73—77 (Ex. 36).

. STANDARD OF REVIEW

The movingparties areentitled to summary judgment under Federal RalEivil
Procedure 56 if theYshow ] that there is no genuine dispute as to any material fact and [that
they ar¢ entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). When, as here, the
plaintiff bears the ultimate burden of proof, but the defendant has moved for summargnpadgm
the defendant “bears the initial responsibility” of “identifying those postiaf the record that
“‘demonstrate the absence of a genuine issue of material @2elotex Corp. v. Catretd77 U.S.
317, 323 (1986 A fact is “material” if it could affect the substantive outcome of the litigation.
See Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). And a dispute is “genuine” if the
evidence is such that a reasonable jury could return a verdict for the nonmovingear8cott

v. Harris, 550 U.S. 372, 380 (2007). The Court, moreover, must view the evidence in the light
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most favorable to the nonmoving party and must draw all reasonable inferencepartthsit
favor. Talaverg 638 F.3d at 308.

“Alt hough summary judgment is not the occasion for the court to weigh credibility of
evidence, . . summary judgment is appropriate if the nonmoving party fails to make a showing
sufficient to establish the existence of an element essential to thasmass, and on which that
party will bear the burden of proof at triallt. (internal citations and quotation marks omitted).
The nonmoving party's opposition, accordingly, must consist of more than unsupported
allegations or denials and must be supported by affidavits, declarations, or otheteadm
evidence, setting forth specific facts showing that there is a genuineassualf SeeFed. R.

Civ. P. 56(e)Celotex 477 U.S. at 324. That is, once the moving party carries its initial burden
on summary judgment, the nonmoving party must provide evidence that would permit a
reasonable jury to find in its favo6ee Laningham v. U.S. NaB13 F.2d 1236, 1241 (D.C. Cir.
1987). If the nonmoving party's evidence is “merely colorable” or “not significantlyative,”
the Court should grant summary judgmehiberty Lobby 477 U.S. at 249-50.

. ANALYSIS

Gladden and Ogu move for summary judgment on Doe’s § 1983 claim on the grounds
that they are protected by qualified immunitynder this doctrine, govement officials are
shielded frontlaims for money damages unless a plaintiff demonstrates “(1) that thel officia
violated a statutory or constitutional right, and (2) thatright was ‘clearly established’ at the
time of the challenged conduct&shcoft v. al-Kidd 563 U.S. 731, 735 (2011). Courts may
approach the steps in either ord&t. Here, the Court will start with the merits of Doe’s

constitutional claim.
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A. Eighth Amendment Violation

The framework for Doe’&ighth Amendmentfailure to protect” claim is set forth in
Farmer v. Brennan511 U.S. 825 (1994 AlthoughFarmeris the controllingdecisionfor any
such claim, it is “particularly instructive here” given its “significant factuahbglels to the
present case.Howardv. Waide 534 F.3d 1227, 1235-36 (10th Cir. 2002)¢ also Makdessi v.
Fields 789 F.3d 126, 134 (2015Pee Farmerlike Doe,was a youngiransgendewoman
serving a prison sentencBarmer, 511 U.S. at 829. She had received breast implants, wore
women'’s clothing, and “project[ed] feminine characteristidsl” Although Farmer “voiced no
objection”when she was transferredttee prison’s “general population,” less than two weeks
later she was “beaten and raped by another inmate in [her] kll4t 830. She subsequently
brought a constitutional tort claim alleging, among other things, that prison Isflimé&ted her
Eighth Amendment rights by housihgrwith the general population “despite knowledge that
[she], as a [transgender woman], would be particularly vulnerable to sexulal’atthat 830—
31. The district court granted summary judgment for defendants on the gnatiférmer
failed to provide the prisoafficials notice of the dangeand the Seveh Circuit summarily
affirmed. Id. at831-32.

Vacating and remandinghe Supreme Coucbnfirmedthat “prison officials have a
[constitutional] duty to protect prisoners from violence at the hands of other pssolterat
833 (quotation and alteration omittedome aspects ofigonlife areharshby design, but
“allowing the beating orape of one prisoner by another serves ngititaate penological
objective™ and “is simply not ‘part of the penalty that criminal offengeag for their offenses
against society.”ld. at 833-34 (citationsand alteration omitted)Thus, the Supreme Court

explainedanofficer’s failure to protecaninmate fromharmviolatesthe Eighth Amendmeist
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prohibitionagainstcruel and unusual punishments—but onlyb requirementgre met First,
the inmatemusthave beeriincarcerated under conditions posing a substantial risk of serious
harm.” Id. at 834. “Substantial risk” is measured from an objective standpointaamdd
“serious”if it “result[s] inthedenialof the minimal civilized measure of life’'s necessitietd”
(citation and internal quotation marks omitte@econdthe inmateanust show that the official
had a “sufficiently culpable state of mifidvhich is oneof “deliberate indifferencé Id.
“[D]eliberate indifference describes a state of mind more blameworthy thageresg,” but
does not require proof that the defendant purposefully caused harm or acted with “ggknowin
willingness that [harm] occur.1d. at 835—-3(alteration in original) Rather, a officer acts with
“deliberate indifference” if he “knows of and disregaatisexcessive risk to inmate health or
safety” Id. at 837.

After articulating the frameworkhé Supreme Couremanded the case fibre district
court to applyit. Id. at 848-49. In particular, the district couwas to consider the fatttat
Farmer was “a ‘notviolent’ transsexual who, because of [her] ‘youth and feminine appearance’
[was] ‘likely to experience a great deal of sexual pressure’ iprisid. 848 (quoting the
record). This waspotentially“relevant evidencefor establishing the officers’ “subjective
knowledge” under the seco@rmerprong. Id.

This Court, aned withFarmerandtwo decadesf subsequerbwer court opinionswill
consider the twéarmer prongs in turn.

1. Objective Risk of Serious Harm

Whether Defendanistend to disput&armers first prongis unclear SeeDkt. 70 at 2
(listing the second prong but not the first as a ground for Defendants’ motion). Nonetheless,

their briek containarguablyrelevant languageee idat 14-16, 18; Dkt. 86-1 at 4 n.3, and
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Doé€s opposition does address the issexDkt. 77 at 14-17. The Court withereforetreat it
as disputed. Undérarmer, Doeis entitled togprevail ontheobjective prong i{1) sheproves
thatsharing a celvith Johnson put her at a “substantial risktapeand (2)rapeis “sufficiently
serious”to warrant protection under the Eighth Amendme3ege511 U.S. at 834 The first
issue requires findings dact, the seconds a question of lawSee Thomas v. Bryaril4 F.3d
1288, 1307 (11th Cir. 2010).

As tothe legalissue rape iswithout question a deprivation of rightufficiently
serious’to violate the Eighth AmendmentSee, e.gHoward 534 F.3dat 1237 (“Of coursehe
harm of sexual assault ise€rious’ enough to have Eighth Amendment implicationdénsen v.
Clarke 94 F.3d 1191, 1198 (8th Cir. 1996) (“Assault at the hands of fellow inmatesa .
‘serious harm’}; cf. Farmer 511 U.S. at 852-53 (Blackmun, J., concurring) (“[Prison rape] is
the equivalent of torture, and is offensive to any modern standard of human dignity.”).
Defendantappear tawoncede as muctsSeeDkt. 70 at 14agreeing that sexual assault by
Johnsorwas “objectively sufficiently serious”)Although Defendants go on émguethat
“freedom from violence”—including, presumabhape—-is not one of life’s neessities) id. at
15-16,this arguments inconsistent witlFarmerand misunderstandbke law. In fact,
“[whether] the prison official’'s act . .resulfed in the denial of . . life’'s necessities” is the
standardby which courtslecideif the harmwas “sufficiently serious.”Farmer, 511 U.S. at
834;see, e.gPowersBunce v. District of Columbj&41 F. Supp. 2d 57, 66 (D.D.C. 2008);
Caldwell v. Caesarl50 F. Supp. 2d 50, 61 (D.D.C. 2001). Amsleaplained, rape clearly
meets this test

Onthe factual issue, Defendarfi#sl to carrytheir initial summary judgment burden

They assert that Dd@as no evidence to show that there was a significant risk of rape to
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transgender inmates at the D.C. jail,” Dkt. 70 at 18heynowhere “identify[] those portions

of [the record]” thatdemonstrate the absence of a genuine issue of materiabfatiat point,
Celotex 477 U.S. at 323%eeDkt. 70 at 340 (Defs.” SUMF). Defendants alsmistakethe
relevant standardThe question is not whethen generaliransgender women in D.C. Jtted

a substantial risk of rapé is whetherDoe stood asubstantial rislof rape becausef Gladden

and Ogu’s conduct. Indee8armerexpressly states that “whether a prisoner faces an excessive
risk of attack for reasons personal to [her] or because all prisofeer]isituation face such a
risk” “does not matter.” 511 U.S. at 843. Although Defendantd/itphy v. United States

653 F.2d 637, 644-45 (D.C. Cir. 1981), for the proposition that a plaintiff can sumdgéy
“show[ing] that violence was so pervasive that prison officials must lneee deliberately
indifferent to [her] safety,” Dkt. 70 at 1®8urphysays no such thing, and is no longer good law
to the extent it contradictsarmer.

In any event, Doe has produced evidence sufficient for a reasonable jury to find that
Gladden and Ogu put her at substantial risk of rape when they left her unsupervisedhbvernig
with Johnson:

First, areasonablgury could find that Doe was unusually vulnerable to fageause she
was a transgender woma8ee Farmer511 U.S. at 843 [A] prisoner can&ablish exposure to
a significantly serious risk of harm by showing tfsdhe belongs to an identifiable group of
prisoners who are frequently singled out for violent attack by other inmates.” (quotat
omitted)). There is evidence that Doe was a ygwrgall, feminingtransgendeinmate with
breasts; thatree wasplaced in protective custody as soon as she arrived in order to protect her
from other inmates;ra thatthe DOC Housing Board kept her in protective custody, possibly

against her willbecausanother inmatéad beomea “clear and presetireat to heirl personal
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safety.” See suprdart LA. And Doe has suppliegividence that transgender wonana class
face aheightenedisk of prison rape.See e.g, Dkt. 76-1 at79 (Ex. 15) Eiser Prelim. Expert
Report 19) (“It is well known in the jail industry that transgender inmates, especially transgender
female inmates, can be easy targets for ‘predatory’ inmates looking tacveketage of them.”);
Dkt. 779 at49, 52 (Ex. 16)National Prison Rape Elimination Commission RepQri3

(2009)) (“Research on sexual abuse in correctional facilities consistentisndats the
vulnerability of . . . transgender individuals.. .Male-to-female transgender individuals are at
special risk.”);Dkt. 80-1 at 69 (Ex. 24) (Amnesty International USApnewalled: Police Abuse
and Misconduct Against Lesbian, Gay, Bisexual, and Transgender People in t68 (2805))
(“[Tlransgender detainees are at high risk of violence from other prisorsrsginder women

in particular may be at heightened risk of torture etrdatment if they are placed in male jails
or holding cells, as such placement may put an individual at risk of physical or assaalt.”);

id. at 94 (Ex. 25) (Stop Prison Rape the Shadows: Sexual Violence in U.S. Detention
Facilities 14 (2006)) (“Transgender inmates who have developed breasts and a feminine
appearance. . are especially vulnerable to various forms of sexual harassment, such as . . .
sexual touching by male prisers. . ..”).

Seconda jury could find that Johnson was a violent predator. Indeed, Johadan
history of sexual assault and had raped anatbiémateless than eightnonths prior.See supra
Part I.B. This fact supports a finding that being double-celled with Johnson put Doe at objective
risk of rape.

Finally, a jury could find that Doe was la¢ightenedisk because of Gladden and Ogu’s
failure to perform adequate security checBge suprdart I.D.1;seealso, e.g.Whitson v. Stone

Cnty. Jail, 602 F.3d 920, 924 (8th Cir. 2010) (recognizingta “lack of visual contact with the
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victim andthe aggressor by the remotely located supervisor” and “an almost total lack of
supervision” suppoed a finding of objective risk of harm).

2. Subjectie “Deliberate Indifference

To prevail on the subjective prongledrmers test—i.e., to establish “deliberate
indifference™—Doe must provas a factual mattehat Gladden and Ogu “knew of and
disregarded” the risistablished in the first pronge., the risk that Johnson would rape her if
left unsupervised in her cell overnigl#ees11 U.S. at 837.

a. Knowledge of Risk

The Court begins with the knowledge componértie question is not whether Gladden
and Ogu “should have known” tie riskthat Doe would be rapedhe tesis “actual
knowledge.” 511 U.S. at 837, 843 & n.8heTofficials mushave beeriaware of the facts from
which the inference could be drawn that a substantial risk of serious harm existsiey
“must also[have] dravjn] the inference.”ld. at 837. But this does not mean thafficials can
alwaysavoidliability merely byclaiming theyfailed to comprehenthe risk Rather, “[w]hether
a prison official had the requisite knowledge” is “a question of fact subject to deatmmsin
the usual ways, including inference from circumstantial evidenick &t 842. Critically, “a
factfinder may conclude that a prison official knew of a &gl risk from the very fact that
the risk was obvious.’ld. Of course, the risk must have been “obvious” to the official based on
information with which he had been presented. &oekample, if a riskas been
“longstanding, pervasive, well-documented, or ndtegrison officialsin the past,andif the
defendant official “had been exposed that informationafactfindercouldinfer that the
official had actual knowledge of the risk-e-, that he “must have known’ about itlt. at 82—

43.
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Accordingly, if a prison official knew or had been exposed to information suggebkat
an inmate was at significant risk of assaalteasonablgiry couldconclude that the official
knew about that riskAt times the risk of assauttan be inferrekom knowledge of the
inmate’sown characteristies-such as being a transgender wom&eg e.g, Farmer, 511 U.S.
at 848 (remanding to decide whether admission that transgendenare“likely to experience
a great deal of sexual pressure in pris@ntered the risk dfFarmer’sassault obvious)Stover v.
Corr. Corp. of Am.12cv-00393, 2015 WL 874288, at *10 (D. Idaho 2015). Risk of assaunlt
also be found “obvious” ithe plaintiff hal othervulnerability-enhancing traits of which
defendantsvereaware—including, for examplehaving ‘physical and mental problems,”
Makdessi 789 F.3d at 134-35; being “openly gay and slight of butidWard 534 F.3d at
1238; being on protective custody or anoth@using status that might impllyatthe inmate was
on protective custody and at risk of being harmed by another in@iabeix v. Somerset Cty.
178 F.3d 28, 33 (1st Cir. 1999); or even being a “small, youthful prison@r@yjor v. Michigan
Dep’t of Corr, 69 F.3d 76, 82 (6th Cir. 1995l addition the risk of assault maye inferred
from knowledge of the offender’s propensity for violersz=e, e.g.Billman v. Indiana Dep't of
Corr., 56 F.3d 785, 788-89 (7th Cir. 1995), or from knowledgeatiatjuaterison safeguards
are not in placesee, e.g.Whitson 602 F.3d at 925 (officers’ failure to “adequately observe
inmates” and failure “to provide adequate attention to seaduityng transferssupported
inference of deliberate indifference)

This inquiry, like any statef-mind determination, is ultimatefactbound and
dependent on bothitness credibilityand thosénferences that a jury can reasonably dfiaomn
the relevant circumstance#t is therefore iHsuited for summary judgment in all but the clearest

of cases.See, e.g.Gatoil (U.S.A.), Inc. v. Wash. Metro. Area Transit AuB01 F.2d 451, 456
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(D.C. Cir. 1986) (“[D]isputes as to parties’ subjective mental states areaustiyrdifficult to
resolve on motion for summary judgment.Here, Doe identifies ample evidence thaten
viewed in the light most favorable to her, copktmit areasonald juryto find that Gladden and
Ogu knew they were placing Doe at substantial risk of being repeeDkt. 77 at 25—-39.

First, a jury couldnfer thatGladden and Ogu kneldoe faceda substantial risk abpe
because of her statusasransgender woman. There is little doubt that both Defendants knew
Doe was transgender. Gladden admitted as much, Dxaf 8-9 (Ex. 2) (Gladden Resp. to
Req. for Admis. 6), and it would have been apparent to Ogu from Bpp&arance and voice,
see supr@art LA, andootentiallyfrom Doe’s JACCS fileseeDkt. 76-1 at 92 (Ex. 34). A jury
could also find that both Defendants understood the speciatnasisgender womeiacewhen
housed with men. Indeetcords indicate thaas of July 2012, Gladden and Curadat
minimumbeen trained on DOC'’s policies on gender and houswilgiech emphasizéhe special
needs of transgender inmate&eeDkt 77-11 at 12 (Ex. 30)d. at 4749 (Ex. 33)id. at 77(Ex.
36). Finally, although neither Defendant will confirm that they had direct knowledbe atks
to transgender inmates as of July 2012, they both agree that they understand those.risks now
SeeDkt. 77-4 at 65-66 (Gladden Dep. 65—66); Dkt. 77-6 at 7 (Ogu Dep. Yi&)ed in the
light most favorable to Doe, a jury could conclduiel Defendants knew the risks of leaving a
transgendewomanalone in a celwith a male inmatéor an extended perioof time.

Seconda jury couldnfer thatGladden ad Oguknewthatother prison officials had
already deemed Doe at risk of assadlhis is apparermrimarily from Doe’s “house alone”
status. That status was evident to Defendants because Doe herself informetiitheecause
it was written by her name in the North One central offcel because it was written in the

North One unit logbookDkt. 77-3 at 21 (Doe Dep. 69); Dkt. 77-7 at 28, 30 (Reid Dep. 44, 46).
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And areasonablgury could findthatGladden and Ogu understottdit “house alone status”
mearn thatDoe’s case managblad already concluded she should not be housed with other
inmates and that doing so would pose a significant risk of ass&eleDkt. 74 at 12 (Ogu Dep.
24) (acknowledging familiarity with “house alone” status); Dkt. 77-4 at 26d@dn Dep. 26)
(acknowledging that “house[ ] alone” status means that “[ijnmates should bedredaae); see
also id.at 40 (Gladden Dep. 40) (acknowledging that Doe’s JACCS file stated that she should be
“ke[pt] separate”).

Third, areasonablgury couldfind that Gladderand Ogiknew that Doe faced a
substantial risk of rapas a result of their faiteto perform security checks. Both Defendants
specifically acknowledgethat security checks are paf their job responsibilitiesand Gladden
acknowledged that security checks are an important tool in preventingSapeupré&art
1.D.1. In addition, a jury coulskasonablyind that Gladden and Ogu failed to perform any
meaningful security chechksetweem:08a.m.and7:47a.m.(while the rapes took placgnd
that thisfailure wasnecessarily within their own knowledg&he dearth of checks is evidenced
by the testimony of Doe’s expert, Doe’s own testimony, and the surveillancgdodttably,
thefootage displays na single instance which a security guard makes visual contact with
cell 24during therelevant thre@anda-half-hour period Althoughguards occasionally walked
past cell 24 without pausingreasonablgury could findthatthose ‘thecks did nothing to
mitigate the risk that Doe faced and that Defendants knew that Doe was ledtdexd)with
Johnson for all bué fewseconds on the night of July.1Because the inmates communicating
with Johnson from the hallway can be seen pressing their ears to the door to heasiftea i
reasonable jury might also infer that the hallway was too loud for a secugiti tthie effective

using he sense of hearing alone.

25



Finally, a reasonablgiry could infer that Gladden knew that Doe faced a substantial risk
of rape because of Defendarf@lure to comply with D.C. Jail protocols regarding the transfer
of prisoners.The NorthOnePost Order requiredim to seektelephonic approval of atlell
transfers from theomplianceofficer, who bears the responsibility of coordinating housing
reassignments. Dkt. 77-11 at 5& reasonablgury could find that Gladden was fdrar with
the Order, given its importance to the unit's protoenld giverthe testimony thabgu—

Gladden’s subordinateread the Ordethabitually” before each shiftDkt. 77-9 at 16 (Ogu

Resp. to Req. for Admis. 4A reasonablgury could also find that Gladden knew, based on his
training and experience, thiie compliancefficer’s approval is an important safeguard against
inmateon-inmate attacks. Gladden understdod examplethat “if there were two inmates,
onewho posed a thredb other inmates and one who was vulnerable, those two inmates should
not go into a cell together.” Dkt. 77-4 at 18 (Gladden Dep. 18). But this information was not
necessarily availabl® Gladderthrough JACCS.d. at 40-41. Because it is “[tlhe compliance
officer who actually monitors cell assignments,” Dkt:& @t 3 (Shannon Dep. R&nd because
compliance officers have access to far more information than lieutersbnésreasonablgiry
could conclude that consulting with the compliance officer approval was the only way for
Gladden to access the information.

Gladden does not contend that his failure to notify or seek approval frorrtipdiance
officer was an oversight or accidental. To the contrary, he contertdseth\aas not required to
notify the compliance officer” and “was not required to seek authorization fronothgliance
officer.” Dkt. 779 at 5-6 (Ex. 2) (Gladden Resps. to Regs. for Admis. 2 & 3). That contention
is at odds with the North One Post @rd-which states in bold and underlined text tHald

inmate shall be moved without prior authorization of theCompliance Officer,Dkt. 7711 at
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57—and, accordingly, a reasonable jury could disbelieve Gladden’s contention. Yet, even if
Gladden “wa notrequiredto notify the compliance officer,” Dkt. 79-at 5(emphasis added
reasonable jury could find that his knowing failure to obtain readily available iafmmabout
inmate safety rose to the level of deliberate indiffereriBeison officials may not simply bury
their heads in the sand and thereby skirt liabilitylakdessi 789 F.3d at 129Here,a
reasonable jury could find that this is exactly what Gladden did.

Nothing in Defendants’ motion overcomes the cumulative effect of Doalsmse.
Gladden and Ogu rely solely on their own testimony regarding their own miatésl. SeeDkt.
70 at 7-8, 20—2%ee suprdart I.LE According to Gladden’s deposition and written discovery
responses, Gladden did not believe transgender inmates stood a heightened risd aksaxlt,
Dkt. 77-4 at 66 (Gladden Dep. 66); did not know Doe was on “house alone” status, Dlit 77-
9 (Ex. 2) (Gladden Resp. to Req. for Admis. 9); and knew nothing of Johnson’s sexually violent
history, Dkt. 77-4at 15 (Gladden Dep. 15); Dkt. 77-9 at 7 (Ex. 2) (Gladden Resp. to Intefr. 10).
Ogu, meanwhile, testifies only that he did not have permission on his own to view Doe’s
protective custody status on JACCS, Dkt. 74 at 12 (Ex. G) (Ogu Dep. 24), and otherwise has
memory from that night-a fact which cuts neither walpkt. 77-9 at 15-16 (Ex. 3) (Ogu Resps.
to Regs. for Admis. 2—4). But, as explained above, Doe has pointed to sufficient evidence for a
reasonablgury to find that Defendants in fact understood ts& riAnd a jury isof course
entitled to disbelies Defendard’ testimony—especially as it relates to their subjective state of
mind. See Holmes v. Lincoln Ci\o. 01-19-P-H, 2001 WL 1432367, at *4 (D. Me. Nov. 15,

2001) (“[A] mere denial by the prisoofficial involved that he actually drew the inference

8 Defendants also claim that Gladden “did not know that Plaintiff was transgeidekt. 70 at
20, but fail to support the assertion with a record citation. In fact, Gladden adiméttdwbdid
know, or at least suspecte8eeDkt. 779 at 89 (Ex. 2) (Gladden Resp. to RFA 6).
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required byFarmeris not enough to entitle him to summary judgment.[A]t the very least
[his] credibility must be evaluated ..”); Fether v. Frederick CtyNo. CIV. CCB-12-1674,
2015 WL 507817, at *9 (D. Md. Feb. 6, 2015) (“The deputies deny having actually made such an
inference. But a reasonable factfinder could reach the opposite conclusion.”).

Defendants assert in their reply brief that the only relevant inquiry isthehn either
Defendant knew that Johnson was a possible predageeDkt. 86-1 at 10, 18-24This is
incorrect. “Just because it is possible to state a claim on the basis of a kjuantésige that a
particular inmate poses a heightenett of assault to the plaifftidoes not mean that this is the
only way to state a claimSometimes the heightened risk of which the guards were aware comes
about becausef their knowledge of the victing’ characteristics, not the assailaft Weiss v.
Cooley 230 F.3d 1027, 1032 (7th Cir. 20(06itations omitted). Doe, at minimurhas followed
this latter course. As explained above, she has identified evidence showing Gladden’and Og
knowledge of her transgender appearance, knowledger “house alone” status, and
knowledge of their own flagging security practices. From these, a reasamglteyld find that
Gladden and Ogu knew they were placing Doe at substantial risk of sexu#ll assau

b. Disregard of Risk

A finding of “deliberate indifference” requirasot only that officials knew of a risk to
inmate safety, but that the@ysodisregarded it. Thus, even if prison officials have actual
knowledge of a risk to prisoner safety, they do not violate the Eighth Amendment iétpeynd
reasonably to that riskcarme, 511 U.S. at 844Giroux, 178 F.3cat33. Defendants properly
state this ruleseeDkt. 70 at 21-22, but provide no analysis and identify no faajgestingvhy
they might fall within it. As a result, Defendants have not properly raisedrgumant. See

Cement Kiln Recycling Coal. v. EP255 F.3d 855, 869 (D.C. Cir. 2001) (per curiam) (“A
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litigant does not properly raise an issue by addressing it in a ‘cursoryrfasitio only ‘bare-
bones arguments.” (quoting/ash. Legal Clinic for the Homeless v. Bart9®7 F.3d 32, 39
(D.C. Cir. 1997))).

Doe, in contrast, points to evidence that would allow a reasonable jury thdind
Gladden and Ogu failed to take advantage of options far more reasonable tharceltingle-
Johnson with DoeSeeDkt. 77 at 42. She argues, for example, that neither Gladden nor Ogu
has supplied any reason why Johnson needed to be transferred into Doe’s cellkit @ll. aD
30-31. Defendants could have left Johnson in his original cell, and thereby avoided theatin
risk in the first place.Or they could have placed him in any number of apparently emptyocells
the temporary “holding cadge SeeDkt. 76-1 at 65-66 (Ex. 14Pkt. 77-7 at 39—40 (Reid Dep.
55-56). And, according to Doe, they could have at least reduced the risk of rape by performing
periodicsecurity checksDkt. 77 at 42see suprdart 1.D.1.

As a result, the Court concludes that a reasonable jury could find that Gladden and Ogu
acted with deliberate indifference,cathereby violated the Eighth Amendment, when they left
Johnson in Doe’s cell unsupervised overnight.

B. Clearly EstablishedLaw

Havingdeterminedhat a reasonably jury could find that Gladden and Ogu acted with
“deliberate indifferenceby puttingDoe at rsk of rape at the hands of her fellow inmate, the
Court must next consider whether that conduct violateght that wasclearly establishedat
the time SeeAshcroft 563 U.Sat 735. This question is “conceptually distinct” from questions
of the sufficiency of the evidenceJohnsorv. Jones515 U.S. 304, 313-14 (1995). For purpose

of answering it, therefore, the Court will assume the truth of Doe’s ver§ihie facts—
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described above-which the Court deems to be “adequately supported” sutla tie@sonable
jury could find them.See Behrens v. Pelletjé&16 U.S. 299, 313 (1996).

Defendantsarguethat“there was no violation of ...any clearly defined right implicating
the Eight Amendment’s prohibition against cruel and unusual punishment.” Dkt. 70 at 23.
Assuming that Doe’s version of the facts is correct, that contention is frivoldiesSupreme
Court held unequivocally iRarmerthat“prison officials may be held liable under the Eighth
Amendment for the rape of a transgender inmatanogher inmate if the officials knew that the
victim faced a substantial risk of serious harm and they disregardedskhay failing to take
reasonable measures to abate 8chwenk v. Hartford204 F.3d 1187, 1197 (9th Cir. 2000)
(describing the hdling of Farmer, 511 U.S. at 847). Is difficult to imagine a clearly
establishedule that is more on point than that. And this riglatsclearly establishedmoreover,
well before July 2012:

In the simplest and most absolute of terms, the Eighth Amendment right of

prisoners to be free from sexual abuse was unquestionably clearly established pri

to [September 1994], and no reasonable prison guard could possibly have believed
otherwise.

Id.; accord, e.g, Howard, 534 F.3d at 1242 (“The Supreme Court and the Tenth Circuit have
repeatedly and unequivocally established an inmate’s Eighth Amendment righgrtiduted
from substantial risks of sexual assault by fellow prisonensdhle v. Leonal, 477 F.3d 544,
553 (8th Cir. 2007) (“It has long been establishedhis Circuit and elsewhere tha] prison
official may be held liable under the Eighth Amendment if he or she knows that an faneste
a substantial risk of serious harm and diardg that risk by failing to takeasonable measures
to abate it.’ (citation omitted))elez v. Johnsor395 F.3d 732, 736 (7th Cir. 2005) (“Although
[the parties] disagree over how the constitutional right at issue here should dsterieed, we

believe it is plainly the right to be free from deliberate indifference to rapassallt. There
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can be no debate that this right was clearly established [in 19%H5tgte of Gaither v. District
of Columbia 833 F. Supp. 2d 110, 118 (D.D.C. 20{1)is well-established that ‘prison
officials have a duty to protect prisoners from violence at the hand of other psis9ner
(quotingFarmer, 511 U.S. at 833

None of this is to say that Gladden and Ogu are necessarily liable under 8 1983. The jury
may or may not find the factual predicate®oe’s Eighth Amendment clasn But, on the
present record, and resolving all disputed factual issues in Doe’s favor, quaiifireshity is
unavailable.

CONCLUSION

Defendants’ motion fopartialsummary judgment, Dkt. 70, is hereBRANTED as
unopposed with respect to Rhyne, Adjanla, Pope, and HolbrooRQENtED with respect to
Gladdenand Ogu.

SO ORDERED.

/s/ Randolph D. Moss
RANDOLPH D. MOSS
United States District Judge

Date: October 18, 2016

31



	I. BACKGROUND
	A. Doe’s Incarceration Before July 17, 2012
	B. Johnson’s Incarceration Before July 17, 2012
	C. Night of July 17–18, 2012
	1. Johnson’s First Double-Celling with Doe (1:50 a.m. to 2:46 a.m.)
	2. Johnson’s Second Double-Celling with Doe (3:02 a.m. to 8:00 a.m.)

	D. Jail Protocols
	1. Security Checks
	2. Inmate Transfer Protocol

	E. Defendants’ Testimony
	1. Gladden
	2. Ogu


	II. STANDARD OF REVIEW
	III. ANALYSIS
	A. Eighth Amendment Violation
	1. Objective Risk of Serious Harm
	2. Subjective “Deliberate Indifference”
	a. Knowledge of Risk
	b. Disregard of Risk


	B. Clearly Established Law

	CONCLUSION

