BURNS v. GEORGETOWN UNIVERSITY MEDICAL CENTER et al Doc. 111

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTOINETTE BURNS,
Plaintiff,

V. Civil Action No. 13-898 (CKK)

MATTHEW D. LEVY, et al,
Defendants.

MEMORANDUM OPINION
(December, 2019)

Plaintiff Lt. Col. Antoinette Burnssued Defendants MedStar Georgetown University
Hospital and Matthew DLevy, M.D., and former Defendant Georgetown University Medical
Center, on various grounds relating to her participation in and exit from the MGUH @uotym
Pediatrics att Child Advocacy Fellowship Program. Lt. Col. Bummisginally alleged various
claims against the Defendants, including breach of contract and defamaiios. clehis Court
previously granted summary judgmenttb@ Hospitaland Dr. Levy on the breach ofontract
claims,which the Court of Appeals affirmed.

The Court of Appeals, however, did not affirm the Court’s grant of sumjudgynent on
Lt. Col. Burnss defamation claimand remanded at least a subset of those cla®osisequently,
at issue betwerthe parties nows the scope of the mandate on remand from the Court of Appeals.
Also pending before the Court are the patiiser pretrial filings. How the Court rules arfew
majorobjections and motiona liminemay significantly impact the pées positions with respect
to numerous others. Accordingly, the Court considexeralcategories of disputes between the

parties in this Memorandum Opinion and the accompanying @sdanling on the Defendarits
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motionsin limine and on Lt. Col. Burris objection to Defendaritsnvocation of the common
interest privilege
|. OVERVIEW

This Memorandum Opinion considers six broad categories of issues raised bytitge p
pretrial briefing. First, upon consideration of the relevant briefihiggal authorities, and record,
the CourtGRANTS IN PART, DENIES IN PART, andDENIES WITHOUT PREJUDICE IN
PART DefendantsMotion in Limineto Exclude Proposed Testimony and Evidence on Subjects
that Are Not Rievant and Would Be Confusing, Irrelevant, Misleading, and Unfairly Preglidic
In their motion, Defendants argue that two broad categories of evidence shoubtlidee:x The
Court concludes that the findings of the Court of Appeals, and its affirmatiors @ dhirts grant
of summary judgment on the contract claims, limits the evidencétthaol. Burnscan introduce

at trial. However, the Court disagrees that the Court of Appeals limitednignce of the

! For this Motion, the Court’s consideration has focused on the following:
e Joint Pretrial Stateme(itJoint Pretrial Stmt), ECF No. 93;
¢ DefendantsPoints and Authorities in Support of their Objections to Portions of the Joint
Pretrial Statement and in R®nse to Plaintif6 Objections to the Joint Pretrial Statement
(“Defs. Combined Pretrial Stmt. Objs. and REspECF No. 93-1;
¢ Plaintiff s Memorandum of Points and Authorities in Opposition to Defendabjsctions
to the Joint Pretrial Statemg{iPl.’s Pretrial Stmt. Opgp”), ECF No. 932;
¢ DefendantsMotion in Limineto Exclude Proposed Testimony and Evidence on Subjects
That Are Not Relevant and Would Be Confusing, Irrelevant, Misleading, andrlynfai
Prejudicial(“Defs.” Mot. to Exclude Certain Contract and Defamation EyicECF No.
100;
e Plaintiff's Omnibus Opposition to DefendanFive Motionsin Limine (“Pl.’s Omnibus
Oppn”), ECF No. 105; and
o DefendantsReply to Plaintiffs Omnibus Opposition to Their Motioms Limine and
Response to HdProffer of Evidencg”Defs! Reply to Pl.s Omnibus Opmp”), ECF No.
107.
In an exercise of its discretion, the Court finds that holding oral argument ferrtteg®ns
would not be of assistance in rendering a decisi®gel CvR 7(f).

2



defamation claims as narrowly as Defendaintend Still, much of the evidence that Lt. Col.
Burns wants to offer should be excluded, as the Court outlines below.

Second, the CouENIES Lt. Col. Burnss request that the Court find that the common
interest privilege does not apply to the counications at issue. Under the lawof-thecase
doctrine and mandate rule, the Court follows its prior conclusion from the first round of gumma
judgment briefing that the common interest privilege applies. Even if the Caerhateobligated
to follow its prior ruling, the common interest privilege still applies. This, however, does not
preclude Lt. Col. Burns from arguing at trial that the privilege was abuseldas by a showing
of malice (including falsity).

Third, the CourtDENIES WITHOUT PRE JUDICE DefendantsMotion in Limine to
Exclude Witnesses Not Disclosed or Identified as Such by Plaintiff irRidie 26 Disclosures or
Discovery® The parties have provided insufficient information regardihgther there has been
a violation of the relevant rules, whether any violation was harmless, and as hopatticular
remedy is warranted. Consequently, the Court will require the partiesgogipdemental briefing

on the issues outlined below and in the accompanying Order.

2 For this issue, the Court’s consideration has focused on the following:

e Joint Pretrial Stmt., ECF No. 93;

e Defs! Combined Pretrial Stmt. Objs. and Resp., ECF No. 93-1;

e Pl’s Pretrial Stmt. Opp, ECF No. 93-2; and

e Pl’s Omnibus Opp’n, ECF No. 105.

3 For this Motion, the Court’s consideration has focused on the following:

e Joint Pretrial Stmt., ECF No. 93;

e Defs! Combined Pretrial Stmt. Objs. and Resp., ECF No. 93-1;

e Pl’s Pretrial Stmt. Opp, ECF No. 93-2;

e DefendantsMotion in Limineto Exclude Witnesses Not Dischs or Identified as Such
by Plaintiff in Her Rule 26 Disclosures or Discovdfyefs. Mot. to Exclude Certain
Undisclosed Withess8s ECF No. 97,

e Pl’s Omnibus Opp’n, ECF No. 105; and

e Defs! Reply to Pl.’'s Omnibus Opp’n, ECF No. 107.
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Fourth, the CouttRANTS IN PART andDENIES WITHOUT PREJUDICE IN PART
DefendantsMotion in Limineto Exclude Proposed Testimony and Reports of Plaintiff's Expert
Witness, Dr. Gregory Scott Blaschkeln accordance with the Cotstconclusions elsewhere in
the Memorandum Opinion that certain evidence related to Lt. Col. Budmsmissed contract
claims should be excluded, the Court finds that certain of Dr. Blaschk&stimony should
similarly be excluded. The partiesubmissions, however, are not sufficient for the r€om
determine whether any of Dr. Blaschkanticipated testimony should be excluded under Federal
Rules of Evidence 702 and 703. The Court will accordingly require the parties to fileraepfdl
briefing on the issues outlined below and in the accompanying Order.

Fifth, the CourtGRANTS IN PART and DENIES IN PART DefendantsMotion in
Limine to Exclude Damages Evidence for Loss of Income and Attorieses, and to Strike
Plaintiff's Claim for AttorneysFees® The Court agrees with Defendants that evidence relating to

lost income damages should be excluded and grants that portion of its Motion. The Gwoant fur

4 For this Motion, the Court’s consideration has focused on the following:
Joint Pretrial Stmt., ECF No. 93;
Defs! Combined Pretrial Stmt. Objs. and Resp., ECF No. 93-1;
Pl.’s Pretrial Stmt. Opp, ECF No. 93-2;
DefendantsMotion in Limineto Exclude Proposed Testimony and Reports of Plamitiff
Expert Witness, Dr. Gregory Scott Blascl{kBefs. Mot. to Exclude Expert Tes}, ECF
No. 99;
e Pl’s Omnibus Opp’n, ECF No. 105; and
e Defs! Reply to Pl.’'s Omnibus Opp’n, ECF No. 107.
® For this Motion, the Court’s consideration has focused on:

e Joint Pretrial Stmt., ECF No. 93;

e Defs! Combined Pretrial Stmt. Objs. and Resp., ECF No. 93-1;

e Pl’s Pretrial Stmt. Opp, ECF No. 93-2;

e DefendantsMotion in Limine to Exclude Damages Evidence for Loss of Income and
Attorneys Fees, and to Strike Plaintdéf Claim for Attorneys Fees(“Defs! Mot. to
Exclude Damages Evit), ECF No. 96;

e Pl’s Omnibus Opp’n, ECF No. 105; and

e Defs! Reply to Pl.’'s Omnibus Opp’n, ECF No. 107.
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grants Defendantsequest to strike . Col. Burnss request for attorneyfees as she cannot

recover them in this caskut it denies Defendantslotion to the extent that it seeks to exclude all

evidence of attorney$ees Lt. Col. Burns is not precluded from introducimag,the appropate

juncture,limited evidence regarding attornéysesbecauset is relevant to computing punitive

damages under District of Columbia law. The Court, howé¢iwats the scope of attorneykees

for which evidence may be introduced.

Lastly,the Cout GRANTS IN PART, DENIES IN PART, andDENIES WITHOUT

PREJUDICE IN PART DefendantsMotion in Limineto Exclude Documents Not Identified as

Required by the Cous Pretrial Scheduling and Procedures Order or Previously Produced During

Discovery® The Courtdenies Defendaritsequest to completely exclude fifteen exhibits, grants

the portion of their Motion seeking to exclude ten exhibits relating to Lt. Col. Budasnages,

and denies without prejudice their Motion to the extent that it seeks to excludet EB&hibif

Defendants wanto move to exclude Exhibit 65 again, the Court will require additional

submissions from the parties as outlined bedow in the accompanying Order.

6 For this Motion, the Court’s consideration has focused on:

Joint Pretrial Stmt., ECF No. 93;

Defs! Combined Pretrial Stmt. Objs. and Resp., ECF No. 93-1;

Pl.’s Pretrial Stmt. Opp, ECF No. 93-2;

Defendants Supplemental Points and Authorities in Support of Their Objections to
Portions of the Joint Btrial Statement and in Response to Plaisti®bjections to the
Joint Pretrial StatemexitDefs. Suppl. Objs. to Joint Pretrial Stif){. ECF No. 94,

Plaintiff's Response to Defendah&upplemental Memorandum of Points and Authorities
(“Pl’s Resp. tdefs: Suppl. Objs’), ECF No. 101;

DefendantsMotion in Limineto Exclude Documents Not Identified as Required by the
Court’s Pretrial Scheduling and Procedures Order or Previously Produced During
Discovery(“Defs! Mot. to Exclude Certain EX3, ECF No. 98;

Pl’s Omnibus Opp’n, ECF No. 105; and

Defs! Reply to Pl.’s Omnibus Opp’n, ECF No. 107.
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1. BACKGROUND
This Court examined the facts of this case in its prior summary judgment rulings,cto whi
it refers the readerSeeBurns v. Levy373F. Supp. 3d 14951-52(D.D.C. 2019)X"“Burns III");
see Burns v. Georgetown Univ. Med. O@ivil Action No. 13898 (CKK), 2016 WL 4275585, at
*2—*6 (D.D.C. Aug. 12, 2016)“Burns I). In short, in this lawsuit, Lt. Col. Burns pursued
contractbased claims, defamation claims, and a claiintentional interference with prospective
economic advantage against a combination of the Hospital, the UniversiDr.drevy. Second
Am. Compl.,ECFNo. 26. The Court granted summary judgment for all three Defendants as to all
claims and dismissed Plaintgfcase.SeeBurns | 2016 WL 4275585. On appeal, the D.C. Circuit
affirmeddismissal of all but the defamation claims, as to which it reversed and rednenthis
Court for certain furthedeterminationsSeeBurns v. Levy873 F.3d 289 (D.C. Cir. 201¢7)Burns
[1”). The parties now dispute the scope of the D.C. Cicteihand and the impact that fiadings
haveon what evidence may be introduced at trial.
1. LEGAL STANDARD
Althoughneither the Federal Rules of Civil Procedure nor the Federal Rules of Evidenc
explicitly authorize motiong limine, “the practice has developed pursuant to the district’sourt
inherent authority to manage the course of tfialsuce v. United Stategl69U.S. 38, 41n.4
(1984). In fact, under Federal Rule of Evidence 103, the court hoasiduct a jury trial so that
inadmissible evidence is not suggested to the jury by any inaatise extent practicablg-ed.
R. Evid. 103d). “Pretrialmotionsin limine are an important mechanism to effectuate this goal of
insulating the jury from inadmissible evidericenited States v. BikundNo. 14CR-030 (BAH),
2015WL 5915481, at *3 (D.D.C. Oct. 7, 201%nd aré designed to narrow the evidentiary issues

for trial and to eliminate unnecessary trial interruptipigradley v. Pittsburgh Bd. of Eduyc.



913F.2d 1064, 1069 (3d Cir. 1990%eeUnited States v. Jacksop27F.2d 1198, 1209 (D.C. Cir.
1980) (“ A pre-trial ruling, if possible, magenerally be the better practice, for it permits counsel
to make the necessary strategic determinatipns.

Motionsin limine are therefore understandably intended to deal with discrete evidentiary
issues and are not another opportunity to file disgudssgabsitive motions.Dunn ex rel. Albery
v. State Farm Mut. Auto. Ins. C@64 F.R.D. 266, 274 (E.D. Mich. 2009 light of this limited
purpose, motionf limine “should not be used to resolve factual dispotegeigh evidencé
which remains th&function of a motion for summary judgment, with its accompanying and crucial
procedural safeguard<C & E Servs., Inc. v. Ashland In639F. Supp2d 316, 323 (D.D.C2008).
Factual questions, in other wordshould not be resolved through motiondimine,” Goldman
v. Healthcare Mgmt. Sys., InG59F. Supp.2d 853, 871 (W.DMich. 2008), nor is a motiom
limine a*“vehicle for a party to ask the Court to weigh the sufficiency of the evideBowers v.
Nat'l Collegiate Athletic Ass, 563F. Supp. 2d 508, 532 (D.N.J. 2008).

Due to the trial cours “familiarity with the details of the case aitsl greater experience

in evidentiary matters,it is * accorded a wide discretion in determining the admissibility of
evidence under the Federal RulesSprint/United Mgmt. Co. v. Mendelsqtsb2U.S. 379, 384
(2008) (quotingUnited States v. Abefi69U.S. 45, 54(1984). When a motionn limine relates

to the admissibility of evidence on relevance grounds, the court must determatieewthe
eviderce is relevant under Federal Rule of Evidence 401 or otherwise inadmissible under Rule
403. This assessment tihe probative valueof the evidence andweighing any factors
counseling against admissibility is a mattest for the district coufs soum judgment. Id.

(internal quotation marks omitted) (quotiAfpel 469U.S.at54). “This is particularly true with

respect to Rule 403 since it requires'‘@mthe-spot balancing of probative value and prejudice,



potentially to exclude as unduly prejudicial some evidence that already hasobeentd be
factually relevant.”” Id. (quotingl S. Childress & M. Davis, Federal Standards of Review § 4.02,
at4-16 (3d ed.1999)

Under Rule 401 he bar for relevance is low: Evidence is relevant if it tends to make a fact
of consequence more or less probable than without that evidence, Fed. R. Evid. 401, firavided
it is not otherwise excluded under the Rules, the Constitution of the United Stateg\obrofn
Congressked. R. Evid. 40. Moreovergven when evidence is relevant, the court may exclude it
under Rule 40®n several grounds, includirfgf its probative value is substantially outweighed
by a danger of one or more of the following: unfair prejudice, confusing thesjsaisteading the
jury, undue delay, wasting time, or needlessly presenting cumulative e¥idéed. R. Evid. 403
In this context, unfair prejudice means an undue tendency to suggest decision on an improper
basis, commonly, though not necessarily, an emotiondl’ obmited States v. RinG06F.3d 460,

472 (D.C. Cir. 2013fquoting Advisory Committés Note, Fed. R. Evid. 403).

The trial judge’s discretion extends not only to the substantive evidentiary, ftulinglso
to the threshold question of whether a motiorliimine presents an evidentiary issue that is
appropriate for ruling in advance of triddnited States v. Valengi&26F.2d 169, 172 (2d Cir.
1987);seeRosemann v. RotDie, Inc, 377F.3d 897, 902 (8th Ci2004);United States v. Layton
720F.2d 548, 553 (9th Cin983),cert. denied 465U.S. 1069(1984),and overruled on other
grounds by United States v. W.R. Grab26F.3d 499 (9th Cir2008). The trial judge has the
“discretion to rule in limine or to awalevelopments at trial beforeling.” Stephen A. Saltzburg
et al., Federal Rules of Evidence Manudl08.02[13] (9th ed. 2006)[ Ijn some instances it is

best to defer rulings until trialyheredecisions can be better informed by the context, foundation,



and relevance of the contested evidence within the framework of the trial as a wWleatares v.
Bernal 790F. Supp. 2d 769, 775 (N.Dil. 2011).
V. DISCUSSION

In their pretrial filings, the parties havecluded numerous objections and motions
limine. The partiesdisputesprimarily fall into a few broad categories, most of which are also
raised by Defendaritsnotionsin limine. Lt. Col. Burnsfurther requests that the Court decide
whether the qualified common interest privilege applies to the Hospit&@lrahdvy s statements.
Resolution of this question and timtionsin liminewill address many of the partiebjections
and may substantially &€t the partiégretrial filings and strategylhe Court therefore considers
these major disputes below.

A. DefendantsMotion in Limineto Exclude Certain Contract and Defamation Evidence

Defendarg contend that in light of the D.C. Circlstdecision, evidence related tot. Col.
Burns’s dismissed contract claimsacluding her‘one fellowship theory, ando Lt. Col. Burnss
defamation clainbased orthe contents of theinal Summative AssessmghESA”) is irrelevant
or otherwise inadmissiblend should be excluded under Federal Rofe€evidence 40 and 403
SeeDefs! Mot. to Exclude Certain Contract and Defamation Evid.response, Lt. Col. Burns
suggestghat dismissal of her contract claims has no effect on her ability to uteoderain
evidence related to the fellowship. She further argues that the Court of Appealsded the
entirety of her defamation claims and contests the narrow reading otitata that Defendants
propose.SeePl.’s Omnibus Opp’rat 14-18;Pl.’s Pretrial Stmt. Ogp at2—4, 7-9.

Defendants are mistaken about the scope ofthiedate from the Court of Appeals. It
reversed and remandadl of Lt. Col. Burnss defamation claims, not just theo facets of those

claimsthat it discusseth more depthn its opinion. However, the Hospital afat. Levy are



correct that muclbf the evidencét. Col. Burnswants to introduce is either@&evant on remand
or is otherwise inadmissible.

1. The Scope of the Mandate on Remand

The parties contest exactiyhich claimsor factual determinationthe Court of Appeals
remanded to this Court. In their MotionLiming the Hospital and Dt.evy argue that only one
of Lt. Col. Burn$s defamation theories was remandedier the mandate ruléwhether the
statemets that [t. Col. Burns] was dismissed from the Program are defamatory, and not any other
statements made in the FSADefs. Mot. to Exclude Certain Contract and Defamation Esid.

15. To the contrary, Lt. Col. Burraggues that while the Court of Amde made some specific
findings, it remanded all her defamation clair®$. s Pretrial Stmt. Opp at 2. This Court agrees
that the remand is not so narrow as the Hospital andeDy. claim.

Under the mandate rule, this Court cannot deviate from the mandate issued by the Court of
Appeals for the District of Columbia CircuitSee Indep. Petroleum Assof Am. v. Babbit
235F.3d 588596—-97(D.C. Cir. 2001)“Under the mandate rul&gn inferior court has no power
or authority to deviate from the marneassued by an appellate cotir{quotingBriggs v. Pa. R.R.

Co, 334U.S. 304, 306 (1948)) “The mandate rule is‘anore powerful versicrof the lawof-
thecase doctrine, which prevents courts from reconsidering issues that have lad¢readigcided

in the same caske Id. (quotingLaShawn A. v. Barry87F.3d 1389, 139& n.3 (D.C. Cir. 1996)

(en ban}). This doctrine, howevetdoes noseek to sweep under its coverage all possible issues
arising out of the facts of the caseUnited States ex rel. D&pof Labor v. Ins. Co. of N. Am.
131F.3d 1037, 1041 (D.C. Cir. 1997)nsteadjt “is limited to issues that were decided either

explicitly or by necessary implicatighand “[tlhe mere fact that [an issue] could have been

decided is not sufficient to foreclose the issue on rerifard. (quotingMaggard v. QConnell,
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703 F.2d 1284, 128@.C. Cir. 1983)). To interpret the mandate, this Court must consider the
D.C. Circuits opinion. See idat 1041 n.{“[ ]t is entirely appropriate-and, in most cases in this
circuit, necessaryto consult the opinion to interpret the mandate.

In its opinion, the Court of Appeals reversidis Caurt's grant of summary judgment,
finding that“[t]he record reveals enough of a dispute of fact to preclude summary judgment.
Burnsll, 873F.3dat295 The opinion focused on Lt. Col. Buteglaim that the hospital defamed
her“by its telling the Air Force she had bé&dined from theHospital. Id. It identified two relevant
disputed issues. First, it was disputed on the record whether the statementGbatBurnswas
dismissed forause was false. Second, if it was false, it was disputed whether Hospitahpkrson
knew or should have knowof its falsity. See id.at 295-96. The Court of Appealsiltimately
explained that:

Because a reasonable jury could find (1) that the reppitewy and the Hospital

thatBurnswas fired were false statements, and (2) that the statements were made

with the requisite knowledge or notice of their falsity (depending on the

applicability of the peer review statute)e reverse the district court onBurns’s
defamation claims and remand for further proceedings.

Id. at 297(emphasis added)

The Hospital andr. Levy therefore contend that because the Court of Appeals did not
explicitly reverse this Cousd finding that the common interest privilegariedLt. Col. Burnss
defamation claim based on tR&A, and instead focused on those two disputed issues, whether
theFSAwas defamatory is no longer at issi@@eDefs! Combined Pretrial Stmt. Objs. and Resp.
at4-5;Defs! Mot. to Exclude Certain Contract and Defamation Eatd.5-16. Defendants are
mistaken.

While the Court of Appeals focused on those two disputed issues, it never explicitly
affirmed this Courts grant of summary judgment to Defendants with respect t6SAe For a

court to be bound by a mandatehe issue must actually have been deci@gtther expressly or
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by necessary implicatidon thatappeal:. Maggard 703 F.2dat 1289 (quotingCleveland v. Fed.
Power Comrim, 561F.2d 344, 348 (D.C. Cir. 1977)):The mere fact that itould have been
decided is not sufficient to foreclose the issue on rerhatdl. Although the Court of Appeals
could have reached the issue of whether Lt. Col. Bsroiher defamation claims were properly
decided on summary judgment, it did Wotso Consequently, the Court is not boundamysub
silentioaffirmance, contrary to what the Hospital dd Levy claim.

Instead the Court of Appealmerely identified at least two issues precluding the grant of
summary judgment without affirming any ¢fi$ Courts findings on Lt. Col. Burns’s defamation
claims. It furtherexplicitly statel that it reversed this Coufton Burris defamation claimnis
without narrowing the scope of that reversalremand.Burnsll, 873F.3d at 297. And wheta
Court of Apeals reverses a grant of summary judgment by finding genuine disputesaasrialm
facts] which iswhat happeneldere,“remand to the district court effectiveéhgstartsthe litigation
in the district court. Corrigan v. Glover 254F. Supp. 3d 184, 199 (D.D.C. 201@&ppeal
dismissed No. 177099, 201 AL 6945808 (D.C. Cir. Dec. 20, 2017)lits remand therefore
included all of Lt. Col. Burris defamation claims, includireyen those thahe opinion did not
discuss at length.

Accordingly, the Court denies the portion of the Hospital BindLevy s Motion seeking
to exclude evidence relatedltt Col. Burnss defamation claim based on tR8A. However, as
the Court explains in more detail belogge infraSection V.B (discussingapplicability of
common interest privilege on remand), the common interest privilege still protedi®spaal
and Dr.Levy's statements under the kaftthe-case doctrine and mandate rule. Témaining
issues on remand, then, involve whether Lt. CalknBcan overcome the priviletg protection

for each of her defamation claimsncluding her claim premised on tR&A's contents.
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2. The Effect of Dismissirlg. Col. Burns’s Contract Claims

The Court of Appeals affirmethe grant of summary judgment to the Hospital d@nd
Levy onLt. Col. Burnss original contract claimsBurnsll, 873 F3d at293-95 In doing so, it
rejectedLt. Col. Burnss singlefellowship theory thatshe accepted oriellowship with multiple
parts,”and that she resigned from that one fellowshg.at 293. Ultimately, he “unambiguous
words of the contracts at isSweere “fatal to all of her arguments.id. at 294. Now, on remand,
Lt. Col. Burnshas indicatednat she plans to introduce certain evidence that the Hospit&lrand
Levy claim werdargelyrelated to her dismissed contract claims. This evidence, Defendants argue,
is either irrelevantr otherwise inadmissible

Lt. Col. Burnsdisagrees. She clagrthatall this evidence still remains relevant to her
defamation claimbecauséthe dismissal of the contract claims has no impadhis evidencé.
Pl’s Omnibus Opm at 16. Sheargues that this evidence relating to, among other things, the
contractial relationships between the parties, the pamigsectations about the fellowships, and
the working relationship betweérn. Col. BurnsandDr. Levyis relevant because it goes“tbe
state of mind of DiLevy andJamie Padmotdor thenegligent and intentiondlefamatiorclaims
Pl.’s Pretrial Stmt. Ogp at 7-8. Lt. Col. Burns also contends that this evidence goes toward her
demonstration of maliceo overcome the&ommon interest privilege that otherwise shields the
statements at igge. Id. at 8;see also infraéSection V.B (discussing applicability of common
interest privilege).

Lt. Col. Burnsis correct that the mental state of the partiesfect of consequence foer
claims. To satisfy the requirements for defamation under District of Columiyishia must prove
“(1) that [she] was the subject of a false and defamatory statement; (2) that the statement was

published to a third party; (3) that publishing the statement was at least neglige@) thafshe]
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suffered either actual or legal harntarah v. Esquire Magazing36F.3d 528533-34(D.C. Cir.
2013) Lt. Col. Burnsmay also attempt to overcome the common interest privilege at trial by
demonstrating malice. SeeColumbia First Bank v. Fergusp665A.2d 650, 656 (D.C. 1995)
(** The qualified privilege is a complete defense to libel, but the defense is |tst blyawing of
malice!” (quotingMosrie v. Trussell467A.2d 475, 477 (D.C. 1983)) The mental state dbr.
Levy and other Hospital psonnel is relevant, then, to her argumeklhat is less clear ishether
all the contestedvidence makes it mom# lessprobable that Defendants had, or did not htwe,
requisite mental state

Defendantsfurther arguethat even ifany of the evidence they challenged is relevant,
considering that Lt. Col. Burhs contract claims have been dismiss&diroduction of any
testimony or evidenceegardingher impressions or understandings of which entity she had a
contract with, the nature or quality of the Progrdmn] the structure of the Programwill cause
confusion, waste time, unduly delay the trial, amdlirly prejudiceDefendants.Defs. Mot. to
Exclude Certain Contract and Defamation Eatl.14. According to Defendants, much thfe
proposed testimony should be excluded on those grounds.

Lt. Col. Burnsresponds only summarily to Defenddraigguments in this vein, stating that
“the probative nature of the evidence is substantially outweighed yyprajudice to the
Defendants, because the Hospital andLBxy have shown no prejudi¢e.Pl.’s Pretrial Stmt.
Oppn at 9. She does not address, in either her originelrial Objections or her Omnibus
Opposition to Defendant#lotions in Liming Deferdants arguments regarding the dangers of
confusing or misleading the jury about the issues. Those arguments are thareteded.See
Wannall v. Honeywell, Inc775 F.3d 425, 428 (D.C. Cir. 201@)I1]f a party files an opposition to

a motion and therein addresses only some of the mgvarguments, the court may treat the
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unaddressed arguments as concéjiesee alsdPretrial Scheduling and Procedures Order, ECF
No. 92, at §“Similarly, where a party fails to respond to arguments in opposition pape@xuhe
may treat those specific arguments as conce&tasavang v. Deutsche Bar@66F. Supp. 2d
196, 201 (D.D.C. 2009).”).

Despite this concessiothe Court examines the parfiesguments at length belowAs
some of thediscussions and rulinga this Memorandum Opinion will undoubtedly impact the
parties arguments and motioms limine, the Court focuses here on Defendaatgections under
Rules 401 and 403To the extent that Defendahtsjections on other grounds are not mooted by
the Courts determinations in this Memorandum Opinion and the accompanying Order, they are
denied without prejudice to enable Defendants to consider whether they areestdhteind
whether they want to raise them in relation to thésezldoint Pretrial Statement

i. Dr. Levy’s Testimony in Exhibits A and B

Defendantdirst challenge as irrelevant or otherwise inadmissibteo portions ofDr.
Levy's deposition testimony, which they attached to their Motion as Exhibits A anch&Cadurt
disagrees thalll the excerpted portions @ft. Levy s testimony are now irrelevant. Mastthe
testimonyis probative with respect to disputed issues specifically identified by the Gbu
Appeals inBurnsll, such as the timing of Lt. CdBurns’s dismissal and wheth@®r. Levy acted
with malice See e.g, Burnsll, 873F.3d at295 (“Whether the statement was false, and whether
Hospital personnel knew or should have known of its falsity, is disputed on the present)record.

Consider tle testimony excerpted in Exhibit ALhis discussiolis relevant to at least two
disputed issues identified by the Court of Appe&lsr exampleDr. Levydiscusseshe timing of
Lt. Col. Burnss dismissalDefs! Mot. to Exclude Certain Contract and Defamation Efixl. A

at46-47,and the method by which Ihelieved that hdismissed.t. Col. Burnsid., both of which
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are probativevhen it comes tohe timing dispute noted by the Court of AppeaSeeBurnsil,
873 F.3d at 296" Considering the University stated intent to treat. Col. Burnss withdrawal
effective as of April 3, a reasonable jury could decideltha@ol. Burnsterminated her University
fellowship agreement on April 3 or December 11, and that either ternmnate prior to the
Hospital’'s attempt to dismiss h@r.

What is more, the testimony sheds light@n Levy s understanding of the fellowship
structureand his knowledge of the underlying contractde explains that he knew 'liteseen
“documents evidemrg ColonelBurnsentering into a research fellowship with the university,
Defs! Mot. to Exclude Certain Contract and Defamation Efax. A at50:16-51:7, buthat he
was not involved in the university fellowshnggotiation procesg]. Ex. Aat51:8-2:2. On the
one handDr. Levy s reviewor recollection of any such documents tends to make it more probable
that he was aware thattthe University terminated its fellowship first, he and the Hospital lacked
any authority to dismiskt. Col. Burns. On the other hanDr. Levy s noninvolvemenin the
university fellowship process and lack of memory as to the details of the uyiyemiramtend
to make it more probable that he did not have that knowledd@s testimony is therefore
probative.

The same is true of theepositiortestimony excerpted in Exhili. In this testimonyDr.
Levy discussedis knowledge ofLt. Col. Bums’s negotiated resignation from thmiversity
fellowship see, e.g.id. Ex. B at65:7—66:7,and when he learned that the two fellowships were
distinct,see, e.gid. Ex. Bat67:1-68:13id. Ex. Bat70:14-71:3. These lines of testimony, along
with others in this portion, similarly relate for. Levy s mental state and knowledge of the
underlying fellowship structure and contractual relationships. Accorditgthe extent that the

testimonyabou the fellowshipshallenged byr. Levyand the Hospital sheds light tre mental
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state ofDr. Levyor the Hospital in publishing the allegedly defamatory statenoerkte disputed
issues identified by the Court of Appedls designatetestimony is elevant

Theprobative valuef Dr. Levy stestimonyin Exhibits A and Bmoreover, outweighthe
risks of confusion and prejudice that Defendants claim will occur. It is true thétnes, the
deposition transcript is difficult timllow. Counsefor Lt. Col. Burnsdid not make this any easier,
as his questions sometimes appear argumentative or duplic8teg.e.qgid. Ex. A at47:17-19
(“Q. I dorit want to say that. | donthink it's true. Do you think’is true?). But, contrary to
Defendantsassertionsmuch ofthe challengedepositiontestimony speaks directly fr. Levy s
understanding of the fellowship$ormal structure and othedisputedissues His answers
regarding when he found out about the distinct nature of the two fellowskimse.g.id. Ex. B
at70:14-71:3for instance, explicitly relates to the disputed timing issue that the CAppehls
discussed.

Overall, there is a closeexus between this testimoagdthe mental state d@r. Levyand
other Hospital personnddr. Levy s knowledge of.t. Col. Burnss negotiated withdrawal, and
Dr. Levyand the Hospitas understandingf the contractual rights underpinning the fellowships
all of whichareissues that directly bear dat. Col. Burnss remaining defamationlaims As a
result, the majority of this testimony is highly probative and the Court canntitadatsprobative
valueis substantially outweighed by the danger of misleading the jury, conftignigsues, or
prejudicing DefendantsThe Court accordingly denies the Hospital 8mdLevy s Motion as to
the majority of the testimony.

There ar@wo exceptions, however. In Exhibit A, there comes a point when the questioning
becomesargumentative and duplicativend consequently posassubstantial risk of confusion.

This begins when counsel for Lt. Col. Bumasks, Dr. Levy, dorit you have them mixed upd.
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Ex. A at 51:18. From that point forward, counsel questidnsLevy about whether he was
confused in his description of the fellowships, whih Levy denies. Id. at51:18-52:22. Even
if this testimony isslightly probative the Court agrees with Defendants that this prolomget
andforth poses a significant risk ebnfusinghe issuesr misleading the jury, which substantially
outweighs its slight probative valu@he Court grants DefendasiMotion as to this testimorip
lines 51:18 through 52:22.

There is a similar turning point in Exhibit B. The line of questioning beginning on page
71, line 7 and ending on page 73, line 22, is substantially more likely to confuse the issues than it
is probative. In fact, it is unclear how this testimony sheds light on any pfdli®usly discussed
disputed issues.Counsé for Lt. Col. Burnsand Dr. Levy primarily retread ground about the
terminology of the two fellowships and about the structure of the university fellowSke, e.g.
id. Ex. B at71:18-7220. Even if this testimony were probative, however, most appears
calculated toward building Lt. Col. Burmsoriginal contract claimsAs a result, it poses a danger
of confusingthe issue®r misleading the jury that substantially outweighs its potential probative
value. The Court grants DefendasiVMotion asto this testimonyn lines 71:7 through 73:22.

ii. Other Testimony

Dr. Levy and the Hospital alsohallengeother proposedestimony regarding.t. Col.
Burns’s recruitmentexpectations for the fellowship, and the nature of the fellowship and whether
it complied withcertainstandards This includes Exhibit C attached RefendantsMotion in
Limine, which is an excerpted portion Bf. Levy s deposition testimony, as well as the testimony
of numerous otlr witnesses SeeDefs. Mot. to Exclude Certain Contract and Defamation Evid.
at 7-10. Before considering each portion of challenged testimony, the Court first déscusse

considerations common to all of them in light of Lt. Col. Busnsontentions.Lt. Col. Burns
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argues thaall this challengedestimony goes to the mental stat®ofLevyand the HospitalSee
Pl’s Pretrial Stmt. Opp at 7-8. Under her theorythis testimonypresents circumstances
demonstratinghat “Dr. Levy was poorly traineddid not follow procedures typical of such a
program, and was operatingragué clinical prograni’ which supports thatDr. Levyacted with
malice’ 1d. at8-9.

In the context of the common interest privilege, malicéhe equivalent of bad faith.
Moss v. Stockardb80A.2d 1011, 1025 (D.C. 1990):Malice is defined ashe doing of an act
without just cause or excuse, with such a conscious indifference or reckless dissetyaits a
results or effects upon the rights or fiegk of others as to constitute ill will. Mastro v. Potomac
Elec. Power Cq447F.3d 843, 859 (D.C. Cir. 2006quotingMoss 580A.2d at 1025).”But even
a showing of ill will does not ‘forfeit the privilege so long as phienary purpose is to furér the
interest which is entitled to protectign.ld. (quotingColumbia First Bank665 A.2dat 656).

While it is true that malice can be inferred from the circumstasees\lfred A. Altimont,
Inc. v. Chatelain, Samperton & NolaB74 A.2d 284, 291 (D.C. 1977), Lt. Col. Burns’s proposed
nexus between thalegedly ‘disorganized natuteof the“rogueprograni andDr. Levy salleged
maliceis nebulous at best. To begin witheglaims that evidence that the Hospital @rdLevy
“did not follow poper procedures is relevant in determining mdlidel.’s Pretrial Stmt. Opp
at 8. Lt. Col. Burnsrelieshereon Columbia First Bank v. FerguspB865A.2d 650 (D.C. 199),
which shecontendsstands for th@analogougproposition that following procedures can undercut a
showing of malice.ln Columbia First Bankthe District of Columbia Court of Appeals found that
a bank employés actions did natise to the level ofmalicein partbecause sh@ewed her actions
ascomplying with a feeral regulation that required the bank to notify law enforcement of certain

suspicious activitiesld. at655-56. In that sense, that the employee and bank were thorough and
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followed the relevant reporting procedursach as by spending significant time on drafting and
investigating the report, demonstrated tha “primary motivé in reporting the suspicious
behavior at issuevas*”to fulfill what she [the employegjerceived to be her official dutiésand
not malice. Id. at656-57.

In certain catexts, then, adherence to proceduedsvant topublication of the allegedly
defamatory statemewtin certainly undercut a showing of maliceee e.g, Mastrg 447 F.3cat
859 (‘The primary purpose behind manageriepublication of the memoranda was not to sully
Mastrds reputation, but to document the events leading to Mastlismissal, in conformance
with company policy and applicable I&yy. Ford Motor Credit Co. v. Holland367A.2d 1311,
1315-16(D.C. 1977)(rejecting argument that defendant sent notice of repossession with malice
based on its allegédail[ure] to comply with the proper procedutes part because it waisquired
by company policy and “standard procedure to notify the local credit bureaesg@ssessich
And sometimes the opposite may be true: failing to adhere to proceelerest to the statemeést
publicationmight, in some circumstances, tend to show that malice was a motivating factor

This does not mean, however, that the progseadherence or nonadherence to procedures
more generalb~outside of thalismissal opublication context-is probative. Notably, Lt. Col.
Burnsdoes notppear to argue th#te procedurementionedactuallyapplied to the fellowship.
See e.g, Pl’s Pretrial Stmt. Opgp at 8 (describing them a$procedurestypical of such a
program); Joint Pretrial Stmtat 12 (discussing testimony about how fellowship taatside the
University normdor fellowships). This is a stark difference fro@olumbia First Bankin which
the bank hadlearobligations under federal law, and from other cases in which the defendants had

applicable policies and standards. Dr. Levy or the Hospitahad no obligation to follow the
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guidelines at issue, any noncompliance does-htifeanything—to suggest thathey had the
requisiterelevant mental state when publishing the allegedly datiaiy statements.

In fact much of the testimony that Lt. Col. Bumants to introduce appears unrelated to
what was at issue i@olumbia First Bankand other casesvhich werethe procedurgused to
investigate angublish theallegedlydefamatory stataents. SeeColumbia First Bank665A.2d
at 656-57 Mastro, 447 F.3dat 859 Ford Motor Credit 367A.2d at 1315-16. The analogous
situation here is the method by whibh. Levy and the Hospital dismissed Lt. Col. Burns and
communicated their statements to the Air Force. Most of the evidence that&fe move to
exclude, however, has nothing to do wvitilatpublicationor evenLt. Col. Burnss dismissal For
instance,Lt. Col. Burnswants to introduce testimony regardihgr own*“expectations of the
fellowship” the “recruitment of Lt. Col. Burnsand ‘the disorganized nature of the fellowship
the Universitys lack of knowledge about the fellowship and how the fellowSbjgerat[ed]
outside the University norms for fellships; counseling ofDr. Levy “on the procedures of
progressive disciplirfewith respect td_t. Col. Burns and the"Air Forcés expectations of the
program’ SeeJoint Pretrial Stmt. &—20. tis unclear how this testimony conneiciier claims
at all. Lt. Col. Burnsstheoryis thatall this testimony is relevant becau3e Levy had a motive
to “cover up his mistakeof “firing Lt. Col. Lt. Col. Burnswithout any due process or
documentation,” which goes to whether he had maRiés Pretrial Stmt. Opp at 9.

Lt. Col. Burnsprovides no further legal support for her theory, and the yheapplication
does notvithstand much scrutinyFirst, much othe challenged testimorgoes not even appear
to be connected to Lt. Col. Burns’s theory. For example, her recruitment, her erpsdtatithe
fellowship, andthe Air Forcés expectations for the fellowship shed no light on the mental state

possessed Hyr. Levyor other Hospital personnelfhey do not tend to make it more es$ likely
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thatDr. Levyacted with negligence, intent, or malice one way oother angas a resultare not
probativeor relevant Nor does Lt. Col. Burnexplain how these lines of testimony in particular
work within her theory. And seconihostof the actions thaDr. Levytook during the fellowship
areattenuated from the actual publicati@md numerous steps are required to connect his actions
with the ultimate publicationThis casts significant doubt on the probative vafihe majority

of this testimony.

Even if this challenged testimomereprobative undekt. Col. Burnss theoryDefendants
argue,its probative valuevould be substantially outweighed the danges posedf confusing
the issues, misleading the jury, or unfair prejudice. As previously noted, whileIlLtB@ns
contests that this testimony would be prejudicial, she has conceded the arghatemtaduld
pose a significant risk of confusing the issues or misleading to the $tily, for the sake of
thoroughness and clarjtthe Court now applies the above generally applicable considerdatons
specific categories giroposedestimony.

(a) Excerpts oDr. Levy sdeposition éstimony in Exhibit C to Defendants
Motion in Limine

Defendants challenge four different sections of this excdrpe first and fourth segments
to which Defendants object are twimes of questioningin which counsel for Lt. Col. Burns
guestionsDr. Levy about Padmois knowledge of any intermediate formative assessments
completed forLt. Col. Burns. Defs! Mot. to Exclude Certain Contract and Defamation Evid. at
7;id. Ex. C at147:11-15%id. Ex. Cat151:4-16 The first portionappears to conceformative
assessments required by #fexreditationCouncil for Graduate Medical Educati¢PACGME”)
standards, whichas noted above, Lt. Col. Burdses not necessarily argue even apply héte.
Ex. Cat147:1145. The same is true of the second discusstee, e.g.id. Ex. Cat151:4-9

(“Do you know now, DrlLevy, that the preparation of a summative assessment, according to
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ACGME guidelines . ..”). These standardwere directly intertwined witi.t. Col. Burnss
dismissed contract claimsAs previously explainedntroducingsuch argumentgould pose a
substantial danger that the jury would be confumedhisledabout the issued-or these reasons,
the Court agrees with Defendants that thiirremny is irrelevant and that, even if it were not, the
danger of confusing or misleading the jupuld substantiallyoutweigh its probative value.
Accordingly, the Court grants Defenddn#otion as to this testimony

The second and third challenges #areseveral lines of questioning on page 149 of the
transcript. Defs! Mot. to Exclude Certain Contract and Defamation Evid/-&. In the first
exchange Lt. Col. Burnss counsel questionBr. Levy on the Air Forcks expectations and
intentions with repect to the fellowshipld. Ex. C atl49:4-13. As previously explained, Lt. Col.
Burnshas not provided any reason why the Air Ftsaexpectations are relevant, and there is no
clear connection between those expectations and her defamation claimse libe should
therefore be excluded as irrelevant and because their potential to confuse ad thislgury
substantiallyoutweighs any potential probative value. The Cdtletreforegrants Defendants
Motion as to this testimony.

Subsequently, counsfr Lt. Col. Burnsquestion®r. Levyabout the summative assessment:

Q. Do you regret what you wrote in the summative assessment?
A. No.

Q. Would you do it again?

A. Would | do the same thing again?

Q. Yeah.

A. Yes.

Id. Ex. C at149:14-20. The Hospital andr. Levy advance the same arguments for these lines.
The Court agrees that it imiclear how these lines are probative, as whether Dr. Levy regrets his
actions does not necessarily make it more or less likalyhe had the requisiteemtal state.

Moreover, even if they were probative, that probative value would be outweigkiesl fyssibility
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of confusing the issues, misleading the jury, or prejudice to Defendants. The Ceafioréhgrants
DefendantsMotion to exclude these lines well.

(b) Testimony regardindit. Col. Burnss recruitment, her expectations for
the fellowship, and the Air Forcgexpectations for the fellowship

The Hospital andr. Levy challengeportionsof proposedestimonyby Lt. Col. Burns
herself, Dr. Ana Caskin, and Dr. Thomas GragardingLt. Col. Burnss recruitment, her
expectations for the fellowship, and the Air Foscexpectations for the fellowshifseeDefs!
Mot. to Exclude Certain Contract and Defamation Evid. a9 exphined above, this testimony
is not probative. Lt. Col. Burrfails to explain how this testimony in particular tenolsnake it
more likely (or not) thaDr. Levy had the mental states that she allegreBow it relates to her
current defamation claims all. Nor is there a clear connection betwélis testimony and her
claims. Even if this testimony were probative, however, presenting testiatb@utthe parties
expectations and whether the fellowship lived up to those expectations would posg eskroh
misleadingthe jury and confusingthe issuesespecially ad.t. Col. Burnss contract claims
primarily relating to thosearguments have been dismissed. Accordingly, the Court grants
DefendantsMotion as to this testimony.

(c) Testimony regardimthe nature of the fellowship and compliance with
internal or external standards

Defendants also challenge proposed testimony by severadxpant witnesses regarding
the“disorganized nature of the fellowshigndwhether the fellowshifincluding its feedback and
dismissalproceduresromplied withUniversity norms or ACGME standardg.his appears to
includetestimony from Dr. Caskin, Dr. Crooke, Jamie Padmore, and Dana S&eerd. at 9—
10. Forthe reasonexplained in more depth abowjs testimonygenerallydoes not have

probative valuevith respecto Dr. Levy s mental state.
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Lt. Col. Burnshas not responded to the Hospital 8mdLevy s arguments that introducing
this testimony would pose a substahtisk of confusing or misleading the jurifthe danger of
confusingthe issue®r misleading the jury by introducing this evidence, however, is substantial.
This is especially the case becauteCol. Burnss contract claims, which were in part preedis
on “due processargumentghat drew orthe samdacts have been dismissedder phrasing of
this proposed testimonysessimilar terms such asUniversity norms  See, e.g.Joint Pretrial
Stmt. at 12, 16. A jury could easily think that whether the prograBr.ocevy complied with
norms or standards is a distinct issue, rather than a collateral issue that miigiatignshed light
on the Defendantamental state. The Court therefore grants Defendanotion as to this
testimony’

(d) Testimony regardin@r. Levy's conduct toward Lt. Col. Burrduring
the fellowshipand Burn’s performance during the fellowship.

Next, the Hospital andr. Levy challenge testimony relating for. Levy' s interactions
with and conduct toward Lt. Col. Burrduring the fellowship as well as to Lt. Col. Bums
performance during the fellowshifgeeDefs! Mot. to Exclude Certain Contract and Defamation
Evid. at9—10. Thisincludes, but is not necessarily limited to, proposed testimonyo@rooke,
Nora Frieden, Dr. Grau, Dr. Nelson, Joanne Odom, and Jamie Padseeril.While Defendants
lump this testimony in with the rest of the testimony that they dismalated to Lt. Col. Burnss
dismissedtontract claims, they also overlook that much of this testimony is probativeasjtbat
to Defendantsmental statgin publishing the allegedly defamatory statements. Consider Lt. Col.

Burns’s description of the proposéestimony from Joanne Odom regardiidy. Levy's secretly

" While the materials are not clear on the exact testimony to be offered, ¢sisdionecessarily
precludelt. Col. Burns from calling witnesses to testifyaath whether Defendants complied with
applicable procedures specifically applicable to dismissing her and publishintatbeent,
which is analogous to the evidence that was probati@iambia First BankMastro, andFord
Credit Motor Co. See supr&ection IVA.2.ii.
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‘making bookon Lt. Col. Lt. Col. Burn$ SeelJoint Pretrial Stmt. at 16lf Dr. Levyin fact did

so, that would tend to make it more likely thaloged with, for instance, malic&imilarly, some
evidence relating to Lt. Col. Burtssperformance during the fellowship may be relevant to her
argument that the contents of the FSA were false. As a general categonypfthis evidence
appears to bprobative. And without more detail on the specific testimony to be progebéech

Lt. Col. Burnshas not provided), or more specifics about the risks posed by introducing this
testimony in particular (which Defendants have not provided), the Court also canrtwdtshig t
testimony has no probagwalue or that introducing it witlonfuse the issues, mislead the jury, or
unduly prejudice Defendants. Accordingly, the Court denies Defendiiuon without

prejudiceas to this category of testimony.

* * *

Ultimately, for the above reasons, the C&BRANTS IN PART, DENIES IN PART, and
DENIES WITHOUT PREJUDICE IN PART Defendants Motion in Limine to Exclude
Proposed Testimony and Evidence on Subjects that Are Not Relevant and WdCidhfsing,
Irrelevant, Misleading, rad Unfairly Prejudicial, ECF No. 100n particular, he CourtDENIES
WITHOUT PREJUDICE Defendantsarguments and objections not discussed above, including
their arguments not premised on Rules 401 and 403. To the extent that Defeledart®
maintan those objections and arguments, Defendants shall have the opportunity to do so when the

parties submit the reviselbint Pretrial Statement

B. Applicability of the Common Interest Privilege

Lt. Col. Burnscontendghat the qualified common interest privilege does not apply to the
Hospital's andDr. Levy s statementsPl.’s PretrialStmt. Oppn at4—7, Pl.s Omnibus Opp at
13. In response, the Hospital abd. Levy advance three arguments. First, they argue that the

mandate from the Court of Appeals does not address the €bnding that the privilege applies
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SeeDefs! Combined Pretrial Stmt. Objs. and Reap6—7; id. at29-30Q Second, and relatedly,
the Hospital andDr. Levy contend that the lawf-thecase doctrine dictates that the common
interest privilege applies to the Hospital ddd Levy s statementsld. at 28-30. Lastly, they
argue that.t. Col. Burnssimply“seeks another bite at the summaiggment appleand that she
nonetheless waived this argumene to lack of timeliness in filing her objectiorSeed. at 29—
30. Lt. Col. Burnsdoes not directlyespondto the Defendantdaw-of-thecaseand waiver
arguments, except summarilycontend that no decision on this issue has been nrddePretrial
Stmt. Oppn at 4.

The Court denies Lt. Col. Burissrequest on three grounds. First, Lt. Col. Buaises
this argument in a procedurally improper manner. She argues this not even in sepatxe a
in liming, but in her objections, when it should have been raised at the summary judgment stage.
Second, even if she could raise this argument now, the Court is bound by its prior rulthg tha
privilegeapplies undethe lawof-the-case doctrine and mandate rubend, lastlyLt. Col. Burnss
arguments are unconvincing; Defendants have sufflgidetmonstrated that the privilege applies.
The burden now rests with her to demonstaatiial that the pivilege has been abuséd.

1. Proper Procedure

This is the first time.t. Col. Burnshas directly attacked the application of the qualified
privilege. During the first round of summary judgment briefing,Col. Burnsdid not question
whether the comnmointerest privilege applied. Nor did Lt. Col. Burasse this issue in the second
round of summary judgment briefing on remand. Instead, in the first round of summargjudgm

she argued that the malice shown in the record overcame the qualified pri@egee.gBurns

8 As the Court decides this argument on these three grounds, it does not address takarddspit
Dr. Levy s argument thdtt. Col. Burns waived this argument by not timely providing her briefing
to DefendantsSeeDefs! Combined Pretrial Stmt. Objs. and Resp. at 28.
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I, 2016 WL 4275585, at *14"Plaintiff doesnot argue that the parties do not qualify for the
common interest privilege as a general matterApnd she did not, as explored in more detalil
below, raise this issue on appeBurnsll, 873 F.3d at 295.

She raises this issue now not even forenal motionin limine, but in herMemorandum
of Points and Authorities in Opposition to Defendaftsjections to the Joint Pretrial Statement
Whether the privilege applies is an issue to be decided by this&alit thus a substantive issue
thatLt. Col. Burnsshould have raised in a motion for summary judgmieSeePayne v. Clark
25A.3d 918, 925 (D.C. 201Xy Whether a statement is privileged is a question ofJavven if
she had raised this argument in a proper matidimine, thatmethod wouldstill be procedurally
improper. Accordinglythe Court denies her requeSee, e.gC & E Servs., Inc. v. Ashland Inc.
539 F. Supp. 2d 316, 323 (D.D.C. 20@g)A] motion in limine should not be used to resolve
factual disputes or weigh evidernge.Witness Sys., Inc. v. Nice Sys., ,INo. CIV.A.1:06CV-
126-TC, 2008WL 2047633, at *1 (N.D. Ga. May 10, 2008)As an issue of law in the Coist
province, Defendants should have raised the application of prosecution history estoppel i

properly supported motion for summary judgment rather than in a motion in limine on the eve of

® The Courtexplained tothe parties the proper function of a motionlimine in its Pretrial

Scheduling and Procedures Order:
Motionsin limineare designed to narrow the evidentiary issues at trighendot
a substitute for motions for summary judgment. In light of their limited
purposemotionsin limine may not be used to resolve factual disputesvhich
remains théfunction of a motion for summary judgment, with its accompanying
and crucial procedural safeguard€’& E Servs., Inov. Ashland InG.539F. Supp.
2d 316, 323 (D.D.C. 2008). The parties should target their arguments to
demonstrating why certain items or categories of evidence should (or should not)
be introduced at trial, and direct the Court to specific evidenceeinettord that
would favor or disfavor the introduction of those particular items or categories of
evidence. See U.S. ex rel. Bmin v. George Washington Unig33F. Supp. 2d
12,19 (D.D.C. 2008).

ECF No. 92 at 6.
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trial.”); Fox v. Tyson Foods, IndNo. CV-99-1612VEH, 2007WL 9751563, at *1 (N.D. Ala. Oct.
17,2007) ([A]n issue that is proper for a motion for summary judgment may not be raised in a
motion in limine’); Nat. Res. Def. Council v. Rodgefdo. CI\:S-8841658 LKK, 2005WL
1388671, at *In.2(E.D. Cal. June 9, 200%)Motions in limine address evidentiary questions and
are inappropriate devices for resolving substantive is3ues.

2. The Law-of-the-Case Doctrine and the Mandate Rule

Her argumentsannot prevail in any evenBecausé.t. Col. Burnsraises this issue for the
first time here, and did not raise it on appeal, the Court need not reconsider its psiondbat
the privilege applies under thaw-of-the-case doctrine and the mandate rule

“T he lawof-the-case doctrine generally prolgs thatwhen a court decides upon a rule of
law, that decision should continue to govern the same issues in subsequent stages ia the sam
cas€” Musacchio v. United State$36S. Ct. 709, 716 (2016) (quotirRepper v. United States
562U.S. 476, 506 (2011)). It rests on the premise“tiesameissue presented a second time in
the samecase in thesamecourt should lead to theameresult” LaShawn A.87F.3dat 1393,
“Accordingly, dlegal decision made at one stage of litigation, unchallenged in a subsequent appeal
when the opportunity to do so existed, becomes the law of the case for future stages of the sam
litigation, and the parties are deemed to have waived the right to challengecikairdat a later
time.” Kimberlin v. Quinlan 199F.3d 496, 500 (D.C. Cir. 1999) (quotiMijilliamsburg Wax
Museum, Inc. v. Historic Figures, In&10 F.2d 243, 250 (D.Cir. 1987)).

Consequentlyunder the lawof-the-case doctrine and the mandate rthe,district court is

not “permitted to reconsider its own rulings made before appeal and not raised on” Hppeal.

10 As some commentators have recognized, courts are not precise in theithesdagfof-the-
case doctrine, the mandate rule, and related waiver and forfeiture docBas®.9.18B Wright,
Miller & Cooper, Federal Practice and Procedure 8§ 44{&i@d. 2002)" These considerations,
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18B Wright, Miller & Cooper,Federal Practice and Proced8rd478.3see alsdJnited States v.
Bazemore839F.3d 379, 385 (5th Cir. 201€)' Moreover, themandate]rule barslitigation of
issues decided by the district court but foregone on appeal or otherwise waivedargmesx
because they were not raised in the district c6UiquotingUnited States v. Le&58F.3d 315,
321 (5th Cir. 2004)))United States v. Friass21F.3d 229, 234 (2d Cir. 2008) And where an
issue was ripe for review at the time of an initial appeal but was nonetli@legsne, it is
considered waived and the law of the case doctrine bars the district court on remand and an
appellate court in a bgequent appeal from reopening such iggiiegquotingUnited States v.
Quintieri, 306F.3d 1217, 1229 (2d Cir. 2002)gchering Corp. Mll. Antibiotics Co, 89F.3d 357,
358 (7th Cir. 1996)"“Under the doctrine of the law of the case, a ruling bytribecourt, in an
earlier stage of the case, that could have been but was not challenged on appdaigsirbi
subsequent stages of the cgse.affey v. Nw. Airlines, Inc740F.2d 1071, 1089 (D.C. Cir. 1984)
(“Adherence to the rule that a party wes a contention that could have been but was not raised
on [a] prior appedljs, of course, necessary to the orderly conduct of litigdti@itation omitted)
(quotingMunoz v. Cnty. of Imperiagb67F.2d 811, 817 (9th Cil.982),cert. denied459U.S. 825
(1982)).

In the first round of summary judgment briefing, Lt. Col. Buangued that her showing
of malice overame the qualified privilegeSee, e.gBurns | 2016 WL 4275585, at *1# Instead,

she only argues that the recal@monstrates that the transmission of the Verification Form and of

however, are a function of efficient relationships between appellate emartsial courts, not law

of the case. The solid explanation is the common explanation of forfeifuoeedural efficiency
depends on reliable saions. The forfeiture label, however, is rarely used; waiver takes idsg pl

as described beloWw(citation omitted)). Although this Court recognizes that this argument may
be more precisely framed in terms of forfeiture, because the parties, bindhayitgutand
persuasive authority have framed this issue in terms of thefléwe-case doctrine and the
mandate rule, that is how this Court frames it here as well.
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the Final Summative Assessment was dorik mialice”). This Court disagreedSee d. at*14—

*15. The Courtmade two relevant findings iBurns | First, althoughLt. Col. Burnsdid not
contest the privilegs applicationthe Court did findhat“the common interest privilege bar[red]

the defamation claimen the basis of the present reddfd Id. at *14; see also idat *15
(“Accordingly, the common interest privilege serves to bar both of Plamd#famation claims,

and the Court grants summary judgment to Defendants regarding the defarizétisi)c Lt.

Col. Burnsis therefore mistaken in her unsupported assertion that this Court has never decided
whether the privilege appliesSeePl.’s Pretrial Stmt. Opp at 4. Second, the Court found that

the record did not adequately support a showind roélic€ to overcome the privilegs
application. Burns | 2016 WL 4275585, at *14—*15.

The Court of Appeals did not disturb the Casiffirst finding,as it appears thai. Col.
Burnsdid notraise or challengthe privilegés application on appealn describingthis Court’s
relevant finding irBurns | the Court of Appealspecifically stated:

Instead, [the district court] focused bmvy's final “summative assessmérand

found that the language used there was figb excessive, intemperate,

unreasonable, and abusivéo rise to the level ofmalice—which, the parties

agree, would trigger arecognized exception to the common interest privilege

otherwise shielding the Hospitdls communications to the Air Force But

Padmores December 2012 letter, the February 2013 Verification FormL.ends

final summative assessment all contain the pasitieclaration thaBurns was

dismissed for cause. No matter how temperate the language, the commat intere

privilege “exists only if the publisher believes, with reasonable grounds, that the
statement is trué.

Burnsll, 873F.3d at 295 ¢itations omitte) (emphasis added).
The Court of Appeals explicitly noted that the parties agreed that the comreossint
privilege otherwise shielded the communicati@tsssue It ultimately reversedthe grant of

summary judgmendn the defamation claims becawsedence in the record presented a genuine
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factual disputeas to whether the privilege could be overcontk.at297. It consequently did not
consider, address, or make any findings aboutdnemon interest privilege actualapplication

Lt. Col. Burnsdid not raise this argument in the first round of summary judgment briefing.
Nor did she raise it on appeal or during the second round of summary judgment briefing. She
cannot have a fourth bite at the apple and rdiseargument hereSee, e.g.United States v.
Thomas 572 F.3d 945948—-49(D.C. Cir. 2009) finding that “on remandhe district court was
bound by its previous unappealed ACCA determination as the law of th§ ¢aein of Advert.
Indus. Representatives, Inc. v. City of Chicag@6F.3d 924, 929 (7th Cir. 2003) (finding that
party was'precluded from resurrecting its damages claimder lawof-the-case doctrine because
district court denied damages claim and party did not raise issue on apuealete Works of
Colorado, Inc. v. City & Cty. of Denve321F.3d 950992-93(10th Cir. 2003) (finding that district
court erred in ruling on narrow tailoring issue on remand because its prior decai@an was
narrowly tailored was not challenged or addressed on appestgd States v. Conneb F.3d 27,
30-31(1st Cir. 1993) (finding that defendant could not raise challenge teotaesnfinement
order in postappeal motion for consideration because defendant did not originally appeal order in
his first appeal).

However, faw-of-thecase doctrine is prudential; the Supreme Court has instructed that
courts may reopen what has been decidedpugh they shoulths a rule .. be loath[] to do so
in the absence of extraordinary circumstances such as where the initial decisicleaviys
erroneous and would work a manifest injusticed?NC Fin. Servs. Grp., Inc. v. Cortinof IRS
503 F.3d 119]127-28(D.C. Cir. 2007)(quoting Christianson v. Colt Indus. Operating Corp.
486U.S. 800, 817 (1998 Lt. Col. Burnshas not offered angxtraordinary circumstances to

justify why this Court should depart from its prior rukagor are there anyThere has been no
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change in evidence or the governing law that would warrant departure, and soihgegs that
manifest injustice would result from the Court adhering to its prior finding thaprikidege
applies. Accordingly, Lt. Col. Burnscannot raise this argument now, and the Court denies her
request on this ground.

3. The Common Interest Privilege

Lt. Col. Burnss arguments are unpersuasive on their merits as well. For the common
interest privilege to applythe statement must have been (1) made in good faith, (2) on a subject
in which the party communicating has an interest, or in reference to whicksherhhonestly
believes he has, a duty to a person having a corresponding interest or duty, (3) to a persen who ha
such a corresponding interésMoss 580A.2d at 1024. Once a court determines that a statement
is subject to this qualified privilege, the burden shifts to plaintiff to demonstratééharivilege
was abused. This can be done, for instance, by showing thetateement was made in bad faith
or was a knowingly false statemeéhtSee id(“Once the court determines a statetisrsubject
to the'common interesprivilege, the defendantvill be presumed to have been actuated by pure
motives in its publicationln order to rebut this presumption, express malice or malice in fact must
be shown [by the plaintiff]. (quotingFord Motor Credit 367 A.2dat 1314)).

The Hospital andr. Levy have met their burden to establish that the common interest

appliest? First, the Hospital andDr. Levy “were communicating about subject matter in which

11 Excessive publication also defeats the privilege Mastrp447F.3d at 858, but Lt. CoBurns

has not raised any excessive publication argument here.

12 For this argument in particular, the Court also considered Defentiéemsorandum of Points

and Authorities in Support of Their Joint Motion for Summary Judgment as to Countaihd V

VI of Plaintiff’s Second Amended ComplaitiDefs! First Summ. J. Mert), ECF No. 641, and
DefendantsReply Memorandum in Support of Their Motion for Summary Judgment as to Counts
Four, Five and Six of Plainti$ Second Amended Compla{hbefs. First Summ. J. Reply, ECF

No. 75, as the Hospital and Dr. Levy incorporated those arguments into their biniefe)gee
Defs! Combined Pretrial Stmt. Objs. and Resp. at 30.
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they had an interest, or in reference to which they had, or honestly believed theydas,to a
person having a corresponding interest or dutplade v. BorgWarner Protective Servs. Corp.
28F. Supp. 2d 655, 656 (D.D.C. 1998uotingMosrie, 467A.2d at477). Lt. Col. Burnsargues

that Hospitapersonnel an®r. Levy had no interest in communicating, or duty to communicate,
with theAir Force. PI.’s Pretrial Stmt. Opp at 6. She argues, in essee, thathe interests of the

Air Force and of Hospital personnel (such as Jamie PadmorB®yabelvy must almost identically
align. For example, she explains th2t Levy had no corresponding interest because he did not
operate his fellowship under the AFGME standards, and that Padmore had no conngspondi
interest because the Air Force never requested the type of letter thabsheSee id. However,

Lt. Col. Burns has provided no authority for this entire portion of her argument.

Contrary toLt. Col. Burnss assertions, these typessthtements regarding discharged
employeedall squarely within the common interest privilegéee, e.gMastro, 447F.3dat857
(affirming district courts decision that common interest privilege applied to emplsyer
termination memorandum listing reasons for dismisdaffes v. Kaufmar824F. Supp. 660, 662
(D.D.C. 1971)(finding that notice of dismissal for cause publishedemployer to those with
“legitimate interest in the subject matteras protected)yloss 580A.2d at 1033(concluding that
employer had interesindistinguishable from those of any other empl&yier communicating
reasons for plaintifé discharge, anddhinterest waSamply protected by the qualifieccommon
interestprivileg€e’). In fact,”[ t|he law has long recognized a privilege for anythgagd or written
by a master in giving the character of a servant who has been in his [empéoyyment” Wallace
v. Skadden, Arps, Slate, Meagher & FJomi5A.2d 873, 879 (D.C. 1998(quoting White v.

Nicholls 44 U.S. (3 How.) 266, 287 (1845)).
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Consideringhe uncontroverted evidenttetLt. Col. Burnswas a member of the Air Force
and that Air Force peosinel solicited information about her dismissal from the fellowsheAir
Force and her supervisors had an interest in receiving information about that disgesBefs.
Stmt. of Undisputed Material Facts, ECF No-&4at f11-23"% Pl.'s Stmt. ofUndisputed
Material Facts, ECF No71-1, at 11139-41. Based upon that request and their position,
Defendants have demonstrated thatHospital an®r. Levysimilarly had an interestor at least
believed they had an interesir-publishing the statements at issue.

Moreover,the same evidencaupportsthat theHospital andDr. Levy showedthat they
acted in good faith sufficient for the privilege to apply.general, courts have not analyzed what
the invoking party must show to demonstrate good faith. Courts have instead mastigesl
whether plaintiffs have met the demanding standard for showing that the defesxttadtsvith
malice. This suggests thdhe party invoking the privilege must make a facial showing of good
faith, and if thecourt subsequently finds that thevilege applies, there is a presumption that the
parties acted in good faithat plaintiff must overcomeSee, e.gSDV/ACCI, Incy. AT & T Corp,
522F.3d 955961-62(9th Cir. 2008) Armenian Assembly of Am., Inc. v. Cafesj@@2F. Supp.
2d 20, 49 (D.D.C. 2010gff'd, 758F.3d 265 (D.C. Cir. 2014Alade 28F. Supp. 2dat 65657
Columbia First Bank665A.2dat655-56 The Hospital anbr. Levyhave met this standard here.
They claimed that the Hospital aba. Levy acted in good faith in publishing their statements.
Defendants argue, and the evidence supports, that they provided their statements, ith@uding

final summative assessment, at the request of Air Force pers@eeldefs. First Summ. J. Mem.

13 Lt. Col. Burns disputed some of these facts in her Statement of Disputedal&acts in

Response to Defendah&atement of Undisputed Facts as to the-Baided Claims, ECF No. 71
3, but did not dispute the core facts that Air Force personnel requested informationCan. L
Burns’s dismissal and that Dr. Levy and the Hospital provideed,d.at 111-23.
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at24-25;Defs! Stmt. of Undisputed Material Facts atfiff23;Pl.’s Stmt. of Undisputed Material
Facts at 11.39-41.

Lt. Col. Burnsargueswithout supporting ahority that the publications were not made in
good faith for various reasons, including tbat Levy had never before completed an assessment
and did not follow the AFGME protocolPl.’s Pretrial Stmt. Opgp at5-6. She misunderstands
the burdershifting framework at play here by repeating what are essentially her malice atgumen
If a defendant hamade a showing that the privilege applies, and once the court determines that it
does apply, only then does plaintiff have the burdeiidgrove the prilege has been abuséd
including by showing that the statement was made with express malice or malice 'in fact.
Blodgett v. Univ. Clup930A.2d 210, 224 (D.C. 2007internal quotation marks omitted) (quoting
Alfred A. Altimont 374A.2d at 290Moss 580A.2d at 1024). Lt. Col. Burnalso overlooks that
“even a showing of ill will does noforfeit the privilege so long as th@imary purpose is to
further the interest which is entitled to protectibiMastro, 447F.3dat 859 (quotingColumbia
First Bank 665 A.2d at 656).

For the foregoing reasons, the CADENIES Lt. Col. Burn's request that this Court decide
that the qualified privilege is inapplicable. This is not to saylthafol. Burnscannot attempt to
overcome the privilegs application at trial. Indeed, ith&cause of that possibility that the Court
of Appeas reversed and remanded this Cadecisionin Burns I SeeBurnsll, 873 F.3cat 295
As noted above, plaintiff can overcome the privilege by demonstrating that the defendant did not
act in good faith.See, e.g.Wallace 715 A.2dat 879 (“In orderto overcome the privilege, it is
‘incumbent on the party complaining to show malic@uotingWhite 44U.S. (3How.) at 287))

Lt. Col. Burnsis not precluded from making such arguments at trial, subject to the evidentiary

36



limitations prescribed by the Court, as whether the priviteges abused by the [Defendants] is a
guestion of fact for the jury. Mosrie, 467 A.2dat477.

C. DefendantsMotion in Limineto Exclude Testimony d?Previously Undisclosed Witnesses

Defendants alsobject to Lt. Col. Burris inclusion ofcertain witnesses the Pretrial
Statementvhom they claimwere not disclosed under Federal Rule of Civil Procedure 26. This
includespotential withessedason BevertyShivieen Dhaliwgl Col. Michael Forgione, M.D.
Joseph Lopreiato, M.D.; Colleen McLeod, M.D.; Dana Saxton; Col. Michael Téekeksishna
Upadhya, M.D.; Susan Weeks; and Col. Leslie Wilson, MSgeDefs! Combined Pretrial Stmt.
Objs. and Res@t8, 15-16, 1819, 22-26 Defs. Mot. to Exclude Certain Undisclosed Witnesses
at 2. In response, Lt. Col. Burns argues fRale 26 was not violated because Defendants had
“ample notice of these witnessemd because Defendants have shown no prejutice Pretrial
Stmt. Oppn at 10-11; seePl’s Omnibus Opp at 8-11. The parties here have not provided
sufficient information for the Court to determine whether the relevant nakes been violated.

Rule 26(a)(1) requires a party to make initial disclosures regarding “eaclduailikely
to have discoverable informatieralong with the subjects of that informatieithat thedisclosing
party may use to support its claims or defenses, unless the usebemdktbly for impeachment.
Fed. R. Civ. P. 26(a)(1)(A)(1)). Rule 26(e) further requires a party to supplemenitias
disclosures, or responses to discovéifthe party learns that in some material respect the
disclosure or response is incompletencorrect, and if the additional or corrective information
has not otherwise been made known to the other parties during the discovery prioocessiog.”

Fed. R. Civ. P. 26(e)(1)(A). Under Rule 37, if a party failsidentify a witness as reqad by
Rule 26(a) or (e), the party is not allowed to use that information or witness to suplelyce/on

a motion, at a hearing, or at trial, unless the failure was substantially justifeekdazmless. Fed.
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R. Civ. P. 37(c)(1).“ The burden is othe party resisting sanctions to demonstrate that its failure
to provide information was either substantially justified or harnile8sniri v. Omni Excavators,
Inc., No. CV 18-586 (RMC), 2019 WL 5653622, at *4 (D.D.C. Oct. 31, 2Qib®@rnal quotation
marks omitted) (quotingrlynn v. Dick Corp.No. 031718 (AK), 2008VL 2410406, at *3 (D.D.C.
June 16, 2008)

Although the parties have not cited it, Local Civil Rule 16.5 imposes an additional
requirement:

No objection shall be entertained to a witness or to testimony on the ground that

the witness or testimony was disclosed for the first time in a’gaRyetrial

Statement, unless the party objecting has unsuccessfully sought to ledemthig i

of the witness or the substance of the testimony by discovery, and the Court or
magistrate judge finds the information to have been wrongfully withheld.

LCvR 16.5(b)(5). Preclusion of evidence, as requested by Defendants'ibeasm, extreme
sanction’, and courts should generalfonsider less drastic responses before imposing this
sanction.?* Richardson v. Korsqro05F. Supp. 2d 193, 200 (D.D.C. 2012) (internal quotation
marks omitted) (quoting/nited States v. City of New YpNo.07-2067, 2010/VL 2838386, at *3
(E.D.N.Y. July 19, 2010)).

Lt. Col. Burns does not contest that she did not include the witnesses listed above in her
initial disclosures or in any supplementary disclosureBefs! Mot. to Exclude Certain
Undisclosed Witnessex 2; id. Ex. A (exhibitwith Lt. Col. Burnss initial disclosures).Nor did
she supplement her initial disclosures with these witnesfafs! Mot. to Exclude Certain
Undisclosed Witnessest 2; cf. May 28, 2015 Memorandum Opinion and Order, ECF 5.

(allowing Lt. Col. Burns to supplement disclosures2015to add twodifferent withesses on

14 These same legal principles, including portions of Federal Rules of Civil Prec2gland 37
and Local Rule 16.5, are applicable to several of Defenddnteoonsin Limine The Court repeats
the basics of thegwinciples in those discussions as appropriate for clarity purposes.
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condition that additional discovemggarding witnessewould be available). Considering that
there have been multiple rounds of dispositive briefing, idsates in the case hagene up on
appeal and been remandaadd that the parties are relatively close to trial, failure to provide this
information to Defendants could be prejudici@keElion v. Jackson544F. Supp. 2d 1, 6 (D.D.C.
2008) (finding prejudice because party could not prepare for testimony frawiopsly
undisclosed witnessinitedSatesex rel. Purcell v. MWI Corp520F. Supp. 2d 158, 168 (D.D.C.
2007)(“The harm from the failure to disclose a witness flows from the unfair surpriseihgnde
the prejudiced partg ability to examine ancbntest that withnessvidence.”)rev d and remanded

on other grounds807 F.3d 281 (D.C. Cir. 2015).

Lt. Col. Burns argues that, even if there were harm to Defendants, she had naalilgat
supplement her disclosures because the information was otherwise made knowentiabtsf
through discoveryand other briefing. Pl.’s Pretrial Stmt. Opp at 10-11; seePl.’s Omnibus
Oppn at 8-11. She provides few to ndetails tosubstantiatéhat statementand Defendants
appear tocontest that she provided sufficient information to put them on notice that these
individuals may be called as witnesses at triaéfs! Reply to Pl.s Omnibus Opp at 11-12
Furthermore, neither party addresses whether the requirements oClivatRIule 16.5 have been
met

Without more information about what information was requested and provided during
discovery, the Court cannot fairly determine whether there has been a violatien refevant
rules whether any violation was harmlesss substantially justifiedand whether any particular
remedy is warrantedAccordingly,the CourtDENIES WITHOUT PREJUDICE Defendants
Motion. Before the Court could determine whether these witnesses should be exclygdicthe

would have tdile more detailedriefing specifically addressinghat information regarding these
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witnesses was disclosed in discovery or in writimdpether Defendants sought to learn the
witnessesidentities during discovery, and the result of any such efforts.

D. Deferdants$ Motion in Limineto ExcludeCertain Expert Testimony

Defendants also object to the testimony that Lt. Col. Burns has indicategbéeneitness,
Dr. Gregory Blaschke, will offer. Defendants argue that Dr. Blaschke opined ordlitofies
relating to whether due process was afforded to Lt. Col. Burns and whether thenpregsa
operated under certain standardefs. Mot. to Exclude ExperTest.at 2. In the partiésloint
Pretrial Statement, Lt. Col. Burns explained that Dr. Blaschke was antiCipatestify on several
topics:

Dr. Blaschke prepared two expert reports and testified in two depositiensill

testify consistently with the opinions presented in his reports and depasitions

summary, he will testify that Dr. LeVy supervision of Lt. Col. Burns was

unprofessional in that Levy had never prepared a Final Summative Assgssm

his carer for a Fellow. Levy failed to document and counsel with Lt. Col. Burns

on a regular basis, making his Final Summative Assessment inizali@laschke

will testify that if training was not completed with the institution, it would be

unusual to reportegative summative comments to any entity by that institution if

there had not been a due process considerdtievy also failed to corroborate his

observations by interviewing others who worked with Lt. Col. BuAsy reader

of the Final Summative Assessment would credit the negative statements made by
Levy on the assumption that they were corroborated.

Joint Pretrial Stmt. at 10.Defendants object to the anticipated testimony on several grounds,
including relevance, the reliability of the principleslanethods applied by Dr. Blaschlead the
unhelpfulness of his opinions to the juiefs. Combined Pretrial Stmt. Objs. and Reapll-
12; Defs! Mot. to Exclude ExperTest. al—4.

1. General Relevance Objections

Defendarg argue that the opinis to be offered by Dr. Blaschke are not relevamt are
inadmissible as prejudicial, confusing, or misleadiigpcause they relate to the FSA aodhe

dismissed contract claimefendantsrelevance objections are generally encompassed by the
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Court’s above discussion and conclusions regarding which evidence is relevant in light of the
dismissal of Lt. Col. Burris contract claims and the mandate on remand. In short, the Court
previously explained that whether the contents of the FSA were defamastitlyasissue in this
caseand that certain evidence related to¢batract claims is still relevant insofar as it speaks to
among other thingsDr. Levy's mental stateand whether the procedures for publishing the
statement were followedSee supr&ectionlV.A.

The same reasoning and conclusioas be applied to the anticipated testimony from Dr.
Blaschke albeit by providing broad guidelingsas the description of anticipated testimony is
similarly broad In general terms, haill testify as to Dr. Levys “unprofessiondl supervision of
Lt. Col. Burns Joint Pretrial Stmt. at 10Upon review of Dr. Blaschke expert reports, which
the parties have previously providemthis Court, it appears that this might refer to the way in
which the program was run and in which feedback was provided to Lt. Col. Burns, including
compliance with University norms or ACGME standaras well asvhether*due processwas
afforded to Lt. Col. BurnsSeeDr. Blaschkés July 7, 2014 Report, ECF N&-2; Dr. Blaschkes
March 10, 2015 Report, ECF No.-85 To the extent that Dr. Blaschlsstestimony would address
compliance with these standards'due processopinions, such testimorghallbe excludedAs
the Court previously explaingdee suprébection M.A, such opinionsare either not relevant or
outweighed bythe potential oprejudice,confusing the issuesr misleading the jury in light of
the contract clainislismissal

However, it is not clear that all of Dr. Blasch&destimony should be excluded on this
basis. For instance, Dr. Blaschke opined on Dr. Levy and the Hospiddlerence to procedures
in drafting the FSA and in immediately discharging Lt. Col. Burnsclvhiave probative value.

As the Court indicated above, whether an allegedly defamatory statememtssilnehFSA was
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drafted and communicated in alignment with applicable procedures or norms isverebth
respect to whether Defendants acted Wittalice” See supr&ectionlV.A; Mastro, 447 F.3cat

859 Columbia First Bank 665A.2d at 655. While the testimony could possibly prejudice
Defendants, as they argue, it is less likely to mislead the jury or confusesties because Dr.
Blaschke would be speaking directly to the narrow issue of the processa®eadures used in
preparing the FSA and in discharging Lt. Col. Burns. Even so, the high probative value of such
testimony would outweigh any such concerr@®n the present record, thigrrow céegory of
testimony shall not be excluded on relevance grounds.

Otherwise, in light of the determinations in this Memorandum Opinion and the lack of
detail regarding Dr. Blaschkeanticipated testimonyhe Court cannot determine what exactly his
propo®d testimony will contain Accordingly, the Court shall require Lt. Col. Burns to specify
his anticipated testimony with more detail in the partigsed Joint Pretrial Statement, including
by references to his two reports if such references may pauhelo the extent that Defendants
object to other portions of Dr. Blaschkdestimony on Rule 401 or 403 grounds, the Court denies
that aspect of theMmotion without prejudice.

2. Expert-Specific Objections

Defendants also challenge Btaschkés testimony under Federal Rules of Evidence 702
and 703. “[ D]istrict courts havebroad discretion in determining whether to admit or exclude
expert testimony. United Satesex rel. Miller v. Bill Harbert Intl Const., Inc.608F.3d 871, 895
(D.C. Cir. 2010)(quotingUnited States v. Gatlin®6F.3d 1151, 1523 (D.C. Cir. 1996)Rule
702 which “governs testimony from expert witnessebose who testify based on scientific,
technical, or specialized knowledge in a field of expeftigaited States v. Smitt640F.3d 358,

365 (D.C. Cir. 2011), provides:
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A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:
(a) the expers scientific, technical, oother specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact in
issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the exert has reliably applied the principles and methods to the facts of
the case.

Fed. R. Evid. 702. Rule 703 explains the bases on which experts may rely:
An expert may base an opinion on facts or data in the case that the expert has been
made aware of orgusonally observed. If experts in the particular field would
reasonably rely on those kinds of facts or data in forming an opinion on the subject,
they need not be admissible for the opinion to be admitted. But if the facts or data
would otherwise be inadmissible, the proponent of the opinion may disclose them

to the jury only if their probative value in helping the jury evaluate the opinion
substantially outweighs their prejudicial effect.

Fed. R. Evid. 703. “Under Rule 702, trial courts are required to act as gatekeeperayndrdym
admit expert testimony if it is both relevant and relidbl&lake v. Securitas Sec. Servs., nc.
292F.R.D. 15, 17 (D.D.C. 2013¢iting Daubert v. Merrell Dow Pharm., Inc509U.S. 579, 589
(1993) Kumho Tire Co., Ltd. v. Carmichaé326U.S. 137, 141(1999). “Expert testimony is
relevant if it will assist the trier of fact to understand the evidence presentbkd case.”Id.
“While the way in which reliability is evaluated may vary from case to, casdl cases, the trial
judge must find that the proffered testimony is properly grounded;ressbned, and not
speculative before it can be admittedld. (internal quotation marks and alterations omitted)
(quotingUnited States v. FrazieB87F.3d 1244, 1262 (11th Ci2004) (en banc); Fed. R. Evid.
702, Advisory Committés Noteon 2000 Amendmenis

Certain standards apply to expert designations and reports as well. Pursuant to Rule
26(a)(2)(A),“a party must disclose to the other parties the identity of any witness it may use at
trial to present evidence under Federal Rule of Evidence 702, 70385dr If an expert witness

is “retained or specially employed to provide expert testimony in the’ ¢hsayitness must also
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provide a report including the information set forth in Rule 26(a)(2)(B), winicludes “the
substance of the opinions the expert plans to offer and the facts and data he relle8lgken
292 F.R.Dat17. The reportshould be written in a manner that reflects thertesty to be given
by the witness. Fed. R. Civ. P. 26(a)(2)(B), Advisory CommitteéNote on 1993 Amendmemnt
If a party fails to adhere to these requirements, it is subject to sanctionsjngoéxclusion of
expert testimony. Fed. R. Civ. P. 37(c)(1).

Defendantschallenges to Dr. Blaschietestimony here fall into thrdoadcategories.
They first contend that his opinions will not‘deelpful to the jury because they are not the product
of reliable principles and methods applied to the facth®icasé and are insteatspeculations
and assumptiorisdisallowed by Federal Rule of Evidence 7(efs! Mot. to Exclude Expert
Test.at9-10. Second, they propose that Dr. Blastbkestimony must be precluded under Federal
Rule of Evidence 703 because he did not personally observe the facts or dataastd #relfdata
that he did rely upon are inadmissible. at 10-11. Lastly, they argue that he was never offered
as an expert on certain topickl. at 10. Although the partiebriefing here lacks specifigsthe
Court will attempt toaddress each of these arguments.

As for their first argument, Defendantdvancethat Dr. Blaschkes opinions are
“speculations and assumptions about what motivated Dr. Levy and what he or thecAikriev
or assumed. Id. at 10. Defendants have not identified any particular testimony that they are
concerned about and instead have apparently aimed this argument at the éisetigstimony.
There are two issues with this argument. First, the Qmastfound that testimongenerally
regarding Dr. Levys motivationsLt. Col. Burnss expectations for the fellowship, and whether
this was drogu€ fellowshipshall be excluded on relevaraed othegroundssee supré&ection

IV.D.1, and that is no less true here. In this respect, Defendiéwtion raises issues that areot
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Secondjt is not clear that the remainirapinionsof Dr. Blaschkefound relevant above are just
speculations and assumptions. Assuming for purposessd¥itition that Dr. Blaschke qualifies

as an expert on these topics, his opinion that Dr. Levy and the Hospital did not adhere to common
procedures and norms in terminating Lt. Col. Burns or drafting the FSA do not appeardebe m
speculations or assumptions. Neither party, howexdelresses whether this specific testimony
should be excluded under Rule 702.

Defendants second argumestsimilarly broad; they argue that his testimony must be
excluded because it is based on facts he did not persorsgrve andn evidence that is
inadmissible. Again, two issues arise with this arguméintst, Defendantsargument assumes
that the contents of the FSA are not at issue here, and that certain evideadenissible, which
is contrary to what the Court found abovBee supréSection V.A. As a result, Defendarits
arguments are not on point. Second, Defendaate a blanket statement that the documents he
relied on are inadmissible without identifying which specific documents of the thabyhe
reviewed are inadmissible.

As for Defendantslast argument,the parties havesimilarly presented insufficient
information for the Court to determine whetltdras any meritNeither side has explained to this
Court exactly which topics Dr. Blaschke was originally designated as arntexpich isnecessary
to addres®efendantsarguments that the testimony should be excluded because Dr. Blaschke was
not designated as an expen certain topicsn accordance with Rule 26SeeDefs! Mot. to
Exclude ExperiTest.at 10. Nor have the parties provided this Court with degignation
documentation to aid in this determination

At bottom, the parties have not provided this Court with sufficient information tawater

whether Dr. Blaschke testimonyshould be excluded under Rules 702 and 7AD8.the present
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record, and in light of the other rulings that may impact the paatigesments with respect to Dr.
Blaschkeés testimony, the Court shalENY WITHOUT PREJUDICE DefendantsMotion on

this basis. As noted above, the Court shall require Lt. Col. Burns to detail Drhigiasc
anticipated testimony in the partiesvised Jait Pretrial Statement. If Defendants again raise the
same arguments that they have raised here, the partiefilenosire detailed briefing addressing
on which topics Dr. Blaschke was designated as an expert; whether and hgiwt,ohthhe Couits
othe decisions in this Memorandum Opinion, his testimony relies on facts he did not figrsona
observe and/or inadmissible evidence; and whether and how the propsts®dny(including
testimonyspecificallyfound relevant aboyehould beexcludedunder Rule 702The same is true

of Defendantsrelevance objections to Dr. Blasch&gestimonyas outlined above.

E. DefendantsMotion in Limineto Exclude Damages Evidence

Defendantsnext Motionin Limineseeks to exclude two categories of evidence related to
damageslost income damages and attorndgs’s.

1. Evidence Related tioost Income Damages

In the Joint Pretrial Statement, Lt. Col. Buséisted loss of income as a category of
damages, with the amouftb be determinedl. Joint Pretrial Stmtat 24. The Hospital and Dr.
Levy argue that evidence of lostincome damages should be excluded on threletb@se$Burns
failed to previously disclose it as a category of damages, she has yet to prioMideraputation
of the claimed dama&g, andhe damages are speculatiigefs. Mot. to Exclude Damages Evid.
at4—7. In response, Lt. Col. Burns suggests that she generally indicated intemhtlmstancome
damages, that her failure to list it more specifically was substantiallfigdsénd harmless, and
that herclaim is not speculativePl.’s Omnibus Opm at3-6. The Court agrees with Defendants

that this category of evidence should be excluded.
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Under Federal Rule of Civil Procedure 2frties have duty to provide irtheir initial
disclosures:

a computation of each category of damages claimed by the disclosing-pduty

must also make available for inspection and copying as under Rule 34 the

documents or other evidentiary material, unless privileged or protected from

disclosire, on which each computation is based, including materials bearing on the
nature and extent of injuries suffered].]

Fed. R. Civ. P. 2&)(1)(A)(iii) . As for interrogatories, parties have an obligation to answer them
“separately and fully in writing und®ath.” Fed. R. Civ. P. 33(b)(3). These duties also include
continuing obligation to supplement or correct disclosures and discovery respionadsnely
manner’if a party‘learnsghat in some material respect the disclosure or response [washiletem

or incorrect: Fed. R. Civ. P. 26(e)(1)If a party fails to provide information required in its
disclosures, the party is not allowed to use that information or witness to supply evidence on a
motion, at a hearing, or at a trial, unless the failure was substantially justiietiamless or

the court may impose other appropriate sanctions. Fed. R. Ciycf137Rule 16 also authorizes

a court to impose sanctions if a pdttsils to obey a scheduling or other pretrial orddfed. R.

Civ. P. 16(f). The party resisting sanctions under Rule 37 has the burden to show thatany fai
was harmless or substantially justifiefimiri, 2019 WL 5653622, at *4.

Here, Lt. Col. Burns did not list lost income as a category of damages in ti@r ini
disclosures In her May 2014 initial disclosures, she listed the following categories cigésm
without providing any computationsemotional injury, damage to her reputation, damage to her
future career and delay in her career development due to the impFopalr Summative
Assessmenbf Dr. Levy, and termination of her fellowship, as well as breach ofeflexvship
agreement. Defs! Mot. to Exclude Damages Evié&x. A at 2—3. She explained that the jury
would “properly quantifyy her damagesld. Ex. A at 3. In addition, Defendants claim that she did

not specify lost income as a category of damages for defamation in resjpoasdetailed
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interrogatory requesting all damagé® £laimed and a computation of those damadpbsat 3.
She sought to amend her initial disclosures in April 2015 to add two witnesses who uppdd s
her claims for emotional distress damages, but shadtamught to supplement her disclosures
or responsewvith anyinformation relating to lost income damage3eePl.’s Mot. for Leave to
Suppl. Initial Disclosures to Add AddVitnesses, ECF No. 44.

Lt. Col. Burns does not contest these assertions. Rather, she argues that although she did
not explicitly list lost income as a category of damageker disclosures,t‘was otherwise made
known in a general sensePl.’s Omnibus Opm at 4. In other words, she argues that lost income
is not a separate category of damages“Btems from the damaf to her career and lost
opportunities.ld. at 5. She is mistaken. Her general assertions that she lost opportunities, or that
her career development was delayed, was insufficient to put Defendants on notioe ititatsled
to claim lostincome damags, which is a distinct category of damag&seMee Indus. v. Dow
Chem. Cq.608F.3d 1202, 1221 (11th Cir. 201Q)pholding district couit determination that
repeated failure to disclose distinct categorylogs of goodwill damages justified predion of
evidence relating to those damages). In fact, her assahiatithe specific data [regarding lost
income] has been unknown until very recehtnd that the information regarding loss of income
is nowsomewhaknowablé suggest that Defendantsuld not have been aware of the claimed
lost income damagesSeePl.’'s Omnibus Oppi at 4 5 (emphasis added).

She also contends that everlaét income damages were insufficiently disclosed, that
failure was substantially justified or harmless ameréforeundeserving of sanctions under Rule
37. For instance, she claims that information relating to these damages yweeently obtained.

But she provides no explanatias towhy they were only recently obtained and why she has not

sought to supplement her disclosures with this information, even though some of the s exhi
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she wantgo introduce that appear related to these damages date back tdS2@liélat 12. Her
unsupported assertion that this was justified is insufficient to carry her burdenTiersame is
true of her statement that there is no harm because Defendantsneeseirprised that loss of
income would be part of Lt. Col. Burssdamage to her careedd. at 5. There would be harm,
as allowing her to present evidence related to these damages would leave thétiCessentially
two options: to allow her to introduce the evidence without Defendants having the chance t
conduct discovery related to these damayyés allow additional discovery and further delay the
trial. Both options present the possibility of significant prejudice to Defend&e&Hoffman v.
Constr. Protective Servs., In&41F.3d 1175, 1180 (9th Cir. 200@inding that harm would occur
when allowing evidence would require additional briefing and reopening disgpasgmended
(Sept. 16, 2008).

In her briefing, Lt. Col. Burns suggests that this Court should consider fivesfasted by
the Fourth Circuit and adopted lyother judge in this district to determine whether failure to
disclose evidence was substantially justified or harsnles at 5. These factors are:

(1) the surprise to the party against whom the evidence would be offered; (2) the

ability of that party to cure the surprise; (3) the extent to which allowing the

evidence would disrupt the [case]; (4) the importanceetthdence; and (5) the
nondisclosing party’s explanation for its failure to disclose the evidence.

DAG Enterprises, Inc. v. Exxonmobil Carplo. CIV.A. 060182 (RBW), 200TVL 4294317, at

*1 (D.D.C. Mar. 30, 2007)quotingS. States Rack and Fixture, Inc.SherwirWilliams Co,
318F.3d 592, 59 (4th Cir. 2003). While this fivefactor test is not binding on this Coulitjs
similarly unhelpful for Lt. Col. Burns. As for the first factor, despite heupperted statement
that Defendants would not be surprised, the fact that she has not indicated her intanttteesta
damages before now through either disclosures, discovery responses, discovery productions,

depositions, or any other means suggests that Defendants are surprised byniay tiaise
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damages now. The second factor also weighs againsAlieough this Court could reopen
discovery, this case has been ongoing for six years. Defehstaatsgy in approaching the case
has likely not encompassed addressing damages of whictvéneyhot awareand a short period
of discovery cannot fully cure their surprise. Nor does the third factor faverdtewing
evidence related to a new category of damages six years into the case anderdawthatbunds
of discovery have closed waltertainly disrupt the casad delay trial

The importance of the evidence, moreover, is not so great as she claims. W@ibe L
Burns suggests th#tis evidencesupportshat she would have been promoted, it is undhear
it does so. She has presented the Court with four of the ten new exHibitse four exhibits
consist of recommendations for her promotion and merit aw&@dsPl.’s Omnibus Opm Exs.
1-4;seealsoDefs! Mot. to Exclude Certain Exsit 7 (listing descriptions of other neaxhibits,
which are similar in nature); P$. Omnibus Opm at 12 (describing four new exhibits in similar
terms) These documentdo not discuss why she was not promoted. Nor doghggesthat but
for the actions of Dr. Levy and the Hospital, she would have been promoted anamacteased
income How this new evidence supports her claim is consequently murkgsaadesultthese
documents do not have the importance that she attaches to them. As for the last facas, she
provided no explaationas towhy this evidence was only recently obtained and why she failed to
supplement her disclosures. In fact, she does not even identify at what point &medatbia
evidence. Accordingly, even under the fiaetor test she proposes, Lt. Col.rBsis arguments
would not prevail.

What is more, she has also failed to provide a computation of her lost income damages. As
previously described, she did not include a computation in her initial disclosures, semplem

disclosures, or responses to discovery requests. Nor does she provide one now, other than to
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explain in her briefing that she would have at been promoted in 2019 and earned $1,361 more a
monthunder 2020 pay rates. Bl.Omnibus Opm at5-6. She does not assert that any evidence
she geks to introduce, including proposed exhibits or testimony, will demonstrate exawtly
much lost income she claims as damaggse id. Instead, she suggests thgihis is a factual
guestion for the trier of fa¢t.Id. at 5. But she misunderstands her obligation under Rule 26 and
under this Couts Pretrial Scheduling and Procedures O(desP Orde), ECF No. 92. Rule 26
required her to providéa computation of each category of damages claimed by the disclosing
party” Fed. R. Civ. P26(a)1)(A)(ii)). The April 15, 2019 PSP Order further required her to
include in the Joint Pretrial Statemé&jat] n itemization of damages by the party seeking to recover,
setting forth separately each element of damages, and the monetary amouht itretueling
prejudgment interest, punitive damages, and attorfegs. PSP Order &8—4. Her inclusion of
the difference in pay between her current rank and the rank she believes she would reae obta
is insufficiently specific. It satisfies neithef these requirements.

For the foregoing reasons, evidence relating to Lt. Col. Baitast income damages shall
be excluded® SeeCity of Rome v. Hotels.com, L,.B49F. Apgx 896,904—-05(11th Cir. 2013)
(upholding exclusion of category tack tax damagésecause plaintiffs and their experts did
not provide computation of damagasd rejecting argument that failure to comply with discovery
obligations was justified because they did not have datagn Edge Enterprises, LLC v. Rubber
Mulch Etc, LLC, 620F.3d 1287, 1304 (Fed. Cir. 201@pholding district couts exclusion of
evidence relating tdexemplary damagésbecause plaintiff did not present computation of

damages)Big Lots Stores, Inc. v. Luv’' Rare, Ltd, 302F. App x 423,429-30(6th Cir. 2008)

15 Because the Court resolves this Motion on these grounds, it does not directly address
Defendantsarguments that her claimed lost income damages are speculative.
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(upholding trial cours preclusion of evidence relating to lost profits and storage costs because
plaintiff repeatedly did not include damages in disclosures or discovery respontséailed to
provide computations)Design Strategy, Inc..\Davis 469 F.3d 284295-96(2d Cir. 2006)
(upholding district couts exclusion of evidence relating ‘ttost profits category of damages
because plaintiff neither disclosed those damages in disclosures nor providedatiompiifost
profits damages).

2. Attorneyg’ Fees

Lt. Col. Burns also listed attornéyees, with the amourito be determinetias a category
of damages in the Joint Pretrial Statement. Joint Pretrial Stmt. at 24. The Hospidal aexy
argue that evidence of attornéfees should be excludednd that her request for attornefges
should be stricken, for three reasofisst, as a matter of District of Columbia law she cannot
recover attorneydees; secondshe did not disclose this category of damages in her discovery
disclosures or responses; and théltehas not provided a computation of such damadpeeds!
Mot. to Exclude Damages Evidt 1-2.

i. Availability of Attorneys’ Fees

Defendants first contend that. Col. Burns cannot recover attorneyses because the
District of Columbia adheres to thAmerican Rule.” Defs! Mot. to Exclude Damages Evidt
7-9. It is unclear whether Lt. Col. Burns seeks attornegs as its own category of damages or
whether she seeks to introduce evidence of attorfess as a relevant consideratifor punitive
damages. To claify, the authorities cited by Lt. Col. Burns do not support that she may
independently seek attornéyiees for her defamation claims, but do support that evidence of

attorneysfees may be considered when computing punitive damages.

52



In general, the Disitt of Columbia“follows ‘the American Rule under which. .every
party to a case shoulders its own attorhégss, and recovers from other litigants only in the
presence of statutory authority, a contractual arrangement, or cemawlyadefined conmon
law exceptions” Coulter v. Gerald Family Care, P.C964A.2d 170, 204 (D.C. 2009juoting
Psaromatis v. English Holdings |, LL.844A.2d 472, 490 (D.C. 2008)3ee alsalames G. Davis
Constr. Corp. v. HRGM Corpl147A.3d 332, 337 (D.C2016) (explaining same and detailing
commontaw exceptions).Lt. Col. Burns does not argue that there is a relevant statute, contract,
or commonrlaw exception to the American Rule that would allow her to recover attorieegs
Instead, she submits thdd.C. law permits recovery of fees as an element of punitive darages.
Pl’s Omnibus Oppi at6—7.

It is true that District of Columbia law allows juries, or courts, to consider aiisriees
and the costs of litigation in awarding punitive damag&ge, e.q.Standardized Civil Jury
Instructions for the District of Columbial®%.03 (listing*cost and duration of the litigatiband
“attorney’s fees that the plaintiff has incurred in this Eas®factors relevant to punitive damages
computation)Ayala v. Washingtan679A.2d 1057, 1070 (D.C. 1996)In this jurisdiction, such
evidencegof attorney fees and costis| admissible as a factor in assessing punitive danigges.
Town Ctr. Mgmt. Corp. v. Chavez73A.2d 238, 246 (D.C. 1977)[ T]his jurisdiction is in the
minority in allowing attorneysfeesto be considereds an element of punitive damagEs.
However, that does not mean that plaintiffs may recover attdrfe®s as part of the punitive
damagesssessmentin Town Center Manageme@orp., for example, the District of Columbia
Court of Appeals found that D.C. law disallowed awarding attotrfegs and costs but allowed
those coststo be considerédin determining punitive damages. 3&2d at245-46 see also

Gabriel v.Fernandq 695F. Supp. 600601-02(D.D.C. 1988)“Plaintiff' s attorneis fees properly
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may be considered by the jury in choosing an appropriate award of punitive dancagesetting
compensatory damadd$). Other courts have described it ‘dmctor’ relevant to assessing
punitive damagesSee, e.gAyala 679A.2d at 1070McNamara v. Picker®65F. Supp. 2d 1, 11
(D.D.C. 2013). But District of Columbia law does not allow recovery of attoriiegs on this
basis. Accordingly, to the extent that Lt. Col. Burns seeks recovery splicidicher attorneys
fees and costs, thegquest is stricken.

ii. Disclosure of Attorneys Fees and of Computation of Fees

Defendants further contend that Lt. Col. Burns should be disallowed from introdunging
evidence related to attornéysesfor two related reasons. First, they argue shatdid not initially
disclose her intent to either sestkorneysfees,or to urge they be considered in assessing punitive
damages, in her initial disclosures, supplemental disclosures, and discovery edpefsséviot.
to Exclude Damages Evidt9-10. Second, they contend that she has not provided a computation
of attorneysfees, or the documents underlying her claimed attorfess, in accordance with her
discovery obligations and this CowPSP Orderld.; Defs! Reply to Pl.’s Omnibus Opp’at9—

10.

As previously explained, under Rule 26, a party must include in their initial dis@daure
computation of each category of damages claimed by the slisglparty’ Fed. R. Civ. P.
26(a)1)(A)(ii)). They must alsémake available for inspection and copying as under Rule 34 the
documents or other evidentiary material, unless privileged or protected from wlisclws which
each computation is basédd. Moreover, parties have a continuing obligation to supplement or
correct those disclosures under Rule 26. Fed. R. Civ. P. 26(e). Rule 37 provides that wiyen a pa
fails to comply with these obligations, that party generally cahuss thatnformation or witness

to supply evidence on a motion, at a hearing, or at a trial, unless the failure was isiigstant
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justified or is harmless or the court may impose other appropriate sanctions. Fed. R. Civ. P.
37(c)(1). Parties resisting these séions have the burden of showing that their noncompliance
was substantially justified or harmlegsmiri, 2019WL 5653622, at *4. A court may also sanction

a party for‘fail[ing] to obey a scheduling or other pretrial ordeEed. R. Civ. P. 16(f).

Here, Lt Col. Burns included in her Complaint that she sought punitive damages. Second
Am. Compl.,ECF No. 26, aB8. Butshedid not disclose that she sought punitive damages or to
introduce evidence of attorneyses related to those punitive damaieker initial disclosures.
SeeDefs! Mot. to Exclude Certain Ex&X. A at2-3. She listed as damagésmotional injury,
damage to her reputation, damage to her future career and delay in career developtoghtedue
improper Final Summative Assessmi&of Dr. Levy, and termination of her fellowship, as well
as breach of her fellowship agreemeritd’ Ex. A at2—3. Rather than providing any computation
of damages, she explained that a jury would “properly quaridydamagesld. Ex. A at 3.

Lt. Col. Burnsemphasizeshoweverthat in response to an interrogatory about damages
she claimed, sheesponded”Dr. Burns has incurred in an ongoing nature, legal fees in pursuing
this matter, to date totaling ov&83,000.” Seeid. at 3. Even so, she did not provids,requested
by Defendants;an identification of the source of the figures or other information used for the
computation and a list of documents or other evidentiary mdtenalvhich the computation was
based. Id. Furthermore, she has not sought to supplement her disclosures with additional
information regarding punitive damages or attorhégess.

Defendants also argue that gaded to comply with this Cours PSP Order and Local
Civil Rule 16.5. In its April 15, 2019 PSP Order, this Court required that the JoiniaPret
Statement includée[a]ll the information required by Local Civil Rule 16.5(band “[a]n

itemization of damages by the party seeking to recover, setting fodhaselg each element of
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damags, and the monetary amount thereof, including prejudgment interest, punitiveedaarad)
attorneysfees’ PSP Order a2—4. Local Civil Rule 16.5(b) similarly requirésn itemization of
damages the party seeks to recover,” and specifies tHatehmzation of damages shall set forth
separately each element of damages, and the monetary amount thereof, tlctaipastyo be
entitled to recover of any other party, including prejudgment interest, punitivagéanand
attorneysfees” LCvR 16.5(b)(1)(v), (b)(8). Despite these rules, she only listed in the Joint
Pretrial Statement that she requests attotriegs in an amourito be determinetl. Joint Pretrial
Stmt. at 24.

The Court agrees with Defendants that Lt. Col. Burns potentially did not contplyeui
Rule 26 obligations and further did not comply with her obligations under the PSP Ordker But
request for punitive damages in the Complaint and her mention of attdiees/svas sufficient to
put Defendants on notice that she soughih loategories of damages, whilgnificantlylessens
the prejudice that Defendants allege occurred as a result of her faflkeDefendants frame it,
that prejudice arises because Dr. Levy, who faces the intentional defamlaiion cannot at
presentefend against what Lt. Col. Buragims are the relevant attornéfees. Defs! Reply to
Pl’s Omnibus Opjp at 10. To remedy any lingering prejudice, the Court will require Lt. Col.
Burns to provide the itemizaticend computatiothat the PSP Order and Local Civil Rule 16.5
require in the parties revisddint Pretrial StatemeniWhen the Court sets a trial date, it shall set

a schedule for production of documents supporting Lt. Col. Bairdgimed attorneydees.

16 Because the Court decides that Defendants were on notice that Lt. Col. @ughs unitive
damages and potentially attornefees (either independently or as part of the punitive damages
analysis), the Court does not address whether Rule 26 required her to disclosetioriooma
computations regarding her requested punitive damages or the associategsatbanesSeeP!.’s
Omnibus Opp’n at 6 (arguing that Rule 26 does not require disclosure of attdeesys
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Accordingly, preclusion of all vwdence relating to attorneydees is an extreme sanction
unwarranted on the present record, and the Court denies that portion of Defdvidtats
iii. Scope of Evidence of AttorneysFees

The parties also appear to dispute the scope of evidendg.t6al. Burnsmust ultimately
produce and may potentially presemegarding her attorneyfees and costs. On the one hand,
the Hospital and Dr. Levy suggest that Lt. Col. Burns shepétifywhich of the incurred fees
and costs go toward her outstanding defamation claims as comparedoavkksmissedlaims
Defs! Mot. to Exclude Damages Evidt 10; seeDefs. Reply to Pl.s Omnibus Opp at 10. Lt.
Col. Burns appears to object to this argument, claiming that her couaséhot required to
disclose privileged information for opposing counsel to gauge whattaspiea casethey have
worked on. Pls Omnibus Opm at 7. As this issue impacts what the parties must include in the
revisedJoint Pretrial Statementhe Court briefly addresses this issue here.

Few courts have considered this questioithe speific context of attorneysfeesas a
factor in assessing punitive damages. Judge Ellen S. Huvelle, however, addresaddr a
guestion inMcNamara v. Picken965F. Supp. 2dat 11-13, when considering a motion for
remittitur. There, the defendant andunterelaimant had presented attornefses evidence
relating not only to her counterclaims but all work on the cadgdeat 11. Judge Huvelle found
that this was inconsistent with the principles underlying the American Ruldi¢h the District
of Columbia adheredfiecausdf plaintiff could have obtained attorneyses, she only could have
done so on the claintkatshe brought and prevailed ohd. at 12.

This reasoning is persuasive asidhilar reasoningan be applied hereéSome of Lt.Col.
Burns’s claims are no longer at issue. Lt. Col. Burns may not prevail on all her rencaiing;

and &en ifshe did, punitive damages may not be available for all of tt8eaStandardized Civil
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Jury Instructions for the District of Columbial&.14 (outlining what plaintiff must show for
punitive damages award in defamation cask)§ 16.01, Commen¢‘ Ordinary negligence will
not support an award of punitive damagjesAllowing her to introduce attorneykees evidence
relating to claims fowhich punitive damages are unavailable, or that she did not prevail on, would
be essentially punishing Defendants for conductihstrict of Columbiaaw does not recognize
as subject to punitive damages, which are intefitiedunish the defendant for his or her conduct
and to serve as an example to prevent others from acting in a similar Staytiardized Civil
Jury Instructions for the District of Columbig 86.01 17.14. It would also be in tensionith the
American Rule, which allows recoveryattorneysfees only for claims that fall within one of the
established exceptionsSee, e.g.Synanon Found., Inc. v. Bernstebi17A.2d 28,38-42(D.C.
1986) (concluding that attorney$ees were available for bad faith litigaticonduct bunot for
entire suit and remanding to trial court on that basis).

Accordingly,the attorneysfees evidence cannot incluties relating to claims on which
Lt. Col. Burns cannot prevalil at this point, such as her contract claims. To the lextethiet seeks
punitive damages for her remaining claims, she must include the approximate cumeant am
those fees, organizday claim, in the revised Joint Pretrial Statement

* * *

In sum, the CoutGRANTS IN PART andDENIES IN PART DefendantsMotion. The
Court grants Defendantequest that it exclude evidence relating to lost income damages. As for
attorneys fees, the Courtagrees that Lt. Col. Burns may not recover attorné&es for her
defamation claims and grants the portion of Defendddson requesting that it strike her request
for those fees. However, the Court denies the portion of Defehdémotion seeking to exclude

all evidence of attorneyfees at this point, as District of Columbia law allows it to be intced
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as a consideratiamhen computingunitive damages. Lastly, the Court grddéfendantsMotion
to the extent that it seeks to limit the scope of the evidence relating to attéeesis any claims
on which Lt. Col. Burns’s prevails.

F. DefendantsMotion in Limineto Exclude CertaifProposed Exhibits

Lastly, Defendants challenge fifteen of Lt. Col. Busigroposed exhibits on several
grounds. First, they contend that Lt. Col. Burns did not adhere to this Court’'s April 1523019
Orderbecause she identified fifteen exhibits an untimely mannerShe identified these exhibits
on July 30,2019—the day the Joint Pretrial Statement was to be-fleather than on May 10,
2019—the date that the parties identified to exchange this informatitdregaould comply with
the Courts Order requiring them to have exchanged objections by May 24, P@I9. Mot. to
Exclude Certairexs. at2-3. Second, Dr. Levy and the Hospital argue that six of these exhibits
were also not produced during discovery and should be excluded on that Idasis 4, 5—7.
Lastly, Defendants argue that Exhibit 65, which Lt. Col. Burns descriliégrdsorce Educational
File for Plaintiff,” should be excluded on relevance and other groultdst 7—8.

1. Lt. Col. Burnss Late Identification of Fifteen Exhibits

Dr. Levy and the Hospital first argue that fifteen exhibits should be excludedidee Lt.

Col. Burns failed to include them in the partiegchange of exhibit lists, which was originally
scheduled for May 10, 2019 based on the CelrEP Order. In that Order, this Court instructed
that the parties were to exchange written objections to the Joint Pretrial Stabgniay 24,
2019, to exchange written responses to objections by June 12, 2019, and to ecitterge
replies by July 16, 2019. PSP Orde6-at. According to Defendants, the parties agreed that they
would exchange their lists of exhibits to be offered into evidence, which areecduia Joint

Pretrial Statement under Local Civil Rule 16.5(by May 10, 2019. Defs! Mot. to Exclude
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CertainExs. at 2. Lt. Col. Burns submitted her list of exhibits on May 18, 20I®.at 3.
Defendants sent their objections to her on May 24, 20d49.Then, on July 30, 2019, she sent
Defendants dreworked exhibit list that had an additional fifteen exhibits addeldl. This
included Exhibis 1, 14, 23, 28, 34, 35, 40, 43, 65, 69, 71, 72, 73, 74, an®&ts. Suppl. Objs.
to Joint Pretrial Stmit 6—7.

Lt. Col. Burns does not contest that she did not explicitly include these exhibits on the
exhibit list sent to Defendants on May 18, 2019. Nor does she explain why most of theem we
omitted from the exhibit list. Instead, she argues that seven of the fiftednitexXExhibis 14,

23, 28, 34, 35, 40, and 43) were included in the exhibit folder received by Defendants and were
omitted from the list. Pl's Resp. to DefsSuppl. Objs.at 2. She notes that Defendants sent
“provisional’ objectiongo these exhibits in Mayld. She also argues that Defendants were aware

of two additional exhibits, Exhibits Nos. 1 and 65, because they were exhibits to the dedsiti

Col. Michael Forgione, M.D., who is listed as a Defense witnéssat 3. In other words, she
suggests that Defendants have suffered no prejudice due to any taodihesspart. She further
contends that six of the exhibit€Exhibits69, 71, 72, 73, 74, arkb—are new documents that Lt.

Col. Burns only recently obtained from th& Aorce,id., and notes that she has recently obtained
four similar documents that skeantsto add as Exhibits 76 through 7,’s Omnibus Opp at

12.

“Typically, a district court enjoys broad discretion in managing its dockketiatermining
the order in which a case should procée@rimes vDistrict of Columbia 794F.3d 83, 90 (D.C.

Cir. 2015). To that end, the Federal Rules of Civil Procedure allow a court to imposensaioct
failure to obey‘a scheduling or other pretrial orderPed. R. Civ. P. 16(f)(1)(C). This includes

excluding certain documents from being submitted into evidence. Fed. R. Civ. P. 37(k){2)(A)
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In recognition of the district coud special role in the management of litigation and its greater
familiarity with the parties;[ tlhe determination of an appropriatscoverysanction is left to the
discretion of the trial couft. Hull v. Eaton Corp.825 F.2d 448, 452 (D.Cir. 1987).

Here, Lt. Col. Burns has not failed to obey the CeauRSP Order such thatvitlarrants
excluding these fifteen exhibits on that basis alorf®ee McNair v. District of Columbia
325F.R.D. 20, 21 (D.D.C. 2018)Rule 37 is bounded by theoncept of proportionalitypetween
offense and sanctidh. (quoting Bonds v. District ofColumbig 93F.3d 801, 808 (D.C. Cir.
1996))). While failing to exchangall the exhibits or exhibit listnay not have adhered to the
spirit of the PSP Order, the Order itself did not set the schéolutbat exchange Moreover,
contrary to their asséons, Defendants will not be severely prejudiced if this Court does not
exclude these exhibits. Defendants were able to provide provisional objectionsriaokéve
fifteen exhibits, were able to list their objections in their supplemental submiksiottis Court
allowed, andas explained belowsee infraSection V.F.2, the Court will exclude six of the
remaining exhibits (and four newjyroposed exhibitsyelating to Lt. Col. Burns’s alleged
damages. Defendants will also have a second chanc# thdirobjections to any of Lt. Col.
Burns’s exhibits in relation tthe revisedloint Pretrial Statemeniat the Courts requiring the
parties to submit.

The lack of prejudice in this specific circumstance, however, is no excuse. fGolt
Burns’s apparent reluctance to abide by the deadlines set by this Court, asexVibginer late
submission of her objections to Defendants. A Scheduling Ordemtended to serve dthe
unalterable road map (absent good cause) for the remainder of ttié cakgay v. Soy for
Envtl. Graphic Design, Inc169F.R.D. 219, 220 (D.D.C.1996) (quotiignal Report of the Civil

Justice Reform Act Advisory Group of the United States District Court foristrécbDof Columbia
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at 39 (Aug.1993)). ‘A schedulingorder‘is not a frivolous piece of paper, idly entered, which can
be cavalierly disregarded by counsel without pgérilJohnson v. Mammoth Recreations, Jnc.
975F.2d 604, 610 (9th Cir.1992) (quotitgestetnerCorp. v. Case Equip. Col08F.R.D. 138,
141 (D.Me. 1985)). Indeed;[d]isregard of the order would undermine the csuability to
control its docket, disrupt the agreedon course of litigation, and reward the indolent and the
cavalier.” Id. Espeially as this casgears triglthe Court expects the partiesstactly adhere to
the deadlineghatit setsand to be aware that failure to comply with those deadlines may result in
sanctions.

2. Documents Not Produced in Discovery

The Hospital and Dr. Levy further object to six of the exhibits on the basis tlyavéne
not produced during discovery. This includes Exhibi{"@ducation Training Repdit Exhibit
71 (“Meritorious Service Citatidl, Exhibit 72 (“Officer Performance Repd)t Exhibit 73
(“Promotion Recommendatid@017”), Exhibit 74 (“Promotion Recommendation Fo2016”),
and Exhibit 78" Promotion Recommendation Form Phlem 201Dgfs. Mot. to Exclude Certain
Exs.at5-7. Inresponse, Lt. Col. Burns explains that these docuraszitsew” documents that
she“recently obtained from the Air ForéePl.’s Omnibus Opp at 12. She also indicates her
intent to introduce four additional exhibits that she more recently obtained: E3é{biPromotion
Recommendation 2016”)Exhibit 77 (“Meritorious Service Award2017”), Exhibit 78
(“Education/Training Report 2018"), and Exhibit 79fficer Performance Repo#019”). Id.

Federal Rule of Civil Procedure 26 governs initial and supplemental discovery

disclosureg’ Parties must discge"all documents, electronically stored information, and tangible

171n their Motionin Limineaddressing these exhibits, the Hospital Bnd_evy cite to Rule 26(a)
and Rule 26(e) of the Federal Rules of Civil Procedure, suggesting that their @trgeires upon
the initial and supplemental disclosure requiremeBiseDefs! Mot. to Exclude Certain Exsit
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things that the disclosing party has in its possession, custody, or control anderaysupport its
claims or defensésand must make availabléghe documents or other evidentiary matB+-
including “materials bearing on the nature and extent of injuries sufferedderlying their
“computation of each category of damages claimed by the disclosing p&edy. R. Civ. P.
26(a)1)(A)(i))—(ii)). Under Rule 26, a party must further suppéarnits prior disclosures if it
“learns in some material respect the disclosure or response is incompieter@ct. Fed. R.
Civ. P. 26(e)(1). A party who fails to provide information required by Rulgezrallycannot
use that information as evideg or the court may impose other sanctionsyléss the failure was
substantially justified or is harmle$sFed. R. Civ. P. 37(c)(1). The party resisting sanctions has
the burden to show that its failure was either harmless or substantiéfiggusAmiri, 2019WL
5653622, at *4 “The phrasesubstantially justifiedis generally interpreted to megustified in
substance or in the maihat is, justified to a degree that could satisfy a reasonable pérson.
Wannall v. Honeywell Iik Inc., 292F.R.D. 26, 35 (D.D.C. 2013) (quog Pierce v. Underwoad
487 U.S. 552, 565 (1988)).

Lt. Col. Burns does not contest that she failed to disclose or produce these documents.
Instead, she appears to suggest that because these documents argaidecahdome)ostdate
the end of discovery, she is substantially justified in not providing them to Defen&sdP!.’s
Omnibus Opm at11-12. But Lt. Col. Burns provides no explanatasitowhy these documents
were just‘recently obtainedfrom the Air Force, even though some of them date back to 2016.
Nor does she explain why she did not seek to disclose these documents to Defendanty once the

were obtained. While she does not outright argue that her failure was harmldssissimstead

6—7. The Courtherefore does not address in this Memorandum Opinion whether Lt. Col. Burns
also failed to produce these documents in response to specific discovery requests.
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that any harm could be remedied by allowauglitional depositionsSeePl.'s Omnibus Opm at

12 (“Should Defendants wish to depose Lt. Col. Burns before trial regarding thisedipda
information, we do not object.”). The lack of explanation here does not satisfy her.burden
Moreover, these ten exhibits appear to relate to her lost income daexdeace of which this
Court has excluded as described abdsee supr&ectionlV.E.1. For these reasons, and for the
same reasons as discusséth respect to the lost income damage®e Court shall grarthis
portion of Defendants’ Motion and exclude these ten exhibits.

3. Exhibit 65 (Lt. Col. Burns™Educational Fil€’)

Lastly, theHospital and Dr. Levy object to Lt. Col. Burssihtent to introduce Exhibit 65,
which is a 132page document that was an exhibit to Col. Forg®xeposition.Defs.! Mot. to
Exclude Certain Exsat 7-8; Pl’s Omnibus Opp at 12. While Defendants mostly rely upon
Evidence Rules 401, 402, and 403 governing relevance, they also mention in passing that the
document is‘replete with inadmissible hearsayDefs! Mot. to Exclude Certain Exst 7. Lt.

Col. Burns describes this document “dse Air Forcés Educational file for Lt. Col. Burns
regarding the fellowshipwhich she explainscontains all of the communications to and from the
Air Force and Defendants and Lt. Col. Burns regarding the fellowslfjy.s Omnibus Opp at

12.

While Defendants cdand that proposed Exhil§ib’s probative value is outweighed by its
potential to prejudice them, mislead the jury, or confuse the issues, they have not proviged ma
details about why. They only note that the documéirisurated; that it hasincomplete, hand
marked” and “evenillegible” records and correspondence, and that a handful of documents in
Exhibit 65 are also separate documents. DBfet. to Exclude Certain Exs. at 7. Rather than

substantively respond to Defendarmtggyuments, Lt. Col. Burns concludes tHadthere should be
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no objection to [the exhib&] use at trial as evidence of the exchange of these communications.
Pl’s Omnibus Opm at 12. Neither party has provided this Court with a copy of the proposed
Exhibit 65.

The partis have failed to provide this Court with sufficient information for it to determine
whether Exhibit 65, or portions of ishould be excluded. In light of this, and of the other
determinations in this Memorandum Opinion that may impact the paatgpsmets, the Court
denies the portion of Defendankgotion as to Exhibit 65 without prejudicdf Defendantswant
to raise this objection againgtore the Court could decide whether Exhibit 65 should be excluded,
it would require a copy of the proposed Exhibit 65 and more detailed briefing addressingrwhe
the document or portions of it are inadmissible under Rules 401, 402, or 403 or any other rules.

* * *

The Court accordinglyDENIES IN PART, GRANTS IN PART, and DENIES
WITHOUT PREJUDICE IN PART DefendantsMotion in Limineto exclude these various
exhibits. First, the Court denies DefendaMstion to exclude the fifteen exhibits on the sole
basis that Lt. Col. Burns did not adhere to the CeuPSP Order. Second, the Court grants
DefendantsMotion to exclude the terxaibits relating to Lt. Col. Burris damages because she
failed to demonstrate that her failure to produce them was either substantidigdjos harmless.

See supr&ectionlV.E.1 (finding same for evidence of lost income damages). Lastly, the Court
denies without prejudice Defendanitéotion to exclude Exhibit 65. Before the Court could rule
upon any future objection to Exhibit 65, it would require a copy of the proposed Exhibit 65 and
more detailed briefing addressing exactly whether the docuomrgmdrtions of it, is inadmissible

under Rules 401, 402, and/or 403 or any other rules.
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V. CONCLUSION

For the foregoing reasonthe CourtGRANTS IN PART, DENIES IN PART, and
DENIES WITHOUT PREJUDICE IN PART Defendants Motion in Limine to Exclude
Propesed Testimony and Evidence on Subjects that Are Not Relevant and Would Besi@gnf
Irrelevant, Misleading, and Unfairly Prejudicial, ECF No. 1IDENIES Lt. Col. Burnss request
that the Court find that the common interest privilege does not apply tmtheunications at
issue;DENIES WITHOUT PREJUDICE DefendantsMotion in Limineto Exclude Witnesses
Not Disclosed or Identified as Such by Plaintiff in Her Rule 26 Disclosuressootery, ECF No.
97; GRANTS IN PART andDENIES WITHOUT PREJUDICE IN PART DefendantsMotion
in Limineto Exclude Proposed Testimony and Reports of Plaintiff's Expert Witnessyé&yory
Scott BlaschkeECF No. 99GRANTS IN PART andDENIES IN PART DefendantsMotion
in Limineto Exclude Damages Evidence for Loss of Income and Attorfees, and to Strike
Plaintiff’ s Claim for AttorneysFees ECF No. 96; an€G6RANTS IN PART, DENIES IN PART,
and DENIES WITHOUT PREJUDICE IN PART DefendantsMotion in Limineto Exclude
DocumentsNot Identified as Required by the CdsrPretrial Scheduling and Procedures Order
or Previously Produced During Discovery, ECF No. 98.

In light of the above discussion and rulings, the parties shall be required to file @ revise
Joint Pretrial Statemeas outlined in the accompanying Order. To the extent that the Court does
not address any of the partiesmaining objections raised in the Joint Pretrial Statement, the Court
DENIES WITHOUT PREJUDICE those objections. The parties may raise them ataiey
are still relevant, when they file their revised Joint Pretrial Statement.
Date: December 22019 /sl

COLLEEN KOLLAR -KOTELLY
United States District Judge
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