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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTOINETTE BURNS
Plaintiff

V.

GEORGETOWN UNIVERSITY
MEDICAL CENTER et al,

Defendants

Civil Action No. 13-898(CKK)

MEMORANDUM OPINION and ORDER
(May 28, 2015)

Discovery in this case was set to close on March 15, 2015, but at the Status Hearing
held on March 20, 2015, the parties reported several issues that emerged in the final
weeks of discovery that they were unable 8phee. The Court ordered briefiiog those
issues, which are now ripe for resolution. Currently before the Court aredibcegery-
related motions: Plaintif§ [44] Motion for Leave to Supplement Initial Disclosures to
Add Additional Witnesses, Defendani45] Motion to Strike Plaintiffs Seond Expert
Report and Preclude Related Testimony, and Deferidd6isMotion to Compel
Deposition Testimony Pursuant to Rule 37(a)(3)(B)(i). For the reasoged s&lbw, he
Court DENIES Defendanitpl5] Motion to Strike Plaintifis Second Expert Report and
Preclude Related Testimony; GRANTS Plairgifd4] Motion for Leave to Supplement
Initial Disclosures to Add Additional Witnesses; and GRANTS IN PART BENIES IN
PART Defendantg46] Motion to Compel Deposition Testimony Pursuant to Rule
37(a)(3)(B)(i).The Court extends the close of discovery for the limited purptetaged
below.

Standard for Discovery Sanctions

“The Federal Rules of Civil Procedure allow a court to impose sanctions foyapart
failure to cooperate during the course of digg¥ Davis v. Dist. of Columbia Child &
Family Svcs. Agencg04 F.R.D. 51, 59 (D.D.C.2014). Federal Rule of Civil Procedure
37 “sets forth specific guidelines for the imposition of sanctions when a péstjofa
disclose information or witnesses, answer interrogatories, attend a aepasicomply
with a court ordet.Id. See alsd-ed. R. Civ. P. 37(b)(2), (d). Pursuant to Rule 37, a
district court has broad discretion to impose sanctions for discovery violdtiatis.
Hockey League v. Metro. Hock€jub, Inc.,427 U.S. 639, 642-43976) (per curiam).

“The central requirement of Rule 37 is that ‘any sanction must bevmsth
requires in cases involving severe sanctions that the district court considleemiésser
sanctions would be more apprige for the particular violatiohBonds v. Dist. of
Columbia,93 F.3d 801, 808 (D.Cir. 1996) (quotingnsurance Corp. v. Compagnie des
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Bauxites de Guinéd56 U.S. 694, 707 (1982)). “The choice of sanction should be guided
by the‘concept of proportionalitybetween offense and sanctiofd’ “In determining
whether a severe sanction is justified, the district court may consider tiftenges

prejudice to the other party, any prejudice to the judicial system, and the neest to det
similar misconduct in the futureld.

Defendants Motion to Strike Expert Report

Defendand seekto strikethe expert report thatas submitted by Plainti expert,
Dr. Gregory Blaschke, on March 11, 2015, the morning of the scheduled deposition of Dr.
Blaschke Defendant argues that the report was untimely and argues that this réqort—
second submitted by Dr. Blaschke—cannot properly be considered a supplement to the
originalreport. Plaintiff responds that the report is a supplement under Rule 26(e) and
that, even if it is not considered a supplement, it should be allowed because the opinions
in it were disclosed to Defendants such that there was no prejudice.

Rule 26(a)(2) equires thata partys expert withesses must provide the opposing
party with a written report containing, among other thinggdmplete statement of all
opinions the witness will express and the basis and reasons for them; [and] thre data
other information considered by the witness in forming them; [and] any exhibits that will
be used to summarize or support thérratangelo v. Georgetown Uni272 F.R.D. 233,
233 (D.D.C. 2011) (quoting Rule 26(a)(2)(B); alterations in original). “Rule 26(e)(1)
provides a limited exception to the deadlines provided in Rule 26(a)(2)(C), reghaing t
an expert witness supplement his report iflaarns that in some material respect the
information disclosed is incomplete or incorrect and if the additional or coeecti
information has not been made known to the other parties during the discovery process or
in writing.” Minebea Co. v. Paps231 F.R.D. 3, 6 (D.D.C. 2005) (quoting Fed. R. Civ.

P. 26(e)(1))‘[ S]upplemental reports are permitted under Rule 26(e)(1) only in the
following situations: (1) upon court order; (2) when the party learns that therearli
information is inaccurate or incomplete; or (3) when answers to discovery eguest
inaccurate or incompleteld.

Pursuant to Rule 26(a)(2), Dr. Gregory Blaschke provided a report dated July 7, 2014,
on Plaintiffs behalf, regarding the termination of Dr. Burns, particularly focusing on
whether the customaftgue processwas followed in this casdfter the depositions of
the fact witnesses in this case, Dr. Blagchkovided an additional report, which was
provided to Defendants on the morning of the scheduled deposition of Dr. Blaschke,
March 11, 2015While the additional report is nas unrelated andsbroad as
Defendants claim, it clearly exceeds thepse of the original reporSpecifically,in
addition to commenting on the termination proc&ssBlaschke provided opinions
regarding the quality and content of the fellowship proghafith respect to timeliness,
the morning of a scheduled deposition is too late to provide such a report to Defendants
and to expect Defendants to be able to use the schletlep@sition to question the
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witness about that report. That timing hardly provides enough time for Defendants
counsel to carefully read the report,dore prepare for a deposition based on that
report.

However, notwithstanding the untimeliness of the reporttlh@dxpansion in its
scope, the Court notes that this issue arose near the close of discovery and thesCourt ha
not yet set a schedule forethriefing of dispositive motions or set a trial date in this case.
Therefore, the Court will exercise its discretion to allow Plaistg§eécond expert report.
That said, because of the expanded scope and because of the untimeliness of its delivery
the Qurt will allow Defendants to depose Plairifexpert a second tina Plaintiffs
expensgincluding the costs for the court reporter and for Defendatterneystime at
the depositionAs Defendants requeshe Court willallow Defendantsto retain a
counterexpert.But Plaintiff’s expertmay not produce a new report—or supplement or
alterthe existingeports—in response ttheopinions provided by the countexpert.
Plaintiff has already submitted secondexpert report; it would not be fair to allow
Plaintiff athird bite at the apple as result of their actioftse testimony of Plaintité
expert islimited to the contours and scope of the expert reports already submitted.

In addition, as Defendants requeke Court willallow discovery by Defendants
from the Air Forceas to"the bargain it expectédDefs! Expert Opp’n, ECF No. 45, at 8
n.6. This will allow Defendants to explore, through discovery, ishasaere discussed
in Plaintiff's second expert report but not covenedhe first expert report.

Accordingly, the Court DENIES Defendanf45] Motion to Strike Plaintifs Second
Expert Report and Preclude Related Testimony and allows additional disesver
specifiedhere

Plaintiff 's Motion to Present Additional Witnesses

Plaintiff seeks to supplement her initial disclosures pursuant to rule 26(a) toadd tw
individuals who have knowledge of damages suffered by Plaintiff: her husband, John
Harris, and her mother, Aileen BurhPlaintiff has offered thse witnesses for
deposition. Defendastarguehat, because the addition of these witnesses is untimely, the
Court should not allow the supplementation of the initial disclosures and that the
testimony of these witnesses sholbidexcluded.

“Rule 37(c)(1) provides for the exclusion at trial of any information not disclosed
pursuant to Rule 26(a), unless the failure to disclose is harmless, or if thavstengal
justification for such failure.facangelo v. Georgetown Unj272 F.R.D. 233, 234
(D.D.C. 2011) (citing Fed. R. Civ. P. 37(c)(1)).

1 While Plaintiff initially included a request to add a psychologist whom Plaintiff is
seeing in therapy, Plaintiff subsequently withdrew that req8esPlaintiff's Praecipe to
Withdraw Request to Add as a Witness Plaiistifsychologist, ECF No. 53.

3



Discovery in this case was set to close on March 15, 2015. While Plaintiff's counsel
only became aware that Plaintiff was seeing a psychologist for ther&bsintiff s
February 25, 2015, deposition, that is no excuse for the failure to identify these gitnesse
earlier. Plaintiff is responsible for identifying witnesses that may havemattoon
pertaining to her claims, and Plainsfitounsel is responsible for obtaining that
informaion from his client. They failed to do so in a timely fashion. Plaintiff notes that
the initial disclosures were filed on May 9, 2014, and she only began seeing a
psychologist for treatment in October 2014. At a minimum, however, Plaintiff doight
have promptly supplemented her initial disclosures, as well as responses to relevant
discovery requests, when treatment began. If Plaintiff had done so, Defendaluts w
likely have been able to depose these withesses prior to the close of dis&btrexy.
sametime, the Court notes that Plaintiff was ill and under medical treatment for a portion
of this time—which was the justificatiofor the extension of the close of discovery from
October 2014 to March 2015#hich may, at least partially, help to explain, if not justify,
Plaintiff's failure to identify the witnesses at an earlier time.

Given that contexin an exercise of its discretion, the Court will allow Plaintiff to
supplement her disclosures and witt exclude testimony from Plaintgfmother and
huskand SeeNat’l Hockey League v. Metro. Hockey Club, Id@7 U.S. 639, 642-43
(1976) (per curiam). However, the Court will allow Defendants to depose the winesse
or issue interrogatories with respect to thattowing testimay from these witnesses
will cause delay-an important consideration in and of itself—but Defendants have
identified little other prejudice that would be caused by allowing this testimony.
Compliance with the Court’s scheduling orders is of utmost importance. However, it is
alsonotable that these issues arose around the close of discovery, and the Court has not
yet set a schedule for the briefing of dispositive motions, let alone set ataahdhis
case. Given that this issue has arisen before the briefing of any dispositivesn
Plaintiff can cure the harm caused by the inadequate disclosures by prorowitiyngr
thetwo additional witnesses for depositions at this point, as well as by responding to any
interrogatories with respect to these witneséesl, because the Cowatlows additional
discovery regarding Plaintiff's second expert report, as specified abloveng these
additional two witnessesill not cause any additional deldyor will Plaintiff’s request
require a duplicative second deposition oftilie family memberdecause they had not
been deposed on other matters previously. The Court concludes that it would not be
“just,” in these circumstances, to preclude the testimony of these witn8ssBsnds,

93 F.3dat808.

Accordingly, the Court GRANTS Plaifiitis [44] Motion for Leave to Supplement
Initial Disclosures to Add Additional Witnesses. Plaintiff shall promptake these
witnessesvailablefor deposition by Defendants. If Defendants choose to issue any
interrogatories with respect these witnesse®laintiff shall promptlyrespond to them.



Defendants Motion to Compel Plaintiff’s Depgition Testimony

In Defendants[46] Motion to Compel Deposition Testimony Pursuant to Rule
37(a)(3)(B)(i) Defendants seek tmmpel Plaintiffs deposition testimony regardiigo
instancesvhere Plaintiffs counsel instructed her not to respond to Defendguoestions
during her depositiorkirst, Defendantseek to compel Plainti testimony regarding an
email she received, via her attorney, from an attorney representing one efé¢hneldnts.
Second, they seek to compel Plainsiffestimony regarding an email that she sent in
which she mentioned MedStar. The Court discusses, in turn, the two issues.

First, Defendantseek to compel Plainti testimony regarding an email she
received, va her attorney, frorhily Garcia, an attornefor Defendant Georgetown
University Medical Centeiin the emailGarcialays out several options for Plaintiff to
pursue further review of the decision regarding her fellowshgbiendants seek to
compel Plaintiffs testimony regarding her awareness of the options fordisstissal
review communicated by Defendant and regarding her decision not to use those options.
Plaintiff argues that it was proper to refrain from answerirgabse the communication
was a settlement communicatigaverned by Federal Rule of Evidence 408 and because
theinformation responsive to the questi@rs protected by attornajient privilege.

As an initial matter, the Court notes that it does not @sttday whether evidence
would be admissible at trialhe Court only decides whether Plaintiff can be compelled
to testify aboutertain mattergn a deposition. Importantly, Rule 408 was enacted to
promote settlement of disputé&krough limits on theadmissibility of settlement material
rather than limits on thedtiscoverability” In re Subpoena Issued to Commodity Futures
Trading Comm’'n370 F. Supp. 2d 201, 211 (D.D.C. 20@8)d in part on other grounds
sub nom. In re Subpoena Duces Tecum Issued to Commodity Futures Trading Comm’'n
439 F.3d 740 (D.C. Cir. 2006) (emphasis in original). Moreover, it does not appear that
the anail in question constitusa settlement offer because it was framed as an
unconditional offer and did not “require the employee to abandon or modify his suit.
Lightfoot v. Union Carbide Corp110 F.3d 898, 909 (2d Cir. 1997). Accordingly, the
Court concludes that Defendarngsiestions regarding thenail from Garcia are not
barred as an inquiry into settlement communications.

Turning now to whether the responses to Defendgotstionsare protected by the
attorneyelient privilege, the Court first notes that the email exchange is not privileged
simply because the email was sé&im Plaintiff s attorney to PlaintiffJust because
Plaintiff's attorney forwardecheemail to her does not make the communication, which
originated from a thirgbarty, privileged. The Court concludes that the answer to the
guestions abowvhetherPlaintiff was aware of th&alternative laid out by Garciand
whethershe accepted thaalternativé are not privileged because the responses to those
guestions would not reveal advice of counsel. However, the Court concludes that the
answer to the question whyPlaintiff decided to respond to thdt&rnative set out by



Garciaas she did is privilegdokecause it is apparent that the ansmeuld rely on advice

of counselSeeln re Lindsey 158 F.3d 1263, 1267 (D.C. Cir. 1998) (communications for
the purpose of securing legal advice protected). The Court concludes that Plagititit
waived the pridege—regarding the reasomghy she did not accept thalternativé set

out by Garcia—because Plaintiff has not affirmatively placed the reasons for this action
at issue by bringing claims regarding theriration processSeeThe Navajo Nation v.
Peabody Holding Co255 F.R.D. 37, 50 (D.D.C. 2009)

SecondPefendantseek to compel Plainti testimony regarding an emtihat she
sentto another medical professional, in which she wrtdhere may be some things to
clean up with MedStar, as they own GeorgetovRelying on attoney-client privilege,
Plaintiff’'s counsel instructed Plaintiff not to answer Defendaqusstions about the
reasons she made that written statement. Plaintiff now argues that the answers to
Defendantsquestions regarding this statement were derived fxdwice from her
attorney and are, therefore, privilegBefendants argue thtte response to Defendants
guestion is not privileged because they pertain to a communication with a non-attorney.

As an initial matter, it is clear that the email from Dr. Burns is itself not subject to
attorney-client privilege because the recipient was not her attorney. Howm/€ourt
agrees with Plaintiff that the response to Defendapisstion was subject to attorney-
client privilege and that Plaintiff was entitléal refuse to answer the question on that
basis.During a break in the deposition—off the recor@haintiff's counsel consulted
with his client aboutvhat her answer to Defendangsiestion would be, if it were not
privileged. He determined that the contehthat answer is privileged because it
pertained to advice received from counsel, anohéteucted Plaintiff not to answer the
guestion.

“The attorneyclient privilege protects confidential communications made between
clients and their attorneys when the communications are for the purposaroigégal
advice or serviceslh re Lindsey 158 F.3cat 1267. Moreover,[ tlhe Supreme Court has
also clearly recognized thidlhe privilege exists to protect not only the giving of
professional advice to those who can act on it but also the giving of information to the
lawyer to enable him to give sound and informed adVidénited States v. ISS Marine
Servs., InG.905 F. Supp. 2d 121, 128 (D.D.C. 2012) (quotipgohn Co. v. United
States449 U.S. 383, 390 (1981)}.i¢ a reasonable inference from the colloquy at the
deposition, together with counsekxpress representation that Plailstifesponse to the
guestion would entail revealing communications between Plaintiff and hearestttinat
the underling communications are privilegetiherefore, the Court concludes that
Plaintiff was within her rights to refuse to answer the Defentgoestions about her
statement tha{tlhere may be sme things to clean up with Met#®”’ Accordingly,
Defendantsrequest to compel Plainti$ deposition testimony on this matter is denied.



For these reasons, Defenda€] Motion to Compel Deposition Testimony
Pursuant to Rule 3&)(3)(B)(i) is GRANTED IN PART and DENIED IN PART. With
respect to the questions regagithe email from Lily Garcia, Plaintiff isequiredto
answer the questions regarding (1) whether she was aware"aftdraativé laid out by
Garciaand (2) whether sheccepted or rejected It all other respects, the motion is
denied and Plaintiff is not compedl to respond to the areas of inquiry that are the subject
of this motion

Conclusion

For all the reasons stated abavés ORDERED that Defendant445] Motion to
Strike Plaintiffs Second Expert Report and Preclude Related Testimony is DENHeD.
Court allows additional discovewyith respect to this repoas specified above.

It is furtherORDERED that Plaintiff s [44] Motion for Leave to Supplement Initial
Disclosures to Add Additional Witnesses is GRANTHEDaintiff shall promptlymake
these witnesses availalite deposition by Defendants. If Defendants choose to issue any
interrogatories with respect these witnesse®laintiff shall promptlyrespond to them.

It is furtherORDERED Defendantg46] Motion to Compel Deposition Testimony
Pursuant to Rule 37(a)(3)(B)(i) isSRANTED IN PART and DENIEDON PART. With
respect to the questions regarding the email from Lily Garcia, Plaint&igredto
answer the questions regarding (1) whether she was aware"aftdraativé laid out by
Garciaand (2) whether she accepted or rejected it. In all offspects, the motion is
denied and Plaintiff is not comibexd to respond to the areas of inquiry that are the subject
of this motion.

It is furtherORDERED that the parties shall file a Joint Supplemental Discovery
Plan setting out a schedule for the remaining discovery. That discovery pldrediiad
no later thardune 12, 2015 Because of the delay necessarily entailed by allowing
additional discovery, the Court strongly encourages the parties to expeditiougliete
the remaining discoveryn particular,because the need to extend discovery results
almost wholly from Plaintifs actions and omissions, Plaintsfiall make all reasonable
efforts to accommodate an expedited schedule for completing the discoverycasthis
The Court will set dixed date for the extension of discovery after it reviews the parties
Joint Supplemental Discovery Plan.

SO ORDERED.

Dated:May 28, 2015
/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge




