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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANTOINETTE BURNS,

Plaintiff,

v Civil Action No. 13-898 (CKK)

MATTHEW D. LEVY, et al,

Defendants.

MEMORANDUM OPINION?
(March14, 2019)

DefendantsMatthew D. Levy and Medstar Georgetown University Hospita(the
“Hospital’) 2invoke the peer review privilege in this jurisdiction to shield themselves from Flaintif
Antoinette Burnsclaim of negligentiefamation® Because the Court finds that the United States
Air Forceentities to whictDefendants provided certain information about Plaintiff do not qualify

as“peer review bodiésunder the relevant statutbatprivilege is not available to Defendants.

! Decisions by this Court and the United States Court of Appeals for the Districiluhiia

Circuit ("D.C. Circuit) have usedseveral differenttase captionsn this matter The Court

presently adjustis formercaptionfor consistency with the D.C. Circistversion. That version
has the virtue of referring to a defendant, Matthew D. Levy, who remains in tbjsacal avoids

certainnuancesn the appropriate title of current and former institutional defend&¢®, e.g.

infra note 2.

2The Court has previously observed thiedstarGeorgetown Medical Center, Inc. does business
as Medstar Georgetown University Hospital, and that former defendant Georgetovensity
does business as Georgetown University Medical CeBigms v. Georgetown Univ. Med. Ctr.
Civil Action No. 13-898 (CKK), 2016 WL 4275585, at *1 n.1 (D.D.C. Aug. 12, 2016).

3 Claims against Georgetown University Medi€anter wee dismissedand that dismissalas
affirmed Seed. at *7-*13; Burns v. Levy873 F.3d 289, 291, 293-95 (D.C. Cir. 2017).
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Upon consideration of the briefirfigthe relevant legal authorities, and the record as a
whole, the CourDENIES Defendantq86] Joint Motion for Partial Summary Judgment as to the
Applicability of the District of Columbia Peer Review Act to PlainiflCounts of Defamation.
Plaintiff’ s negligent defamation claim mustntinue to trial along with her other remaining claim
of intentional defamation.

|. BACKGROUND

A. Factual Background

The Court examined the facts of this casgsprior summary judgment ruling, to which
it refers the readeiSeeMem. Op. at 312, Burns v. Georgetown Univ. Med. CtEivil Action No.
13898 (CKK), 2016 WL 4275585, at ¥ (D.D.C. Aug. 12, 2016]“Burns I'), ECF No. 81.
Here the Court focuses on those undisputed facts that are pertinent to the pending motion.

Plaintiff served as a pediatrician in the United States Air Fapecifically working for
the United States Air Force Medical Serv({tAFMS”). Defs. Medstar Georgetown University
Hospital's and Matthew D. Levy, M.Ds Stmt. of Material Facts as to Whichera Is No Material
Dispute in Supp. of Their Mot. for Partial Summ. J., ECF Ne2 8®Defs! Stmt”), 11 1, 2.As

part of her military service, Plaintiff began pursuing a specialized pedfatioovship at the

4 The Court’s consideration has focused on the following documents:

e Defs Medstar Georgetown University Hospitahnd Matthew D. Levy, M.Ds Mem. of
P&A in Supp. of Their Mot. for Partial Summ. J. as to the Applicability ofQrstrict of
Columbia Peer Review Act to F.Counts of Defamation, ECF No.-8¢" Defs! Mem.");

e Pl’s Mem. in Oppn to Defs. Joint Mot. for Partial Summ. J., ECF No.8Pl.'s Oppn”);
and

o Defs. Medstar Georgetown University Hospsahnd Matthew D. Levy, M.Ds Reply to
Pl’s Oppn to Their Mot. for Partial Summ. J. as to the Applicability of Ehstrict of
Columbia Peer Review Act to RBl.Counts of Defamation, ECF No. §®Defs. Reply’).



Hospital in August 2011 See d. 1 3 Pl's Stmt. of Disputed Material Facand Additional
Material Facts Not in Dispute, ECF No. 87*PI.'s Stmt)), {1 18, 19, 33.

For reasons beyond the scope of this opiniBtaintiffs participation prematurely
terminatedn April 2012 Pl’s Stmt. { 72.The Court need not addredistinctions betweethe
terminationrelatedactivities of the Hospital and Georgetown University Medical Center (the
“University”), certain ofwhich constitute a lingeringontested issueSee infraPart 1.B. Inany
case, also i\pril 2012, Defendant Levythe Medical Director for Community Pediatriend
Jamie S. Padmore, Vice President, Academic Affairs, Medstar Healthhdda discussioabout
Plaintiff with two Air Force officials, includig Colonel Thomas Grauyl.D., thenchief of the
Physician Education Branch of AFM®efs! Stmt.{ 5 Pl.’s Stmt. {1 38, 69Col. Grau requested
an evaluation of Plaintiff using a certain rubric. De®&mt. 5. His successor, Colonel Michael
Tankersty, M.D.,reiterated that requelty emailin December 2012 and January 2013. 1 7,

11. By January 2013, the Air Forcgentralized Credentialing Verification OffigeAFCCVQO”)
had also sent a request for certain information, which Col. Tankersley took the oppdduni
reinforce in his communication that monthl. {10, 11.

B. Procedural Posture

In this lawsuit, Plaintifipursuedcontractbased claimsdefamatiorclaims anda claim of
intentional interference with prospective economic advantage agaiesimbination ofthe
Hospital, the Universityand Levy.2d Am. Compl.No. 26. The Court granted summary judgment
for all three Defendants as to all claims and dismissed Plantdse.Burns | Civil Action No.
13-898 (CKK), 2016 WL 42755850n appeal, the D.C. Circuit affirmed dismissal of all but the
defamation claims, as to which it reversed and remanded to this Court for certher f

determinationsBurns v. Levy873 F.3d 289 (D.C. Cir. 2017)Burns IP’).



Uponremand, this Court determined that one eflthgeringissues—whetherthe Hospital
or the Universitywas first to terminate Plainti#could notbe resolvedoy further summary
judgment briefing, basedn the D.C. @cuit's characterization of the record. Scheduling and
Procedures Order, ECF No. 85, & {citingBurns 1|, 873 F.3d at 292, 295)). The Court reserved
that issue for trialld. at 2. The other issue-the applicability of the District of ColumbBisHealth
CarePeer Review Aet-is the subject of the present briefinGee d. at 1.

Il. LEGAL STANDARD

Summary judgment igppropriate wheréthe movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter GeldvR.
Civ. P. 56(a). The mere existencesomefactual dispute is insufficient on its own to banmsnary
judgment; the dispute must pertain téraaterial” fact. 1d. Accordingly, “[ o]nly disputes over
facts that might affect the outcome of the suit under the governing law will fyrgpeclude the
entry of summary judgmefit. Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). Nor
may summary judgment be avoided based on just any disagreement as to the feadts;athie
dispute must bégenuine; meaning that there must be sufficient admissible evidence for a
reasonable trier of fact to finfor the non-movantid.

A partyattempting to place a fabeyond dispute, or to shawat it istruly disputedmust
(a) rely on specific parts of the record, such as documentary evidesswermstatementsor (b)
“show] ] that the materials citetb not establish the absence or presence of a genuine dispute, or
that an adverse party cannot produce admissible evidence to support thé=&ttR. Civ. P.
56(c)(1). Conclusory assertions offered without any factual basis indbelreannot creata
genuine dispute sufficient to survive summary judgmedgeAssn of Flight Attendant€CWA,

AFL-CIO v. U.S. Deft of Transp, 564 F.3d 462, 4666 (D.C. Cir. 2009). Moreover, wheta



party fails to properly support an assertion of fact or fails tpgnly address another pady
assertion of fact,the district court mayconsider the fact undisputed for purposes of the métion.
Fed. R. Civ. P. 56(e).

When faced with a motion for summary judgment, the district court may not assess
credibility or weigh evidence; instead, the evidence must be analyzed in the light most favorable
to the nonmovant, with“all justifiable inferences . . . drawn in his favorAnderson477 U.S. at
255. “If material facts are at issue, or though undisputed, are susceptible to divesgented,
summary judgment is not availaileMoore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009) (quoting
Kuo-Yun Tao v. Freei27 F.3d 635, 638 (D.C. Cir. 1994)) (internal quotation marks omitted). In
the end, the district coust task is to determinéwhether the evidence presents a sufficient
disagreement to require submission to a jury or whether it is seide@ that one party must
prevail as a matter of law.Anderson477 U.S. at 2552. In this regard, the nanovant must
“do more than simply show that there is some metaphysical doubt as to the materfal facts
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Catp5 U.S. 574, 586 (1986)If the evidence
is merely colorable, or is not significantly probative, summaggment may be grantéd.
Anderson477 U.S. at 249-50.

1. DISCUSSION

Some decadesr furtherago, fealth care entities developed a practicépwer review,
whereby for examplemedical professionals exchange information to gauge the qualifications
prospective colleaguesd monitor the performance @irrent colleaguesSee generally, e g41
C.J.S. Hospitals § 16 (2019)lthough this procesBastakenvariousforms, t is safe to say that
the permutations shasecommon goato ensure a welfunctioning medical system that ultimately

inures to the benefit of patient care.



An effective peer review process requires candor on the part of those providingeensit
assesments of their colleague$hequid pro qudor that franknesks theassurance tha¢cipients
will treat the information as confidentialBut the assessor supplying the information wants
something more: Immunity from liability ithe event that the assessesomeone elsis unhappy
with the sharing—er perhaps the candor thereof.

The pending Joint Motion generally concerns the availabilithisfimmunity; it is to this
facetof peer review protectiorthat the Court shall refer with the tertipeer review privilegé
Only one narrow issue is dispositiveere Whether thespecific recipients ofthe sensitive
informationin this caseualify as" peer review bodiésunder the statutestablishinghe prvilege
in this jurisdiction, the District of Columbig Health Care Peer Review AELC. Code 88 4801
et seq.For the reasons that follow, that answer is no. As a result, thodemtshedthe sensitive
information cannot rely on th@eer review privilege in their own defense.

The partiesbriefing was of limited assistance in reaching this concluskmr.one thing,
Defendantstried to bootstrap the nature of the information exchangesupportratherthin
attempts teshowthatcertainU.S. Air Force entities satisfy the definition péer review bodies
See, e.gDefs! Mem. at 1114. Moreover, thease law construing the Health Care Peer Review
Act isscant The parties have not identified any cases, nor has the Court foundaamgdhess
the scope of th®istrict of Columbiés peer review privilegén more than cursory fashiorbee
Oguntoye v. Medstar Georgetown Univ. Ho§hvil Case No. 2013 CA 5054, 2015 D.C. Super.
LEXIS 6, at *11*12 (D.C. Super. Ct. Apr. 3, 2015priefly concluding that putatively false
information was instead an opinion, and therefore did not bi@aChprivilege); Ali v. MedStar

Health Civil Action No. 99ca001753, 2003 D.C. Super. LEXIS 32, at *10 (D.C. Super. Ct. Aug.



15, 2003) ¢iting defendantsargument that D.C. privilege applies, but proceeding exclusively
under related federal statufe)rhe scopeof the privilege isot really at issue though.

The Court need only determine whether the statutory definition of a peer review body
encompassethie U.S. Air Forceentitiesin this case Reported case®uching on thatefinition
appear to be limited to tlewntext of discoverand admissibilityunder D.C. Code § 44-80%ee
Ervin v. Howard Univ. 445 F. Supp. 2d 23 (D.D.C. 200&tone v. Alexande6f A.3d 847(D.C.
2010);see alsa@lackson v. Scqt667 A.2d 1365 (D.C. 1995intplicitly relying on, bunot citing
relevant defiition). These few casd®elp toilluminatethe statutory scheme arnd,some extent
the definition of a peer review body. But becailse case turnmoreclosely onunderexamined
parts ofthatdefinition, the Courtmustproceed primarily by its own lightgirst, the Court sl
introducethe Air Forceentities that Defendants propasequalify as one or morgeer review
bodes

A. Relevant U.S. Air Force Entities

The specificrecipientsof the sensitive informatiom this case are th®.S. Air Force
entities known as the Physician Education Branch andAEF@CVO. The AFMS website
characterizes thesmtities & “organizations within AFMS. Defs! Mem., Ex. 13, ECF No. 86

158 Defs. Stmt.q 15/ Defendants argudhat AFMS, the PhysiciaBducation Branch and/or its

® Defendants in this casmve not invoked a federal grourfds ther peer review defense

® Although this exhibit lists an organization entitled tihysi@l Education Branch,another
exhibit referring to thé PhysicianEducation Branchsuggests that the former is a typographical
error and corroborates the partiseferences exclusively to the lattddefs! Mem., Ex. 13, ECF
No. 8615, at 2 (emphasis ddd); Defs. Mem., Ex. 14, ECF No. 866, at 1 (emphasis added);
see also, e.gDefs! Stmt. 4.

" Defendants submitted material fact paragraph identifying AFCCVO as such an organization,
but did not do so for the Physician Education Bran8keDefs’ Stmt. { 15. Nevertheless, the
Court shall proceed on treeminglyuncontroversiabasisthat AFMSs website identifies the
Physician Education Bran@s anorganizatiorwithin AFMS as well
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chief, and the AFCCVO are peer review bodies, such that Defendants would be imomine fr
liability for providing information to themSeeDefs! Mem. atl1-14. Proper assessment of that
claim requires a little further understanding of what these entitiebased on undisputed facts
in the record

To begin with the umbrella entity, AFMS ¢haracterized on its website as a provider of
“full spectrum medical readiness to the 200,000 airmen currently engaged in openaiiors
the world? Defs. Stmt. T 14 (quotingpefs. Mem., Ex. 13, ECF No. 8&65) (internal quotation
marks omitted) AFMS “deliver[s] health care to 2.6 million patients though [sic] a system of 239
clinics at 76 installations worldwide ld. (quoting Defs.Mem., Ex. 13, ECF No. 865) (internal
guotation marks omitted).

The Physician Education Branch contributes to the work of AFMSnignag(ing] all
physician undergraduate and graduate programs sponsored by the Ajt Rocoeding to the
Branchs webpag. 1d. (quotingDefs! Mem., Ex. 14, ECF No. 8&6, at 1) (internal quotation
marks omitted) In addition to‘review[ing] and process[ing] all applications for graduate medical
educatior, the Physician Education Brantimonitor[s] the training progress of . . . residents and
fellows in active duty and deferred prograimid. (quoting Defs.Mem., Ex. 14, ECF No. 86,
at 1) (internal quotation marks omitted)uring therelevanttime period, the Physician Education
Branch was headed first by C@raufollowedby Col. Tankersley.Defs! Stmt.{{ 5 7. Although
the parties do not specifically discuss the number of physicians in the Ph¥Sicieation Branch,
Col. Grads testimony suggests that, at least whilevag in office, the chief was the only physician
in the Branch.SeeDefs! Mem., Ex. 3, ECF No. 86 (Dep. of CalThomas CGrau at18:17-
19:1) (“Sol was the only physician within my office at the timewas the only physician, and we

have a list of onsultants from various specialties . . . . but they didn’t work in our dffice.



The other relevant AFMS organization, the AFCCV&milarly selfreports that it
“[e]nsures Medical Treatment Facilities (MTFS) receive properly comp|@échary Source
Verification (“PSV’)] credentials packagéesnd“[ c]oordinates. . .the MTF credentialing and
privileging process$. Defs! Stmt. § 15 (quotindefs. Mem., Ex. 15, ECF No. 8&7) (internal
guotation marks omitted¥ome alterations in originalJltimatdy, AFCCVO strves to‘[ sjupport
[AFMS] through dependable and objective review, [PSV], and the documentation of credentials.
Id. (quoting Defs. Mem., Ex. 15, ECF No. 8&7) (internal quotation marks omitted) (second
alteration in original).

Defendats describe the nature of these Air Force entities using the quoted webpages
above,andillustratethese entitiesvork by reference to their role specifically in Plairificase.

See, e.gDefs! Mem. atl1-14. But theentities activitiesin this caselo notmaterially affect the
Court’s analysi®f whether any of tha qualifies asa peer review bodynder the relevant statute,
which the Court shall now construe.

B. Statutory Structure

The District of Columbis peer review privilege suppammunity from liability under
well-defined circumstances:

No person, healtlare facility or agency, health professional association, or group

practice providing any report, note, record, or other data or information, including

advice, opinion, or testimonyp a peer review bodghall be liable to any other

peron for damages or equitable relief by reason of providing such a report, note,

record, or other data or informatiamless the information provided was false and
the person or entity providing the information knew the information was false

D.C. Code § 4802 (emphasis added).The Hospital which would appear to fithe below-
describedefinition of a “healthcare facilityor agency and Levy, who is a “personyould be
immune from liability for negligentiefamationf at least one of the Air Forantities to whom

they suppliednformation about Plaintiff is a “peer review bodtyd.; see alsad. 88 44501(a)(1),



44-801(2). The falsehood exception is not at issue with a negligent defamation claim, as
knowledge of the information’s falsity would move the activity from a negligeadeto an
intentional tort. See Burns [I873 F.3d at 296 (“If the peer review privilege applies, Burns could
not sustain her claim against the Hospitalrfegligentdefamation; negligence as to the truth of
the statement does not meet the knowledge exception to the peer review privilege.”).

In turn, “peer review body” islefinedby local statute as:

a committee, board, hearing panel or officer, reviewing panel foceofor
governing board of a healttare facility or agency, group practice or health
professional association that engages in peer reuigsy,healthcare facility,
agency, group practice or health professional association which establishes or
authorzes or is governed by it, da director, officer, employee, or member of such

an entity.

D.C. Code § 4801(6). This Russian nesting doll of a definitsupplies three categories in which
to qualify as a peer review body.

First is the specifictype of enity that traditionally does the peer reviewa committee,
board, hearing panel or officer, reviewing panel or officer or governosgd of a healtcare
facility or agency, group practice or health professional associatioerijages in peer reviéw.
For conveniencehe Court deems this category of entities t6®@ategoryl,” given its placement
in the definition of a peer review body.

Next are certairentities associated with the Category 1 entitilsealthcare facility,
agency, group practice or health professional associatiigain, due towhere it falls in the
provision, the Court deems this category of entities t6 @eegory2.” A Category2 entity
“establishs,” “authorizes,” or “is goverred by”a Categoryl entity.

And thethird “entity’ that could qualify as a peer review body is an individual pefson:
director, officer, employee, or member of such an ehtifihis is the*Category 3"option. The
antecedent of the claus&f such an entity, requires some clarification, but a sister court

10



considering[ tlhe language and purpose of the stdtbhteslogically construed the referent to be
the Category 2 entity that immediately precetie€ategory 3ndividualin the Section 4801(6)
definition. Ervin, 445 F. Supp. 2dt 26, 27.

As mentionedabove, the discovery and admissibility cases under $e4t@05 are of
limited utility to this decision Like the Section 44802 privilege,Section44-805 turnson the
definition of a peer review bodye.g, D.C. Code§ 44-80%a) (accordingconfidentiality to"files
.. .of apeer review body. But cases constig Section 44805 that cite or otherwise rely on
the Section 4801(6) definition havelone so summarilpr considered parts of the defian with
limited effect on the Cour$ analysis Compare Stones A.3d at 851 n.%fiefly concluding that
“head of [hospitas] Peer Review Committtewas “officer of a reviewing panél(internal
quotation marks omitted))and Ja&son 667 A.2d 1365(definition of peer review body
undisputed)with Ervin, 445 F. Supp. 2d at 26, 2&@miningonly Category 3of Section 801(6)
in any depth Thatprecedents not too helpful.

Now, do any of the Air Force entitiegentified byDefendants fall within any of theleree
categories?

C. Application

1. Air Force Medical Service

To start with AFMS, Defendants do not argue, nor could pieysiblyon this record, that
AFMS falls within Categories 1 or 8f Section44-801(6). The issue is whether AFMS is a
Category 2 entity.

Defendants have as many as fdsubcategoriesto choose from, each of which is
separately defined in Section -881: “healthcare facility, agency, group practice or health

professional associatidn. What could conceivably be subcategories one and two are instead

11



defined together a&*[ h]ealth-care facility or agendy]’ [which] means a facility, agency, or other
organizational entity as defined in §-881, or the Fire and Emergency Medical Services
Department to the extent that it is operating as @dhpspital medical care providéerD.C. Code

§ 44801(2). Absent any argument or record evidence that AFMS iSFihe and Emergency
Medical Services Dmartment referenced in the statute, the Court considers whether AFRS is
facility, agency, or other organizational entity as defined in § 44-501.”

Although Section 44501 expressly lists nine possible entiti@&efendantgpropose only
one: ‘Hospital} which is defined asa facility that provides 24our inpatient care, including
diagnostic, therapeutic, and other head#itated services, for a variety of physical or mental
conditions, and may in addition provide outpatient services, particularly emgrgare. D.C.
Code § 44501(a) (also listingMaternity centet, “Nursing homé, “Community residence
facility,” “ Group home for persons with intellectual disabilitié$jospice’; “ Home care agency,
“Ambulatory surgical facility, and ‘Renal dialysidacility” (internal quotation marks omittégl)
seeDefs! Mem. at 9, 13 Under Defendantseading, AFMS would qualify as ‘ahealth care
facility or agencygiven the medical treatment facilities, hospitals, and locations of care where it
provides clinical patient services around the woérlBefs! Mem. at 13 (citing D.C. Code § 44
801(2)) Defendants fail to furnish any record citations for that propositidétsewhere,
Defendants note that AFM&urportedly teliver[s] health care to 2.6 million patisrihough [sic]

a system of 239 clinics at 76 installations worldwid®efs! Mem. at 12 quotingDefs. Stmt.
1 14)(internal quotation marks omittedBut Defendants give no further information about those
clinics. And even if theyad this leads tahe second issue: Defendants do not claimARMS
itselfis one of these clinics, or more consistently with the statutory definitionABNMS itselfis

a hospital; rather, it appears to be a wiihin abranch of the armed forces.

12



The Court pauses to consider whether AFMS should nevertheless be shoehorned within the
statutory definition of a hospitalln various places, Defendants urge that the Health Care Peer
Review Act is to be broadly construed, in lighttbé statutorytext and legislative history.See
e.g, Defs! Mem. at8, 9, 13, 14 ¢iting Rep. of Comm. on Consumer and Regulatory Affairs on
B. 9-355, at 3 (D.C. 1992)'D.C. Council Rep), cited in Jackson 667 A.2d at 1368)Defs!

Reply at 10 16, see also, e.gErvin, 445 F. Supp. 2d at 25 (discussing breadth of Act in context
of discovery protections). Back when the Act was under consideration, the D.C. Gouncil
Committee on Consumer and Regulataffairs approved of ts effort to “expand, strengthen
and clarify the immunity and confidentiality protectiorsf D.C. law as they relate to the
participation of health care providers, consumers, and entitieengaged in the review and
monitoring of the practice of health care providers and the provision of haedtearvices. D.C.
Council Repat 3 Under therexisting lawimmunity evidently was limited téonly those medical
practitioners and consumers directly involved in the proceedirigsaoly one of four defined
‘committees” and courts were known t@arefullylimit peer review protectionaccordingly Id.

at 5 (listing “medical staff committée “medical utilization review committ&e™ peer review
committeé of a medical society or psychological associdtiaand ‘tissue review commigg’
(internal quotation marks omitted))

With the passage of the Act, Sectionr8DR clearly expanded the peer review privilege b
extendingimmunity to those sharingnformationwith any ofthe three categories of entities in
Section 44801(6) Categoy 2 includes healthcare facilities or agencies further definad
hospitals or other entitiga Section 44501. But the plain text of these provisions requires no

supplement The Courts“inquiry ceases [in a statutory construction caségfstatutoy language

is unambiguous and the statutory scheme is coherent and corisesentis here.Sebelius v.
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Cloer, 569 U.S. 369, 380 (2013) (quotiBgrnhart v. Sigmon Coal Cb34 U.S. 438, 450 (2002))
(alteration in original) Accordingly, the Court has no reason to infer a definitiotha$pital’—
or any other relevant part of the current statutory scheiinat sweepseyond the texto
encompass AFMS

Nevertheless, thtext of Section44-501supplies at least one further option for AFMS to
qualify as a healtitare facility or agency. @ might argue-though Defendants do rethat
AFMS fallsamongthe ‘variant typesof facilities and agencies reasonably classified witltfe
definition of a hospital athe eightother entilesin Section 44501. D.C. Code § 4801(b). “The
Mayor[hag the authority to defingsucH variant types, id., but the partiefave not invoked any
such mayoral decision. In surhget'healthcare facility or agencysubcategory of Category 2 is
available only tan entitythat qualifies under Section 44-501, which AFMS does not.

AFMS could still qualify as one of the other two subcategories within Category 2lyname
group practice or health professional association. The latter is easyeéaoulg out; Defendds
do not argue, nor does the record suppbet AFMS is“a membership organization of health
professionals in the District of Columbia having as a purpose the mainteridmgle professional
standards within the profession practiced by its menibEx§;. Code § 4801(4). Defendants
do urge, on the other hand, that AFMS is a group practice. But this effort too belters long.

Section 44801 defines“group practicé as “a collection of health professionals that
provides healtitare services.Id. 8 44801(1). Upon citing thisuperficially appealingefinition
of a group practice, Defendants blithely assert thAFMS’s] description of its operations to
support the Air Force physicians in delivering care to millions of patients arbendarldfits
within that definition” Defs! Mem. at 9, 13.Yet, Defendants fail to trace each element of the

definition of group practice, in particular the meaning of “health professional.
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Only “a person required to be licensed or permitted to providéhhesaie services the
District of ColumbiaunderChapter 12 of Title8” qualifies as &health professiondl,absent an
irrelevant exceptionD.C. Code§ 44801(3)(emphasis addedalsorecognizingcircumstances in
which Fire and Emergency Medical Services Department perscanefualify) Chapter 12 of
Title 3 provides in pertinent part thdta] license issued pursuant to this chapter is required to
practice . . . medicine . . . in the District, except as otherwise provided in thisr¢chagtes 3-
1205.01a)(1). One of the statutory exmptionsmay be relevant:The provisions of this chapter
prohibiting the practice of a health occupation without a District of Columbia &censshall not
apply . . . (2) To an individual employed in the District by the federal government,hvehileshe
is acting in the official discharge of tkeaties of employmerit. Id. 8§ 3-1205.02(a)(2).

Defendants have not shown that AFMS is a collectiopeaiplewho are required to be
licensed or permitted to provide heattfre services in the District of Columbia under Chapter 12
of Title 3. Even if Plaintifherselfmet thestatutory definition of a health professioraéfendants
would need to supply evidentieatAFMS consists ofa collecion of such health professionals
Thereis no evidence in the record of any othaalifying health professionals that could support
Defendantsclaim that AFMS is a group practice under Section 44-801.

Because Defendants have not shown that AFMS falls within any of the sulrtzdeg
the Category 2 definition of a peer review body, and because Categories 1 and Jdplaioty
apply, the Court concludes that AFMS is not a peer review body.

2. Physician Education Branch and/or Its Chief

SinceDefendants have not established tiaMS falls within any of the three Categories
under Section 44-801(6he Physician Education BrancannotsatisfyCategory 1 It cannot be

a qualifying“committee, board, hearing panel or officer, reviewing paneffmer or governing

15



board if the entity of which it is part-AFMS—does notqualify as“a healthcare facility or
agency, group practice or health professional associatiecordingly, Defendants mugie able
to establish that the Physician Educatioarihstands on its own as a Categorgrity, or that
its chief is aCategory3 individual. Defendants cannot dither

Perhaps the best chance for the Physician Education Branch to qualify sesgargZa
entity would be thégroup practicésubcategoy. But Col Graus testimony suggesthat the
Physician Education Branch consisted of only one physictaeDefs. Mem., Ex. 3, ECF No.
865 (Dep. of CalThomas C. Grau at 18:410:1). Althoughhis testimonyraises the possibility
that other physians joined the office latethe parties have not pointed to, nor has the Court
independently come across, any evidence in the record of other physiciansngousta in the
office. Even if there were such other physicians at some relevant timestilheyould need to
qualify ashealth professionalwithin the statutory definitionwhich the record does not support
either Accordingly, the Physician Education Branch is not a collection of healtrsprofeals that
could constitute a group practice.

Nowhere do Defendants claim that the Physician Education Bran¢hdspgital, or that
it should qualify as some variant of this or another Sectieb044entity. Accordingly, the Court
finds that the Physician Education Branch is nthealthcare facility or agency.”Nor, for that
matter, would it be plausible on this record to find that the Physician Education Braribleath
professional association.” The Physician Education Branch does not satefp Q.

Wherethe Physician EducatidBranchdoes not meet the definition afCategory 2ntity,
its chief cannotjualify as a Category 3 individuabeeErvin, 445 F. Supp. 2dt26, 27 (construing
officials “of such an entityin Sectionr44-801(6)o refer to Category 2 entjty Becaus€ol. Grau,

and then ColTankersley, was chief of an entity that does not qualify ‘dsealthcare facility,
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agency, group practice or health professional associatieither of them satisfies the definition
of a peer review body under Section 44-&)1

3. Air Force Centralized Credentialing Verification Office

Defendantsattempt to prove that AFCCVO qualifies as a peer review body fails for much
the same reasons the Physician Education Branch falls short. AFMS is not a Category 2 entity,
so AFCCVO cannot be a Category 1 entity. Although Defendants refer to this eff@ol.
Tankersley and a subordinate to advance AFCGM@formation gathering, DefdVlem. at14,
Defendants do napecificallyclaim that an individual persamithin AFCCVO satisfies Category
3. Even if theyhad so claimedhe ability of an individual to so qualifiyould turn on whether
Defendants @auld prove that AFCCVO qualifiess a Categorg entity in its own right.

This they cannot do, for Defendants have not shown that AFCCVO satisfieetrante
statutory definitions that this Court expounded abdvefendantfiave not shown that AFCCVO
is either a collection of health professionatéstituting a group practice; a hospitaicognized
variant thereof, or other entity qualifying as a healibe facility or agency; or a health
professional associationSee, e.g.Defs! Reply at 7 n.7 (arguing that AFCCVQGerves as a
clearinghouséor hospitals and other Medical Treatment Facilities which rely upon it as treeir o
stop source for reviewing therimary source verificationfor the credentials of any military
physician (including Plaintiff) who applies for privileges to treat pasi@ntThere is no evidence
in the record that AFCCVO is a Category 2 entity, and consequently, it does not gsaifyeer
review body.

—_—
Because Defendants hamet established that any of the relevant U.S. Air Force entities

gualifies as a peer review body under Sectio8@(6), Defendants are not entitled to immunity
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under the peer review privilege of Section83R. Becausdhe peer review privilege does not
apply, the Court need nmachDefendantsargument abouheburdenPlaintiff must discharge
prove heiintentional defamation claimSee e.g, Defs! Mem. at 1516; see Burns 1873 F.3d at
296 (indicating that burden would charigethe peer review statute does apf)ly Nor need the
Court addresanyof the partiesother arguments.
V. CONCLUSION

For all of the foregoing reasons, the Court sB&NY Defendantg86] Joint Motion for
Partial Summary Judgment as to the Applicability of the District of Columbia PgmvwRAct to
Plaintiff s Counts of Defamation. Plaintsf negligent defamation claim must continue to trial
along with her other remaining claim of intentional defamation.

An appropriate Order accompanies this Memorandum Opinion.
Dated: MarcH4, 2019

/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge
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