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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUAN CARLOS OCASIO
Plaintiff,

Civil Action No. 13-cv-921(TSC)

U.S. DEPARTMENT OF JUSTICE

Defendant.
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MEMORANDUM OPINION

Before the Court is Defendant U Bepartment of Justi¢te (‘DOJ’) motion to dismiss,
or in the alternative motion for summary judgme(ECF No. 8) Upon consideration of the
motion, the response and reply thereto, and for the following reasons, th&SBAMTSin part
and DENIES in part DOJ’s motion.

. BACKGROUND"

Pro seplaintiff Juan Carlos Ocasio brought this action under the Freedom of Information
Act (“FOIA"), 5 U.S.C. 88 552t seq. challenging DO3 response to hiSOIA request The
FOIA requessoughta DOJOffice of Inspector Genera(“OIG") investigation fileconcerning a

complaint Ocasio filed with thEederal Bureau of InvestigatiotF@1"). (ECF No. lat 2°

! The facts taken from the Complaint are assumed to be true for pugiasesnotion to dismissBell Atl. Corp. v.
Twombly 550 U.S. 544, 558007).

2 The DOJ Office of Inspector General investigates misconduct allegatiamsaOJ employeesECF No. 81,
Waller Decl. 1 2)

% Because Ocasio’s page numbering is not consistent, for ease of referencertivélQeter tothe page numbers
assigned by the Court’s Electronic Filing System.
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Ocasio allegeih his FBI complaint that ahird party had illegally impersonateal federal
officer and alswiolated the Stolen Valor Atby falsely claiming the receipt of military honors
(ECF No. 1 at 2ECF No. 10 at 2-5)

Ocasio submitted his FOIA request seeking the records of the OIG investigation,
specifically DOJOIG case fe number 9402553, on June 11, 2012. (ECF N34 OIG
notified Ocasio on June 14, 2012 that it had receivecehisast and assignectantrol number
12-01G-174. Over two months later, on August 23, 2022asio mailed a letter to OIG
inquiring as to the status of his FOIA request. §t 9 On November 19, 2012, OIG denied
Ocasios FOIA requeststating thatthe documents responsit@ your request have exceeded the
OIG's five-year retention policy and therefore have been destroyed pursubat pmlicy” (Id.
at 11)

On November 30, 2012, Ocasio filed an administrative appeal regarding his reqgest wit
the DOJ Office of Information Policy QIP"). (Id. at 13) OIP responded to the appeal on May
29, 2013affirming OIG's initial denial on partly modified grounds asthting that [w]hile OIG
informed you that records that might have been responsive to your request wengedest
pursuant to the agency’s record retention and disposition schedules . . . to the extent tha
responsive records exist, without consent, proof of death, official acknowledgement of an
investigation, or an overriding public interest . . . [s]uch records responsive to yowstreque
would be categorically exempt from disclosure” pursuant to 5 U.562@)(7)(C). (Id. at 17)

Ocasiothereatfter filed the instant lawsuit.

* Because theame of thehird party is not relevant to the instant motion and to protect their prittzey will be
referred to herein d€.G.”

®> The Supreme Court declared trasion of theStolen Valor Act in place at the time of Ocasi&OIA request
unconstitutional inJ.S. v. Alvarezl32 S. Ct. 2537 (2012). Congress subsequently amended the law in the Stolen
Valor Act of 2013. 18 U.S.C. § 704.



DOJ states that, in preparing its declaration for this litigatiamdertook an additional
search fothe requested fileDeborah MariaValler, Paralegal Specialist and FOIA Oérdor
OIG, revisitedher search teecord thadestruction datef the file, and noted that the datas
missing. (ECF No. 18-2, Waller Suppl. De§4) As a result, she decided to once agaamce
for the investigation fileandlearned thatcontrary to information reported to her during her
initial search, it wapossible that the file requested ®gasiomay have been located aff-site
storage. \(Valler Decl. 110) Notwithstanding OIR’previous determination that any responsive
recordswould be categoricallgxempt from disclosure to the extent they existed, Waller
nonetheleskcated the recordsnd had themecalled. (Id.) The file contained a total of 296
pages.(Waller Sipppl. Decl. § 5)After retrieving the records from archivé¥aller conducted a
pageby-page review of the documentnd, based on that reviedetermined that the filavas
comprised of law enforcement recordsaafindividual that are categorically exempt from
disclosure under FOIA exemption 7(C), and thatexemption applies to all documents
maintained in the filé.(Waller Decl. § 1113; Def. Mot. 10) DOJ has not produced any records
in response to Ocas®request.

. LEGAL STANDARD

a. Motion to Dismiss Pursuant to Rule 12(b)(6)

“To survive amotion todismiss, a&complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its fsiecroft v. Igbal556
U.S. 662, 678 (2009)nternal quotation marks and citation omittetifhe plausibility standard
is not akin to a ‘probability requirement,’ but it asks for more than a sheer pogsitatia
defendant has acted unlawfullyld. (citation omitted). Although a plaintiff may surviveRaile

12(b)(6)motion even where “recovery is very remote and unlikelyh§ facts alleged in the



complaint‘must be enough to raise a right to relief above the speculative levBgI]"Atl.

Corp. v. Twombly550 U.S. 544, 555-56 (200{hternal quotation marks and citation omitted).
Moreover, a pleading must offer mdren“labels and conclusionsir a“formulaic recitation of
the elements of a cause of actigh[lfibal, 556 U.S. at 678quotingTwombly 550 U.S. at 555

If the facts as alleged, which must be taken as true, fail to establish that a plagstéed a
claim upon which relief can be granted, Bwle 12(b)(6)motion must be grantesee, e.gAm.
Chemistry Council, Inc. v. U.S. Dep’t of Health & Human SeB2&2 F. Supp. 2d 56, 61 (D.D.C.
2013)

b. Motion for Summary Judgment

Summaryjudgment may be granted if “the movant shows that there is ho genuine dispute
as to any material fact and the movant is entitled to judgment as a matter’ dféavir. Civ. P.
56(a);see also Anderson v. Liberty Lobby, JaZ7 U.S. 242, 247-48 (198&)plcombv.
Powell 433 F.3d 889, 895 (D.Cir. 2006). Summary judgment may be rendered arlaati or
defense . .or [a] part of each claim or defensered.R. Civ. P. 56(a). A party asserting that a
fact cannot be or is genuinely disputed must suppordgbertion by citing to particular parts of
materials in the record.Fed.R. Civ. P. 56(c)(1)(A). A fact is‘material if a dispute over it
might affect the outcome of a suit under the governing law; factual disputesethieesgvant or
unnecessariyo not affect the summary judgment determinatioddlcomh 433 F.3d at 895
(quotingLiberty Lobby 477 U.S. at 248)An issue is‘genuine”if the evidence is such that a
reasonable jury could return a verdict for the nonmoving p&ége id. The party seeking
summary judgmeritbears the heavy burden of establishing that the merits of his case are so
clear that expedited action is justifiedlaxpayers Watchdog, Inc., v. Stanlg¥9 F.2d 294, 297

(D.C. Cir. 1987).



In consideringa motion for summary judgment, “the evidence of the nonmovant[s] is to
be believed, and all justifiable inferences are to be drawn in [their] fakdserty Lobby 477
U.S. at 255see also Mastro v. Potomac Elec. Power,@d7 F.3d 843, 850 (D.Cir. 2006).
The ronmoving party’s opposition, however, must consist of more than mere unsupported
allegations or denials, and must be supported by affidavits, declarations, or otheleabmpe
evidence, setting forth specific facts showing that there is a genuineassiu@.f Fed.R. Civ.

P. 56(e)Celotex Corp. v. Catrety77 U.S. 317, 324 (1986). The nonmovant is required to
provide evidence that would permit a reasonable jury to find in his faxamingham v. U.S.
Navy, 813 F.2d 1236, 1242 (D.Cir. 1987).

c. FOIA

“FOIA provides a ‘statutory right of public access to documents and recordyel
federal government agencieCitizens for Responsibility & Ethics in Washingto@J, 602
F. Supp. 2d 121, 123 (D.D.C. 2009) (quotiatt v. Webster673 F.2d 408, 413 (D.Cir.
1982)). FOIA requires that federal agencies comply with requests to make theirsecord
available to the public, unless such “information is exempted under [one of nine] clearly
delineated statutory languagdd. (internal quotation marks omittedgee alsd U.S.C. §
552(a), (b).

“FOIA cases typically and appropriately are decidedrmtions for summary
judgment” Georgacarakos v. FBB08 F.Supp. 2d 176, 180 (D.D.C. 2012) (quotibgfenders
of Wildlife v. U.S. Border Patrob23 F. Supp. 2d 83, 87 (D.D.C. 2009)heTdistrict court
conducts alenovoreview of the government’s decision to withhold requested documents under
any of FOIAs specific statutory exemptions.U.S.C. 8 552(a)(4)(B). Thus, the burden is on

the agency to show that nondisclosed, requested material falls within a statestiex.



Petroleum Info. Corp. v. U.Bept of the Interior 976 F.2d 1429, 1433 (D.Cir. 1992) (citing
5 U.S.C. § 552(a)(4)(B));iberty Lobby 477 U.S. at 254In cases concernirtge applicability
of exemptions and the adequacy of an agency’s search efforts, summary judgmbatbasgd
solely on information provided in the agency’s supporting declarati®es, e.g ACLU v. U.S.
Dept. of Def.628 F.3d 612, 619 (D.C. Cir. 2015tudents Against Genocide v. Dept. of State
257 F.3d 828, 838 (D.C. Cir. 2001)If an agencis affidavit describes the justifications for
withholding the information with specific detail, demonstrates that the iftomwithheld
logically falls within the claimed exemptidrand “is not contradicted by contrary evidence in
the record or by evidence of the ageadyad faith, then summary judgment is warranted on the
basis of the affidavit alone.ACLU, 628 F.3d at 619. Ultimately, an agency justification for
invoking a FOIA exemption is sufficient if it appealsdical or ‘plausible.” 1d. (internal
guotation marks omitted) (quotingrson v. Dept of State 565 F.3d 857, 862 (D.C. Cir. 2009)).
However, a motion for summary judgment should be granted in favor of the FOIA requester
“[w]hen an agency seeks to protect material which, even on the agency’s versiofaotshe
falls outside the proffered exemption[.Coldiron v.DOJ, 310 F.Supp. 2d 44, 48 (D.D.C. 2004)
(quotingPetroleum Info. Corp.976 F.2cat 1433).

The FOIA requires thafa]ny reasonably segregable portion of a record shall be
provided to any person requesting such record after deletion of the portions whegkraps.”
5 U.S.C. § 552(b)More specifically, it has long been aule in this Circuit that noexempt
portions of a document must be disclosed unless they are inextricably intertutimecempt
portions.” Mead Data Central, Inc. v. U.Bept of the Air Force566 F.2d 242, 260 (D.Cir.
1977). In order to withhold a file or portion thereof under a FOIA exemption, “the Government

must make that showing in ¥&aughnindex and in such affidavits as it may submit thereWith.



Kimberlin v.DOJ, 139 F.3d 944, 950 (D.C. Cir. 1998). “The purposeddaghnindex is to
permit adequate adversary testing of the agsradgimed right to an exemption, and those who
contest denials of FOIA requestsmvio are, necessarily, at a disadvantage because they have not
seen the withéld documents -- can generally prevail only by showing that the agaremyghn
index does not justify withholding information under the exemptions invok&dhiller v.
NLRB 964 F.2d 1205, 1209 (D.Cir. 1992) (internal quotation marks acitations omitted)

1. ANALYSIS

a. DOJs Motion to Dismiss for Failure to State a Claim

DOJ argues that Ocasio has failed to state a claim under Fed. R. Civ. P. IiXba(&e
his Complaint requests relief solely on the basis of DOJ’s failure to respdma FOtA equest
within the twentyday statutory time limit under 5 U.S.C. 8§ 5528A)(i). (Def. Mot. 5) DOJ
argues that becaugecured its violation of the twentgay time limitbefore Ocasio filed suit,
Ocasids claim is moof (Id.)

The Complaint contains a single count in whiatasioalleges thatDefendants have
violated FOIA by failing to produce any and all non-exempt records respoadflaintiffs June
1 [sic], 2012 FOIA request within therenty (20) day time period required by 5 U.S.C.
552(a)(6)(A)(i)” (ECF No. 1 at 3 However, Ocasio cannot properly challenge the timeliness of
DOJ’s response, asife FOIA does not create a cause of action for an ageooyimely
response to a FOIA requesthe statute clearly provides a requestesraady for an agenty

non-compliance with its time limit provisions: a directeane to the district courts to ‘enjoin the

® The parties do not dispute that because DOJ responded to the FOIA requresthiesuit was filed, Ocasio was
required to exhaust his administrative remed{@glesby v. U.S. Dep't of Arm920 F.2d 57, 684 (D.C. Cir. 1990)
(“[Aln administrative appal is mandatory if the agency cures its failure to respond withinahesy period by
responding to the FOIA request before suit is filed . . . once the agesmynds to the FOIA request, the requester
must exhaust his administrative remedies befesking judicial review”). The parties also do not dispute that
Ocasio did eventually exhaust his administrative remedies. Hovamearding to DOJ, the Complaint only
challenges the timeliness of DOJ’s resperaa issue mooted by DOJ’s eventual letessponding to the request.
(Def. Mot.5) Ocasio does not appear to respond to DOJ’s argument in his opposition.
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agency from withholding agency records and to order the production of argyageards
improperly withheld.’5 U.S.C. § 552(a)(4)(B). Bangoura v. U.S. Depbf Army 607 F. Supp.
2d 134, 143 (D.D.C. 2009Here, despite its initial failure to timely respo@DJ eventually
performedmultiple searclesandlocated the file.DOJ’s motion to dismiss with respect to the
timeliness of J’s response is therefore granted.

Although it is not styled as a count in his Complaitasio also requessthat the Court
“order Defendants to produce any and all non-exempt records responsive to plhaingffs
[sic], 2012 FOIA and &aughnindex of allegedly exempt responsive records by a date certain
[and] (3) enjoin Defendants from continuing to withhold any and allexampt records
responsive to Plaintiffs June 1 [sic], 2012 FOIA request.” (ECF No. ) Htig well established
that“[c]ourts must construgro sefilings liberally.” Richardson v. United States93 F.3d 545,
548 (D.C. Cir. 1999)Haines v. Kerner404 U.S. 519, 520 (1972)ro sepleadings should be
held “to less stringent standards than formal pleadings draftkavygrs). Construing the
Compilaint liberally, the Court finds that Ocdsidawsuit challenges not onBOJ s failure to

timely respond to his request, but also DOJ’s withholdirg/lefjedlynon-exempt record$.

" Even if the Complaint only challenged the timeliness of DOJ’s resptims Court will read Ocasio’s Complaint
together with his oppositiot® DOJ’s motion, the latter of which clearly contemplated claims regaRiOJ’'s
withholding of norexempt recordsCourts may construeation papers as amending a complaint after balancing
whether‘(1) the plaintiff was gro selitigant; (2) the plairiff could have amended his claim as a right because the
defendant had not yet filed a responsive pleading; (3) the plaintiff reabttie need for and attempted to make a
change to his original complaint; and (4) the lack of evidence showing thafémeldnt would be prejudiced by a
grant to amend the complaintCarter v. Dep't of the Nayyo. 050775, 2006 WL 2471520, a6(D.D.C. Aug.

24, 2006) aff'd sub nom.258 F. App’x 342 (D.C. Cir. 2007). In this case, Ocasio is proce@iingeand could
have amended his complaint as of right at the time he filed his oppodigmh.R. Civ. P. 15(a)(1). Ocasio
recognized the need to expand his original complaint to include a challenged®REIDA withholdingsandDOJ

has presented no evidence thatauld be prejudiced by construing tBemplaint as amendedDOJ itself raised

the exemption issue in its motion for summary judgment, implicitlygeizing that Ocasio intended to challenge
DOJ’s withholding.



Because th€omplaint is read to challge DOJs withholding of records and DOJ did
not move to dismiss this claim, DOJ’s motion to dismiss is denied to the extent it was intended
dismiss the entire action.

b. DOJs Motion for Summary Judgment

i. Adequacy of the Search

DOJ moves for summary judgment with respect to the adequacy of its search for
responsive records. DOdsertghatOcasio’sFOIA request specified the exact file sought, and
OIG used the case number provided by Ocasio to search the appropriate datadater
Decl. 1 7; Wéer Suppl. Decl. § 4)DOJ eventually found the requested file but withheld it in its
entirety? DOJ argues that its declarations are sufficient to show that the search edndast
adequate.

Ocasio does not challenge the adequacy of the sparde but instead argues thaie
otherwiseadequatsearchwas untimely. This argument is based on the fact that DOJ initially
claimed(in response to OcassJune 11, 2012equest)hat the files had been destroyed, but
then later, during a subsequent seqretiormed after the filing of this lawsuit, realized that they
had not in fact been destroye@casio alleges that DOJ did not conduct a search at all until after
he filedthis lawsuit (ECF No. 10-1 at 8)

In ruling on the adequacy of an agencsgarchn response to a FOIA requedt] he

guestion is not whether there might exist any other documents possibly responsivedadse r

8 OIG stores its electronic records in tweparate databases: an investigative records database for records relating to
complaints of misconduetgainstDOJ employees (the Investigation Data Management System, or IDMS3)nand

audit and inspection records database for records relating to broadgar@gdams and operations. (Waller Decl. 11
2-5) DOJ searched only the IDMS, and the Court finds that was appropriateasis G@ad specifically sought an
investigation file and therefore responsive records were unlikddg found in the audit and jpsctions database.

® Ocasids FOIA request contained 12 parts and subparts. (ECE &l Because Ocasio does not allege that
DOJ failed to adequately search for any part of subpart of his request, thevllmonsider DOJ search for the
case file to also cover each part and subpart of Osasiquest.

9



but rather whether theearchfor those documents waslequateThe adequacy of the search, in
turn, is judged by a standard of reasonableness and depends, not surprisingly, upon the facts of
each caseln demonstrating the adequacy of the search, the agency may rely upon reasonably
detailed, nonconclusory affidavits submitted in good faittéinberg vDOJ, 23 F.3d 548, 551
(D.C. Cir. 1994) (internal quotation marks asithtions omitted).An agency may prove the
reasonableness of its search via the declaratiomesfp@mnsible agency official, so long as the
dedaration is reasonably detailed and not controverted by contrary evidence orcevaddad
faith. Military Audit Projectv. Casey656 F.2d724, 738 (D.C. Cir. 1981). There is no
requirement that an agency search every record system, but the agehcgndust a good
faith, reasonable search of those systems of records likely to possespitsted information.
Oglesby v. Dep of Army 920 F.2d 57, 68 (D.CCir. 1990). The agenayeclaratiorcan
demonstrate reasonableness $gtting forth thesearch terms and the type of search performed,
and averring that all files likely to contain responsive materials (if sucihd®eaist) were
searched. Sanders v. Obam&?29 F. Supp. 2d 148, 155 (D.D.C. 20Hjd sub nomSanders
v.DOJ, 10-5273, 2011 WL 1769099 (D.C. Cir. Apr. 21, 20(cifation omitted).Once an
agency has provided adequate affidavits, the burelartsto the plaintiff to demonstrate the
lack of a good faith searchd. The presumption of good faith “cannot be rebutted bylpure
speculative claims about the existence and discoverability of other docum®ateCard Servs.
v. SEC 926 F.2d 1197, 1200 (D.Cir. 1991) (internal quotatiomarksomitted).

Ocasio does not allege that DOJ failedearch the appropriatiatabasetor the
investigation file. Nor does Ocasio allege that DOJ failed to conduct an adegueakevghin
the IDMS database Ocasits argument appears to challenge the sufficiency of the sbafate

the file was found. However, even though the search was untimely, DOJ did evenaraly se

10



the only database where responsive documents were likely to be found and used tlde detaile
information provided in the FOIA request to guide its search. The Court thelefis¢Hathe
search was adequate; the timeliness of DOJ’s search does not render it inaglegualtat the
requested documents were eventually locatethdmark Legal Found. €PA 272 F. Supp. 2d
59, 68 (D.D.C. 2003) (A] lack of timeliness or compliance thi FOIA deadlines does not
preclude summary judgment for an agency, nor mandate sunudgrgent for the requestegr
“Once the Court determines that the agency‘hasyever belatedly, released all nonexempt
material, [it has] no further judicial functido perform under the FOIA. Jacobs v. Fed.
Bureau of Prisons725 F. Supp. 2d 85, 89 (D.D.C. 2016}ation omitted)Atkins v.DOJ, No.
90-5095, 1991 WL 1850841 *1 (D.C. Cir. Sept. 18, 1991) (“The question whether DEA
complied with the [FOIAs] time limitations in responding to [appell&jtrequest is moot
because DEA hlanow responded to this requesCijtizens for Responsibility & Ethics in
Washington v. Fed. Election Comm7il F.3d 180, 189 (D.C. Cir. 2013)f(the agency does
not adhereo FOIA's explicit timelines, thépenalty is that the agency cannot rely on the
administrative exhaustion requirement to keep cases from gettingpimtt). No purpose
would be served by this Court speculating on the adequacy ok[P@Jdi searchesch
indicated the records were destroyethe records have been found, and B€drched the
appropriate channels to find them. As such, B@Jotion for summary judgment with respect
to the adequacy of the search is granted.
ii. DOJs Withholding of Records Pursuant to Exception 7(C)

DOJ also moves for summary judgment with respect to its assertion of FOIA Exemptio

7(C). DOJ argues that the entirrestigation file was properly withheld pursuant to Exemption

7(C) because the records are indisputably law enforcement re€@id)as a substaiat

11



privacy interest in keeping them withheld, and there is no public interest in digclos
Specifically, DOJ alleges th&Plaintiff seeks officiainformation from goverment law
enforcement files that would identify personal informatdsout named third party private
citizens involved in an FBI investigation that Plaintiff triggefexhd that the privacy interests
outweigh publication of the records where the recordsalélittle or nothing abouthe agencys
own conduct.” (Def. Mot. 13-14)

Ocasio conceddbat the records are law enforcemenbrds. (ECF No. 10-1 at 13)
Ocasio apparently also does not dispute that Exemptiognap(lies to at least some of the
records. Id.) Ocasits only argument is thddOJ has not releadeeasonably segregable non-
exempt portions of the records, and did not proviYaaghnindex, meaning neither he nor the
Court cardetermine what is exempt and whabh@t (Id. at 4,13-14)

The FOIA contains nine exemptions on which agencies may rely to withhold documents.
Under Exemption 7, the FOIA “does not apply” to “records or information compiled for law
enforcement purposeés they fall into one of six enumerated categori®és.U.S.C. § 552(b)(7).
Exemption TC) protects from disclosutaw enforcementecords to the extent that their
disclosure “could reasonably be expected to constitute an unwarranted invasion ofl persona
privacy.” 5 U.S.C. 8§ 552(b)(7)(C). To determine whether disclosure constitutes an ureearrant
invasion of public privacythe agency and the reviewing coontist weigh the public interest in
the release of information against the privacy interest in nondiscloS@éyv. Reporters
Comm. for Freedom of éhPress489 U.S. 749, 762 (1989)Oh the privacy side of the ledger,
our decisions have consistently supported nondisclosure of names or other information
identifying individuals appearing in law enforcement records, including imagsts, suspects,

witnesses, and informants3chrecker vDOJ, 349 F.3d 657, 661 (D.C. Cir. 2003). This type of

12



third-party information is €ategorically exemptrom disclosure under Exemption 7(C), in the
absence of an overriding public interest in its disclosiaion Magazine, Washington Bureau
v. U.S. Customs Serv.1 F.3d 885, 896 (D.@ir. 1995).

In assessing the publcinterest in disclosure[t] he only relevant public interest in the
FOIA balancing analysis [is] the extent to which disclosure oftfteemation sought would
she[d] light on an agencyperformance of its statutory duties or otherwise let citizens know
what their government is up toCitizens for Responsibility & Ethics in Washingtoi@J
(“CREW), 746 F.3d 1082, 1093 (D.C. Cir. 2014) (quotidept of Def. v. FLRA510 U.S. 487,
497 (1994))internal quotation marks omittedfWhere the privacy concerns addressed by
Exemption 7(C) are present, . . . [the requester] must show that the public interbstsdeag
advanced is a significant one, an interest more specific than having the indarfoatts own
sake [and that]. .the information is likely to advance that interédiational Archives and
Records Admirv. Favish 541 U.S. 157, 172 (2004). The inquiry “should focus not on the
general public interest in the subject matter of the FOIA request, but oatkiez incremental
value of the specific information being withheldStchrecker349 F.3cat661.

In order to demonstrate an overriding public interest in discloaytajntiff mayshow
that the withheld information is necessarygbed any light on the [unlawful] conduct of any
Government agency or official.Reporters Comm489 U.Sat 772—73.In making such a
showing,a plaintiff must assertmore than a barguspicion” of official misconductFavish 541
U.S.at 174. She “must produce evidence that would warrant a belief by a reasonable person that
the alleged Government impropriety might have occurrédl.”Absent such a showinthe
balancing requirementoes not come into playsee idat 175 Boyd v. Criminal Div. of U.S.

Dept of Justice475 F.3d 381, 388 (D.Cir. 2007) (“Unsubstantiated assertions of government

13



wrongdoing . . . do not establish ‘a meaningful evidentiary showing.”) (quétngh 541
U.S. at 175).

A plaintiff may alsoassert that the requested records serve the public interest by exposing
the substance and application of law enforcement policy. As the District of Bial@imcuit has
held, “matters of substantive law enforcement policy are properly the sobpdblic concern,
whether or not the policy in question is lawfuCREW 746 F.3cdat 1095 (internal quotation
marks and citations omittedpdditionally, “the public may have an interest in knowing that a
government investigation itself is comprehensive, that the report of an inviestiga¢ased
publicly is accurate, that any disciplinary measures imposed are adegdateatahose who are
accountable are dealt with in an apprafg manner.”Stern vFBI, 737 F.2d 84, 92 (D.C. Cir.
1984).

1. Privacy Interest

DOJ has clearly articulated a privacy interest sufficient to invoke Exemp(Q).

Ocasio requested the file af aentifiedthird party regarding an FBI investigation into
allegations of wrongdoing. ‘fere is little question that disclosing the identity of targets of law
enforcement investigations can subject those identified to embarrassment andljobenie
serious reptational harnt. SafeCard Servs., Inc. v. SE26 F.2d 1197, 1205 (D.Cir. 1991)
(internal quotation marks and citation omitte@)casio does not contest the privacy interest at
stake, and the Court will consider that issue concebeqpkins v. Women'’s Div., Gen. Bd. of
Global Ministries 284 F. Supp. 2d 15, 25 (D.D.C. 2003} (8 well understood in this Circuit
that when a plaintiff files an opposition to a dispositive motion and addresses only certali
arguments raised by the defendant, a courttngay those arguments that the plaintiff failed to

address as conceded
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2. Public Interest

Ocasiochallenges th®0Js assertion that the entire file should be withheld pursuant to
Exemption 7(C) because there is no public interest in disclosing the withheld documents
While Ocasio’s arguments are not easily discernible, the Court will cortsg@iéngs liberally
with respect to the public interests allegedly at stake.

First, Ocasio argugthat theras a public interest in identifying those who claim false
military honors and therefore perpetrate fraud on the government. (ECF No. 10-Qcd
does little to develop this argument, aside from pointing to a host of exhibits regdmeligtolen
Valor Act,illegible and unidentified photographand twopetitiors for writ of certiorarito the
Supreme Court. The Court cannot propelicernthe basis foOcasiés argument or how the
cited exhibits support itDavis v. Pension Benefit Guarant€erp., 734 F.3d 1161, 1166-67
(D.C. Cir. 2013).Ocasioclaims that hglans to use the records to lecture “on the epidemic of
fake heroes” and specificalexposeC.G. as allegedly violating the Stolen Valor Act. (ECF No.
4 at4) However, vihether or not G5. lied regarding his military historlyas no bearing on the
public’s right to know what the government “is up tethe records would shed light only on
C.G!s actions, not the agency’s. This is nqiudblic concen in the context of the balancing test
under Exemption 7(C)Canning vDOJ, 567 F. Supp. 2d 104, 109 (D.D.C. 2008).

Second, Ocasialleges that the OIG file relates 16.G.s impersonation of a federal
officer after he had been terminated by timenligration and MturalizationService (“INS”).
(ECF No. 10 at B) Ocasio claims tt the records contain evidence of an assault perpebyated
C.G.while impersonating a federal officeand withholding the records deprives #eim of

the assault their right to seek redress ag&irstand ahers (Id. at 3) However, Ocasio fails
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once again to demonstrate how evidence of this alleged assault implicates the publest in
knowing what their “government is up to.”

Third, Ocasio allege that the records will prove “the level to which the US Government
went to conceal, obstruct and obviate federal proceedintgs)” According toOcasiq C.G.
testified againstraacquaintancef Ocasioin two federal proceedings, a@dG.s testimony was
instrumental irthosecases. Ocasio claims thhe requested documents wouakistdoubt on
C.G!s credibility as a witness those twacases.(Id.) However, egardless of whether or not
these allegations have any badig, impact of the records @ G's credibility as a witness in
prior proceedings in which Ocasio was not a party is not a matter of public concern.

Lastly, Ocasio claims (albeit obliquely) that OIG failed to adequately iigatsC.G,
covered upC.G's alleged malfeasancand inappropriately failed to prosecut@casio statem
his Complaint “that he was a first hand percipient witness to the many allegedbital r
violations committed by@.GJ]. While [sic] under the false guise of him being a United States
Immigration and Naturalization SpatiAgent.” ECFNo.1 at 2 In his FOIA request, Ocasio
further explains “[m]y request concerns the operations and activities of thetfidepeof
Justice, at two separate occasitire Department of Justice office of the inspector gefsic!
had the opportunity to investigaté.[G]. In both matters the United States has declined to
prosecute and all of the statute of limitations have run.” (ECF Ht4M In filings before other
courts, Ocasio alleged that while impersonating a federal of@icér,arrested numerous
individualswho were later convicted based at least in par€da.s testimony (ECFNo. 10-9
at 9)

While most of the evidence on which Ocasio relies to support this allegation is either

irrelevant or unintelligible, two documents attached to his opposition are relesxsamipses”
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from the OIG investigation file itseff The first synopsis explains that OIG received a
complaint thaC.G. had been identifying himself as a federal agent and police officer to
numerous individuals aftde was terminated from INS; was displaying a police badge; was
carrying a firearm; and was “effect[ing] traffic stops and arrests, undgutbe of a Law
Enforcement Officer.” (ECF No. 10-2 at 37) OIG then interviewed numerous individwhls a
confirmed thatC.G.had carried a concealed weapon and identified himself as a law enforcement
officer after being terminated. OIG also noted that a California policarthegnt had received a
complaint related t€.G. afterC.G. (then a private security guard$ed force against an “unruly
customer” at a restaurant and claimed that he was authorized to use force ad adederlid.)
OIG concludes the synopsis by noting that “[tlhe U.S. Attorney’s OfficehdantDistrict of
California requested a prosecution reporid.)(

The second synopsis explains that DOJ forwarded the record of investigation to an
assistant U.S. attorney in the Northern District of California, and reitetfaeallegations
againstC.G, including that “while working as a security guar@,G] pointed a gun to [the
victim’s] head and told him that he . . . was with the Oakland Task Forick .4t 38). The case
was later assigned to a differexssistant LS. attorney who declindd prosecute(Id.) The
case was then presented to an Alameda County Deputy District Attorney, who alseddecl
prosecution. Ifl.) The synopsis indicates via a checkmark at the top of the form that the
investigation status ved'CLOSED.” (d.)

Based on these two synopses, the Court cannot conclude that tieepaildic interest in
the disclosure of the records. DOJ investigated allegations of serious mis¢camduding that

a former INS officer may have been making pt#dly illegal arrests. Despite these allegations,

2 Ocasio does not explain how he obtained these two documents. Both documéi “Report of
Investigation” synopses captioned with case number 9402553, the samermdse referenced in Ocasio’s FOIA
request (ECF No. 162 at 3738)
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DOJ declined to prosecute. There is therefore some public interest in “whavénergent is

up to” in this case with respect to the substantive law enforcement policy Ofhayechin

handling its investigation: how DOJ investigated an individual accused of makinig amdsr

the guise of federal legal authority, and why DOJ failed to prosecute suctivddual.

Contrary to DOJ’s assertion, the investigation file might reveal somedbiogt the agey’s

own conduct. (Def. Mot. 14). While Ocasio may have not alleged enough to require déesclosur
there is at least some public interest counterweight to balance against thg ipteests.See
Favish 541 U.Sat174-75.

3. DOJ’s Justifications fowithholding the Entirety of thRecords
Pursuant to Exemption 7(C)

In the normal casapplying Exemption 7(C), after identifying the public and private
interests at stake, the agency (and the Court) must then balance theds aterestermine
whetherthere exist@ninvasion of privacyhat is “unwarranted Alternatively, if the records
are categorically exempt from disclosure because the balehastteristicallytips in one
direction” CREW 746 F.3cdat 1095(citations omitted) (emphasis in origingfen the agency
can dispense with the balancing test and withhold the recoodgegricallyexempt. In either
scenario, the agency can withhold those documents (or portions thereof) théhfaltive
exenption, but must disclose any reasonably segregableexemypt records to the requester.

DOJ argues that “the law enforcement records here are categorically exempt from
disclosure under Exemption 7(C) and Defendant is not required to segregate the iofidrmat
(ECF No. 18, DefReply7) DOJ claims &/aughnindex was therefore unnecesshegause the
“documents responsive to PlainsffFOIA request are all related the alleged misconduct of a
Department employee, and OE3hvestigation of the allegatis” and are therefore exempt

under 7(G, meaninghere is no need for\daughnindex because the records are uniformly and
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categorically exempt and thereforeVVaughnindex would be superfluous in this caseld.X

Ocasio contends that DOJ has not provided sufficient reasons for their blanket wiitphaxai
without aVaughnindex there is no way to determine which records are exempt. (ECF No. 10-1
at 4, 14)

Ultimately, the issueequiresa two-step analysidirst, whetherDOJ properly withheld
theentire filepursuant to a categorical rule applying Exemption 7(C)vithholding of the
entire filewas proper under Exemption 7(C), then logically there are no segregable portions of
the record and Yaughnindex may not beecessary. Howevaf,DOJ improperly withheld the
file based on a categorical rutee second questiaos whetheiDOJ provided enough
information to show that the documents are properly withheld pursuant to the applicable
balancing test, anthatthere are no reasonably segregadugions of the record.

As to the first questionhe D.C. Circuit recently discussed categorical withholding under
Exemption 7(G in Citizens for Responsibility and Etkim Washington v. DQ¥" In that case,
plaintiff sought documents related to the FBI investigation of former House itjdjeader
Tom DelLay. CREW 746 F.3cat 1087. DOJ declined to produce the requested documents and
claimed that the documents were categorically exempt from disclosurekxetaption 7(¢
(among other exemptionshd. at 1090. In particular, DOJ argued that becalsd ay had a
significant privacyinterest in preventing disclosuaad there was noountervailing public
interest in disclosure, the documents could be categorically withheld withouaditylarized
showing. Id. The D.C. Circuit reversed, holding that DOJ could not use its proposed categorical

rule to withhold documents under Exemption 7((. at 1096.

" The parties understandably did not address the decisioREWas it was released aftBOJ filed its reply in this
case Neither party submitted a notice of supplemental authority.
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First,the Court held that DOJ could not shield the documents from disclosure simply
because they contained some personal, identifying informaitioat 1094.DOJ argued that
under the D.CCircuit's prior ruling inSafeCardthe identity of individuals appearing in law
enforcement records can never be probative of agency conduct and therefore thexdoTwsie
be exempt.ld. TheCourtdisagreed, explaing that“the DOJ does not seek to withhold only
the identities of private citizens;geeks to withhold every responsive docunembto.

Although SafeCardmay authorize the redaction of the names and identifying information of
private citizens mentioned in law enforcement filesloes not permit an agendgp ‘exempt

from disclosurell of the material in an investigatory record solely on the grounds that the record
includes some information which identifies a private citizen or provides that persome and
address’ Id. (citation omittedemphasis in originglsee alsdNationMagazine, Washington
Bureau v. U.S. Customs Sef¥l F.3d 885, 896 (D.C. Cir. 1998)ays v. Drug Enforcement

Admin, 234 F.3d 1324, 1328 (D.C. Cir. 2008)mberlin v.DOJ, 139 F.3d 944, 950 (D.C. Cir.
1998).

Second, the Court ruled that DO@&ategorickapproach could not be sustairf@stause
the documents did not fit “into a genus in which the balahegacteristicallytips in one
direction. . . [ijnformation about the FBI's and the DOJ’s investigation of major, wadging
public corruption is more likely to shed light on how the agencies are performingtttaiory
duties than a discrete internal disciplinary proceeding. Although a substamaalypinterest is
at stake here, in light of the similarly substantial countervailing public int¢hesbalance does
not characteristically tip in favor of non-disclosur€€REW 746 F.3cdat 1095-96 (internal

guotation marksnd citation omitted) (emphasis in original)
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In this caseit is unclearfrom the recordvhether DOJctually applieda categorical rule.
DOJ does not clearly explainto what“genus” the disputed records fall such that they
characteristically tip in favor of non-disclosu@OJinsteadrepeatedly asserts that the entire
file is categorically exept from disclosure under Exemption 7(C). (Waller Decl. Y 11, 13;
Waller Supp Decl. § 5) As the Court reads its submissi@3, asserts thatll thedocumens
are categorically exempt because they are law enforcement records relateddtpatynir(id.;
Def. Stmt. PtsAuth. § 10; Def. Mot. 15; Def. Reply 7-8jowever, a the D.C. Circuit held in
CREW Exemption 7(C) does not apply to an entire record merely because it contains some
identifying information meaning DOJ cannot withhold the entire file on this reasoning alone.
Either DOJ has not adequately explained the categorical rule it used, or it cetiyreot a
categorical rule at all.

Assuming DOJ did not apply a categorical rule, it was requirbdleme the privay and
public interestso determine whethehe records were exempthe Court canot assess on the
record before it whether DOJ actuadliggaged in a balancing test to determine what portions of
the file were exempt under 7(C). DOJ alleges that for eachgbdlye file, it weighed the
privacy interest of the third party against the public interest in disclosure and degtimnéhe
records were exempt, specifically because the files related to a lower leveeenghal the
allegations against that employee were not substantiét®dllerDecl. § 13; Waller Suppl.

Decl. 15) In the same breath, DOJ claims that the recordsatsgyorically exempt. (Waller
Suppl Decl. 19 However, f DOJ employed a categorical approach, it would not have needed
to consider the balancing test for eaege individually.Kimberlin v.DOJ, 139 F.3d 944, 949
(D.C. Cir. 1998). Conversely, if DOJ truly consideéeach page of the record individually and

weighed the public and privaayterests, tan it did not apply a degorical rule.
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Even if DOJ did engge in the balancing analysis has not provided the Court with
enough information to determine whether the records were properly withdeddse the
privacy interests outweighed the public interest in disclosDf@] merely states thatt applied
the balancing test to each page, and that (apparently for eaclbpage3&€.G. was not a high
level government official accused ofrieels misconduct, the balance always tipped in favor of
nondisclosure(Waller Decl. § 13)

This situation mirrors thene inKimberlin. There the D.C. Circuit held that a
categorical rule was not appropriate in applying Exemption 7(C) to DOJ Offfeetdssional
Responsibility investigation filesnstead the agency and the couould engage in a cass-
case balancingest. Kimberlin, 139 F.3d at 949. The Court then explained thatif|
ordinarily be enough for the court to consider, when balancing the public interestlosdre
against the private interest in exemption, the rank of the public official involvedhand t
seriousness of the misconduct allegeldl” Usingthis test, the Gurt found that the agency
could properly invoke Exemption 7(®)r the records at issue because the employee was not
sufficiently senior and the misconduct was not severe enoughrrant public concern
However, the Court also found th4i h order to withhold an entire file pursuant to Exemption
7(C), the Government must show that disclosure of any part of the file ‘could reasoaabl
expected to constitute an unwarranted invasion of personal privacy.” Moreover, the Gaernm
must make that showing in ¥&aughnindex and in such affidéts as it may submit therewith.
Id. at 950(citation omitted). The Court found thahe agencys Vaughnindex was entirely
lacking in specificity, andhat it hadnappropriaté relied on Exemption 7(C) to withhold entire
documents: “In the most egregious instance the Government claims that Exempliappligs

to a 37-page document consisting of a cover letter and 36 pages described oaleaal’
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collected by the United States Attorneffice” Id. The government arguethat because

‘the requested OPR file focuses comgdiebn one government employethé‘[rlelease of any

of the file, whetler redactd or not, would necessarily . causdthe AUSA’s] . . .name to be
associated with allegations of misconduct and could causegngat ‘personalral professional
embarrassment. Id. The Court held that it was not “obliged to accept that conclusion without
more specification of thigypes of material in the filé. 1d.

Here, DOJ similarly argues that becausertupiestedile focuses on one individual, the
entire file cannot be releasedhis is not enough to guide the Court regarding proper application
of Exemption 7(Q. Itis simply impossible for the Court to determorethe basis of thBOJ
declarationsvhether there is any reasonabdgeegable portion of the record that could be
disclosed This difficulty is compounded by thadt that thédOJdid not provide &aughn
index with its motion for summary judgment, as is customatysent avaughnindex, the Court
cannot ascertain the nature of the documentsvuadportions may properly be withheld.

DOJ has only satisfied its len with respect to identifying informatiomat is
categorically exempt und&afeCard It has not proven thdt) the documents are of a “genus”
which characteristicallyips in favor of nondisclosure, amdcanthereforeapply a categorical
rule to withholdthedocuments, or (2) it cannogleasaedacted versions of the records which
removeany identifying information or personal detail§he Court therefore grants in part and
denies in parbOJ s motion for summary judgment with respect to Exempfiz).

V. CONCLUSION
For the foregoing reasori30DJ s motion to dismiss is GRANTED with respect to the

timeliness claim. DO3 motion for summary judgment is GRANTED with respec¢hto
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adequacy of the search and identifying information which is properly withheld uxelerpEon

7(c), and DENIED with respect to the balance of the requestedds.

ORDERED: thabn or before October 31, 201B0Jshall either redact from the documents
withheld pursuant to FOIA Exemption 7(C) information that would identify protected third
parties and then provid@casiowith those redacted documents, or provide a more detailed
explanationincluding avaughnindex, as to why those documents are exempted in full and do
not contain segregable information; and it is further

ORDERED: thaton or before November 21, 20X¢asiomay file any response 0OJs

disclosures and/or submissions.

Date: October 3, 2014

7;4«»;7;0 5: 64%7%4«4@

TANYA S. CHUTKAN
United StatedDistrict Judge
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