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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PHILIPJ. TRIDICO,
Plaintiff,
V. Civil Action No. 13-0937 (ESH)
DISTRICT OF COLUMBIA,

Defendant.

MEMORANDUM OPINION

Plaintiff Officer Philip J. Tridico brings this action against the District of Columbia
alleging that he has been, and continues to be, subjected to discriminationiometaliat a
hostile work environment based on his religion pastmilitary service. (SeeCompl., June 21,
2013 [ECF No. 1].)Defendant now moves for summary judgment. (Def.’s Mot. for S. J. and to
Dismiss, May 18, 2015 [ECF No. 26] (“Mot.”).) For the following reasons, the motion is
granted in part and denied in part.

BACKGROUND

Plaintiff, a RomarCatholic, served in the United States Marine Corps and the Marine
Corps Reserves as a Corporal from 1992 until 1999, when he was honorably disctaeged. (
Pl.’s St.of Mat. Facts in Dispute, June 22, 2014 [ECF N¢.a22.) He has been employed by
theMetropolitan Police Departme(itMPD”) in the District of Columbia sinc2006. SeePl.’s
St. of Mat. Facts in Dispute, Ex. 2, June 22, 2014 [ECF No. 29-2] (“Pl. Dep. Tr.”))at 23
Plaintiff was assigned to the Criratrol Unit until 2008when he wasransferred to the Auto

Theft Unit. See idat 24.) In January 2008laintiff was assigned to the Sixth District
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Narcotics Unit(“Narcotics”) where he was supervised by Sergeant Matthew Nickerson and
Sergeant Ernest Graninder Lieutenar®aryFitzgerdd's and Captain Keith Deville’s chain of
command (SeeCompl. 11 19-20; PI. Dep. Tr. at 30.)

Soon after plaintiff arrived iNarcoticsin early 2009, happroached Lieutenant
Fitzgeraldabout his concern witbther officersincluding Officer SamolFuller, calling plaintiff
a“White Boy,” the frequent use of th&l-word’ by officers,and the display of pornography in
the workplace. feePl. Dep. Tr. at 31-33 Three or four days later, plaintiff heard from #rer
officer that Officer Fullewas under investigation for the behavittrat plaintiffhadreported.
(Seeid. at 32.) Officer Fullerwas either terminated or resigned shortly thereaffeee idat 35-
36.) Following these events, Sergeant Nickerson began to call plamiifél” and “sensitive.”
Plaintiff alleges that he was laleel moral because of his objection to pornography, winech
believes Sergant Nickerson attributed to plaintifftgligion. See idat 33.)

In the summer of 2009, plaintifrossed himselbefore eating his lunch.Sée idat 37.)
Witnessing plaintiff's gesture, Sergeant Nickerson pointed at fffant declared, “[T]hat is
why he is so weird, he believes in that weirdo Jesus st8e€ {d. Following this interaction
Sergeant Nickeion repeadly referred to plaintiff as “@eirdo,” so often that plaintiff does not
recall Sergeant Nickersarsing hisname at any point thereafteiSele id. On another occasion,
plaintiff came tathe officewearing a sweatefter appearing in court drattending church.
Upon seeing plaintiff and learning that plaintiff had attended church, Serge&rt$dic
remarked “Church! That is avaste of time (Id. at55.) Plaintiff notes that thessomments
were about his “morals, [his] values, [his] upbringing, [his] religiond. &t 57.)

Plaintiff alleges thathe “dailyharassment and discriminatidme enduredalso related to

his prior military service. Kl.'s Opp. to Mot., June 22, 2015 [ECF No. 30] (“Opp.”) at 4.)



Sergeant Nickerson refedlytold other officers in Narcotidhat plaintiff was “crazy,” suffered
from posttraumatic stresdisorder (“PTSD”)was a'PTSD motherfucketheard “voices in his
head,” and could “go off at any time.PI( Dep. Tr. at 37-38.5ergeant Nickerson frequign
referred to plaintiff as “retard,”psychq” and “killer.” (Id. at 3738, 54) In July 2010when
plaintiff asked Sergeant Nickerson to pass him a knife, Sergeant Nickergonded, “I'll pass
you the knife, you kill yourself . . . [Y]ou are not good for anything anywald” at 62.) On
another occasion, plaintiff asked Sergeant Nickerson for information regardingcededi
property, and Sergeant Nickerson responded, “What’s the voices in your head sayiou PT
motherfucker.” [d. at 58.)

Plaintiff acknowledged that Sergeant Nickerson was “the only one that gayeljbse
comments” and “when [Sergeant Nickersardsn't there, he wasn't at work, [plaintiff] had
peace because nobody else would say Itd” at 64.) HoweverQfficer Victoria Gibson, an
officer with whom plaintiff previously had a romantic relationship, also engaged in harassing
behavior. $eed. at 45.) In early 2010, Officer Gibson printed pictures and posted them above
the community desk where plaintiff regularly worke&e¢ idat47.) One of the pictures
depictedPopeJohn Paul Iwith the word “weirdo” handwritten on it.See id. Alongside the
picture of the Pope, Officer Gibson had also posted a picture of a United Statesholalimg a
rifle with the word “kller” handwritten on the photoSé¢e id) The pictures, posted near a
communal printer, were highly visible to plaintiff and his coworkegee(id). Lieutenant
Fitzgeraldwas nearby when several officavere laughing at the pictures, and he “kind of
chucKked and walked away.”Id. at 80.) The offensive photographs remained posted on the
community deskor severalmonths and were only removed to prepare for an office inspection

by the Internal Affairs Division. See idat 79)



At one point, plaintiff asked Sergeant Nickerson to refrain from calling him na(8es
Pl. Dep. Trat 5657.) Sergeant Nickerson responded that he was a sergeant and plaintiff could
not talk to him that way. He also told plaintiff tHgbu know I'm just going to fuck with you.”
(Id. at 57.) Plaintiff spoke with Sergeant Grant between May 2010 and August 2010 about
Sergeant Nickerson’s commeni{§ee idat 64.) Sergeant Grant advised plaintiff that he was
“‘just internalizing it, just let it go.” I(l. at 65.) Plaintiff alleges thahe was not able to let it go
andthe harassment affected his employment and health. For examjldy P010, plaintiff sat
in the roll call room and avoided the Narcotics office to “get away from the bgafillg at 63.)
As aresult of the harassment, plaintiff sayssiél suffers from headaches, nausea, loss of sleep,
and anxietyand regularly attends therapyse@d. at 85-86.)

Following an instance when Sergeant Nickerson called plaintiff a “fuckitagd,”
plaintiff reportedthe ongoingharassment thieutenant Fitzgerald oAugust 12, 2010. See id.
at77.) Lieutenant Fitzgeraldaid that he did not know why peoplisliked plaintiff and
suggested thdtetake annual leave for twaays (See idat 74) On Augustl3, 2010, plaintiff
called Officer Jody Shegan, a unicepresentative, and communicated some of Sergeant
Nickerson’s comments.Sge idat 75.) Officer Shegan then informed the Internal Affairs
Division of plaintiff's concernswhich upset plaintifbecause he was worried about
repercussions for complainingSde idat 7576, Thereafter, faintiff received a call from the
Internal Affairs Division and he discussed how he was being treated by Sergeant Nickerson.
(See idat 76.)

When plaintiff returned to work on August 17, 2010, he met with Captawuile,
Lieuterant Fitzgerald, and Officer Shegarseg idat 96) Captain Deville informed plaintiff

thatthe Department woulshvestigate plaintiff's allegationsnd asked him e he would handle



future incidents of harassment from Sergeant Nickerg¢daeP|. Dep. Tr. at 96, 98.) When
plaintiff responded that he would write them down and inform Captain Deville ap@iG
“shrugged his shoulders” and said “you are out . . . . you are out of the offidedt 98.)

Plaintiff requested to be transferred to the Narcotics and Special atests Division

(“NSID"), but insteadhe was transferret the Auto TheftJnit, although he wagermitted to
continue to work on some retics cases(See idat102, 104.)Later that day, Captain Deville
again met with plaintifand asked him if he was going to file an Equal Employment Opportunity
(“EEO”) complaint. Seed. 100-01.) Plaintiff responded that he intended to do See (0

Plaintiff filed an internaEEO complaint with MPD’s Internal Affairs Divisioand EEO
Compliance Branch on August 22, 201&eéPl.’s St. ofMat. Factan Dispute at 9.)

Plaintiff alleges that in retaltaon for complaining in August 201@again Deville
transferrechim to the Auto Theft Unit on the same dhgt he filed his EEO internal complaint.
(SeeCompl. 1 51.) Following the reassignmgmitintiff wasunder the direct supervision of
SergeanDrummond, but theestof the chain of comand remained the saméeePl. Dep. Tr.
at 104.) In the Auto Theft Unitjgntiff participated in fewer search and arrest warra(@ee
id. at 187.) As a result, plaintiff appeared in court less, reducing his overtime péigasngly.

(See idat 188.) In 2009, plaintiff earned between $75,000 and $80,000, but in 2011, plaintiff
earned only $54,000.S¢€e id).

In the Auto Theft Unit, plaintiff no longer interacted frequently with SergBlackerson,
but he nonetheless alleges thatwasstill retaliated against inumerous ways for hiEEO
complaint. See idat 103.) Specifically, he was required to wear a uniform even though he had
previously been allowed to work in plain clotheSeé id. He was also directed to drive a

marked scout car instead of an unmarked caee (d. When plaintiff was allowed to drive an



unmarked car, his vehicle lacked police lights or sireBged. at 128) Plaintiff was not
provided with a laptop for his vehicle even though some vehicles were equiptheédo
laptops if two officers rode togetherSdePl.’s Dep. Tr. at 129.Plaintiff alleges that he was
assigned responsibilities below his seniority level, and his supervisors and déficers
declined to inform him about assignments, Unit schesjidnd search warrantsSegid. at 134-
37.) Plaintiff participated in the Robbery Intervention Program, but wherrdlgegon was
temporarily suspended, plaintiff was not permitted to resume his detail betausat one
sergeant described piintiff's “administrative issues.”ld. at 141-42.) Plaintiff was
eventually transferred to the Crime Patrol Unit where he currently works tihedsupervision
of Sergeant Williams, Captain Carrol, and Commander Comtkzntiff claims this was a
demotion. SeeCompl. 1 56.)

On March 11, 2011, plaintiff filed a discrimination claim against MPD with the D.C.
Office of Human Rights (“DCOHR”) alleging that he was subjected to @ld@grk
environment on account of his religion and retaliatiddeepPl.’s St. of MatFacts in Dispute at
9.) The DCOHR determined that there was probable cause to belaae District had
subjected plaintiff to a hostile work environment because of his religion, buhératwas no
probable cause to support hisat@tion claim. (See idat 10.)

In his omplaint, plaintiff alleges that defendant subjected him to discrimination and a
hostile work environmertiecause of his religion in violation of Title VIl of the Civil Rights Act,
42 U.S.C. 88 2000et seq.andhis prior military service in violation of the Uniformed Services
Employment and Reemployment Rights £&ISERRA"), 38 U.S.C. 88 430kt seq.Plaintiff
also alleges that defendant retaliated against him for his protected activityliabteifor

negigently retaining and supervising Sergeant Nickerson. Finddintgf hasbrought



discrimination, hostile work environment, and retaliation claims under the Disti@olumbia
Human Rights Act, D.C. Code 88 2-14@1seq, buthas now dismissed th@slaims (See
Opp. at9n.2))

In its motion for summary judgment, defendant argines plaintiff (1) failed to exhaust
his administrative remedies with respect to his Title VII discrimination and retaliatiomscig)
cannot prove arima faciecase for diseémination based on military service; (3) cannot prove a
hostile work environmeninder Title VII; (4 cannot bring a hostile work environmehdim
under USERRA; (5) cannot proveoema faciecase for retaliatiomnder Title VII and has not
stated a claim for retaliation under USERRA,; andgtrecluded from bringing his negligence
claimbecausdt is preempted by Title VII.

ANALYSIS

STANDARD OF REVIEW

UnderFederalCivil Rule of Procedure 56, a motion for summary judgment shall be
grantedif the pleadings, discovery, and any affidavits show ttiedré is no genuindispute as
to any material fact and the movant is entitled to judgment as a matter.’ofdad. R. Civ. P.
56(a); ®ealso Anderson v. Liberty Lobby, Ind77 U.S. 242, 247-48 (1986). “A genuine issue
of material fact exists if the evidence, viewed in a light most favorable tochmoving party,
could support a reasonable jury’s verdict for the non-moving paByobks v.Grundmann 748
F.3d 1273, 1276 (D.C. Cir. 2014) (quotiHgmpton v. Vilsack685 F.3d 1096, 1099 (D.C. Cir.
2012)) (internal citation marks omitted\ moving party is thus entitled to summary judgment
against “a party who fails to make a showing sufficient to establish themesbf an element

essential to that party’s case, and on which that party will bear the burden of pgrizdf’at



Waterhause v. District of Columbja&98 F.3d 989, 992 (D.C. Cir. 2002) (quotidglotex Corp.
v. Catrett 477 U.S. 317, 322 (1986)).

In considering a motion for summary judgment, the “evidence of the non-movant is to be
believed, and all justifiable inference®do be drawn in his favor.Anderson477 U.S. at 255.
The non-moving party’s opposition, however, must consist of more than mere unsupported
allegations or denials and must be supported by affidavits or other competent esaténge
forth specific facts showmthat there is a genuine issue for trideeFed. R. Civ. P. 56(e).

. FAILURE TO EXHAUST

Defendantontendghat plaintiff failed to exhaust his administrative remedass
required by Title VII, with respect to hi8scrimination claim andertain retaliatory actions
(SeeMot. at 6.) The EEOC has “established detailed procedures for the admiresteablution
of discrimination complaints” which “[cJomplainants must timely exhaust . . . béfanging
their claims to court."Bowden v. United State$06 F.3d 433, 437 (D.C. Cir. 199 Hurther,a
“Title VII lawsuit following the EEOC charge is limited in scope to claims thatl&e or
reasonably related to the allegations of the charge and growing out of sucticaitetjaPark v.
Howard Univ, 71 F.3d 904, 907 (D.C. Cir. 1995) (quoti@pgeek v. W. & S. Life Ins. C&1
F.3d 497, 500 (7th Cir. 1994)¥At a minimum, the Title VII claims must arise frorhe
administrative investigation that can reasonably be expected to follahdnge of
discrimination.” Park, 71 F.3d at 907. The burden falls on defendant to prove by a
preponderance of the evidence that plaintiff failed to exhaust administratedies See
Na'im v. Rice 577 F. Supp. 2d 361, 370 (D.D.C. 1008) (citBrgwnv. Marsh 777 F.2d 8, 13

(D.C. Cir. 1985)).



a. TitleVIl Discrimination Claim

Defendant argues that plaintiff's Title VII discrimination claim is “completely deffig”
from the charges he brought before the EEOC. Specifically, defendant drgiueisiniff
alleged before the EEO@hat he was harassed based on, among various other things, his
religion,” but neglected to specify that he was transferred to the Auto Uhiéfbecause he is
Catholic. (Mot. at 6-7.)Further, becaugdaintiff noted that hevas transferreth retaliation for
complaining about Sergeant Nickersbooomments“the inference that he was transferred
because of his religion did not arise from any administrative investigafldnat 7.) Plaintiff
responds that notwithstandirgetfact thahe organized his EEOC charges under the headings
“Hostile Work Environment” and “Retaliation” (Mot., Ex. 1, Charge of Discriminatiomi
[ECF No. 261] (‘EEOC Charge”) at 1), he adequately alleged that he suffered an advese a
that was motivated by religious animus S€eOpp. at 10.)

The Court agrees that plaintiff need not henatuded a specific “Discrimination”
heading in his EEOC charges in ortieexhaust this claimSeeWiley v. Glassmarb11l F.3d
151, 160 (D.C. Cir. 2007) (failure to specifically list retaliation claim in fdradainistrative
complaint did not undermine exhaustiofather, the substance of the Title VII claim must be
within the overall scope of “the administrative @stigation that can reasonably be expected to
follow the charge of discrimination.Marshall v. Fed. Exp. Corp130 F.3d 1095, 1098 (D.C.
Cir. 1997) (quotind?ark, 71 F.3d at 907)Plaintiff's administrative charges describe a series of
religiouslyoffensive comments made by one of his supervisors followethladverse
employment actioffi.e., the transfer to the Auto Theft Unit)S€eEEOC Chargat 1-2.)
Plaintiff also stated in the EEOC compldinat he “charge[s] Respondent with unlawful

discriminatory acts in violation of Title VIl of the Civil Rights Act.Id() Based on these facts,



the Court concludethat the allegations plaintiff included in his EEOC complaint were sufficient
to trigger an investigation into whether plaintiff suffered dwegise action because of his

religion. Thus, plaintiff exhausted his administrative remedies with respeis Tatle VII

religious discrimination claim.

b. TitleVII Retaliation Claim

Defendant also argues that plaintiff's retaliation claim is limitedigoeassignment to
the Auto Theft Unitwhich is the only adverse action allegedhe EEOCcharge, since the
otheradverse emplgment actions allezd in the omplaint werenot included in the EEOC
charge (SeeMot. at 7-8 (citing Compl. { 56).) Plaifitresponds that “exhaustion is not
required for discrete acts of retaliation as long as the acts fall within the statetmd and are
like or related to the administratiafiegations.” (Opp. at 112 (citingContreras v. Ridge305
F. Supp. 2d 126, 135 (D.D.C. 2004).)

“The administrative charge requirement serves the important purposesnof tei
charged party notice of the claim and ‘narrow[ing] the issues for prompt adjadiead
decision.” Park, 71 F.3d at 907 (quotinigaffey v. NWAirlines, Inc, 567 F.2d 429, 472 n.325
(D.C. Cir. 1976)). To achieve this purpose, gnirally every detail of the eventual complaint
need not be presaged in the EEOC filing, but the substance of . . . a Title VII clains{ fiath
within the scope of ‘the administrative investigation that can reasonably betexkpe follow
the charge of discrimination."Marshall, 130 F.3d at 1098 (quotirigark, 71 F.3d at 907).

Plaintiffs EEOC charge alleges that he was transferred to the Auto Uhiefin
retaliationfor his internal complaint. SeeEEOC Charge at-2.) Theadditional retaliatory acts
enumerated in theomplaintresulted from his transferSéeCompl.  56.) For example,

plaintiff alleges that following his transfer, he was the only officerireguo wear a police

10



uniform, relegated to a marked police car instead of an unmarked cruiser, deniee &aptip,
and assigned responsibilities below his seniori8ee(id. These allegationgrew out ofthe
adverse aabn included in the EEOC charge, and it is reasonable to assume that the EEOC’s
investigation would have addressed the consequences of plaintiff's transfezfoiidiehe Court
concludes that defendant has not met its burden of provinthéssretaliatory actsvere not
exhausted
I[1l. DISCRIMINATION?
Under USERRA, [a] person who is a member of . . . or has an obligation to perform
service in a uniformed service shall not be denied initial employment, regmglg retention
in employment, promotion, or any benefit of employment by an employer on the béwsis of t
membeship.” 38 U.S.C. § 4311(a)JJSERRA also provides that “[a]n employer shall be
considered to have engaged in actions prohibited . . . under subsection (a), if the person’s
membership . . . is a motivating factor in the employer’s action, unless theyemgadm prove
that the action would have been taken in the absence of such membe3shih3.C. § 4311(c).
An employee who brings a discrimination claim under USERRA must show by a
preponderance of the evidence that his membership in the uniformezts®asg a substantial
or motivating factor in the adverse employment acti®aePotts v. Howard Univ. Hosp843 F.

Supp. 2d 101, 104 (D.D.C. 2012). “If the employee successfully makgwithatfacie

L In its motion for summary judgment, defendant retiely on its exhaustion arguments to

justify dismissal of plaintiff'sTitle VII discrimination claim In its reply, however, defendant
argues for the first time that plaintlifas failed to show that he suffered an adverse action
motivated by religious discriminationSeeReply, July 17, 2015 [ECF No. 34] at 5-7.) In
considering a motion for summary judgment, it is within the Court’s discretion tceigine
movant’s arguments made in the first instance in its reply.US&eex rel Purcell v. MWI Corp.
520 F. Supp. 2d 158, 166 (D.D.C. 2007). The Court will therefore not address the arguments
raisedfor the first time in defendantieply.

11



showing, the employer can avoid liability by demoaigng that it would have taken the same
action anyway for a valid reason, without regard to the employee’s maigavice.” Id. (citing
Erickson v. U.S. Postal Seré.71 F.3d 1364, 1368 (Fed. Cir. 2009)).

Defendant argues that plaintiff canmatrry his burden of making prima facieshowing
that his prior military service was a motivating factor in the decision to transfer him futb
Theft Unit. Defendant does not contest plaintiff's allegatioas hle served in the military or
thatthe transér to the Auto Theft Unit waan adverse employment actieeOpp. at 1} so
the only issués whether plaintiffs prior military service was a motivating factor in the
employer’s adverse action.

Plaintiff contends thadlefendant misstates the record and that the evidence shows that
defendant took into account plaintiff's military service when deciding to #ahg&h. However,
the events that plaintiff relies upon are examples of harassment by Ségda@nson and
Officer Gibson. £eeOpp. at 15-16.) Indeedlgmtiff citesevidence that Sergeant Nickerson
expressed animus toward plaintiff because of his prior military service, but kendbshow that
these actions were calisactors underlyingCaptain Devillés decision to transfer plaiiff.
According to plaintiff's deposition, only Lieutenant Fitzgerald, Captainil@eand Officer
Shegan, the union representative, were present at the August 17, 2010 merehicd plaintiff
was informed he would be transferred out of Narcoti€zell. Dep. Tr. at 96.) Not only was
Sergeant Nickerson not presentree meeting, but there i evidence that he submitted a
report, written or verbal, to Lieutenant Fitzgerald or Captain Devillerdaggplaintiff that may
have influenced the employment action. In fact, there is no evidence that the indwidoals
made the decision to transfer plaintiff had any contact with Sergeant Nickestwe

transferring plaintiff.

12



Withoutanyevidence that Sergeant Nickerson intended to cause, and did iauaet ¢
the adverse employment action, plaintiff canmeet his burden. For example, $taub v.

Proctor Hosp, the plaintiff's immediate supervisonscluded negative entries in his personnel
file out of hostility toward his military obligations with the intentittrat he would be fired. 562
U.S. 411, 414 (2011). There was no evidence that the individua¢vemuallyterminated the
plaintiff harbored any such hostility, but the Supreme Court held that the defenddiatbleas
because the discriminatoagts ofthe plaintiff's supervisorsausedhe adverse actiorSee d. at
423. The Court noted that the termination notice expressly stated that the plaistiifeda
because of the negativeports in his personnel filmdthat the two supervisors had the specific
intent to cause the plaintiff to be terminate&kee id.By contrast,if the employer’s
investigation results in an adverse action for reasons unrelated to the supeovigoral biased
action . . . , then themployer will not be liable.’ld. at 421. Here, plaintiff has not identified
any evidence that Sergeant Nickersorany others who expressed discriminatory animus,
“intended to cause, and did in fact cause, an adverse employment dedidion.”

Plaintiff also asserts that he “endured disparate treatment and discrimstatergents
and actions” by Sergeant Drummond andt@ipDevlle, but he does not present any evidence
to support the contention that these supervisors discriminated against him on the basis of hi
military service. Qpp.at16-17.) “drcumstantial evidence will often be a factor in [USERRA]
cases, for discrimination is seldom open or notorious,” but plaintiff does not provide even
circumstantial evidence thtte transfer decisiowasmotivated by his prior military service.
Sheehan v. Dep’t of Nay40 F.3d 1009, 1014 (Fed. Cir. 200P)Jaintiff points to the
deposition testimongf Officers Tridico andlabitha Alberti to “demonstrate numerous instances

of disparate treatment concerning Officer Tridico,” but neither officeffissthat Sergeant

13



Drummond or Captain Ddie treated plaintiff negativelipecause ofiis military service.(Opp.
at 17) In fact, the only reason plaintdihd OfficerAlberti cite to explain théreatment at the
hands of Sergeant Drummond and Captainill@ers that plaintiffengaged in protected activity
by complainingabout the discriminatory behavior of otherSed¢Pl. Dep. Tr. at 98, 18Pl.’s
St. of Mat. Facts in Dispute, Ex. 3, June 22, 2015 [ECF N@&] ZAlberti Tr.”) at 38, 1149
Without evidence that plaintiff’'s militg service was a factor in the allegdidpaate treatment
plaintiff has not met his burden under USERRA to support a discrimination céas Sheehan
240 F.3d at 1015 (“[C]laimants must show evidence of discrimination other than the fact of non-
selection and membership in the protected clas3Hhus, the discriminatioclaim in Count Il is
dismissed.
V. RETALIATION

a. Based on Réligion

Under Title VII, it is unlawfulfor an employer to “discriminate against any of his
employees . . . because he has made a charge, testified, assisted, or edriticgrat manner in
an investigation, proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3(a). To
succeed in a retaliation claim, plaintiff must prove “(1) that he engagedutosiig protected
activity; (2) that he suffered a materially adverse action by his employe(3athat a causal
link connects the two."Jones v. Bernankeb57 F.3d 670, 677 (D.C. Cir. 2009. “materially
adverse action” is an action thatell might havedissuaded a reasonable worker from making
or supporting a charge of discriminationBurlington N. & Santa Fe Ry. Co. v. Whi&l8 U.S.
53, 68 (2006) (quotingochon v. Gonzaled38 F.3d 1211, 1219 (D.C. Cir. 2006)jo meet the
causal nexus prong, the plaintiff “must demonstrate by direct or circumnas&ndence that the

employer had actual knowledge of the protected activity and took adverse aeifimst Agn
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because of it."Sledge v. Dist. of Columhi&3 F. Supp. 3d 1, 19 (D.D.C. 2014ge alsdJniv.
of Tex. Southwestern Med. Ctr. v. Nasda&3 S. Ct. 2517, 2533 (2013) (“Title VIl retaliation
claims must be proved according to traditional principles ofdrutausation.”).

Retaliation claims are subject to thieDonnellburden-shifting framework wherein the
plaintiff must first make @rima faciecase of retaliationSee McDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973). This showing triggers the employer’s burden to show a legitimate,
non+etaliatory reason for the allegadverse actionAllen v. JohnsonNo. 13-5170, 2015 WL
4489510, at *3 (D.C. Cir. Jul. 24, 2015)he plairiff may overcome thi®y showingthat the
profferednon+etaliatoryreason was pretextuabee McDonnel411 U.S. at 804. However, in
considering a motion for summary judgment, district caiagsforward to the final step and
examine “whether all of the evidence, taken together, supports an inferencdiatioatwhen
the employer has proffered a legitimate, ftliscriminatory reason for the adverse action at
issue’ Sledge63 F. Supp. 3d at 19ee alsdBrady v. Office othe Sergeant aarms 520 F.3d
490, 494 (D.C. Cir. 2008) (“[lJn considering an employer’s motion for summary judgment . . .
the district court must resolve one central question: Has the employee progificezhs
evidence for a reasonable jury to find that the employer’s asserted namuhatory reason was
not the actual reason and that the employer intentionally discrimifatetaliated] against the
employee on the basis of [his religion)?”

In its motion, defendant does not argue that plaintiff failed to show traiffezed a
materially adversaction. In fact,defendanticknowledges that plaintiff's transfer to the Auto
Theft Unit may be considered a materially adverse acissertinghat “the Court should limit
its review to only Plaintiff's reassignmeht(Mot. at 8.) Raintiff, howeveralleges that there

wereadditionalretaliatory actions that were materially adverse to liintequiranent to wear a
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police uniform; (2 requirement to drive a marked polic instead of an unmarked car) (3
when he was afforded an unmarked car, it lacked police lights or sirens; (4) dpolexta
laptop; (5 assigned responsibilities beldws seniority levely(6) isolated from information, unit
schedules, and search warrant executiff)ssevere and hostile treatment by supervisors
including further demotion to Crime Patrol; and (8) denied participatitimiRobbery
Intervention Program.SeeOpp. at 12-13.)

Plaintiff has shown that the transfer to the Auto Theft Unit caused him fahdvacm;
the transfer limited his opportunity for otiene, which significantly decreased his annual
income from approximately $75,000 to $54,008edPI. Dep. Tr. at 188.)This employment
action is certainly enough to dissuade a reasonable workeniakimg a charge of
discrimination. However, the othegictions plaintiff identifis do not meet the definition of a
materiallyadverse actiarf SeeBurlington, 548 U.S. at 68'(Ve speak ofmaterial adversity
because we believe it is important to seasagnificant from trivial harms. Title Vlive have
said, does not set forth ‘a general civility code for the American workpla@pioting Oncale
v. Sundowner Offshore Services, Ji23 U.S. 75, 80 (1998)). Indeeft]He antiretaliation
provision protects an individual not from all retaliation, but from retaliation that predurce
injury or harm.” Id. at 67 Although plaintiff may have been singled outdgytain

administrative requirements such as the requirement to wear a police uniforndard to

2 Plaintiff alleges that in retaliation for his protected activity, he receivedvanteal demotion

to Crime Patrol on or about January 2, 2013.” (Compl. 1 56(g).) Although plaintiff alleges in
his complaint that his transfer to Crime Patrol was a demotion, he admits that “it is not an
undesirable position” and “just means . . . back in uniform.” (Pl. Dep. Tr. at 113N&2 does
heallege that he suffered any financial consequences as a result of the tra@Gsieet®atrol.
Further, the transfer to Crime Patrol occurred three years after hengle@dernal EEO

complaint and nearly two years after he filed an EEOC chargewatB€OHR. Thus, the
transfer to Crime Patrol cannot be swept into plaintiff's claim of retaliat8#eRochon 438

F.3d at 1219.
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marked police vehicle while on duty, these requirements are not enough to disszsdaable
worker from making or supporting a charge of discrimination. Thus, only the trandfer to t
Auto Theft Unit will be consideredn adverse actidior purposes of retaliation.

Defendant argues th@aptain Deville, the supervisor responsible for transferring
plaintiff, was not aware that plaintiff was planning on filing an EEO complaititafter the
decision to transfer him.SeeReply at 9 (“It wasafter Tridico learned of thigransfer]decision
that he informed Captain DeVille that he would be filing an EEO complaint, which he did on
August 22, 2010.”).) There is a factual dispute, however, as to this issue. Accordingtiid, pla
he informed @ptain Deville that he intended to file an EEO complaint following the meeting on
August 17, 2010. SeePI. Dep. Tr. at 100 (“[Captain Deville] sat there and he goes you are
really going to file a EEO ComplaintAnd | was like absolutely Captaip.) Defendant further
contends that plaintiff was reassigned to the Auto Theft Unit “only after he &wka transfer,
and [plaintiff's supervisors] laterally transferred him away from aggellily unpleasant
environment to a unit with a known supervisor.” (Mot. at M/hile plaintiff admits that he
asked for a transfer to NSIB€ePl. Dep. Tr. at 104 (plaintiff “asked to go to NSID.hg
argues that this defense is merely pretextual and that he “never asked to be transtheed to
Auto Theft Unitbecause such a reassignment was contrary to his career goals. Rater, Off
Tridico requested that the discriminating officers and supervisors be dige#tnd that he be
given a fair opportunity to pursue drug crimes in NSID.” (Pl.’s SMat. Facs in Dispute at 4.)

Moreover, during the August 17, 2010 meeting, Captain Deville asked plaintiff what he
would do if the harassment occurrences with Sergeant Nickerson happened Sgefth. ep.

Tr. at 98.) When plaintiff responded that he would write them down and deliver his notes to

Captain Deville, the captain “shrugged his shoulders” and said “you are out . . . . you are out of

17



the office.” (d.) Indeed, dfendantadmits that the “reason [Captain Deville] was transferring
him was that he contgined excessively and created too much animosity in the unit to continue
working there.” (Reply at 10.)

Plaintiff contends that the timing of the transfer and the comments of his coleslgoe
support his position that he was reassigned because of his informal complaints torkiisaspe
and the internal EEO complaintS€eOpp. at 24-25.) Plaintiff informally complained to his
supervisors regarding the alleged harassment on August 17, 2010, and was transferred to the
Auto Theft Unit on August 22, 2010the same day that he filed an internal EEO complaint.
(See idat 24.) “The temporal proximity of an adverse action close on the heels of gtotecte
activity is a common and highly probative type of circumstantial evidenadadiation.” Allen,
2015 WL 4489510Cat *3.

Plaintiff hasalsoprovided evidencéhat there was an assumption in the Unit that
complaining would lead to an adverse employment action. He testified in his deptsati he
was fearful of reporting Sergeant Nickerson’s actiamd comments to the Internal Affairs
Division “[b]ecause [he] knew if [he] reported it, [he] was done.” (PI. Dep. Tr. at 135.)
Similarly, Officer Alberti testified in her deposition that “troubsteakers’” which she said may
include officers who engage protected activity;get moved out of the unit or [ ] get transferred
or get written up.” (Alberti Dep. Tr. at 38.)

Taken togetheand giving plaintiff the benefit of all reasonable inferences, the evidence
is sufficient to permit an inferenad retaliation in violation of Title VII.

b. Based on Military Service

Under USERRA, “[a]n employer may not discriminate in employment againgter ta

any adverse employment action against any person because such person . . . hastdken a
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to enforce a protection afforded any person under this chapter . . . or has exeigised a r
provided for in this chapter.” 38 U.S.C. § 4311(b). An employer is prohibited from taking an
adverse action against a covered employee if the employee’s protecteg astavitnotivating
factor in the employer’s action, unless the employer can prove that the wociiuld have been
taken in the absence of such persamnforcement action . . . or exercise of a rigl¥8’'U.S.C. §
4311(c).

Defendanfirst assed, withoutlegal suppat, thatretaliation is not a separate cause of
action under USERRA. (Mot. at 18Qontrary to defendant’s assien, it has beemecognized
thatretaliation may be brought as a separate cause of action under USERBBrandsasse v.
City of Suffolk, ¥., 72 F. Supp. 2d 608, 612 (E.D. Va. 1999) (describing discrimination and
retaliation as two separate causes of action under USERB&gndant also argues that even if
retaliation can be brought as a separate cause of action, plaintiff has failatd ta claim of
retaliation under USERRA because he has not shown that he took an action to enforce a
protection or right provided by the statut&eéMot. at 18) Specifically, paintiff complained
to his supervisors about alleged derogatory comments regarding his priarynsiitvice, ands
argued by defendant, USERRA does not protect an employee from derogatoryntemme
harassment in the workplaceSee idat 19) As discussed in Section V(kpfra, the Court
concludes that USERRA recogeszahostile work environmerdlaim. Thus, plaintiff engaged in
a protected activity under USERRA when he complathatihis right to be free from a hostile
work environmenhad beerviolated and to the extent that Count Il alleges retaliation based on

USERRA, it survives summary judgmeht

3 In its motion for summary judgment, defendant does not challenge the other slefent
plaintiffs USERRA retaliation claim.
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V. HOSTILE WORK ENVIRONMENT

a. Based on Réligion

Defendant argues that plaintiff has failed to show that the allegigtbusharassment
was severe guervasivesince it claimghat it is undisputed that plaintiff's coworkers only
commented on his religion twiceS€eMot. at 11.) Plaintifivigorously disputs this statement
and offersampleevidence that kicoworkers engaged in “an ongoing pattern of daily
discriminatory and harassing remarks” regarding his religion. (Opp. at 19.)

“A hostile work environment claim is composed of a series of separate acts that
collectively constitute one unlawful employment practicH&t’| R.R. Passenger Corp. v.
Morgan 536 U.S. 101, 117 (2002) (internal quotation marks omitted). A work environment is
considered “hostile” under Title VIl only when it is “permeated with disgratory intimidation,
ridicule, and insult that is sufficiently severe or pervasivdtes the conditions of the victim’s
employment and create an abusive working environmédnéale 523 U.S. at 78 (quoting
Harris v. Forklift Systems, Inc510 U.S. 17, 21 (19938internal quotation marks omitted)

To determine whether a work environment is sufficiently “hostile” to supportie\ii
claim, the Court must look at the totality of the circumstances, including “theeiney of the
discriminatory conduct; its severity; whether it is physically threateningroiliating, or a mere
offensive utterance; and whether it unreasonably interferes with an employ@&’
performance.Harris, 510 U.S. at 23ee alsdBaloch v. Kempthornes50 F.3d 1191, 1201
(D.C. Cir. 2008). The “conduct must be extreme to amount to a change in the terms and
conditions of employment.Faragher v. Boca Ratorb24 U.S. 775, 788 (1998). “[O]ffhand

commentyd ] and isolated incidents (unless extremely serious)” do not meet this stafalard.
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Contrary to defendant’s argument, plaintiff has provided evidence that supports his
allegation that he was subjected to a daily barrage of harassing and disonyniaiatarks
regarding higeligion. Betweernthe summer of 2009 and the time he was transferred to the Auto
Theft Unit in August 2010Sergeant Nickerson called plaintiff “weirdo” so often that plaintiff
was not called “Joe or Philip or Tridico ever agai(SeePI. Dep. Tr. at 37.) Although the term
“weirdo” on its face does naotecessarilyconnote religious animus, plaintiff provided evidence
that Sergeant Nickerson and others employed this term to denigrate pdaialifious beliefs
For exampleupon viewing plaintificrossng himself Sergeant Nickerson said, “[T]hat is why
he is so weird, he believes in that weirdo Jesus sf{#ee id. The connection between
“weirdo” and plaintiff’s religion is also edent by the photograph ofd¢HPope transcribed with
the word “weirdo” that Officer Gibson posted in plaintiff's workspacsedd. at 47.)

Plaintiff has also demonstratadyenuine issue of material fdlbat the alleged
harsssment alterethe conditions ohis employment.In July 2010, plaintiff sat in the roll call
room and avoided the Narcotics office to “get away from the beatihd.’at(63.) He testified
that as a result of the harassment, he still suffers from headaches, nauséa|éess and
anxiety. Geed. at 85.) Plaintiff has sought therapy “to talk about work and work related stress
due to [his] ability to practice [§] religion.” (Id. at 86.) Thus, given this evideneereasonable
jury could find that the harassing comments were pervasive and altereshthigons of his
employment.

b. Based on Military Service

Defendant argues that USERRA did not ineladcause ddiction for hostile work
environment in 2010.SeeMot. at 13.) Defendant relies o@arder v. Cont’l Airlines, Ing.in

which the Fifth Circuit “decline[d] to infer a cause of action for hostile workrenment under
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USERRA” because it did not include the “terms, conditions, or privileges of employment”
language that has been construed to allow hostile work environment claims undeH Ti@86

F.3d 172, 179 (5th Cir. 2010). In 2011, only eight months after the FiftbiOssued its

decision inCarder, Congresamended USERR#£0 add that “benefit[s] of employment” include
“terms, conditions or privileges of employmenB88 U.S.C. § 4303(2) (2011pefendant argues
this amendment is not retroactiand thus, does not applyftaintiff's claim because the
harassmenteasedn August 2010. However, numerous courts have held that the amendment,
deemed by Congress as a “clarification of benefits of employment coveredU®BRRA,” is
retroactive? SeeMontoya v. Orange County Sheriff's De@87 F. Supp. 2d 981, 1012-15 (C.D.
Cal. 2013) (“[T]he Court defers to Congress’s opinion that the 2011 Amendment was intended to
clarify, not change the scope of USERRA, and thus hostile work environment claims have
always been cognizable under USERRAM)Daniel v. Loyola Univ. Med. CirNo. 13-6500,

2014 WL 4269126, at *7 (N.D. lll. Aug. 28, 2014) (“In light of the amendment addressing the
Fifth Circuit's precise concern, it seems clear that the Fifth Circuit nowdxomd a hostile

work environment claim cognizable under USERRAW)ang v. N.Y. State Dept. of Heall®
Misc.3d 747, 753 (N.Y. 2013While this subsequent amendment is not necessarily a reliable
indicator of Congress’s original intent, the prompgfiséative response to ti@arder decision

does provide some measure of confirmation to the conclusion that USERRA provides for a

hostile work environment claim.”). The Court agrees with the other courts that hdvkate

4 Even before the 2011 amendment, the First and Eleventh Circuits assumed without deciding
that USERRA provided a cognizable hostile work environnekiin. See Vegaolon v. Wyeth
Pharmaceuticals625 F.3d 22, 32 (1st Cir. 201@ees v. Hyundai Motor Mfg. Alabama, LL.C

368 Fed. Appx. 49, 53 (11th Cir. 2010).
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USERRA has provided for a hostile work environment claim, and thisglaim in Countlll
will not be dismissed
VI. NEGLIGENCE

Count X charges defendant with negligent retention and supervision for failing to
supervise or terminate Sergeant Nickerson for the harm he caused plgitifommon law
claim of negligent supervision may be predicated only on common law causeswofoactuties
otherwise imposed by the common law. . . . To hold otherwise ‘would be to impose liability on
employers for failing to prevent a harm that is aaognizable injury under the common law.”
Griffin v. Acacia Life. Ins. C9925 A.2d 564, 576-77 (D.C. 2007) (quotidgys v. PattonFully
Transp. Ca.844 F. Supp. 1221, 1223 (W.D. 1993)). Although in his opposition plaintiff argues
that “the undesling facts for this claim do not relate to the underlying facts for the Title VII
discrimination/retaliation claim,” he fait® provide any suppofor this assertion. (Opp. at 28.)
Plaintiff fails to showany evidence of independent tortious condustirattfrom the alleged
harassment by Sergeant Nickerssmthis claim is preempted by Title VIISeeGriffin, 925
A.2d at 577Brown v. Children’s Nat'l Med. Ctr.773 F. Supp. 2d 125 (D.D.C 2011) (“Insofar
as the conduct giving rise to plaintiff's nggince claims is the same conduct giving rise to her
Title VII claims, the negligence claims appear to be duplicativé/gde v. WMATANoO. 01-
334, 2005 WL 1513137, at *6 (D.D.C. June 27, 2Q00bhe precisely drawn, detailed Title VII

preempts the more general common law negligence remedy.”

5 In its motion for summary judgment, defendant does not othechitengeplaintiff's hostile
work environmentlaimunder USERRA.
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CONCLUSION
For theforegoing reasonshe Court will grant defendant’s motion for summary
judgment with respect to Counitg, VII, VIII, IX, X, and the discrimination claim @ount Il

and deny defendant’s motion with respect to ColrtsVI, and the retaliationlaim in Count

lll. A separate @ler accompanies this Memorandum Opinion.

ISl _Ellen Segal FHuvelle
ELLEN SEGAL HUVELLE
United States District Judge

Date: September 1, 2015
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