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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WHITNEY HANCOCK, et al.
Plaintiffs, Civil Action No. 13-939BAH)
V. Judge Beryl A. Howell

URBAN OUTFITTERS INC., et al.

Defendans.

MEMORANDUM OPINION

The plaintiffs in this putative class action allebat two retailers in Washington, D.C.,
Urban Oultfitters, Inc. and Anthropologie, Inc. (collectively, the “defendgntglated two D.C.
consumer protection statutegrequesting customers’ ZIP codasconnection with consumer
credit card purchasesSeeCompl. 1 15, ECF No. 1. Pending before the Court is the
defendants’ Motion to Dismiss, ECF No. 13, both counts in the compbaifatilure to state a
claim upon which relief can be granted under Federal Rule of Civil Procedure 12{#j(Ghe
reasons set forth below, the defendants’ masagranted
. BACKGROUND

The facts in this matter are simple: the plaintiffs allege that they were laglled
defendantstashiergo provide their ZIP codes when they made purchases in the defendants’
stores. SeeCompl. 11 23—39. Theauhtiffs allege that this request violated two D.C. statutes,
theD.C. Use of Consumer Identification Information AcC(1 Act”), D.C.Code 88 47-315%kt
seq, and the D.C. Consumer ProtectPirmocedures Act'DCCHPA"), D.C. Code 88 28-390dt
seq Thus, the relevant factual allegations are described first, followed bgfstmmary of the

statutes in question.
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A. Factual Background

Thetwo named plaintiffs, Whitney Hancock and Jamie White (collectively the
“plaintiffs”), make similar allegations. Plaintiff White alleges that she was askdéef ZIP
code on two separate occasions on June 5, 2013, when she purchased two items at a D.C. Urban
Outfitters store with her credit card. Compl. T$23. Plaintiff White alleges that she provided
her ZIP code to the cashier, who “entered [it] into Urban Ouitfitters, Inoifg-pf-sale register,
notinto the crediteardswipe machine.”ld. 1 27-28. Plaintiff Hancock alleges that when she
made a credit card purchase at a D.C. Anthropologie store on May 24, 2013, she too was asked
for her ZIP codeand, upon providing it to the cashier, the cashier entered the information into
Anthropologie’s point-ofsale registerld. 1 34-39.

The plaintiffs allege that “ask[ing] for a consumer’s ZIP code when thaiowars
chooses to pay by credit card . . . is illegdl” § 41. The plaintiffs further allege that the
defendants have a “corporate potiof asking for ZIP codes from consumers and, consequently,
there are numerous people who “bought merchandise from the Defendants in theddistric
Columbia via credit card, and whose ZIP codes were requested or recoidefébgants,” who
constitutethe purported class of aggrieved persobse id{{ 46-44.

B. Statutory Framework

The plaintiffs allege violations dhe CII Actand three subsections of th€ DFPA, D.C.
Code 8§ 28-3%e), (f), andt). Each statute is described in turn.

1. The D.C. Use Of Consumer | dentification I nformation Act

TheCll Act prohibits, with certain exceptions not relevant here, any péasoa

condition of accepting a credit card as payment for a sale of goods or seraeesjing] or

recording] the address or telephone number of a credit card holder on the credit card transacti



form.” D.C. Code § 47-3153(4).In order to state a claim under D.C. Code 8433(a), a
consumer must plead/é elementgelevant herg(1) that her “address or telephone number” (2)
was requested or recorded (3) on “the credit card transaction form” (4) “aditacoof
accepting a credit card as paynigf) “for a sale of goods or servicesSeeD.C. Code § 47-
3153(a).

Thelaw furtherprovides a statutory private right of action against any person who
violatesthe CIlIAct. SeeD.C. Code 8§ 47-3154Specifically,”[a]ny person ggrieved by a
violation of” the CIlI Act”shall be entitled to institute an action to recover actual damages or
$500, whichever is gréar,” along with“attorney’s fees and court costsld.

2. The D.C. Consumer Protection Act

The plaintiffs do not specify in their complaint which sections of tG&€BEPA the
defendants are alleged to have violated, but clarify in their opposition thathtéeg to allege
violations of D.C. Code 88 28-3904(€), and (t). SeeCompl. { 56 PIs! Opp n Defs’ Mot.
Dismiss (PIs. Oppn”) at 12 ECF No. 16. Subsection (e) prohibits a person from making a
“misrepreserfation as to a material fact which has a tendency to mislead.” D.C. Code § 28
3904(e). Subsection (f) prohibits a person from “fail[ing] to state a mateciaf fach failure
tends to mislead.” D.C. Code § 28-3904(f). Subsection (t) prohibits the use of “deceptive
representations or designations of geographic origin in connection with goods arssériacC.
Code § 28-3904(t).

“The DCCPPAwas enactetb ‘assure that a just mechanism exists to remedy all
improper trade practices and dete continuing use of such practicesliebereme v. Capital

One, N.A.933 F. Supp. 2d 86, 106 (D.D.C. 2013) (quotsrgyson v. AT&T Corp.l5 A.3d

! Subsection (b) of the ClII Act provides an exception from the generabjiioh and authorizes the recording of
the credit cardholders address or telephone numbiéthe information is necessary for the shipment, delivery, or
installation of consumer goods, or special orders of consumedsgurcervices. D.C. Code § 48153(b).
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219, 244-45 (D.C. 2011)3eeD.C. Code § 28901(b)(1) (same)To state a claim under
subsections (e) or (lhe plaintiff must plead(1) theexistence of a material faittat(2) the
defendantither (i)undersubsection (e), misrepresented(oy,under subsection (f), failed to
state and3) suchstatemenbr omissionhad a tendency to mislea@®.C. Code 88 28-3904(B+
see Graysonl5 A.3d at 251.To state a claim undsubsection (t), a person must plead t{Bt:
a “deceptive representatigror designatiof]” of (2) “geographic origin” was made (3) in
connection with goods or services. D.C. Code § 28-39G4(¢)-loyd v. Bank of Am. Corp70
A.3d 246, 257 (D.C. 2013)The DCCPPA'shall be construed and applied liberally to promote
its purpose.” D.C. Code § 28-3901(c).
. LEGAL STANDARD

The Federal Rules of Civil Procedure require thetraplaint contain “a short and plain
statement of the claim showing that the pleader is entitled to relief,” in order tahgive
defendant fair notice of what the .claim is and thgrounds upon which it rests[.]'Bell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007) (quotitmpnley v. Gibson355 U.S. 41, 47 (1957))
FeD. R.Civ.P.8(a) A motion under Rule 12(b)(6) does not test a plaintiff's likelihood of
success on the merits; ratheiteists whether a plaintiff properly has stated a cle®e Scheuer
v. Rhodes416 U.S. 232, 236 (1974progated on other grounds by Harlow v. Fitzgeral@7
U.S. 800, 814 (1982). Although “detailed factual allegations” are not required to withstand a
Rule 12(b)(6) motion, a complaint must offer “more than labels and conclusions” to provide
“grounds” of “entitle[ment] to relief.”Twombly,550 U.S. at 55%alteration in original) “Nor
does a complaint suffice if it tenders ‘naked assertion[s] devidirther factual
enhancement.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiigvombly,550 U.S. at 557)

(alteration in original) The Supreme Court statétat“[t]o survive a motion to dismiss, a



complaint must contain sufficient factual neaftaccepted as true, to ‘state a claim to rétiaf is
plausible on its face.”1d. (quotingTwombly,550 U.S. at 570)A claim is facially plausible
“when the plaintiff pleads factual content that allows the court to dravets®nable inference
tha the defendant is liable for the misconduct allegdd.”(citing Twombly,550 U.S. at 556).
1. DISCUSSION

The plaintiffspremisetheir DCCPPAclaim in Count Il ontheir CII Act claimin Count I.
Specifically, the plaintiffsallege that”engaging in the illegal behavigrunder the Cll Actpf
requesting a ZIRRode without disclosing that providing a ZIP code is maticessary to complete
the transactiohand “is optional” amouts toa misrepresentation of material faict violation of
the DCCPPA SeeCompl. 1 61-64. Thus, the Cofirst explains why the plaintiffsCll Act
claimis fatally flawed before evaluating thehNCCPPA clain?

A. CIlI Act Claims

The complaint fails to meébur requisite element® dateaprima faciecase for a
violation of the @ Act.? First, the plaintiffs must plead that théaddress or telephone
number” wagequested or recorded.he word “address” is not defined in the Cll AssdeD.C.
Code § 47-3151 (defining terms for D.C. Code Title 47 Chapter 31A), and must theesfore
afforded itscommon meaningSee FCC v. AT&T Inc131 S. Ct. 1177, 1182 (2011) (citing
Johnson v. United Stategsb9 U.S. 133, 138 (2010)¢al. Indep. Sys. Operator Corp. v. FERC
372 F.3d 395, 400 (D.C. Cir. 2004) (“[W]e begin with a ‘plain language’ analysis of the statutory

text. That is, we assume ‘that the legislative purpose is expressed by tlaeyomdaning of the

2 Theplaintiffs dispute tle defendantsassertion thate plaintiffs have failed tpleadthe presence of a sufficiently
particularized injury giving rise to Article Il standinggeeDefs.” Mem.Supp. Mot. Dismiss‘Defs! MenT’) at 14~
16, ECF N0.13-2; Pls.’ Opp’nat20-26; Defs.’ Reply PIs. Opp n Defs! Mot. Dismiss {Defs! Reply’) at 15-17,
ECF No. 17 Since the plaintiffs have failed to state a claponwhich relief can be granted, it is wrgessary to
also address this alternative ground for dismissal.

% The parties do not dispute thaepurchases alleged the complaint were fdfgood$ within the meaning of the
ClIl Act, and therefore do not dispute that the fifth element is ®e&D.C. Code § 48153(a)

5



words used.” (quotingec. Indus. Ass’'n v. Bd. of Governat68 U.S. 137, 149 (1984))).h&
plaintiffs offer a dictionary definition of “address” as being “[t]he kma at which a person or
organization may be found or reached.” Pls.” Omi’A (brackets in original).

In an attempt to shoehorn the defendants’ cashier’s request for a ZIP cotle into t
statutory prohibition on requesting or recording addresses, the plaintiffs nakeguwments.
First, they argue that a ZIP code is an essential part of an ad8esfds. Oppn at8. Second,
they argue that a ZIP code is, by itself, an addr8se idat 9. Neither argument is availifig.

First,under the plaintiffs’ definition of addressthe location at vaich a person or
organization may be found or reachedls! Oppn at 9—a ZIP code ishe only component of
an address, as that term is commonly understood, thatnecessarycontrary to the plaintiffs
assertions One may locate the United States District Court for the District of Coluifhbige
knows its building number, 333, street, Constitution Ave. NW, and city, Washington ebe@.,
if they have no knowledge of the Court’s ZIP code. Yet, if one knew only the Court’s ZIP
code—20001—one would be unable to pinpoint the Colatation since the ZIRode refers to
an area of 2.184 square miléseeU.S. Census Burea13 ZIP Code Tabulation Areas
Gazetteer File2013available at
http://www2.census.gov/geo/gazetteer/2013_Gazetteer/2013_Gaz_zcta_nationdthmpghfa

ZIP code is, as the defendants admit, part of an addes=3efs.” Mem. Supp. Defs.” Mot.

* The plaintiffs argue that the Court should resort to legislative historyamédxtual reading in an attempt to define
“address.” SeePls.” Opp'n at 45. The plaintiffs are correct that the word “address” must be read in ga®ext
Johnson559 U.S. at 139 (“Ultimately, context determines meaning . . .”), leat ik nothing in the statute to
support the plaintiffs’ broad view of the term “address,” particulerljght of the common usage of the word and
the definition provided by the plaintiffsSee Cal. Indep. Sys. Operator Coi®72 F.3d at 400 (“The issue is not so
much whether the word [to be defined] is, in some abstract sense uandiput rather whether, read in context and
using thetraditional tools of statutory construction, the term” is Qlear

® The cases relied upon by the plaintiffs to prove that a “ZIP code is araintegnponent of an address,” Pls.’
Opp’n at 8, are inapposite, since the defendants do not argeeztacode is not a component of an addrd$e
statute in question does not prohibit the request for an “integral comtpafrem address,” it prohibits the requekt
“the address . . of a credit card holder.SeeD.C. Code § 48153(a).

6



Dismiss (“Defs.” Mem.”) at 8 n.4, it is not, in and of itself, an addregsad&ing for a ZIP code,
standing alone, a person is not asking for an “addfess.”

In support of theisecondcontentionthat ZIP codes are themselves addredlses
plaintiffs explain that a ZIP codéesignate[s] small Post Offices or postal zones in larger zoned
cities” where mail may be delivere&eePls. Oppn at 9 (quoting “ZIP Codesin U.S. Postal
Service,The United States Postal Service — An American History 1775-809066ember 2012)).
This merely confirms thaZlP codesnayidentify the general area of a locality wherperson
lives. The plaintiffs attempt to stretch this definition too far, however, when theyt disat
“[u]nlike house numbers and street names, which rely on numerals and letters that, by
themselves, have little meaning, ZIP Codes are unique locatiorfielsntiTherefore, ZIP
Codes are addressedd. The plaintiffs’argument is simply incorrect.

As the defendants point out, a ZIP code contains thousands of addf®sdesfs.’
Reply Pls.” Opp’n Defs.” Mot. Dismiss (“Defs.” Reply”) at 8, ECF No. iZ;Ex. B at 1 (U.S.
Census Data Summary for Washington, D.C. ZIP code 20020 showing total population of 49,864
people residing in that ZIP code). Thus, a ZIP cod®ia “unique location identifier” since
tens of thousands of people and organizations have the same ZIP code. Consedliéntly, a
code cannot be considered tlaeldress” of the “cardholder” since a ZIP code, at best, merely
indicates an area in which multiple addresses may be located.

Therefore, in pleading that the defendants’ cashiers asked the plaintdfZi®@rcode

when they made their credit card purchases, they have not pleadébddtzatdress . . . of a

® The plaintiffs argue that th@ll Act must be construed broadly since it is a consumer protection st8esel.’s
Opp'n at 45. Evenunder the most liberal reading of the term “addrdssyever,a component that merely
identifies the general area in which a person’s mail is deliver@dasmponentf an addresaot a full address. It is
similarly irrelevant if, as the plaintiffs contend, a company may be aldato an individual's address through the
use ofa commercially available databdbéhe company has a perserZIP code SeeCompl. § 22. The language
of the statute prohibits “requesting or recording” an address from arnenss a “condition” of making a credit
card purchase on the “credit cardnsactiorform.” SeeD.C. Code. 8 48153(a). Obtaining a consumer’s address
by other means is not prohibited by the stat@ee id.



credit card holderivas requestedAccordingly,the plaintiffshavenot pleadedhe firstand
secondchecessary elementor a violation of the T Act.

With regard to the third elemerthe plaintiffs have not pleadedfficiently that the ZIP
code, even if it were considered an “address,” was requasteds a “condition of accepting a
credit card as payment for a sale of good3eeD.C. Code § 47-3153(a). h€ plaintiffs allege
that the request was mafja]fter swiping [the plaintiffs’] credit cang].” Compl. § 26, 32, 37.
The plaintiffs do not even hint that they were not allowed to use their credit cards theles
provided their ZIP codes to the defendants’ cashiers; if anything, they thes¢he transaction
had already occurred when the request was made.

The plaintiffs introduce additional faats their briefing, alleging that “[t}he credit cards
were not returned, nor were the transactions completed, when the ZIP cozi#geeere made.”
Pls.” Opp’'n at 11-12. These allegations do not appear in the complaint and therefore are not
properly before the Court on a Rule 12(b)(6) motidmbitraje Casa de Cambio, S.A. de C.V. v.
U.S. Postal Sery297 F. Supp. 2d. 165, 170 (D.D.C. 2003) (“It is axiomatic that a complaint
may not be amended by the briefs in opposition to a motion to dismiss.” (qGatiegan v.
Persion Benefit Guarantee Cor®@4 F. Supp. 2d 18, 24 n.8 (D.D.C. 200\ enif such
allegations were before the Court, the plaintiffs have failed to indicate hotentymoral
proximity equatesvith an affirmative requirement that the plaintiffs provide tiZ8P codes in
order to complete the transaction. Thus, they have fadedquatelyo plead that the defendants
conditioned the use of a credit card for the plaintiffs’ purchases on the provisionPotade.

Finally, with regad tothe lastdisputedelemernt—whetherthe plaintiffs addresses were
requested or recordedri the credit carttansactiorform,” D.C. Code § 47-3153(a)ptaintiffs

allege that theiZIP codes wererecorded into the defendants’ “point-sdie registemotinto the



creditcad-swipe machine.” Compl. 11 28, 33, 39 (emphasis in original). Although the CII Act
does not define the terfaredit card transaction forrhcommon sense would equdkes “form”
with the credit card receipt to be signed.

Indeed, the legislative history of the statute indicates that it was the recofding
consimer elephone numbers and addressesd‘@nedit card sales stighat provided the
impetus for thidaw. SeePIs! Oppn Ex. B (Statement of Lacy C. Streeter, Acting Director,
D.C. Dept of Consumer and Regulatory Affairs, D.C.r@m. on Consumer and Regulatory
Affairs Public Hearing on Bill 9411, The Use of Consumer Identification Information Act of
1991) (‘Streetet) at7, ECF No. 16-Z. Of particular concern to the D.C. legislature, as shown
by testimony before the D.C. committee considetimegill, was the practice of merchann
1991 of writing consumer identification information “directly [@h checK provided to purchase
an item. SeePls! Oppn Ex. B (Statement of Gerri Detweiler, Education Coordinator, Bankcard
Holders of America (Apr. 23, 1991)) at 1, ECF No. 16-2. It was this recording of ag&lress
telephone numbers, and drivelisense numbergredit card sales slips, as well as the requesting
and recording of credit card numbers on personal chéeksyerethe particular consumer
threas to be remedietdly the Cll Act See idat 1-3; see als®treeter ab—7. By pleading that
the defendants used a system entirely separate from the credit card transactina toaelkord
theplaintiffs’ ZIP codes the plaintiffs have utterly failed to plead that the ddéntsrecorded
anything “on the credit card transaction forng&eD.C. Code 8§ 47-3153(a). Indeed, it appears
that the defendantsok steps specially designed to adhere to the law by affirmasephrating
the ZIP code information from the credit card information. Consequently, the jéanatife

failed to plead the fourth element of a violation of the CII Act.

" A court may take “judicial noti of facts on the public recqtdCovad Commins Co. v. Bell Atl. Corp 407 F.3d
1220, 1222 (D.C. Cir. 2005and the legislati history cited here wasovided by the plaintiffas an exhibit to
their opposition.SeePls! Oppn Ex. B.



The parties spend significant portions of their briefs discussing lawsuits ingather
states’ interpretations of consumer protection laws that ar&asimithe statute at issue here.
SeeDefs.” Mem. at 810; Pls.” Opp’n at 9—11; Defs.” Reply at 9. In those cd3egda v.
Williams-Sonoma Stores, In@246 P.3d 612 (Cal. 2011), amgler v. MichaelsStores, InG.984
N.E.2d 737 (Mass. 2013), tseautes in question prohibited the collection of a substantially
broader set of consumer informatiolm. Pineda the statute prohibited the collection of
“information concerning the cardholder . . . including, but not limited to, the cardi®lder’
address antelephone number.See Pineda246 P.3d at 616. Similarlyylerinvolved a
Massachusetts statute that prohibited the writing of any “personal identifigabomation” on
“the credit card transaction form,” and defirsedth information as “includ[ing], butrfof] limited
to, a credit card holder’s address or telephone num@stiér, 984 N.E. 2d at 739-40. Notably,
neither the California nor the Massachusetts satrequired that the collection of such
information must be a “condition of agating a credit card as paymeta trigger a violationas
is the case in th€ll Act. See Pineda246 P.3d at 61€yler, 984 N.E.2d at 739—-40. To the
extent that these cases are relevant to the instant analysis at all, they dleisteate the
restricted nature of th€ll Act as compared to similar statutes in other states.

Since the plaintiffs have failed adequattsypleadfour necessarglements of a violation
of the Al Act, this cause of action is dismissed.

B. The Consumer Protection Act Claims

The plaintiffs DCCPPA claimsarepredicated ortheir erroneous interpretation of théd C
Act, namely, that it is illegal to request a ZIP code from a consu8eeCompl. 1 61-65As
discussedupra the plaintiffs have not pleaded any illegal activity undeiGHeAct: a ZIP code

is not an “address,” the defendants did not “condition” the credit card transactions on the
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provision of a ZIP code, and there was no recording of the iatovmon the “credit card
transaction form.”

The plaintiffs have also failed to plead any facts from which it canfeeaed that by
asking for a ZIP code, “the Defendants are misrepresenting a material factstlaatieimdency to
mislead;[namely,]that provision of a ZIP code is necessary to complete the transaction,” Compl.
1 62, since the plaintiffs assert only that they were asked for their ZIP catleely provided
them,id. 1 26-27, 32—-33, 37-38. Although the DCCPPA “shall be construed and applied
liberally to promote its purpose,” D.C. Code § 28-3901(c), even underdbeliberal
interpretation of the plaintiffcomplaint, the plaintiffs have not pleaded that the transactibns
issuewould not have been completed had the plaintiffs not provided their ZIP.cdtesefore,
the plaintiffs have failed to meet thevombly/Igbalstandard to avoid a motion to dismiss, since
they hae notpleadedf actual content that allows the court to ditaa@reasonable inference that
the defendant is liable for the misconduct allegddiial, 556 U.S. at 678c{ting Twombly,550
U.S. at 556). Te plaintiffs have failed to allege th#irmative misrepresentation or omission of
any material fact, since the requestdaconsumers’ ZIP code is not impermissible under the C
Act, and the plaintiffs have not made any factual allegations from which it can bedtieat

the provision of &ZIP code was required for the credit card transastairissug

8 The plaintiffs tortured reading of subsection (t) of the Consumer Protection Act iséetoPls.’ Opp'n at 20

n.20. This subseicin only applies to “deceptive representations or designations of geogoaigiiticin connection

with goods or servicesFloyd, 70 A.3dat257, and no rational reading of thebsection, which includes no

commas or clauses, would find the term “deceptive representatioredated to the modifi¢iof geographic

origin,” as the plaintiffs suggesteePIs.” Opp’'n at 20 n.20. The Court rejettis plaintiffs’interpretation in fawr

of a plan reading of the subsectioas prohibiting onlya deceptive representation of geographic origin or deceptive
designation of geographic origirseeD.C. Code § 28904(t);seeFloyd, 70 A.3d at 257Murray v. Motorola, Inc,

982 A.2d 764, 771 (D.C. 200%ee also Cannon v. Wells Fargo Bank, N9&6 F. Supp. 2d 152, 1445 (D.D.C.
2013) Under this correct reading of the subsection, the plaintiffs have tailailege any facts from which the

Court could infer that the defendants violated the subsec8er.generalliCompl.
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C. Dismissal With Prejudice

In this Circuit, dismissals with prejudice under Rule 12(b)(6) are disfavored and
“warranted only when a trial court determines that the allegafiother facts consistent with
the challenged pleading could not possibly cure the deficierfayestone v. Firestoner6 F.3d
1205, 1209 (D.C. Cir. 1996) (internal quotation marks and citations omgiszrdRollins v.
Wackenhut Serys703 F.3d 122, 132-33 (D.C. Cir. 2012) (Kavanaugh, J. concurring) (noting
thatthis Circuit’s “decisions have imposedlagh’ bar for Rule 12(b)(6¥lismissals with
prejudice” andthat such “case law on Rule 12(b)(6) dismissals is not fully aligned with the
Rules” since “[oh the contrary, Rule 41(b) contemplates that a Rule 12(b)(6) dismissal
ordinarily operates as a dismissal with prejudice, unless the district courdliscitstion states
otherwise€”). This Court mushbalance the interests of efficiency and the timely resolution of
complaints as required by Federal Rule of Civil Procedure 1, with the liberal pleadingrstanda
contained in Rule 15(a) and the “highitestonestandard in this Circuit for dismissal with
prejudice. SeeBelizan v. Hershogmd34 F.3d 579, 583 (D.C. Cir. 2008 he standard for
dismissing a complaint with prejudice is high In keeping with these various requirements,
dismissal with prejudice is warranted here since the plaintiffsplaint is based on an
erroneous interpretation of thel@ct that cannot be cured by additional factual allegations.

SeesupraPart Ill.A. Thus,any amendment of the plaintiffsomplairt would be futile.

° The plaintiffs have asked, in a footnote, for leave to amend theiripégiidheir DCCPPA claim is held to the
higher pleadingtandard applicable to fraud or misrepresentation claims, as suggesteddejeindants. Pls.
Oppn at 13 n.11. The Court need not address whether the higher pleadingdstanftaud under Federal Rule of
Civil Procedure 9(b) is applicable to the plaintifBSCCPPA claim sincalack of particularity is nothe fatal flaw

in thatclaim. SeesupraPart 111.B. The plaintiffs request is therefore denied.
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V. CONCLUSION

For the foregoing reasons, the plaintiffs have failed to state a claim upon efretican
be granted. Therefore, the defendants’ motion to dismiss is granted.

An appropriate Order accompanies this memorandum opinion.

Date: March 142014
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