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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JUDICIAL WATCH, INC.,
Plaintiff,
V. Civil Action No. 13-0949 (ESH)

UNITED STATES
DEPARTMENT OF JUSTICE,

Defendant.
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MEMORANDUM OPINION

Judicial Watch, Inc., brings this action against the United States Departindeistioe
(“DOJ”) under the Freedom of Information Act (“FOIA”), 5 U.S.C. 8§ 582seq. In response to
a FOIA request made by plaintiff, defendant produced some documents in full, iteladiand
redacted others pursuantR@IA Exemptions 5 and 6. (Def.’s Mot. for Summ(“Def.’s
Mot.”), Feb. 10, 2014 [ECF No. 10], at 1-P)aintiff concedes that the search for responsive
documents was reasonabledthatthe majority of defendant’s withholdings and redactions were
justified. (Pl.’s Crosdvot. for Partial Summ. J*Pl.’s Mot.”), Mar. 3, 2014 [ECF No. 12], at 4.)
Plaintiff, howeverchallengeshe redactiorf e-mails “discussing the drafting of the Attorney
General’s speech which discuss/infer the sexual orientatioartain Department employées
under Exemption 61q.) Presently before the Court are the partezsssmotions for summary
judgment. Based on a consideration of the pleadings, @amerareview of thee-mailsat
issue and the relevant case lathe Court will grant defendantteotionand dew plaintiff's

motion
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BACKGROUND

On August 27, 2012 udlicial Watchsubmitted a FOIA request to the DOJ Office of
Information Policy (“OIP”) seeking records related to Naional LGBT (Lesbian, Gay,
Bisexual, and Transgender) Bar Association’s 2012 Lavender Lavef@oice and Career Fair
at which the Attorney General spokéStatement of Material Facts As to Which There is No
Genuine Dispute (“SUMF”), Feb. 10, 2014 [ECF No. 10], at 1 1.) Whditial Watch failed
to receive a response from the government by March 18, RGERt an anail demanding that
the requested records be provided without delay. (Pl.’s Mot. at 2.) DOJ respondethiby e-
informing Judicial Watchthat the search for responsive documents had been completed and that
OIP was in the process of reviewing these documehudicial Watb thenfiled an
administrative appeal on March 21, 2013, anslldwsuit on June 21, 2013d(at 23.) OIP
responded to plaintiff's FOIA request on December 17, 2E3MF at  3.) Of the two
hundred and thirty-five pages of responsive documents identified by OIP, ieckl@as hundred
and sixty-six pages in redacted form, withheld sixty-six pages in fullyeeféwo pages to the
Community Relations Service (ultimately released in full), and referrepageto the Tax
Division (ultimately releaed in redacted formild. at 71 35.)

Along with its motion for summary judgment, dedient filed a sworn declaratiofrom
Vanessa R. Brinkmann, Senior Counsel at OIP, detahiagrocess that OIP used to search for
responsive documents and outlining the ten categories of withheld and/or redacted dcument
(Declaration of Vanesda. Brown (“Brown Decl.”), Feb. 10, 2014 [ECF No. 10-1]These
categories inclucde

e Exemption (5)¢1): emails “deliberating the timing of an announcement regarding the
Attorney General’s participation in the conference”;



Exemption (5)2): emails “discussing the drafting of the Attorney General’s
speech”;

Exemption (5)-(3): “drafts of the Attorney General’s speech with substantive
revisions that were substantially different from the final version of the mejor
General's remarks before the Lavender Law Conference and Career Fair”;

Exemption (5)-(4): “briefing material, including talking points, prepared for the
Attorney General regarding hate crimes prevention”;

Exempion (6){1): “the email address of the Attorney General”;

Exemption (6)-(2): “the cell phone numbers of third parties associated with an LGBT
organization”;

Exemption (6)-(3): “the cell phone and home numbers and persomail eddresses
of various erployees of the Departmenté dustice and Homeland Security”;

Exemption (6)4): emails “discussing the drafting of the Attorney General’s speech
which discuss/infer the sexual orientation of certain Department employees”;

Exemption (6)5): emails “discussing the personthvel of a Department
employeé and

Exemption (6)6): edmails “amongDepartment employees, including personal
commentary and discussions among colleagues inferring the sexual orientation of
some Department employees who would be involved at the conference.”

(Id. at 11 1921.) In afootnotein her affdavit, Ms. Brinkmann explained that portions of the

two pages of e-mails redacted pursuant to Exemption (5)-(2) “also [had] beeneat dtgec

Exemption 6[¢4)].” (Id. at 1 19 n. 9.) In a second footnote, she explained [tfjla¢ ‘Heliberative

information in [] category [(6)4)] has also been protected by Exemption 5[, s]ee category

(b)(5)-(2).” (Id. at ] 20n.11.)

Plaintiff does nothallenge either the adequacy of defendant’schearthe redactions

and withholdings made pursuantritime of the ten categories described ab{®k’'s Mot. at 4.)

Plaintiff challenges only the withholding of portions of documents under Exempti¢a)(6)-

Thoughplaintiff acknowledgeshat it is notrequesting the names of the individuaerenced in
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these documents, it contends that it is entitled to the “release of all other pofrtioesecemails
in which DOJ employees discuss the sexual orientation of other employdgs.” (

Defendant arguethat it is entitled to summary judgment on two independent grounds.
(SeeDef.’s Reply to Pl.’s Opp. to Def.’s Mot. for Summ. J. & Opp. to Pl.’'s Cross Mot. for
Summ. J. (“Def.’s Opp.”), Mar. 19, 2014 [ECF No. 13], at Eijst, it argues that the requed
information in Exemption (6)-(4) “w[as] also withheld in part pursuant to Exemptien 5 a
category [Exemption{b)(5)(2).” (Id. at 2.) Second, it argues thparts ofthe documents at
issue were justifiably withheld under Exemption 6 bec#lusg“allude[] to the sexual
preference of a very small number of individuals whose identities are resehlyfiable by the
specific context of the deliberations, and the redaction of names and/or theieplvtitild not
protect their identities.(Id. at 4.) Plaintiff crossmoves forpartialsummary judgment on the
grounds that (1) defendant failedaltege that Exemption 5 appliesthe emailsin a timely
fashion and (2) no privacy interests exist which overcompubéc interest in the release of
“discussions by DOJ employees of other employees’ sexual orientation [wbrshifute
puerile behavior by government employearti“the disclosure of government officials’
attempts to apply stereotypes and speculate on their colleagues’ sexuatione (SeePl.’s
Mot. at 6; Pl.’s Reply in Support of Its Cross-Mot. for Partial Summ. J. (“PlggyReApr. 7,
2014 [ECF No. 15], at 2-3.) On April 18, 2014, the Court issued an Order directing defendant to
produce the contested documentifocamerainspectionby the Court.

ANALYSIS

STANDARD OF REVIEW

The Court may grant summary judgment “if the pleadings, the discovery anusdiscl

materials on file, and any affidavits show that there is no genuine issuarasmaterial fact
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and that the movams entitled b judgment as a matter of lawPed. R. Civ. P. 56(c). The
moving party bears the burden of demonstrating an absence of a geruenaf ismterial fact in
dispute. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986Factual assertions ihé moving
party’s affidavits may be accepted as true unless the opposing party subroustaffidavits or
declarations or documtary evidence to the contrarileal v. Kelly 963 F.2d 453, 456 (D.C.
Cir. 1992).

“FOIA cases typically and appropriatedye decided on motions for summary judgment.”
Defenders of Wildlife v. U.S. Border Patr6R3 F. Supp. 2d 83, 87 (D.D.C. 2009) (citations
omitted). “In a FOIA case, summary judgment may be granted to the goveihfttetgency
proves that it has fully discharged its obligations under the FOIA, after thdyingdéacts and
the inferences to be drawn from them are construed in the light most favorabl&@iAhe
requester.”Fischer v. U.S. Dep’t of JusticB96 F. Supp. 2d 34, 42 (D.D.C. 2009) (qugtin
Greenberg v. U.S. Dep’t of Treasuty F. Supp. 2d 3, 11 (D.D.C. 1998)). “An agency that has
withheld responsive documents pursuant to a FOIA exemption can carry its burden to prove the
applicability of the claimed exemption by affidaviLarson v. Deft of State 565 F.3d 857, 862
(D.C. Cir. 2009) (citingCtr. for Nat’l Sec. Studies v. U.S. Dep't of Justig®l F.3d 918, 926
(D.C. Cir. 2003)). “Summary judgment is warranted on the basis of agency dffiddnan the
affidavits describe the justificats for nondisclosure with reasonably specific detalil,
demonstrate that the information withheld logically falls within the claimed exemptidrara
not controverted by either contrary evidence in the record nor by evidence of bgdrfaith.”
Larson 565 F.3d at 862 (quotiridiller Audit Projectv. Casey730 F.2d 773, 776 (D.C. Cir.

1984)). Finally, “an agency’s justification for invoking a FOIA exemption is sugft if it



appears ‘logical’ or ‘plausible.’ Larson 565 F.3d at 862 (quotingolf v.CIA, 473 F.3d 370,
374-75 (D.C. Cir. 2007)).
. EXEMPTION 5

Defendant first argues that it properly withheld parts of the disputedilezhain
pursuant to the deliberative process privilege embodied in ExemptiSedbéf.’s Opp. at 2.)
This privilege extends to intra- and inter-agency documents that are both “predeasional
deliberative” in nature See Mapther v. Dep’t of Justice3 F.3d 1533, 1537 (D.C. Cir. 1993).
This category of documents includes “advisory opinions, recommendations|iedatiens
comprising part of the process by which governmental decisions and policiesvanated.”
Loving v. Dep't of Defens®50 F.3d 32, 38 (D.C. Cir. 2008) (citibgep’t of Interior v. Klamath
Water Users Protective Ass’852 U.S. 1, 8 (2001))Such documents are protected “because
[Congress] determined that disclosure of material that is both predecisidndléberative does
harm[to] an agency’s decisionmaking procesdcKinley v. Bd. of Gov. of Fed. Reserve Sys.
647 F.3d 331, 339 (D.C. Cir. 201mphasis in original)

Plaintiff responds that defendant failed to raise this exemption in a timelgtimh, and
therefore, “[a]ny argument that Exemption 5 applies to the requested recsiosemawvaived.”
(Def.’s Reply at 2.)In plaintiff's view, it specifically challenges those redactions maualder
Exemption (6)-(4) and the government may not sinngly on a cross-reference to Exemption 5
in a “mere footnote in a supporting affidavit attached to its summary judgment rhktbon.

Defendant argues, on the other hand, that the footnotes in the Brinkmann declaration



demonstrate that parts of thenails are protectednder both Exemption (&%) and Exemption
(5)-(2).* (Def.’s Opp. at 2-3.)

To be sure, the Court of Appeals has “plainly and repeatedly told the governneas tha
a general rulgt must assert all exemptions at the same time, in the original district court
proceedings.Maydak v. U.S. Dep't of Justic218 F.3d 760, 764-65 (D.C. Cir. 2000) (collecting
cases). Hereahe disputed issue is somewhat different—whathsisufficient for defendant to
raise the objection in the supporting sworn declaration and not within the four corners of the
motion itself The Court believes that it is. The Court of Appeals has routieebgnized that
summary judgment may be gtad in FOIA cases solely basedtheinformation provided in
affidavits or sworn declarations submitted by the ageisee Am. Civil Liberties Uniqr628
F.3d 612, 619 (D.C. Cir. 2010An agency withholdingesponsive documents from a FOIA
release bears the burden of proving the applicability of claimed exemfatrahfypically . . .
does so by affidavi) (emphasis addedfampbell v. U.S. Dep’t of Justicé64 F.3d 20, 30
(D.C. Cir. 1998) (“To justify sumary judgmenta declarationmust provide detailed and
specific information demonstrating ‘that material withheld is logically within theado of the
exemption claimed.”) (emphasis addéutiternal citations and quotation marks omitted)
Therefore, vile the government certainly could haween clearer in claimingdpat both
Exemption (5)-(2) and Exemption (63) applied tothetwo-page email chainat issue in this
caseandit could have referencdtierelevantfootnotesrom the Brinkmann Declaratiom its

summary judgment motion, its failure to do so is not faRadising the issue in the affidavit and

! Based on itsn camerareview, the Court can confirm that the odigcumentedactecpursuant to
Exemption (6)4) is the document expressly identified in category Eptam (5)(2) in the Brinkmann
Declaration irparagraph 19.See alsd’l.’s Mot. at 22 (arguing that partsthiese emails were withheld
becauséthe authors of thesemails are providing opinions and debating the best way to go about
making suggested revisions and/or deciding on courses of action that anedstilconsideration”).)
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discussing Exemption (5)-(2) in the summary judgment matidficiently illsutratedefendant’s
reliance on Exemption 5 for redacting parts of the relevamaiéchain in its “original
proceeding'Wwithin the meaning oflaydak?

Plaintiff nextargues in a footnote of its own that “[e]ven if Exemption 5 had not been
waived,” as the Couroncludes“it would be a truly novel argument that the deldiare
process privilege applies to government employees’ speculation about treagoel’ sexual
orientation.” (Pl.’'s Reply at 2 n.1.) Yet, this argument is equally unconvincing. Gotudrar
plaintiff's assertion, the government’s justification fothtiolding parts of the gail chain
under Exemption 5 is not based on the content of thaiks, but ratheis based on the context
in which the comments were made. Ms. Brinkmann’s supporting declaration and the
defendant’s motion for summary judgmenplain,“[tjhese exchanges . . . reflect the various
stages of the decisionmaking process . . . [and i]f such communications are made public,
Department employees will be much more circumspect in their discussions . . inRn{&nn
Decl. at] 27; Defs Mot. at 22.) Plaintiff has presented neither “contrary evidence in the record .

.. hor evidence of bad faith” that the redacted information “logically fallsinvihe claimed

% This conclusion is bolstered by the fact that the “two policy gdhét’support the requirement that the
government raise the exemptions upon which it seeks to rig ftthe originaldistrict court proceeding”
are: (1) “the interest in judial finality and economy, whichas special force in the FOIA context,
because the statutory goailsfficient, prompt and full disclosure of informationean be frustrated by
agencyactions that operate to delay the ultimate resolution of the disclosuestegnd (2)
preventing the government from playing cat and mouse by withholding its most povesrfion until
after the [d]istrict [c]ourt has decided the case and then $pgiitgon surprised opponents and the
judge.” Stonehill v. 1.R.$558 F.3d 534, 538 (D.C. Cir. 2009) (internal citations and quotation marks
omitted). The presence of the footnotesie Brinkmann Declaratioms well as the legal discussion
regarding lhe deliberative procegsivilegein the summary judgment motigorovided sufficient notice
to theplaintiff that the disputed documents were protected umokrExemption (5)(2) and Exemption
(6)-(4). This case does nhpresent any sort glamesmanshiby the government, but rather, at mast
lack of precision.
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exemption . . ..” and therefore it is hasédilo withstand its burden on defendant’s motion for
summary judgmentSeel.arson 565 F.3d at 862 (quotirdiller, 730 F.2d at 776).

For these reasons, the Court is satisfieat defendantimely raised its reliance on
Exemption 5 Moreover, anin camerareview of theedmail chain at issueonfirms thatany
redactions madbased on théeliberative process privilege wqtestified. Therefore, the Court
will grant defendant’s motion and deny plaintiff's motion.

[11.  EXEMPTION 6

For the reasons set forth above, @wart is satisfied thaiarts ofthe emails at issue
were properlywithheld pursuant to Exemption 5. But, even if Exemption 5 had not been
properly invoked, the Court would reach the same conclusion under Exemption 6. Exemption 6
specifically protects against thesdiosure of “personnel and medical files and similar files the
disclosure of which would constitute a clearly unwarranted invasion of personal privacy
U.S.C. 8§ 552(b)(6). The D.C. Circuit has interpreted this exemption broadly to “exemystnot |
files, but also bits of personal information such as hames and addresses, the rele@be of whi
would ‘create[] a palpable threat to privacydtidicial Watch Inc. v. FDA 449 F. 3d 141, 152-

53 (D.C. Cir. 2006) (citingcarter v. U.S. Dep’'t of Commer,c&30 F.2d 388, 391 (D.C. Cir.
1987)). Where a requested record may be subject to Exemption 6, the Court mushdetermi
whether the document may be withheld by “weigh[ing] the ‘privacy interest in noloslise
against the public interest in the release of recorerder to determine whether, on balance, the
disclosure would work a clearly unwarranted invasion of personal privda@pélletier v.

FDIC, 164 F.3d 37, 46 (D.C. Cir. 1999) (quotiNgt’l Assn of Retired Fed. Emps. v. Horner

879 F.2d 873, 874 (D.C. Cir. 1989)).



Plaintiff argues that because it is not seeking the release of the names of thesempl
whose sexual orientation wasithg discussed, no privacy interest exisiat would justify the
withholdingof other contents of the mail chain in gestion. Moreover, assuming there “was
somehow a privacy interest in thereils,” plaintiff contends that the public interestuld
outweigh any privacy interest becausieediscussion by DOJ employees’ sexual orientation
constitute[s] puerile behavior by government employees about which the publhe maght to
know” andbecause there is‘aignificant public interest [that] exists in the disclosure of
government officials’ attempts to apply stereotypes and speculate oondaleggues’ sexual
orientation.” (Pl.’s Mot. at 6Reply at 3) Defendant responds that redacting the names of the
employees, while generally sufficietat protect the privacy of government employees, does not
do enough to protect the identity of the individuals in this caseaibedhe amails “allude(] to
the sexual preference of a very small number of individuals whose ideat#iesadily
identifiable by the specific context of the deliberations . . . [t]hus the e-oratlseir face would
identify the individuals even with the redaction of names/and or their job titles(Def.”s
Opp. at 4.)

The Court agrees with the defendant. Where information exists suthehagiease of
certain portions of [documents], even with the names redacted, could easily leackteltti®on
of the documents in theantirety, including the identitof the [individuals] involved,it is
properto withhold these documeniskit “creates a palpable threat to privacZarter v. U.S.
Dep’t of Commerce830 F.2d 388, 391 (D.C. Cir. 1987). Based omitsamerareview of the e-
mails, the Court agrees with the agency’s determinatiorbtssd on the vergymall number of
individualsthatare referenced, their identitiesvhich plaintiff agrees can barotected—could

easily be determined bal on the context of the mails. Balancing this privacy intereagainst,
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at mosttherelatively inconsequentidif not nonexistenj interess identified by the plaintiff
the Court concludes that summary judgment would be justified under Exemptsondl.See
Horner, 879 F.2cat 879 (“[E] ven a modest privacy interest, outweighs nothing everyfime.
IV.SEGRABILITY

UnderFOIA, “even if some materials from the requested respae exempt from
disclosure, any ‘reasonably segregable’ infornratrom those documents must be disclosed
after redaction of the exempt informatiodghnson v. Executive Office for U.S. Attorn@&jo
F.3d 771, 776 (D.QCir. 2002) (quoting 5 U.S.C. § 552(b)), “unless [the non-exempt portions]
are inextricably intertwied with exempt portionsMead Data Centlinc. v. Dep’t of the Air
Force 566 F.2d 242, 260 (D.Cir. 1977). Thouglplaintiff doesnot disputeéhat the
government produced all of the reasonably segregable informiatibis casethe Court has “an
affirmativeduty to consider the segregability issuma sponté TransPacific Policing
Agreement v. United States Customs S&id F.3d 1022, 1028 (D.C. Cir. 1999).

The Court is satisfied that defendant has fulfilled this burden based.dBrinkmann’s
declaration In her declaration, stetassifies each of the documents redacted or withheld by OIP
in one or more of teapecific categorieand, more importantly, describes the information that

was redacted or withheld great detail
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CONCLUSION
Accordingly, and for the reasons stated above, defendant’s nfiotisammary judgment
will be GRANTED. Plaintiff's motion for summary judgment will HBENIED. A separate
order accompanies this Memorandum Opinion.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

Date:May 12 2014
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