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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LELIA PROCTOR

Plaintiff,
Civil Action No. 13-00985
V.
Judge Beryl A. Howell
DISTRICT OF COLUMBIA et al.

Defendans.

MEMORANDUM OPINION

The plaintiff, Leila Proctor, proceedimgo se brings numerous federal and state law
claims arising out of her termination from the District of Columbia Public SchooSK®).
Pending before the Court is tBéstrict of Columbia’s(the “District”) Motion to Dismiss qrin
the Alternative for Summary Judgment - No. 8(“D.C.’s Mot. Dismiss”) and Attorney
General Eric Holder and U.S. Attorney Ronald Machéfederal Defendants'Motion to
DismissFederal Defendants, ECF No. 2@or the reasons stated below, Elistrict’'s motion
for summary judgmenand the Federal Defendaninotion to dismiss are granted.

l. BACKGROUND
Since 1977, thelgintiff served as a science teacherD@PS Am. Compl. at 3ECF

No. 3. Herservice came to an abrupt end when she receirRelduction in ForcéRIF”)

1 On September 29, 2014, the Court issue®@ter granting the District’Motion to Dismiss or, in the Alternative,
for Summary JudgmentSeeOrder (Sep. 29, 2014), ECF No. Zbhe Order notethat thisMemorandunOpinion
would follow in order to permit the Court to address both the Distacjamentsind the Federal Defenals’
arguments in a singlepinion Followingissuance of th®rder dismissing the plaintiff's claims with respect to the
District, the plaintiff fileda motion requesting discoveisgeMemorandum Requesting Discovery, ECF No. 28, and
a motion seeking to amend the complasegMemorandum Requesting Time to Amend My Complaint, ECF No.
29. In light of the Court’s Order on September 29, 2014, the Court deniesrtbéses as moot withespect to the
District. Moreover, because no amendment or discovery could save the pdaitdifhs with respect to the Federal
Defendars, such motions are also denied.
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notice,effective Novembeg, 2009. SeeAm. Comp. § 32.The plaintiff alleges that she received
the RIF notice as a result of “blatant delibewditect discrimination.”Am. Compl. § 29.

Between June and August 2009, DCPS hired approximately 934 new teachers, primarily
from organizations such as Teach for America and the New Teacher PAjeaCompl. | 32.
In August 2009, the plaintiff received a letter from DCPS instructing her to repdfbodson
Senior High 8 Grade Academy for the 2009 to 2010 school yéan. Compl. 1 30. Upon
arrival, the plaintiff noticed that Woodson Senior High hatdined three new science teachers
during the summer, two of whom were white women in ttveénties and members of Teach for
America. Am. Compl. 31. On October 2, 20Q08¢ plaintiff received an official notice that
due to a DCPS budget shortfall, her position was being eliminated pursuant to d. RIEmP
Opp’n at 10, ECF No. 16The paintiff was one ofapproximatel\266 teachers subject to the
RIF. Am. Compl. T 32.

On October7, 2009 the plaintiff's union, the Washington Teachers’ Uni@the
Union”), challenged the RIF in District of ColumbBuperior Court.See Washingtoheachers’
Union Local #6 v. Rhee et aNo. 2009 CA 007482B (October 9, 20Q9WTU Litigation”);
see alsdDefs! Mem. Supp. Mot. Dismiss and Summ. J. (“D.C.’s Mem.”), Ex. 2, Am. Compl.,
WTU Litigation ("WTU Amended Complaint”), ECF No. 8-2.sAvart oftheir challenge, the
Union alleged that the supposed “budget shortfall” Ygbesarly a pretext[] so that DCPS could
discharge the older, more senior teachers” without the need to follow the bargained-
discharge procedureSeeWTU Amended Complaintt2—32 On November 5, 2009, the court
heard testimony frorfive witnesse®n behalf of the Union and two witnesses on behalf of the

defendant, the District of Columbi®@.C.’s Mem. Ex. 7, Order Den. Pl.’s Mot. Prelim. Inj. and

2 |n parallel, the plaintiff filed a petition for appeal with the Office offifmyee Appeals concerning her pending
termination. She was represented in the petition by the USeaD.C.’'s Mem, Ex. 1.
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Mot. TRO, WTU Litigationat 5(“WTU Preliminary Injunction Ruling”) ECF No. 8-7.0n
November 24, 2009, the cawleniedthe Uhion’s request for a preliminary injunction
concluding that “some questionable RIF decisions do not establish that the Rlipretexafor
a mass disclige, given the undisputed evidence that the DCPS budget was sufficient to support
the existing staff and the new teachers being hired for the current schoalntdahe Council
reduced the budget . . . Itl. at 17. Three years lateroSeptember 7, 2012, the Superior Court
adopted the findings and analysis from the preliminary injunction and dismissed¢h&ea
D.C.’s Mem., Ex. 30rder Granting Mot. Dismiss, WTU LitigatidtWTU Motion to Dismiss
Ruling’), ECF No. 8-3. The court again detemeql that “the RIF . .was indeed a RIFid. at
4, and concluded that “the facts in no way support” the Union’s theory “that DCPS had creat
the shortfall by hiring too many new teachers in the spring and early suwh@@99 . . . as a
pretext for ternrmating more senior teachers . . .Id. at 4 n.3.

Shortly after the Superior Court had denied the Union’s request for a preliminary
injunction,the plaintiff challengedon December 5, 200Ber dismissal by filing a complaint
with the EEOC.SeeD.C.’sMem., Ex. 5 (“December 5, 2009 EEOC Charge”), ECF No. 8-5.
Plaintiff checkedwo boxes narked “Age” and “Retaliation,” claiming that she “was
discriminated against based upon [her] age 69 and retaliated against in violdtiemgét
Discriminationin Employment Act of 1967.1d. Almost two years later,roOctober 21, 2011,
the plaintiff filed an addendum to the December 5, 2009 EEG&Ige, requesting that “the
charge of violation of my Civil Rights [be] added to [the] initial charge of oiisnetion (age
and race).”SeePl.’s Mem. Opp’'nMot. Dismiss Ex. 2at 2(“October21, 2011 EEOC
Addendum”), ECF No. 16-1. Despite the wording of the addendum, the original EEOC Charge

contained no mention of race discriminatiddeeDecember 5, 2009 EEOC @&ige. Nearly



three years after the original charged one year after the addendum, on November 15, 2012,
the plaintiff filedan additionaEEOC charge, this time checkittgeeboxes for age, retaliation,
and race.SeeD.C.s Mem., Ex. 6 (“November 15, 2012 EEOC Charge”), ECF No. 8-6. In this
charge theplaintiff allegedthat she “[had] been discriminated against basdtienrace
(Black).” Id.

During theWTU Litigation and its aftermathhe media published numerousrgts
regarding the RIF. In one story, appearing in the February 2010 issue obRgsry then
DCPS Chancellor Michelle Rhee explained her justification for the RIFot“lid of teachers
who had hit children, who had had sex with children, who had missed 78 days of st&thgol.
wouldn’t we take those things into consideratior&ePl.’s Mem. ReplySupp. Opp’n Def.’s
Mot. Dismissat 12(“Pl.’s Reply”), ECF No. 19.Several other news sources pickgdand
reported the quotes, both around the timmitill publicationandin the years sinceSee d. at
13-15.

On June 28, 2013, the plaintiff filed the instant actigainstwo D.C. andtwo federal
government officials, DCPS, aride Districtassertingviolations of theAge Discrimination in
Employment Act29 U.S.C. 8 62{"ADEA") ; race and age discrimination in violation of Title
VI of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 2@d@eq (“Title VI”); race
discrimination in violation of Title VII of the Civil Rights Act of 196as amended, 42 U.S.C. 8§
2000eet seq.(“Title VII") ; a claim unde42 U.S.C. § 1983 for violations Blue Procesgace
and age discrimination in violation of the D.C. Human Rights Act, D.C. Code § Zildel.
(“DCHRA") ; wrongful discharge; defamati; and fraudulent misrepresentationSeeAm.

Compl. at 1-2, 24.

% The plaintiff's complaint charges the following defendants: (1) Kaya etsod, Chancellor, DCPS, (2) Michelle
Rhee, formeChancellor, DCPS, (3) DCPS, (4) the District of Columbia, (5) Ronalchbtac'the U.S. Attorney
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Il. LEGAL STANDARD

A. Motion to Dismissfor Lack of Subject Matter Jurisdiction under Federal
Rule of Civil Procedure12(b)(1)

“Federal courts areourts of limited jurisdiction,possessingnly that power
authorized by Constitution and statuteGunn v. Minton133 S. Ct. 1059 (2013) (quoting
Kokkonen v. Guardian Life Ins. Co. of Afill U.S. 375, 377 (1994 Indeed, federal courts
are ‘forbidden . . . from acting beyond our authoritifétworkIP, LLC v. FCC548 F.3d 116,

120 (D.C. Cir. 2008), and, therefore, haea ‘affirmative obligabn ‘to consider whether the
constitutional and statutory authority exist for us to hear each diSpJdtanes Madison Ltd. by
Hecht v. Ludwig82 F.3d 1085, 1092 (D.C. Cir. 1996) (quottigrbert v. National Academy of
Sciences974 F.2d 192, 196 (D.C. Cir. 1992)). Absent subject matter jurisdiction over a case,
the court must dismiss iArbaugh v. Y&H Corp.546 U.S. 500, 506-07 (2006); FED. R. CIV. P.
12(h)(3).

When considering a motion to dismiss under Rule 12(b)(1), the court must accept as true
all uncontroverted material factual allegati@astained in the complaint anccnstrue the
complaint liberally, granting plaintiff the benefit of alferences that can be derived from the
facts alleged’ and upon such facts determine jurisdictional questigns.Nat'l Ins. Co. v.

FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quofirfgpmas v. Principi394 F.3d 970, 972

(D.C. Cir. 2005) (quotingarr v. Clinton 370 F.3d 1196, 1199 (D.C. Cir. 2004)Y)he court

General for the District of Columbia,” and (6) Eric Holder, the Worney General. In this circumstance, “a suit
against a state official in his or heriofél capacity is not a suit against the official but rather is a suit against the
official's office.” Will v. Mich. Dep't of State Policd91 U.S. 58, 71 (1989tchinson v. District of Columbja 3
F.3d 418, 424 (D.C. Cir. 1996) (“When sued in théiic@l capacities, government officials are not personally
liable for damages.”) (citingentucky v. Graham73 U.S. 159, 166 (1985))efferies v. District of Columbj®17
F.Supp.2d 10, 29 (D.D.C. 2013) (“A suit against a District of Columbiaialffic her official capacity is equivalent
to a suit against the municipality itself.”) (citations and internal quotatioksoaritted);Kranz v. Gray 842
F.Supp.2d 13, 16 b.(D.D.C. 2012). The Court, therefore, will substitute the Distri€@atimbia ashe defendant
in place of defendants-3, listed above See Kranz 842 F.Supp.2d dt6 n.xt Waker v. Brown754 F.Supp.2d 62,
65 (D.D.C. 2010) (substituting the District of Columbia for the mayoiceahief, and Department of Corrections);
Henneghan vD.C. Pub. Schs597 F.Supp.2d 34, 37 (D.D.C. 2009) (substituting the District of Columbia for
DCPS).



need not accept inferences drawn by the plaintiff, however, if those infereaagssapported

by facts alleged in the complaint or amount merely to legal conclus&eesBrowning v.

Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002Moreover, in evaluating subject matter
jurisdiction, the court, when necessary, Mfayndertake an independent investigation to assure
itself of its own subject matter jurisdiction Settles v. United States Par@emm'n 429 F.3d
1098, 1107-08 (D.C. Cir. 2005) (quotiHgase v. Session835 F.2d 902, 908 (D.C. Cir.

1987)), and consider facts developed in the record beyond the comgle8#e also Herbert v.
National Academy of Scien¢&¥4 F.2d 192, 197 (D.C. Cir. 1992) (in disposing of motion to
dismiss for lack of subject matter jurisdiction, “where necessary, the cayrtonsider the
complaint supplemented by undisputed facts evidenced in the record, or the complaint
supplemented by undisputed facts plus the court's resolution of disputed fadliarife for
Democracy v. FEC362 F. Supp. 2d 138, 142 (D.D.C. 2005). The burden of establishing any
jurisdictional facts to support the exercise of the subject matter jurisdictiororetite plaintiff.
SeeHertz Corp. v. Friend559 U.S. 77, 96-97 (20100homson v. GaskjlB15 U.S. 442, 446
(1942);Moms Against Mercury v. FQA83 F.3d 824, 828 (D.C. Cir. 2007).

B. Motion to Dismiss for Failure to State a Claimunder Federal Rule of Civil
Procedure 12(b)(6)

FederalRule of Civil Procedure 8(a)(2) requires that a complaint contain “a short and
plain statement of the claim showing that the pleader is entitled to relief,” to epeduweyity
and, at the same time, “give the defendant fair notice of what.tbkaim is and the grounds
upon which it rests.’Bell Atlantic Corp. v. TwombJy650 U.S. 544, 555 (200@@llipses in
original; internal quotations and citations omittet®|labs, Inc. v. Makor Issues & Rights, L td
551 U.S. 308, 319 (2007 he Suprem€ourt has cautioned that althougRule 8 marks a

notable and generous departure from the hyper-technical, code-pleading regipreoera, []



it does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions.” Ashcroft v. Igbal556 U.S. 662, 678-79 (2009). To survive a motion to dismiss
under Federal Rule of Civil Procedur2(b)(6) the “complaint must contain sufficient factual
matter, accepted as true, to state a claim to relief that is plausible on its\\émed'v. Moss
134 S. Ct. 2056, 2067 (2014) (quotilgpal, 556 U.S. at 678 A claim is facially plausible
when the plaintiff pleads factual content that is more than “merely consigitbhts defendant's
liability,” but allows the court to draw the sEmable inference that the defendant is liable for the
misconduct alleged,d. at 678(citing Twombly 550 U.S. at 556%kee alsdrudder v. Williams
666 F.3d 790, 794 (D.C. Cir. 2012). Although “detailed factual allegations” are not required to
withstard a Rule 12(b)(6) motion, a complaint must offer “more than labels and conclusions”
“formulaic recitation of the elements of a cause of attmprovide “grounds’of “entitle[ment]
to relief,” Twombly 550 U.S. at 555 (alteration in original), and dge| ] the claims across the
line from conceivable to plausiblad. at 570. Thus, “a complaint [does not] suffice if it tenders
‘naked assertion[s]’ devoid dlurther factual enhancement.’lgbal, 556 U.Sat678 (quoting
Twombly 550 U.S. at 557

In considering a motion to dismiss for failure to plead a claim on which rehdiea
granted, the court must consider the complaint in its entirety, acceptingtadll falkegations in
the complaint as trueyven if doubtful in fact. Twomblyat 555;Sissel v. United States HHS
2014 U.S. App. LEXIS 14397 (D.C. Cir. 2014) (in considering Rule 12(b)(6) motion, the “court
assumes the truth of all wegdleaded factual allegations in the complaint and construes
reasonable inferences from those allegationiberplaintiff's favor, but is not required to accept
the plaintiff's legal conclusions as correct”) (internal quotations andocisatimitted).In

addition, courts may “ordinarily examine” other sources “when ruling on Rule &2 (hjtions



to dismissjn particular, documents incorporated the complaint by reference, and matters of
which a court may take judicial noticeTellabs, Inc.551 U.S. 322 (citindg.eatherman v.
Tarrant County Narcotics Intelligence and Coordination U7 U.S. 163, 164 (1993pee
also English v. District of Columbj&17 F.3d 968, 971 (D.C. Cir. 2013)

C. Conversion to Motion for Summary Judgment

TheDistrict has moved, pursuant to Federal Rule of Civil Procedure 12(b)(6), for
dismissal, or, alternatively, for summary gudent, pursuant to Federal Rule of Civil Procedure
56 on all of the plaintiff's claimsSeeD.C.’s Mot. Dismiss Federal Rules of Civil Procedure
12(d) provides that if “matters outside the pleadings are presented to and not exgltreed b
court, the motion must be treated as one for summary judgment,” and if a motiooivedex,
“[a]ll parties must be given a reasonable opportunity to present all the rhtitatis pertinent to
the motion.” Fed. R. Civ. P. 12(d).

The Circuit reviews a disti court's decision to convert a motion to dismiss into a
summary judgment motion for an abuse of discretiGolbert v. Potter471 F.3d 158, 164—-65
(D.C. Cir. 2006)Flynn v. Tiede—Zoeller, Inc412 F. Supp. 2d 46, 50 (D.D.C. 2006) (“The
decision to covert a motion to dismiss into a motion for summary judgment . . . is committed to

the sound discretion of the trial court.”). In using this discretion, “the reviewoung must

* In the instant action, because the plaintiff is proceeplingse she was provided with an order on December 11,
2013, outlining the requirements for responding both to a motion under FRdé&raf Civil Procedure 12(b)(6)
and under Federal Rule of Civil Procedure Sg@eDec. 11, 2013 Order, ECF No. &esalsoFoxv. Strickland 837
F.2d 507, 509 (D.C. Cir. 1988) (holding thatra separty must be advised of consequences of failing to respond to
a dispositive motion, including “an explanation that the failure to responmay result in the district court
grarting the motion and dismissing the cas®lgal v. Kelly 963 F.2d 453, 456 (D.C. Cir. 1992) (holding thata
separty must be advised, when motion to dismiss may be converted tmrfatsummary judgment, that “any
factual assertion in the movangffidavits will be accepted by the district judge as being true unless [fosiog
party] submits his own affidavits or other documentary evidence coctirafithe assertion™ (quotingewis v.
Faulkner, 689 F.2d 100, 102 (7th Cir. 1982))). This or@emmonly referred to askox/NealOrder, both alerted
the plaintiff of the need to respond to istrict’s motion and of the need to provide supporting factual
information. After four requests for an extension of time, the plafildtl her oppositin to theDistrict's motion to
dismiss on June 12, 2014, or approximately seven months after regwiticg of the need to respond and of the
need to provide supporting factual information.



assure itself that summary judgment treatment would be fair to both pafielse:Commc'ns of
Key W., Inc. v. United Stategs7 F.2d 1330, 1334 (D.C. Cir. 1985). Therefore, “[ijn converting
the motion, district courts must provide the parties with notice and an opportunity to present
evidence in support of their respective positionsifn v. United State$32 F.3d 713, 719 (D.C.
Cir. 2011). When the defendant expressly moves for summary judgment in the altéonative
motion to dismiss before discovery has been conducted, and relies upoplexdiiag material,
to which the plaintiff has an opportunity to respond, the Court need not issue separate prior
notice of the conversionSeeColbert 471 F.3d at 16&ee alsdMount v. JohnsarNo. 12¢v-
1276, 2014 U.S. Dist. LEXIS 49613, at *20 (D.D.C. Apr. 10, 20R#)tro v. Wheler, No. 13-
cv-0231, 2014 U.S. Dist. LEXIS 45092, at *13 n.5 (D.D.C. Apr. 2, 2014) (finding prior notice of
conversion unnecessary “where the plaintiff is represented by counsel and has tegptmele
submission of exhibits with evidence of her ownHgmilton v. Geithner743 F. Supp. 2d 1, 8
(D.D.C. 2010) (Walton, J.pff'd, 666 F.3d 1344 (D.C. Cir. 2012).

If extra-pleading evidence “is comprehensive and will enable a rational determination of
a summary judgment motion,” a district court will be more likely to convert to summary
judgment, but “when it is scanty, incomplete, or inconclusive,” the district more likely to
decline to convert to summary judgment and permit further discoGagsC Charles Alan
Wright, et al., Federal Practice & Procedure 8§ 1366 (3d ed. 2012). Thus, there is nbrigright-
threshold for conversion under Rule 12(d); the touchstone is fairness and whether aboisider
of summary judgment is appropriate, in light of the nature of the pideating material
submitted, the parties’ access to sources of proof, the parties’ concomitantunipypoot present
evidence in support or opposition to summary judgment and the non-moving party’s need, as

reflected in a sufficiently particularized request, under Federal RuleibP@ocedure 56(d), for



discovery in order to respond adequately. In light of the g@l&ading evidencthat has been
submitted and the ample time afforded the parties to access sources qftheoGburt will
consider matters beyond theeatlings and treat thgistrict’'s motion as one for summary
judgment®

D. Summary JudgmentStandard

Federal Rule of Civil Procedure 56 provides that summary judgment shall be difanted
the movant shows that there is no genuine dispute as to any material fact and titadsnova
entitled to judgment as a matter of lawkED. R.Civ. P. 56(a). Summary judgment is properly
granted against a party who, “after adequate time for discovery and upon motion, . . . fails to
make a showing sufficient to establish the existence of an element essahaaltarty’s case,
and on which that party will bear the burden of proof at ‘tri@lelotex Corp. v. Catretd77 U.S.
317, 322 (1986)Talavera v. Shaht38 F.3d 303, 308 (D.C. Cir. 2011) (same). The burden is on
the moving party to demonstrate that there is an “absence of a genuine isstieria fact” in
dispute. Celotex 477 US.at 323;Hendricks v. Geithnes68 F.3d 1008, 1012 (D.C. Cir. 2009).
“Material facts are those that might affect the outcome of the suit undemgay&aw; genuine
issues are those in which the evidence before the court is such that a reasenalblatt could
find for the moving party.”"Hendricks 568 F.3d at 101Zee alsdHolcomb v. Powell433 F.3d
880, 895 (D.C. Cir. 200Q)A fact is ‘material’ if a dispute over it might affect the outcome of a

suit under governing law; factual disputeatthre ‘irrelevant or unnecessary’ do not affect the

®In any event, even if the Court did not treat the motioa @m®tion for summary judgmenhe extrapleading

materials submitted by the parti@suld still be considered since these mategalssistprimarily of documents

over which the Court mayka judicial noticebecause thegre publically filed as part ofourt proceedingsr are
published reports in the medi&ee EEOC v. St. Francis Xavier Parochial S&h7 F.3d 621, 62¢D.C. Cir. 1997)

(“In determining whether a complaint fails to state a claim, we may camsidy the facts alleged in the complaint,

any documents either attached to or incorporated in the complaint and mfiteish we may take judicial

notice.”). As discussed below, traefendarg bear the burden of proof in regards to several of the defenses asserted
in this matter €.g, failure to exhaust administrative remedies) hadetherefore submitted materiadsitside of the
pleadingsn support of theidefenseincluding materials filed by thel@ntiff with the EEOC The defenses at issue
consist of pure conclusions of land require no judicial fadinding.
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summary judgment determination.” (citidgnderson v. Liberty Lobby, In{Liberty Lobby, 477
U.S. 242, 248 (1986))).

In ruling on a motion for summary judgment, the Court must draw all justifiable
inferences in favor of the nonmoving party and shall accept the nonmoving party’s exddence
true. Liberty Lobby 477 U.S. at 255ee also Grosdidier v. Broad. Bd. of Governdi@9 F.3d
19, 23-24 (D.C. Cir. 2013). The Court is only required to condmemiaterials explicitly cited
by the parties, but may on its own accord consider “other materials in the reEeodR. Civ.

P. 56(c)(3). The nonmoving party must establish more than “[tjhe mere existenseiofilla

of evidence in support of [its] positior,iberty Lobby 477 U.S. at 252, and cannot rely on mere
allegations or conclusory statemerstseAss’nof Flight Attendants v. Dep’t of Transp64 F.3d
462, 465 (D.C. Cir. 2009Kussain v. Nicholsqri35 F.3d 359, 365 (D.C. Cir. 2006Yeitch v.
England 471 F.3d 124, 134 (D.C. Cir. 2006) (Rogers¢dncurring);Greene v. Dalton164

F.3d 671, 675 (D.C. Cir. 1999¢ccordFep. R.Civ. P. 56(e). Rather, the nonmoving party must
present specific facts that would enable a reasonableéqgtind in its favor. See, e.g.FeD. R.

Civ. P. 56(c)(1);Equal Rights Ctr. v. Post Prop$33 F.3d 1136, 1141 n.3 (D.C. Cir. 2011)
(noting that at summary judgment stage, plaifitéin no longer rest on such ‘mere allegations,’
but must ‘set forth’ by affidavit or other evidence ‘specific facts,’ . . ciihor purposes of the
summary judgment motion will be taken to be true.” (quotsrgrra Club v. EPA292 F.3d 895,
898-99 (D.C. Cir. 2002) (ellipsis and second alteration in origindlf)}he evidence is merely
colorable, or is not significantly probative, summary judgment may be draritéerty Lobby

477 U.S. at 24%0 (citations omitted).
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1. DISCUSSION

Pending before the Court is tBeéstrict’s motion for summary judgmenind the Federal
Defendants’ motion to dismis§ he Court will first address the Districtsotion before turning
to the Federal Defendasitmotion.

A. District of Columbia’s Motion for Summary Judgment
TheDistrict argues that the plaintiff's clainfigil as a result of(1) the doctrine of issue
preclusion® (2) the plaintiff's failure toexhaust headministrativeemedies; and (3) the
applicable statute of limitatiorfs Each of these argumerissaddressederiatimbelow.
1. I ssue Preclusion

“The preclusive effect of pudgment is defined by claim preclusion and issue preclusion,
which are collectivelyeferred to as ‘res judicata.Taylor v. Sturgell553 U.S. 880, 892
(2008). Claim preclusion “forecloses ‘successive litigation of the very same clainthevhear
notrelitigation of the claim raises the same issues as the earliet sdit(quotingNew
Hampshire v. Maine&s32 U.S. 742, 748 (2001)). In contrast, issue preclusion, which was “once

known as ‘collateral estoppel’ and ‘direct estoppel,” bars “successigatliin of an issue of

fact or law actually litigated and resolved in a valid court determinationtedderthe prior

® Additionally, the District notes in a footnotethat the WTU Litigation is currently on appeal before the D.C. Court
of Appeals, and suggests that the suit could be dismissed “pursuant tedtyeafparallel ligation.” D.C.’s Mem.

at 12n.2(citing Holland v. ACL Transp. Serv., LL.815 F. Supp.2d 465 (D.D.C. 2011) (“District courts have the
discretion to . . . dismiss a pending suit when parallel litigation that isafgctalated is ongoing in another

forum.”). Nevertheless, “the federal rule and the rule in this circuittsctillateral estoppel may be applied to a
trial court finding even while the judgment is pending on appe&l.Pac. Commc'ns Co. v. Am. Tel. & Tel.,Gd0
F.2d 1011, 1018 (D.C. Cir. 1984). Accordinglye Courtdeclinesthe District’s invitation to dismiss the suit on
those grounds.

" In a footnote, th®istrict assertshat to the extent the plaintiff has alleged a claim of age discrimination in
violation of Title VII, theclaim should be dimissed. Th®istrict argues that the ADEA is the “exclusive federal
remedy for age discrimination.3eeD.C.'s Mem. at6 n.1. The Court agreen this Circuit, “the ADEA provides

the exclusive remedy for a federal employee whts age discrimination.'SeeChennareddy v. Bowshed35

F.2d 315, 318 (D.C. Cir. 19913ee alsdNard v. Kennard133 F. Supp. 2d 54, 58 (D.D.C. 2000) (dismissing claims
“because the plaintiff fails to assert these-digerimination claims under theDEA”). To the extent the plaintiff

has allegd an age discrimination claim as a violation of Title VII, this claim is disrdisse
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judgment, even if the issue recurs in the context of a different clddandt 892 & n.Xinternal
citations ad quotation markemitted);see alsdJ.S. Postal Serv. v. Am. Postal Workers Union,
553 F.3d 686, 696 (D.ir. 2009) (“Under collateral estoppel, once a court has decided an issue
of fact or law necessary to its judgment, that decision may preclude taliigh the issue in a
suit on a different cause of action involving a party to the first case &yifatcitation and
guotation markemitted). “The objective of the doctrine of issue preclusion . . . is judicial
finality; it fulfills ‘the purpose ér which civil courts had been established, the conclusive
resolution of disputes within their jurisdiction.¥amaha Corp. of Am. v. United Stat@s1
F.2d 245, 254 (D.C. Cir. 1992) (quotikgemer v. Chemical Constr. Corpp56 U.S. 461, 467
n.6 (1982)).

Three elements must be satisfied for a final judgment to preclude litigationssiuanin
a subsequent casf1], the same issue now being raised must have been contested by the parties
and submitted for judial determination in the priaase[; 2] the issue must have been actually
and necessarily determined by a court of competent jurisdiction in that mejr and] [3]
preclusion in the second case must not work a basic unfairness to the party bounddty the f
determination.”Martin v. Dep'tof Justice 488 F.3d 446, 454 (D.@ir. 2007) (quotingramaha,
961 F.2d at 254 (D.CCir. 1992)) (alterations in original)Each of these requirements is met in
the instant casend is addressed below.

a) Contesting the Same Issue

For purposes of issue preclusion, “oncessueis raised and determined, it is the entire
issuethat is precluded, not just the particular arguments raised in support of it irsthaoe.”
Yamaha961 F.2d at 258emphasis in original) Moreover, “[p]reclusion cannot be avoided
simply by offering evidence in the second proceeding that could have been admitteas but w

not, in the first.” Id. at 254-55. TheDistrict argues that both the WTU Litigation and the instant
13



litigation directly confronthe issue of whether “the RIF was . . . a pretext to get rid of older
teachers and replace them with younger teach&sC’s Mem.at 8.The plaintiffdisagrees,
andargues that “there was absolutely no litigation on age discrimination” in the WTétibig
and that the “WTU'’s case was about the [Collective Bargaining Agreem&ggPl.’s Mem.
Opp’nat 21. An analysis of the complaint filed in the WTU litigatithreamendedomplaint
filed in the current action, and the opinions of the D.C. Superior Court reveal the psaintiff
argument to be without merit.

In the WTU Litigation, the Union alleged that in light of the 934 teachers hired in the
spring and summer of 2009, the “DCPS’ attempt to disghisenass dischargef 266
teachershs a ‘RIF’ caused by a ‘budget shortfall’ [was] clearly a pretexyJTU Am. Compl.
at 2 Here, the plaintiff has alleged ttsdte was fired “under the pretext of a RIEh. Compl.
1 32, after Chancellor Rhee “decided to have a pretend shortage of mbamey;ompl. g 34,
which was evidenced by the hiring of 934 new teaclseeCompl. § 32. The D.C. Superior
Courtrejected the argument that the RIF was a pretext initsothling on the preliminary
injunction and its ruling on the motioa dismiss.SeeWTU Preliminary Injunction Ruling at 17
(concluding that the plaintiffs dichtt establish that the RIF was a pretext for a mass discharge,
given the undisputed evidence that the DCPS budget was sufficient to support thg stefft
and the new teachers being hired for the current school year, until the Coun@trédueic
budget . . ..”); WTU Motion to Dismiss Ruling at 4 & n.3 (concluding that “the RIF wasdndee
a RIF” and that “tk facts in no way support” the Union’s theory “that DCPS had created the
shortfall by hiring too many new teachers in the spring and early summer of 200%. pregesxt

for terminating more senior teachers .”).. .
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Despite theSupeior Court’s ruling, the plaintiff argues that the court did not consider the
fact that she was allegedly pdog the U.S. Department of tAHgeasury rather than by the
District andthat, therefore her employmentould not have contributed to any DCPS dpetdry
shortage.SeeAm. Compl. 1 55P1.’s Mem. Opp’'nat2, 10® Regardless of the accuracy of this
allegationthe plaintiff's claimfails. The gaintiff's allegation simply attempts foour new wine
into old wine skins. Issue preclusion forbmtecisely thigype of argumentation SeeYamaha
961 F.2d at 254-55 (“Preclusion cannot be avoided simply by offering evidence in the second
proceeding that could have been admitted, but was not, in the first.”). In the Wgatian, the
courtafforded the partieampleopportunity to present evidence of pretext and, indeed, the
Union solicited testimony from five separate witnesses, including testimonyooyar special
education teacher and a guidance couns&eeWTU Preliminary Injunction Ruling at 5.
Thus,the Union had the opportunity to present the evidence the plaintiff now allegefrbut,
whatever strategior other reason, the Union decided to put forth alternative evidence on the
issue of pretextand the court ruled against them. This Cauiftnot upset this judicial
determination.SeeOtherson v. Dep’of Justice 711 F.2d 267, 273 (D.C. Cir. 1983|I] ssue
preclusion aims to avert needless reditign and disturbance of repose . . . .").

Accordingly,the Court finds that theame issue presented in the WTU litigation is now
before the Court in the instant litigatierwhether the RIF was a pretext to discharge senior

teachers.

8 The plaintiff has cited no credible evidence in support of this allegatiemertheless, the Court notes that both
theDistrict and the Federal Government (through the Department of Treabang) responsibility for the DCPS
retirement systemggDistrict of Columbia Retirement Protection Act of 19®4dblic Law 105-33,8 11011111
Stat. 25131 C.F.R. § 29.3Qland tkat the plaintiff may be referencing that a portion of her retirement iagem
paid for by the~ederalGovernment.
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b) PartiesRequirement

Issue preclusion may not be asserted against one who was not a parfyréh ¢chse.
SeeBlonder-Tongue Labs., Inc. v. Univ.1bf Found, 402 U.S. 313, 329 (197(¢)Some
litigants—those who never appeared in a prior action—may not be collaterally estopped without
litigating the issué). “The rules that identify the parties affected by issue preclusion . . . are
often described as rules of ‘privity’ and ‘mutuality.” 18 Charles Alan Wrighal etFEDERAL
PRACTICE & PROCEDURE JURISDICTION 8 4416 (2d ed.) “The term privity signifies that the
relationship between two or more persons is such that a judgment involving one of them may
justly be conclusive upon the others, although those others were not party to the”la@iluit
and DufusServs, Inc., v. A. M. Nural Islam675 F.2d 404, 405 (D.C. Cir. 1982). Union
members are considered to be in privity with their union for purposes of res judesfadams
v. Pension Ben. Guar. CarB32 F. Supp. 2d 231, 239 n.8 (D.D.C. 2004) (“Courts have
recognized that unions are in privity with their membership for the purposes of redguglic
Heade v. Washington Metro. Area Transit AuNp. 0902460, 2010 WL 938462, at *2 n.2
(D.D.C. Mar. 12, 2010) (“Plaintiff's contention that the arbitration's findings do not bafaer
because she wamt a party to that proceeding is also without merit. . . . [since] she was in
privity with her union.’); seealso Hitchens v. County of Montgome®® F. App'x 106, 114 (3d
Cir. 2004) (“[C]ourts have held union members to be in privity with the unioawel held that
a decision against a union can bind union members in a subsequent action.Hetey v.
Phillips, 715 F. Supp. 657, 666—67 (M.Pa.1989);Stokes v. Bd. of Tr. of Temple UnB83 F.
Supp. 498, 502 (E.D. Pa. 1988y)onahan v. Dep. of Corr, 214 F.3d 275, 285-86 (2d Cir.

2000) (recognizing that union members’ “interests [are] adequately re@@sbptthe union)

Meza v. GenBattery Corp, 908 F.2d 1262, 1268 (5th Cir. 1990) (“Federal courts have long
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recognized that individual members of labor unions . . . can be bound by judgments in suits
brought by the union . .").

The plaintiff does not dispute that she was a member of the Union, aretdiné bears
this out. Indeed, the plaintiff was represented by Union colie$ete theDistrict of Columbia
Office of Employee AppealsSeeD.C.’s Mem, Ex. 1. Accordingly, the Court finds that the
plaintiff was a party to the prior lawsuit.

C) Actually andNecessarily Determined byGourt of Competent
Jurisdiction Requirement

For issue preclusion to apply, the issue must also have hetrafly anchecessarily
determined” by a “court of competent jurisdictiorMartin v. Dep't of Justice488 F.3d 446,
454 (D.C. Cir. 2007). A determination ranks as necessary or essential only when the final
outcome hinges on’it.Bobby v. Bies556 U.S. 825, 835 (2009). In the WTU Litigation, the
plaintiffs argued that “the RIF was a subterfuge for an improper mass djsctdrich would be
arbitrable under the [Collective Bargaining Agreement].” WTU Prelimingynction Ruling at
19. Accordingly, it was necessany the court to determine whether the RIF was a pretert
which case the removal of the teachers was improper because it was not conducéed fmursu
the Collective Bargaining Agreemenbr whether the RIF resulted from budgetary concerns.
The court’s @termination was explicit: “[le Court finds that the plaintiff has shown virtually
no likelihood of success on the merits of its claim that the RIF was not redlfyan® instead
should be considered a mass dischard@.” This finding wasonfirmedsubsequently when the
court dismissed the cas&eeWTU Motion to Dismiss Ruling at 4 (“The Court therefore finds
that based on the undisputed material facts in the record, the RIF was undertakenlinfthe fa
2009 in response to a budget shortfall, enehs indeed a RIF.”)The issue of whether the RIF

was a pretext for a mass discharge of teachassnecessarily determined in the prior litigation,
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and resolved in favor of DCPS. Moreover, the D.C. Superior Court was competent to make this
determindéion. See Crabbe \Wat'l Self ServStorage 955 F. Supp. 2d 1, 4 (D.D.C. 2013);

Johnson v. Sullivarv48 F. Supp. 2d 1, 12 (D.D.C. 2010) (“Without question, the Superior Court
is a court of competent jurisdiction . . . .”). Accordingly, and consistent with the above, the
Court finds that the issue presenteathether the RIF was a pretext to discharge senior
teachers—was actually and necessarily determined by a court of competent jioisdirca prior
proceeding.

d) No Basic Unfairness Requirement

In examining “unfairness” for the purposes of issue preclusion, the D.C. Circliebas
primarily concerned with whethéthe losing party clearly lacked any incentive to litigate the
point in the first trial, but the stakes of the second trial are of a vastlgreagnitude.”
Yamaha961 F.2d at 254ee also Venetian Casino Resort, L.L.C. v. N.L,R®38! F.3d 601,

610 (D.C. Cir. 2007§*We can discern no difference between the incentives that the Venetian
may have had in its Ninth Circuit litigation and its incentives HerBeverly Health & Rehab.
Servs., Inc. v. N.L.R.B317 F.3d 316, 323 (D.C. Cir. 2003Beverly had every incentive to—
and did—tigate the issue before the Sixth Circuit so that there is no unfairness in holding
Beverly to the result reached there.1j the other requirements of issue preclusion are met,
“courts should refuse to give the first judgment preclusive effect on groundbehzdrty lacked
adequate incentive to litigate in the first proceeding only upon a ‘compellingreinoivi
unfairness” Otherson 711 F.2dat277.

The Wnhion had significant incentives titigate the originahction as the Union faced the
prospect ofosing 266teachers Moreover, the Union was able to bring significant resources to
bear in pursuit of their litigationSee Monahar214 F.3d at 287-88 (finding that it would not be

unfair to collaterally estopnion members because, in part, “an association suing to vindicate the
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interests of its members can draw upon agxisting resevoir of expertise and capital. . . [and]
often have specialized expertise and research resources relating to the subjeof thatte
lawsuit that individual plaintiffs lack(quotingInt’l Union, United Auto., Aerospace, and A&gr
Implement Workers of Am. Brock,477 U.S. 274, 289 (1986))Accordingly, because of the
significant stakes of the prior litigation, atite resources available to thaibn, the Court
determines that it would not be unfair to impose issue preclusion in this case.

e) Application of Issue Preclusion to the Instant Case

As discussed above, all the requirements for issue preclusion are met in theastgiant
The Court now turns to the impact of that determination on the instant casBisTrie argues
that “the doctrine of issue preclusion bars the Plaintiff from bringing awyckegarding age
discrimination.” D.C.’s Mem. at 6. This argument muddles the related but distinct doctrines of
issue preclusion and claim preclusionhi\% claim preclusion “foreclges] successive litigation
of the very same claifnissue preclusion by contragefers to the effect of a prior judgment in
foreclosing successive litigatiaf an issue . . .” New Hampshire v. Main®&32 U.S. 742, 748—
49 (2001)emphasis added)Therefore, issue preclusion cannot bar a subsequent claim.
Nevertheless, issue preclusion ntayclusivelyestablish factsuch thathe plaintiff's claim
must fail as a matter of law. Such is the case here.

The paintiff's ADEA andDCHRA claimsboth require proothat DCPS’s stated
justification for her removal was pretextu&ee Barnett v. PA Consulti@yp., Inc, 715 F.3d
354, 358 (D.C. Cir. 2013) (holding that to determine whether “the employer intentionally
discriminated against the employee” the court examines “if there is evident&fiich a
reasonable jury could find that the employer’s stated reason for the firirgfextpr. . .”);Vatel
v. Alliance of Auto. Mfrs627 F.3d 1245, 1246 (D.C. Cir. 2011y\& analyze discrimination

claims under the D.C. Human Rights Act in the same way that we analyze diatiomiriaims
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under the fedral antidiscrimiration laws. . . Once an employer has offered a legitimate reason
for an employee's dismissal, the question at the summary judgnemistahether the
employee hagproduced sufficient evidence for a reasonable jury to find that the employer's
asserteghon-discriminatory reason was not the actual reasor’.(internal citations omitted)).
The prior WTU Litigation already determined this precise issue: “The Cardftre finds that
.. . the RIF was undertaken in the fall of 2009 in response to a budget shortfall, and it was indee
a RIF.” WTUMotion to Dismiss Ruling at 4. As a result, the plaintiff's claihage
discrimination under the ADEA and the DCHRust fail as a matter of law. The District’s
motion is granted and summary judgment shall be entered in favor Distiniet as it relates to
the plaintiff's age discrimination claims.
2. Administrative Exhaustion

TheDistrict next argues that the plaintiff failed to exhaust her administrative remedies
with respect to her Title VII race disorination claim and that, therefore, her clamast fail
SeeD.C.’s Mem. at 12. The Court agrees.

Under Title VII, a plaintiff must exhaust all administrative remedsesUnited Air
Lines, Inc. v. Evangl31 U.S. 553, 555 n.4 (197 WNicDonnell Douglas Corp. v. Greell U.S.
792, 798, (1973)Washington v. Wash. Metro. Area Transit AutleQ F.3d 750, 752 (D.Cir.
1998) (“Before suing under . . . Title VII, an aggrieved party must exhaiatiministrative
remedies . . .”); see alsai2 U.S.C. § 2000&€f)(1). Title VII requires “aggrieved persons” to
file a charge with the EEOC within 180 days after the alleged unlawful employmaatice
occurred, but this period is extended to 300 days when the person has initially instituted a

procedue with a state or local agenc¢2 U.S.C. 8§ 2000&€e)(1). In the District of Columbia
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a plaintiff has 300 days to file a charge with EfeOC. See Carter v. George Washington Univ.
387 F.3d 872, 879 (D.C. Cir. 2004).

“A Title VIl lawsuit following the EEOC charge is limited in scope to claims that are
‘like or reasonably related to the allegations of the charge and growing ouhddlBgations.™
Park v. Howard Univ.71 F.3d 904, 907 (D.ir. 1995) (quotingCheek v. Western and|Sfe
Ins. Co.,31 F.3d 497, 500 (7th Cir.1994)). This provitida® charged party notice of the claim
and‘narrow][s] the issues for prompt adjudication and decisioR.drk, 71 F.3d at 907 (quoting
Laffey v.Nw. Airlines, Inc, 567 F.2d 429, 472 n.325A plaintiff may amendanEEOC charge
“to cure technical defects or omissions” or to allege “additional acts whichitatasinlawful
employment discriminatiah 29 C.F.R. 81601.12(b). Such amendmemishe same subject
matter as the original chargeéll be deemed to “relate back to the date the charge was first
received,” thereby permitting the amended allegations to potentially fall wiiB0b day
requirement.ld. Courts in this district have not permitted suits to procbedever, \inere a
plaintiff files a suit alleging a new substantive theory of discriminatiahwasnot addressed in
the original EEOC charger that wasonly addressed in an amendment that occurred outside the
300-day window.See, e.gScott vDist. Hosp. Partners, IB., No. 13-0600, 2014 WL 3702855,
at*4 (D.D.C. July 28, 2014) (“Because disability discrimination is a new substantivey theor
separate from her 2011 EEOC charge of age and race discrimination, it does not groWweout of t
subject matter of the original afge”); Marshall v. Honeywell Tech. Solutions, 1836 F.
Supp. 2d 59, 67 (D.D.C. 2008]W] here administrative complaints for discrimination based on
sex, race and retaliation do not mention critical facts relevant to an ageuhation claim, the
later filed age claims do not relate backThrash v. Library of CongNo. 04-0634, 2006 WL

463251, at *6 (D.D.C. Feb. 24, 200@[)T] he court determines that the defendant did not have
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notice of the plaintiffs charges of age discrimination for a refus transfer the plaintiff based

on her administrative charges of race and gender discriminati@vilspn v. Commc'ns Workers
of Am.,767 F.Supp. 304, 306 (D.D.C. 1991) (holding tietause the “amendment added a new
substantive theory which is fundamentally distinct from the original racardieation

charge[,]” it “did not relate to, or grow out dh paintiff's] original EEOC charge?)

For Title VII claims, he failure to properly exhaust administrative remedies is an
affirmative defense and the defendant bears the burden of @owafden v. United Statet06
F.3d 433, 437 (D.C. Cir. 199 ¢ olbert v. Potter471 F.3d 158, 165 (D.C. Cir. 200&)Jlison v.
Napolitano, 901 F. Supp. 2d 118, 124 (D.D.C. 2012ahiman v. Am. Ass'n of Retired Persons
791 F. Supp. 2d 68, 76 (D.D.C. 201&dllecting cases) If the defendant meets this burden, then
the burden shifts, and the plaintiff must “plead[] and prov[e] facts supporting equitable
avoidance of the defenseBowden 106 F.3d at 43&ee also Terveer v. BillingtpMo. 12-

1290, 2014 WL 1280305t *8 (D.D.C. Mar. 31, 2014):[A] pplication of the doctrine of
equitable tolling is solely within the Court's discretiofrortune v. Holder 767 F. Supp. 2d 116,
121 (citingSmith-Haynie v. District of Columbjal55 F.3d 575, 579 (D.@ir. 1998)). The
Court will only exercise its equitable tolling power in a limited number ofréaaxtinary and
carefully circunscribed instances.Mondy v.Sec’yof the Army845 F.2d 1051, 1057 (D.C. Cir.
1988);see also Smith v. DaltpA71 F. Supp. 1, 3 (D.D.C. 1997) (“The tolling power is to be
exercised only irxtraordinary circumstances . . . 3trong+ischer v. Peters554 F. Supp. 2d
19, 24-25 (D.D.C. 2008). These instanicetude wheré (1) ‘a claimant has received
inadequate notice,’ (2) ‘where affirmative misconduct on the part of a defentladtthe

plaintiff into inaction,’ (3) ‘where the court has led the plaintiff to believé sha had done

everything required of her,” or (4) ‘where a motion for appointment of counsel is pearding

22



equity would justify tolling the statutory period until the motion is acted upddass v. Bair
514 F. Supp. 2d 96, 99 (D.D.C. 2007) (quotiigndy, 845 F.2d at 1057).

As discussed above, on December 5, 2009, Ithetiif filed a charge with th&€EOC
alleging age discriminatioand retaliatior-but not race discriminationSeeDecember 5, 2009
EEOC Charge On October 21, 2011, 78&ys after th@laintiff's termination the paintiff filed
an “addendum” to her EEOQargein which she requested that “law [42 U.S.C. § 1983] and the
charge of violation of my Civil Rights [be] added to my initial charge of discrinoingage and
race).” SeeOctober 21, 2011 EEOC Addendumespite theeference to “race” ithe
addendum, thelaintiff's initial EEOC charge did not contain an allegation of racial
discrimination. SeeDecember 5, 2009 EEOC Charge. On November 15, 2012 dai8%fter
theplaintiff's termination the plaintiff filed an ertirely new charge with the EEOC, in whishe
allegedrace discrimination in additioto the original charges of age discrimination and
retaliation. SeeNovember 15, 2012 EEOC Charge.

TheDistrict argues that the plaintiff is barred from litigating her Title VII race
discrimination claim because she failed to file a chafgace discriminatiomvith the EEOC
within 300 days, as requireeeD.C.'s Mem. at 12-15. TheDistrictis correct. The platiff's
addendum was filed 71days after the alleged discrimination, and plaintiff’s full EEOC charge
was filed 1D9days after the alleged discrimination. These are plainly outside the afgplicab
time limits. Moreover, the plaintiff's subsequent fija cannot be said to “relate back” to the
original EEOC charge, as they add an entirely new substantive tieeey.e.gMarshall, 536
F. Supp. 2a&t 67 (W] here administrative complaints for discrimination based on sex, race and
retaliation do not mention critical facts relevant to an age discrimination claim, thelémtexge

claims do not relate back.}ilson 767 F. Suppat 306 (holding thabecause the “amendment
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added a new substantive theory which is fundamentally distinct from the orageal
discrimination charge[,]” it “did not relate to, or grow outtloé [plaintiff's] original EEOC
charge”) TheDistrict has met its burden to prove a failure to exhaust, atigesplaintiff must
prove facts that support the equitable tolling ofdeéense.Bowden 106 F.3d at 437. The
plaintiff has alleged no facts thecomplant, orbriefing, to support a claim for equitable tolling
nor can the Court point to any facts in the record to justify the tolling of the exdrausti
requirement.

Accordingly,because the plaintiff failed to exhaust her administrative remehdees,
District's motion for summary judgmers grantedas it relates toheplaintiff's claim for racial
discrimination in violation of Title VII.

3. Statute of Limitations

The plaintiff's remaining claims asserted against the District consigdefral claims
under Section 1983 and faace discriminationin violation of Title VI, as well asa host of state
law claims including Wrongful Discharge, Defamation, Fraudulentépigsentation, and race
discrimination in violation of the DCHRA.These claims are all barred by the applicable statute
of limitations. The Court will first examine ¢tplaintiff's federal law claims before addressing
the plaintiff's statdaw claims.

a) Federal Claims

“When a federal action contains no statute of limitations, courts will ordiiadk to
analogous provisions in state law as a source of a federal limitations ‘pddoe v. Dep't of
Justice 753 F.2d 1092, 1114 (D.C. Cir. 198%inceSection 1983 does not have a built-in

statute of limitatios, the general thregear statute of limitations imposed by District of

® The plaintiff's claim that DCPS'’s action constituted unlawful age discatitn in violation of the DCHRA was
addresseth Section I1l.AL.
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Columbialaw on claims for personal injurgeeD.C. Code § 12-301(8), apps See42 U.S.C.
§ 1983;Savage v. District of Columbi&lo. 02-7135, 2003 WL 843326, at *1 (D.C. Cir. Feb. 25,
2003) (“The district court properly applied a thygsar statute of limitations in this case brought
pursuant to 42 U.S.C. § 1983.Garney v. Am. Uniy 151 F.3d 1090, 1096 (D.Cir. 1998)
(“[1]n states with multiple statutes of limitations, claims under section 1983 aegrga by the
residual or general personal injury statute of limitations . . se€g;alsd”hilogene v. District of
Columbig 864 F. Supp. 2d 127, 132 (D.D.C. 201 ewis v. Bayh577 F. Supp. 2d 47, 51-52
(D.D.C. 2008). Likewise, courts appythreeyear statute of limitations for claims of
discrimination under Title VI.See, e.gHajjar-Nejad v. George Washington Uni®873 F. Supp.
2d 1, 15 (D.D.C. 2012) (“In this Circuit, the statute of limitations for Title VI clasrthiee
years.”);Mwabira-Simera v. Howard Univ692 F. Supp. 2d 65, 71 (D.D.C. 2010) (“[A]ll of the
federal discrimination claims asserted in the amended complaint are subject tealigmist
brought within three years of the accrual of the alleged injufigithards v. Duke Uniy480 F.
Supp. 2d 222, 237-38 (D.D.C. 200@p{ing that Title VI lacks its “own statute of limitations”
and that “courts have borrowed the statute of limitations from . . . 8 1983, which in turn, rel[ies]
on the respective personal injury statute of limitations in a jurisdigtiohtcordingly, the Court
will apply a three year statute of limitations to both remainidigifal claims.

Theplaintiff's discrimination complaint arises from her termination, and termination is
“[a] discrete . . . discriminatory act [which] occed on the day that it happened .”.Nat'l R.R.
Passenger Corp. v. Morgab36 U.S. 101, 110-11 (2002) (internal quotation marks omitted);
see Coppinger—Martin v. Soli627 F.3d 745, 749 (9th Cir. 2010) (concluding that the statute of
limitations began to run when the complainant learned of her actual inguryhe decisn to

terminate her enlfpyment). As suchat the absolute latest, “the plaintiff's claim accrued on the
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date of [herkermination.’® Fortune 767 F. Supp.2d at 124ee alsdGordon v. Office of the
Architect of the Capitol750 F. Supp. 2d 82, 92-93 (D.D.C. 2010) (conclutiiagy the

limitations period began to run on the date the complainant was informed that she had not bee
selected for a position).

The plaintiff was terminated on November 2, 2009, wiieintedthethreeyearclock for
purposes of the statute of limitateanSeeAm. Compl. { 32. She filed the instant action on June
28, 2013pr nearly three years and eighobnths after her claim accrued, and nearly eight months
after the statute of limitations expiredoreover, as discussed aboves plaintiffs plight
presents none of the extraordinary and carefully circumscribed instandgsmgishe doctrine
of equitable tolling.Her clains, thereforearebarred by the applicable thrgear statute of
limitationsand summary judgment is therefore granted inrfatthe defendant as to the
plaintiff's claims under Sectioh983 and Title Vi*

b) State Law Claims

The relevant statutes of limitation for the plaintiff's remaining state law clawisich
include wrongful discharge, fraudulent misrepresentation, defamation, andovislafithe
DCHRA—alsobar recovery.The plaintiffs claims for wrongful discharge and fraudulent

misrepresentatioboth lack specified statute of limitations and are therefore subject to the

2 The plaintiff received notice of heending termination on October 2009. SeePl. Mem. Opp’n at 10. Since the
plaintiff's claims are timébarredusingeither October 2, 2009 (the date of notice) or November 2, 2009 (the date of
terminaton), and because thigistrict argues for the later dategeD.C.’'s Mem. at 17, the Court will use the
November 2, 2009 date for purposes of the statute of limitations analysis.

1 Additionally, the plaintiff's claims were not tolled during the pendeatshe plaintiff's EEOC inquiry. The
Supreme Court has held that the statute of limitations continues to minlaim that requires no administrative
exhaustion even while the plaintiff pursues administrative remediaseparate claim that requiredhaustion.
SeeJohnson v. Ry. Express Agency, 1421 U.S. 454, 4656 (1975) (holding that civil rights complainants with
pendingEEOC charges should file their Sectit®81 claims in court and request a stay until the charges are
resolved) Carter v.District of Columbial4 F.Supp.2d 97, 102 (D.D.C1998)(“[B]ecause a Section 1981 claim is
‘separate from and independent of’ Title VII, the statute of limitationa 8ection 1981. . claim is not tolled by

the pendency of administrative actionaititle VIl claim” (quotingJohnson421 U.S. at 46%; Peart v. Latham &
Watkins LLR 985 F. Supp. 2d 72, 85 (D.D.C. 2018ame) see alscAdams v. District of Columbid@40 F.Supp.

2d 173, 182 (D.D.C.2010) (“A limitations period does not toll whetaafiff is not required but chooses to exhaust
his administrative remedies before pursuing a claim in court.”).
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generakhreeyear limitations period pszribed in D.C. Code §812-301(8pee Kamenm. Int'l
Brotherhood 6Elec. Works505 F. Supp. 2d 66, 78 (D.D.C. 2007) (“In the District of Columbia,
the statute of limitations applicable to a claim of wrongful discharge in violatipabdic policy

is thethreeyear ‘catchall’ statute of limitations set forth in D.C.ode § 12-301(8).”);

Hallidorson v. Sandi Grp934 F. Supp. 2d 147, 154-55 (D.D.C. 201®)der District of
Columbia law, claims for fraud . are governed by a thrgear statute of limitationy.. For the
reasons discussed above with respect to the plaintiff's federal clagrstathtes of limitation

bar the plaintiff's claims for wrongful discharge and fraudulent missgmtation.

The plaintiff's claim of race discrimination in vetion of the DCHR also falls outside
the applicable statute of limitations. A plaintiff has tyears from accrual to bring a claim
under the DCHRA.SeeD.C. Code § 2-1403.1&). “The timely filing of a complaint with the
[D.C. Human RightsOffice . .. toll[s] the running of the statute of limitations while the
complaint is pending.ld. So, too, does the timely filing of an EEOC Chargeln the instant
case, the plaintiff filed a charge with the EEOC on December 5, 2009 forsagenihation.See
December 5, 2009 EEOC Charg€he plaintiff did not file a charge with the EEOC alleging

race discriminatior—which would have tolled the statute of limitatiomgh respect to her

12 Although the plaintiff filed a charge with the EEOC and not the D.C. &ffftHuman Rightssuch filing still
tolled the plaintiffs DCHRA @im. Estenosy. PAHO/WHO Fed. Credit Unig®52 A.2d 878, 886 (D.C. 2008)
(“[Alppellant's timely filing with the EEOC, of which [D.@ffice of Human Rights] promptly received a copy
under the existing agreement between the federal and local agenifiesd $a toll the limitations period for filing
in court.”); see alsd&chuler v. PricewaterhouseCoopers, LBR4 F.3d 1365, 1372 (D.Cir. 2008) (interpreting
work-sharing agreement and finding that agreement designates the EEOC as thiotdgermiupose of receiving
and drafting charges” for tH2.C. Office of Human Rightsand vice versa, such that “for all intents and purpose, the
[D.C. Office of Human Rightsieceives charges filed with the EEOCByewer v. District of Columbigg91 F.
Supp.2d 126, 132 n. 5 (D.D.Q2012) €inding state filing requirement satisfied becausdar the EEOC's
“worksharing agreement” with the DCOHR, the EEOC sends comgltiiat it receives to the DCOHRSlate v.
Pub. Defender Serv. for the Dist. of Columiha. 13-00798 2014 WL 1315238t*16 (D.D.C. Apr. 2, 2014).
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DCHR race discrimination clawauntil November 15, 2012, or three years dfter
termination® The plaintiff's claim thereforeis barred by the statute of limitations.

Finally, the plaintiff's defamation claim is subject to a eyear statute of limitations.
SeeD.C. Code § 12-301(4¥smobi v. District of Columbig882 F. Supp.2d 78, 83 (D.D.C. 2012)
(“[1In the District of Columbia, there is a onar statute of limitations for defamation claims . .
.."). “Defamation occurs on publication, and the statute of limitations runs from the date of
publication” Wallace v. Skadden, Arps, Slate, Meagher & Fléid A.2d 873, 882 (D.C.

1998) see also Jin v. Ministry of State Secuyrgg4 F. Supp. 2d 61, 68 (D.D.C. 2003) (same).
“Moreover, the Dstrict of Columbia follows the ‘single publicationile, whereby publication of
defamatory mattergives rise to but one cause of action for libel, which accrues at the time of the
original publication” Jin, 254 F. Supp. 2dt 68 (quotingOgden v. Ass'n of the United States
Army, 177 F. Supp. 498, 502 (D.D.C.19h9)he plaintiffalleges that forme€hancellor Rhee
defamed her in comments made inBedruary 2010 edition of Fast Compar8eePl.’s Reply

at8. The plaintiff did not bring the instant action, however, until June 28, 2013, or over three
years after the alleged defatary statement. Accordingly, the opear statute of limitations

bars her claim.

B. Federal Defendants’ Motion to Dismiss

The plaintiffallegesdentical claimsagainst the Federal Defendants and these claims fall
for thesame reasons identified aboveheTplaintiff's claims against tHeederalDefendants also

fail for several independent reasons discussed briefly below.

13 As discussed earlieseeSectionlll.A.2, theplaintiff's October 21, 201 EEOCAddendum did not “relate back”
to the plaintiff's first EEOC Charge and thus will not serve to sav®t#tRA claim.
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1. ADEA, Title VI, and Wrongful Discharge Claims

The plaintiff attempts to bring clainegainst the Federal Defendafds violations of the
ADEA andTitle VII. Yet, the ADEA and Title VIl afford protection only for “employeesa
direct employment relationship with the employer and applicants for employmkoth v.
Holder, 930 F. Supp. 2d 14, 17 (D.D.C. 2013) (internal quotationgemh; see alsdpirides v.
Reinhardt,613 F.2d 826, 829 (D.Cir. 1979) (dismissing Title VII claim brought by non—
employee)Delbert v. Duncan923 F. Supp. 2d 256, 259 (D.D.C. 2013) plaintiff may bring a
discrimination claim against a n@mployerdefendant in limited situations whetee defendant
“control[s] access to such employment and . . . den[ies] such access by eeterenalious
criteria.” Sibley Memorial Hospital v. Wilsod88 F.2d 1338, 1342 (D.C. Cir. 1978e also
Redd v. Summgr232 F.3d 933, 940-41 (D.C. Cir. 2000). In the present casglaihé&ff was
employed by DCP0t the Department of Justice and not the U.S. Attorney’s Office) and her
employment does not meet any of the limited situations that plebility agairsta non-
employer Her ADEA and Title VIl claims therefore fail as a matter of law.

The plaintiff's claims against the Federal Defendants also fail because ¢nel aietf
failed to exhaust her administrative remedies as to the Federal Defendants, threlEederal
Defendants were never identified in any of the plaintiffs EEOC Chargeshwlaimed only the
D.C. Public Schoolas the plaintiff's employel? SeeDecember 5, 2009 EEOC Charge;
October 21, 2011 EEOC Addendum; November 15, 2012 EEOC Charge. Accordingly, the
plaintiff failed to exhaust her administrative remedies with respect téeitheralDefendantand
her Title VII and ADEA claimdail on this independent basiSee Johnson v. Ashcrdfto. 00-

cv-2743, 2001 WL 34366564, at *3 (D.D.C. June 21, 2001) (dismissing for failure to exhaust

4 The October 21, 2011 EEOC Addendum also lists Mayor Vincent Gray.
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administrative remedies where the plaintiff did “not name either of the feddeasidhnts” in the
plaintiffs EEOC complaint).

The plaintiff's Complaint also asserts a claim of wrongful discharge delateer
termination. Yet, Title VIl and the ADEA provide the exclusieenedyfor federal employees
allegingrace and age discriminatioseeBrown v. General Services Adminigtoa, 425 U.S.
820 (1976) (holding that Title VII “provides the exclusive judicial remedy fomdaf
discrimination in federal employment. thennareddy v. Bowshe335 F.2d 315, 318 (D.C. Cir.
1991) (“It is undisputed that the ADEA provides the exgkisemedy for a federal employee
who claims age discrimination.”)Accordingly, the plaintiff cannot bring her wrongful
discharge claim against the Federal Defendants.

2. Section 1983

The plaintiff also seeks to bring a Section 1983 claim agtiastedeal Defendants
Under 42 U.S.C. § 1983, it is unlawful for a person acting under coktatdaw to deprive any
other person of any federal constitutional or statutory rightté‘traditional definition of acting
under color of state law requires that the defendant in 83 d&ion have exercised power
possessed by virtue of state law and made possible only because the wrondotbhedsvith
the authority of state law.”Williams v. United State896 F.3d 412, 414 (D.C. Cir. 2005)
(quotingWestv. Atkins, 487 U.S. 42, 49 (1988))Although it is possiblen certain limited
circumstancedor federal officials to operate under state laae Williams396 F.3d at 414-15,
the defendant has alleged no such facts in the present case. Indeadntifiehalsfailed to
allege that the Federal Defendatutsk any actiowhatsoever.The plaintiff's Section 1983

claim against the Federal Defendafsis for this additional reasoft.

15 Even were the Court to construe the plaintiff's claim Bsvansaction, the claim would still fail as the plaintiff
has failed to identify in hesomplaint any actions takdsy the Federal DefendantSee Harris v. Holder885 F.
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3. Defamation, Misrepresentation, and Violations of the DCHRA

Sovereig immunity bars the plaintiff's claimagainst the Federal Defendants for
defamation, fraudulent misrepresentation, @iothtions of the DCHRAand those claims are
dismissed for lack of jurisdiction under Rule 12(b)(1).is axiomatic that the Unite8tates
may not be sued without its consent and that the existence of consent is a prefequisite
jurisdiction.” United States v. Mitchelt63 U.S. 206, 212 (1983 anks v. Office of Senate
SergeantAt-Arms and Doorkeeper of U.S. Senaél F.3d 1341, 1348 (D.C. Cir. 20067
waiver of sovereign immunity must be ‘unequivocally expressed’ in statutdry teed.

Aviation Admin. v. Coopefl32 S. Ct. 1441, 1448 (201Zor example, the Federal Tort Claims
Act (“FTCA”) expressly waives the United Stat@s'munity from suit as to certain common law
torts, but not as to all common law tortSee28 U.S.C. 88 1346(b)(1), 2679(b).

TheFTCA bars suits against the United States with regards to claims of “libel, slander,
misrepresentation, deceit, or interference with contract rights.” 28 U.S.C. § 2680éngfore,
courts in this Circuitegularlydismiss defamatioand misrepresentatiataimsbroughtagainst
the United StatesSee, e.gMarcus v. Geithner813F. Supp. 2d 11, 16 (D.D.C. 201)ilson
v. Dep't of Transp.759 F.Supp. 2d 55, 64 (D.D.C. 2011)pshaw v. United State669 F.

Supp. 2d 32, 44 (D.D.C. 20Q%®ee also Gardner v. United Staté43 F.3d 735, 737 n.1 (D.C.
Cir. 2000)(“Mr. Gardner's defamation claim against the United States is barred, begisise s
for libel or slander are prohibited under the Federal Tort Claims Act.”). Theref@ plaintiff's

defamation and misrepresentation claims are dismissed for this independgent bas

Supp.2d 390, 39498 (D.D.C.2012) (“Critical to aBivensclaim is an allegation ‘that the defendant federal official
was personally involved in the illegal conduct.” (quot®ignpkins v. District bColumbig 108 F.3d 366, 369 (D.C.
Cir. 1997)). Moreover, aBivensclaimbased upon thplaintiff’'s terminationcannot stand because Title VII
“provides the exclusive judicial remedy for claims of discriminaf@mthe basis of race, sex, or religidgmlfederal
employment. Brown v. General Services Administratj@i25 U.S. 820835(1976);see also Koch v. Whijte67 F.
Supp. 2d 326, 335 (D.D.C. 2013).
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Moreover, with respect to the plaintifffsSTHRA claims,*[t]he D.C. Council, not
Congress, enacted the DCHRA, and there is no federal statute that evinces<onignet to
waive the United Stategnmunity from suit under the DCHRA.Marcus 813 F. Supp. 2dt
17. Accordingly, the plaintiff @ CHRA claim is dismissedor lack of jurisdiction. See id.see
alsoJordan v. Evans404 F. Supp. 2d 28, 31 (D.D.C. 2005) (holding that sovereign immunity
barsDCHRA claim against the Department of Commerce)

IV.  CONCLUSION

For the reasons stated aboves District’s Motion to Dismiss or in the Alternative for

Summary Judgment is grantetlhe Federal Defendantglotion to Dismiss Federal Defendants

is also grantedAn appropriateOrderaccompanies thislemorandum Opinion.
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