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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

KEITH GUINDON, et al.,

Plaintiffs,
V.

PENNY SUE PRITZKER, in her official
capacity as Secretary of the United Stateg
Department of Commerce; NATIONAL Civil Action No. 13-00988 (BJR)
OCEANIC AND ATMOSPHERIC
ADMINISTRATION; and NATIONAL MEMORANDUM OPINION
MARINE FISHERIES SERVICE, GRANTING PLAINTIFFS’ MOTION
FOR SUMMARY JUDGMENT
Defendants, and

COASTAL CONSERVATION
ASSOCIATION,
Defendant
Intervenor.

This case concerns management ofrétesnappetisheryin the Gulf of Mexico
The responsibility of managing the fishery lies wilie Secretary of Commerce
(“Secretary), through the National Marine Fisheries Service (NMFS),-agicy of the
National Oceanic and AtmospieAdministration (NOAA). Plaintiffs are commercial
fishermen challenginthree NMFS regulations that set quotas and fishing season lengths
for the recreational sector of thishery. Plaintiffs bring claims under the Magnuson-
Stevens Fishery Conservation and Management Act (“MSA”), 16 U.S.C. 88 1801-1884,
the Administrative Procedures Act (“APA”), 5 U.S.C. 88 701-06, and the National
Environmental Policy Act (“NEPA”), 42. U.S.C. 88 43@flseq. Plaintiffs, Defendants,

and Defendant-Intervenor have moved for Summary Judgiawing reviewed the
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parties’ briefs and the administrative record, and having heard oral argfrore all
sides, the Court grants Plaintiffs’ Motion for Summary Judgment and denies Defndant
and Defendanlntervenor’s crosgnotions.

l. BACKGROUND

A. Statutory and Regulatory Framework

Congress enacted the MS#“‘conserve and manage the fishery resources found off
the coasts of the United States bromote domestic commerceahd recreational
fishing under sound conservation and management principles,” and “to provide for the
preparation and implementation, in accordance with national standards, of fishery
management plans which will achieve and maintain, on a continuing basgtitham
yield from each fishery.” 16 U.S.C. 8§ 1801(l#s a matter of declared policy, Congress
sought “to assure that the national fishery conservation and management program
utilizes, and is based upon, the bes¢stific information available.”ld. 8 1801(c)(3)

The MSA divideghecountry into eight regiongnd establishes a counitileach
region to managtheregion’smarine fisheriesSee id§ 1852. Each regional council
must prepare a fishery management plan (hereinafter “FMP”) ébr feshery that falls
under its authority, along with any amendments to the FMP that are necessatiyrfe
to time. 1d. 8 1852(h)(1). The councils submit FMPs, FMP amendments, and proposed
regulations to the Secretary, wreviews the submissions for consistency with th
MSA and other applicable lawsd. § 1854(a).The Secretary, acting through
NMFS, must approve, disapprove, or partially approve the submission within 30 days.

Id. Proposals submittdaly the Council to the Secretaase also calledframework



actions” in that they provide a framework from which the Secretary may issue one or
more implementing regulations.
1. National Standards
The legal framewdk Congress established to dirdoe management of fish stocks is

of necessity multifaceted, specifamd complex.To accomplish the overall goals of the
MSA, Congress sdbrth ten “national standards for fishery conservation and
managemefitat the beginning of the statutéd. § 1851. Three are relevant to this
action:

Conservation and management measures shall prevent overfishing while

achieving, on a continuing basthe optimum yield from each fishery for

ah()a United States fishing industryid. 8§ 1851(a)(1) (“National Standard

Conservation and management measures shall be based upon the best
scientific information availableld. § 1851(a)(2) (“National Standh2”).

If it becomes necessary to allocate or assign fishing privileges among
various United States fishermen, such allocation shall be (A) fair and
equitable to all such fishermen; (B) reasonably calculated to promote
conservation; andC) carried out in such manner that no particular
individual, corporation, or other entity acquires an excessive share of such
privileges. Id. 8 1851(a)(4) (“National Standard 4”)

FMPs and-MP amendmentsiust conform to the National Standar@&ee id§
1851(a). Any proposed regulations must conform to the National Standards and to the
FMP. Id. 88 1851(a), 1854(b)(1).

2. Other Relevant MSA Provisions

In addition to the National Standards, the MSA contains two other requirements

relevant to this actianSection 303(a)(15) of the MS#&quires that every FMP

“establish a mechanism for specifying annual catch limits in the.glaplementing

regulations, or annual specifications, at a level such that overfishing does unoinate



fishery, including measures to ensure accountability.’8 1853(a)(15). Congress added
this requirement in 2007SeePub. L. No. 109-479, § 104(a)(10), 120 Stat 3575, 3584
(2007).

Section 407(d), an MSA provision specific to the Gulf of Mexico red snagbery;
requires that any FMP, FMP amendment, or implementing regulation must contain
conservation and management measures that “establish separate quotasdiomatr
fishing...and commercial fishing that, when reached, result in a prohibition on the
retention of fish caught during recreational fishing and commercial fishing,atesgg,
for the remainder of the fishing year.” 16 U.S.C. § 1883(d)(1). Congress added this
provision as part of the Sustainable Fisheries Act of 18#@&Pub. L. 104-297, §

207(b), 110 Stat. 3559, 3614 (1996).

It alsobears noting that states manage their own waters, and do not always conform
to federal rules concerning season length, size limits, or bag [ithé number of fish a
fisherman can catch and keep per day}at® regulations thus may affect the federal
management scheme.

3. The Secretary’s Advisory Guidelines

The Secretary has promulgated various “advisory guidelines” that do not have the
force and effect of law but are intended to assist regional councils in develdpitsy F
Sedd. 81851(b); 50 C.F.R. 88 600.305-600.39Hheseguidelines flesh out and
explicate the National Standards set forth in the MSA. For purposes of this case, the
most relevant guidelines are the ones that exphi@rstatutory objective, expressed in
National Standard 1, of “prevdmtg] overfishing while achieving, on a continuingsiza

the optimum vyield 16 U.S.C. § 1851(a)(1); 50 C.F.R. § 600.310.



4. Catch Limit Terminology
The Secretary balances the twin goals of National Standagtdventing
overfishing and achieving optimum yieldhkfrdugh a system of catch limit3he
guidelines establish a sdt‘@eference pointsfor catch limits,starting with the absolute
maximum that should be harvested and working down from there. 50 C.F.R. §
600.310(b)(2)(iv). Each reference point uses specific terms and phrases thatityor clar
the Court sets out as follows:

Maximum Sustainable Yield (MSY): MSY is the guiding reference point
and the"basis for fishery managementld. 8 600.310(b)(2)(i). MSY is
the largest catch that can be taken under gilieg environmental
conditions,id. 8 600.310(e)(1){{(A), and it relateslirectly to the concept
of “overfishing’

Overfishing: “Overfishing” occurs when a stock of fish has a level of
fishing mortality or annual total catch that jeopardizes the capacity of the
stock to produce the MSY on a continuing basis.ld. §
600.310(e)(2)(i)B).

Overfishing Limit (OFL) : The OFLis the catch level above which
overfishing occurs. Id. 8 600.310(e)(2)(i))(I0 A regional council’s
Scientific and Statistical Committee (SSC) sets the OFL each year. The
OFL represents the upper bowamd in any cansideration of catch limits
However, catch its are not automatically set at the OFL. NM&So
takes into accounttientific uncertaintyyand “management uncertainty.

Scientific Uncertainty: “Scientific uncertaintyrefers to the possibility of
error in estimating biomass, mortality rates, and other factors separate
from the government's role in fishery manageme®ee id. 8
600.310(f)(1).

Management Uncertainty “Management uncertainty” refers to
uncertaintyin the government’s management of the fishery, including the
accuracy of reported catch data and the ability of the government to
constrain the catchSee id.

Acceptable Biological Catch (ABC) ABC is an annual catch figure, set
at or below the OFL, with thdifference between the OFL and the ABC
designed to account for scientific @ntaintyin the SSC’s calculation of
the OFL.Id. 8§600.310(b)(2)(v)(D), 600.310(f)(2)(ii). The SSC sets both



the OFL and the ABC.ABC is an expressiowf the amount of fish that
fishermen could harvest during a peular yearwithout overfishing the
stock, with accommodation for scientific uncertainty.

Annual Catch Limit (ACL) : ACL differs from the ABC in that the ABC
estimates the amount of fishing the NMR®uld permit without
overfishing, whereas the ACL represents the amount that the agency
actually permits each yeaNMFS may set th&CL at or below the ABC

Accountability Measures (AMs) AMs are “management controls to
prevent ACLs, including secteACLs, from being exceeded, and to
correct or mitigateoverages of the ACL if they occlr. Id. §
600.310(g)(1). “AMs should address and minimize both the frequency
and magnitude of overages and correct the problems that caused the
overage in as short a time as possiblel. The guidelines describe two
kinds of AMs: “inseasoh AMs, and “AMs for when the ACL is
exceeded,” referred to by the parties as “postseason ANds.”

Inseason AMs Inseason AMs are AMs that the agency implements
during the fishing season to constrain catch. One inseason AM, often
referred to as a “buffer,” involves setting the amounp@&rmitted catch
below the ACL to guard against management uncertaintyd. §
600.310(g)(2). Other inseason AMs include closing the fishery when the
ACL has been exceeded or is projected to be esh@nd lowering the

bag limit Id.

Postseason AMsThe guidelines instruct regional councils determine

as soon as possible after the end of the season whether the ACL has been
exceeded.lId. 600.310(g)(3). If so, one postseason AM would be to revise
the inseason AMspplicable to the next seasoim, order to prevent
another overageld. Another postseason AM is an “overage adjustment,”
also known as a “payback” provision, where the NMFS reduces the next
season’s ACL to account for the overaggee id. If catch exceeds the

ACL more than once in four years, the regulations provide that “the
system of ACLs and AMs shid be reevaluated, and modified if
necessary, to improve its performance and effectivenéds.”

Rebuilding Plan: A rebuilding plan is a multiyear management plan that
aims to return a fishing stock to productive capacity in a certain
timeframe. If a stock is subject to a rebuilding plan, postseason AMs
“should include overage adjustments that redhee ACLs in the next
fishing year by the full amount of the overages, unless the best scientific
information available shows that a reduced overage adjustment, or no
adjustment, is needed to mitigate the effects of the overages.”



SectorACLs and Sector AMs: ACL may be divided intsectors €.g.
recreational or commercial).ld. § 600.310(f)(2)(iv). The guidelines
specify that “if the management measures for different sectors differ in the
degree of management uncertainty, then sector ACLs magdessary so

that appropriateAMs can be developed for each sector.ld. §

600.310(f)(5)(ii).

B. Management of the Gulf of Mexico Red Snapper Fishery
1. How NMFS Establishes Quotas and Sets Season Length

The Gulf of Mexico Fishery Management Council (“Council”) is the regional
council charged with managing red snapper and oé®t fish species in the Gulf of
Mexico. Seel6 U.S.C. 8§ 1852(E). The Council’s area inclu@lesas, Louisiana,
Mississippi, Aldbama, and Floridald.

In managing the fishery, the Council and NMFS rely on the Southeast Data,
Assessment, and Review (or “SEDAR”) stock assessment, which is a pevialdiat®n
of the red snapper stock that encompasses the amount and weight of fish, spawning data,
mortality rates, and other indicators related to the size and health of thg.fiSeeAR
1097. As SEDAR stock assessments become available, the Council uses them to set
future management plans or adjust existing plans.

Each year, befre the red snapper season begims Gouncil receives a
recommendation as to that yeaksceptableBiological Catch(ABC) from theCouncil’s
Scientific and Statistical Committee (SSOJhe Council then proposes to NMF&d
snapper “quota” for the yeailhe recommended quota is intended to sexv¢he total

ACL for red snapper in the Gulf of Mexico fisheryBecausette quotas include fish

harvested in adjoining state waters, NMFS must take staggharvests into account in

! “Quota” is used to refer to red snapper catch limits because the 2007 MSAnaememefferred not to
“annual catch limits” but to “quotas for recreational fishing...and comialdfishing.” Seel6 U.S.C. §
1883(d)(1). NMFS has determined that quotas antsf&@e functionally equivalent, and that the sum of
the recreational and commercial quotas is equivalent to a stock ACL. AR 4784.



managing the Gulf of Mexico red snapper fishe®ee50 C.F.R. § 622.8(a). Pursuant to
Section 407(d) of the MSAhe fishery issubdivided intaecreational and commercial
sectors, with separate quotas for eathus, the Council will also specify the allocation
of the total qua between the commercial and recreational sec@ustently,the FMP
specifies that the commercial sector receives 51 percent of the quota and thenatreat
sector receives 49 percent. AR 5074.

NMFS manages the commercial and recreational setiféesently. In the
commercial sector, each participant receives an Individual Fishing QUe@d), which
entitles that participant to a fixed, specific portion of the annual commercibl &ae
50 C.F.R. § 622.21Commercial vesselnust install geographical monitoring systems
and may only sell their catch to authorized dealSex id88 622.28 (“Vessel
Monitoring Systems”), 622.40 (“Restrictions on Sale/Purchase”). Since 2007, these
management measures have assured that the corahsector does not exceed its quota.
AR 4782. In fact, as the 2010 Amendment to the Reef Fish FMP observed, “there is no
possibility of a quota overrun for the commercial sector.” AR 369.

By contrastNMFS manages the recreational sector using améylsnits, bag
limits, and length of season. The only AM currently in place for the recreasectalr is
in-season closure of the fisher$ee78 FR 17882, 17883 (Mar. 25, 281 (“The in
season closures are the accountability measures for the @taéedd snapper sectdr.
NMFS estimates in advance how long it will take for the recreational sector to harvest its
guota, based on historical data, then sets the season length according to that projection.

AR 4262.



The primary data source for estimating recreational “landi(tg&l weight of
redsnapper caught$ the Marine Recreational Information Program (MRAIRYMFS
implemented MRIP several years ag@n effort to improve the quality tiie agency’s
landings estimates. AR 466MRIP data are collected in twmonth “waves,” with data
available 45 days after the wave end® 761. MRIP produces an estimate of red
snhapper landings through a combination of “docksitkrcepts” (referred to as “landings
data”)and phone surveysefferred to a “effort datd). AR 4714.

The docksidenterceptprogram, known as the Access Point Angler Intercept
Survey (APAIS), involves communicating with recreational fishermen wheréhern
from fishing trips. AR 50730f particular relevance to this casean alteration tthe
APAIS sampling design that NMFS made in March 2058eAR 4999. The change
allowed NMFS to capturdata fromfishing trips at time intervals during the day that the
agency had not previously sampled. AR 5000.

2. RecentHistory of Recreational Sector Management

Red snhapper stock is managed under the Reef Fish Fishery Management Plan
(“Reef Fish FMP”), first implemented by the Secretary in 1984. AR 6. dhttiime the
agency had already observed declines in the adult population of red sndppére
Council first amended the Reef Fish FMP in 1990 (“Amendment 1), with the goal of
stabilizing longterm population levels by 2000. AR 371. Red snappauriently

designated as “overfished,” and is subject to a rebuilding®pl@mer timeNMFS has

2NMFS also uses a “headboat” survey performed by the Southeast Fisheries Saater, and a Texas
Parks and Wildlife Depament survey of charter and private fishers. AR 4714. Those suaxey®t at
issue in this case.

3 A stock is considered “overfished” when its biomass has declined belelatat jeopardizes the
capacity of the stock to produce MSY on a contindiagis. 50 C.F.R. § 600.310(e)(2)(i)(E). Because it
takes time for biomass levels to recover, a stock may be designated ashedéréven when
“overfishing” is not currently taking place. The Gulf of Mexico red snappmk fits that description.



extended théarget date to complete rebuilding of the stock. AR 368. Currently the
target is 20321d.

Amendment 1 to the Reef Fish FMé&quired that the annual catch be allocated
between recreational and commercial sectors bashtstmmical percentages. AR 12.

The regulations implementing Amendment 1 set the allocation at 51 percent commercial
and 49 recreational, an allocation that survives to the preSeeAR 5074.

Prior to 1997, the Secretary permitted recreational red snapper fishirgpyadr
with catch levels constrained only by begdsize limits AR 4346. From 1997 to 1999,
NMFS used in-season monitoring, along with data from prior seasons, to project when
the quota would be reached and wheanltse the seasomR 4346. “In-season
monitoring” meant that, during the fishing season, an NMFS “quota monitoring team
tracked available landings data and combined that data with past patterns tondrejec
recreational sector would reach its qudih. The agency would announce the closure
date several weeks in advandd.

For the 2000 season NMFS abandot&ih-season quota monitoring operation
andbegan setting fixed seastamgthsin advance, based lyron projections of when the
quota would beeached.ld.* In 2000, NMFS set the recreational quata.47 million
poundswith a 2fish bag limitanda seasotasting fromApril 21 to October 31 AR
4347. Thequota, bag limit, and season length established in &008ined in effect
through 2007.1d. During that period, recreational landirgsceeded the quota in some

years and fell below in others. AR 3524.

* This did not mean that NMFS stopped gathering landings data. It only thagrduring the season,
NMFS no longer monitored the sector’s progress in harvesting tohaglibta.

10



In 2008, the Council amended the Reef Fish FMP with the gbaisdingred
snapper overfishing by 2009 or 2010 and rebuilding the stock by 2032. AR 368. To that
end, the Council prohibited fishing from January 1 to May 31 and from October 1 to
December 31 AR 4347. This meant that NMFS could not open the season until June 1,
and could not keep it open past September 30.

The recreationajuota for the 2008 season was reduced to 2.45 million pounds.
AR 3524. NMFS seta 66day season for 2008, closing Augustfher than September
30, in light of decisions biflorida and Texasot to conform to federal rules. AR 4347.
Even so, ecreationalandings exceeded the 2008 quota by 1.26 million pounds, or about
51 percent. AR 3524.

For 2009, with the sameecreationatjuota of 2.45 million pound®NMFS set the
season at 75 days. AR 434Therecreationalandingsexceeded thgquota by 2.175
million pounds, or about 88 percent. AR 3524.

For 2010NMFS raised the recreationgliota to 3.403 million pounds, and set the
season at 53 days. AR 4347. The Deep Water Horizon spill cut the seasoghort
4347.

NMFS set th&011recreationalguota at 3.521 million poundand projected a
48-day seasoon the basis of that quota. AR 4348. After the season ended, but before
NMFS had receivegdreliminary landings estimatesiet Council authorized raising the
recreational quota b.345 million pounds ansuggestedeopening the seasamthe
fall. 1d. NMFS adopted the Council’'s recommended quota incrddse-dowever,
preliminary June and July landings estimaetcated that recreation&ndings had

exceeded not only the original quota but also the newly increased dgioteor that

11



reason, NMFS did not reopen the 2011 seasdnThe final estimates revealed that
recreational landingexceeded the 2011 quota by 734,000 pounds. AR 3524.

In 2012, NMFS removed the restriction on fall fishing, such that the recreational
season would not automatically close on October 1. This change allowed NMFS more
flexibility to reopen the season in the fallit determined thaadditional quota was
available See77 FR 31734, 31737 (May 30, 2012).

The 2012ecreationafjuota was &t at3.959 million pounds. AR 3524The
agencyinitially seta 40day seasagrbut extended six more days in light of extreme
weather conditions. AR 4347.h@&2012 recreational landgsexceeded the quota by
1.187 million pounds, or about 30 percent. AR 3524.

C. The Challenged Agency Actions
1. The May Final Rule and June Temporary Rule

A 2012 regulatory amendment to the Reef Fish FHeifotal quotas for both
2012 and 2013. AR 1086. The total quota for 2013, including commercial and
recreational, was set at 8.69 million pourals increase over 20. AR 1086.The2012
FMP amendment specifically stated that the 2013 quota increase was contingent on
acceptable biological catatot being exceeded in 2012, and provided that “[i]f NMFS
determines the 2012 ABC is exceeded, NMFS will maintain the 2012 commercial and
recreational quotas in the 2013 fishing yedd?

As discussed above, the recreational sector did exceed its quota in 2012, by 1.187
million pounds. AR 3524. The Council's S&€verthelessetthe2013ABC at 8.46

million pounds, rather than at the 2012 quota level (8.08 million). AR 2294. T®e SS

12



declined tooffer any guidanceeyond 2013, because it expected a new stock assessment
in 2013. Id.

The Council met in February 2013 to consider the SSC’s recommendatiBns.
2926; AR 4335. It published itecommendatiom the form of a Framework Action,
issued on March 26, 2013 (“March Framework ActiohJhe Council citegbreliminary
dataindicating that the recreational sector had exceeded the 2012 quota of 3.959 million
pounds by over a million. AR 4344 .hileequotaalternativedor 2013were considered
(1) no action ie., leaving the2013quota at 2012 levels)?) setting the quota at the level
of the 2013ABC (8.46 million pounds), an(8) implementing a 20 percent buffer for the
recreational sector. AR 4349. The Council chtbgesecond alternativeecommending
a quota of 8.46 million pounds, equal to the ABC, with no bufigr. Though, as the
Council recognized, this wésot as biologically conservative” as the buffer alternative,
the Council observed that*hald] managed the recreational red snapper sector based on
the ABCfor several year’ Id.

In light of plans by te Gulf states to implemeseason lengths and bag limits
inconsistent with the proposed federal regulations, NMFS published an emergency rule
on March 25, 2013, authorizing stateecific closure datdsr the recreational sectoi78
FR 17883. Ainal rulepublished on May 29, 201(#&e “May Final Rule”approved the
Council’'s recommended quota of 8.46 million pounds. AR 4680. This created a
commercial quota of 4.315 million pounds and a recreational quota of @illidH
pounds.Id. The May Final Rule alsestablishedndividual closure dates for each Gulf

state. Id.

® Plaintiffs refer to this document as the “February Framework Aétire tothe meeting date, but in the
interests of clarity the Court will refer to it by its publication date.

13



However, the District Court for the Southern District of Texas vachted t
emergency rule on May 31, 2013, finding that the rule “was not enacted in compliance
with the required criteria for emergency measures,” and also thstiatiespecific
closure dateSmpermissibly discriminate[dfgainst citizens of different states i
violation of 16 U.S.C. 8§ 1851(a)(4).Texas v. Crabtree948 F. Supp. 2d 676, 690 (S.D.
Tex. 2013).

NMFS responded to the court’s decision by publistartgmporary rule (the
“June Temporary Rule;which eliminated the statpecific closure dates asdta Gulf
wide recreational sectafosure date of June 29, 2013. 78 FR 34586, 34587. The 8.46
million pound quota remained in effect. NMFS set the season length at 28 days to reflec
the agency'projections as to when thecreational quota woulde reachedld. at
34586.

2. The September Final Rule

A newstock assessmeatrived in May of 2013, as anticipated. AR 4778. The
SSC reviewed the stock assessment and determined that the ABC for 2013 could be
increased to 13.5 million pounds total, asgas itfell to 11.9 and 10.6 million pounds in
2014 and 2015, respectivelid. Because the ABC was set very close to the overfishing
limit (OFL), with only a small affordance for scientific uncertainty, the SSC also
recommended 20 percenbuffer toaccount for management uncertaintg.

Thefull Council did not meet until Jul2013 after the28-dayJune fishing season
had closed. The Council published another framework actieri'July Framework
Action”) recommendinghat NMFS set the 2013 quota below the ABC, at 11 million

pounds rather than 13.5 million pounds, in order to achiégerstant catchin 2014

14



and 2015.1d. The Council determined that setting the 2013 quota at 11 million pounds
would reduce the likelihood that NMFS would haveléarease quotas 2014 and 2015.
Id.

The Council also suggested reopening the season in the fall to allow for
harvesting of the additional quota amount, but only “contingent upon there being unused
guota availablé. AR 4786. Every alternative considered by the Council specified that
there must be unused quota available for NMFS to reopen the séasdine Council
noted that “[bgcause of thpotential for a quota overage during the June season, the full
amount of a quotaicrease may nde availablé. 1d. Thus, the length of the reopened
seasonwWould be based on the landings from the June season subtractatdrmtal
recreational quota (original quota plus increasé&).” The Council also opined that a
split seaon “would allow NMFS to better determine how much quota is available before
setting the closing date for the supplemental season, which should result in nnoageacc
projections for 2013.” AR 4785.

Though the Council considered t88C’s sggestion of a 20 percent bufférdid
not adopt the proposed buffeFhe Council explainethatthe distance between the ABC
(23.5 million) and the 2013 quota (11 million), which the Council recommended in order
to achieve a constant catttirough 2013, 2014, and 2015, woaldofuncton as a “de
facto buffef against overages in the recreational sector. AR 4785. According to the
Council, “an additional buffefwas] not necessary to prevent risking the rebuilding plan
or overfishing.” Id. The Council acknowledgl that “management uncertainty was high
for the recreational sector,” based on “quota overages in recent years Aibtained

that “reductions in overages are likely for upcoming years because thelwenehmark

15



stock assessment provides data that is more updated than what has recently been used fo
projections and is based on better models, and because the system for collecting
recreational data has improvedd.

Also in July 2013pefore NMFSknew how much red snapper had been caught
during the June 2013 seasthre agency evaluatdww long a fallseason might last. AR
5006. Based on historical landings d&&FS estimated that the fall catch rate would
be roughly 50 percent of the summer catch rade.At thatrate, the proposed quota
incresse would allow NMFS to reopen the fishing season for 21 days in theédallhis
21-day estimate assumed that recreational landings in the June 2013 season had met,
without exceeding, the quota then in effect (4.145 million pounds). AR 5011.

On August 14, 2013, NMFS published a Notice of Proposed Rulemaking,
describing the proposal tocrease th013 quota to 11 million poundstal. 78 FR
49440, 49441. An 11 million pound total quota would allow 5.61 million pounds for the
commercial secr and 5.39 million for the recreational sector. NMFS explained in the
notice that “[if this rule is implemented and thecreatonal quota for red snapper were
to increaseNMFS may be able teeopen the recreational season forsedpper during
2013, if additional quotes available after the June landings kmewn’ Id.

In late August, NMFS received the June 2013 landings estimates. As it turned
out, MRIP landings estimates indicated that recreational fisheactaallycaught 6.13
million pounds of red snapper during the June 2013 season. AR Bhis®xceeded
NMFS’s estimate of what would be caught during the 28-day June season by 1.985

million pounds. lialso exceedetthe proposetewquota by 740,000 pounds.

16



A guestion emerged as to the cause of the large ovelkigeCyr,the Director of
the NMFS Office of Science and Technold@ST), analyzed thé/RIP landings
estimates to determine why they were “higher than anticipated.” AR 49¢9noted as
a possible cause that NMFS had recently implemented sawgralvementdo the
MRIP sampling methodologgpecifically the change to APAIS sampling desigh;
seePart I(B)(D), supra

OSTanalyzed whetheany of the 2 million pound ovega “could be attributable
to any changes in tleampling desigri AR 4999. The analysis indicated that&mpling
under the new design was capturing charter and private boat angler fishirmgj tires
intervals that had no sampled trips in the previmes’ Id. In other words, the staff
conducting dockside interviews had reached fishermen at new times of ligy raised
concern that themproved temporal coverage may have been partly responsible for the
big increase in red snappsatch, especibl if trips returning in these previously
uncovered time intervals tended to be more directed to offshore fishing and red $napper.
AR 5000.

To assess how much of the overage was due to improved sanqiimg,
attempted to simulate whtite 2013 recreational landings would have been under the old
APAIS sampling designAR 5000-5001. By removing the variable of sampling design
from the equation, OST hoped to determine how much, if any, of the 2 million pound
overage could be attributed to the design change. simulationsdid not provide
strong evidence that effects related todhange to the new, improved...sampling design
could easily explain much of the increase in the red snapper catch estimat28Itoto

2013”7 AR 5001. Cyr characterized the analyses performed by OST as “inconclusive.”

17



Id. He admitted that OSThad] not been able to demong&dhat the change to the new
APALS sampling design had a significant effetttoughhe also cautioned that OST
coud not “safely conclude at this time that the change in design had no efigct.”

On September 9, 2013, Bonnie Ponwith, Director of the Southeast Fisheries
Science Centerecommended that instead of using the MRIP landings estimate, which
was 6.13 million pounds, NMFS should assume that the recreational sector caught
exactly as much as the agency projeetedld be caught during the June 2013 season —
i.e,, 4.145 million poundsAR 5003. Ponwith acknowledgédatreopening the fishing
season in October 2013 was “premised on landings from the June season falling at or
below the recrd@nal quota currently in place.ld. Assuming a catch of 4.145 million
pounds would allow NMFS to reopen the seadan.

According to Ponwiththe“newdockside intercept protocolgiade using the
actual 2013 MRIP estimates “complicatedd. The 2013 quotwas sebased on
landingsestimateghat used old sampling protocolghereaghe 2013 MRIP estimates
used newer protocols, so Ponwitbemed the figures “necomparable.”ld. She noted
that OST's evaluatiowas inconclusive, and further analysis would not be complete
before NMFS decided whether to reopen the fishing season in Octdbdfor that
reason, she concluded thatifrently the besicientificinformationavailable for
determining the landings during the June season is the projection that was usdtkto set t
season length.ld. Ponwithacknowledgedhat ‘[tjhereis uncertainty in the projection,
because it is based orsamptions about effort levels, catpbr-unit effort and average
weights for landed fish.'ld. Accordingly, $ie recommended th&his uncertainty should be

factored into decisions about season length for the fall séathn.
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In preparation for issuing a final rule, NMFS drafted an addendum to its previous
assessment of possible fall season length, which had projectediay #dlt seasonSee
AR 5011. The agencyecognized that its prior estimate was “contingent on the previous
guota of 4.145 [million pounds] being met, but not exceeded during th0LBe
[season].” AR 5011. NMFS noted that the MRIP estimates indicated a 1.98 million pound
overage.ld. NMFS alsoexplained that MRIP catch estimates for June 2013 weoee"
accurate and less Biad than those produced in pgstrs because MRIP redesigned the
Access Point Angler Intercept Survey in March 2013 to prowideh better coverage of the
variety of fishing trips ending at different times of dayd. The addengim echoed
Ponwith’s conclusion that the 2013 quota and the 2013 MRIP landings estimates were “not
directly comparable.ld. Because NMFS could not form “a sufficient understanding of how
to use the new MRIP landing estimates without better understamolimghey fit into the
broader scientific basis for rethapper management,” the agendgtérmined the best cae
of action is to base a decision on whether to proceed with a fall season using previous
projections developed fastimating the supplementgason length. Id.

As discussed above, NMFS had previously projected that catch rates in the fall would
be 50 percent of summer catch rates. However, public testimony indicatéall fishing
effort might prove higher thaNMFS hadexpected Id. NMFS deemed it unrealistic to
assume that fall catch rates woebhctlyequal summer catch rates, due ¢hildren being in
school, inclement weather, and other activities, such as hunting and football.” AR 5013. To
account for possible increased effort in the fall, as well as “questions about the regtv dat
NMFS chose to split the difference and assume fall catch rates would be 78 pérce

summer catch rates. AR 501Phis meant a I4lay season rather than a @y sason. Id.
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On September 18, 2013, NMFS published a final rule (the “September Final
Rule”) increasing the 2013 quota to 11 million pounds and settingdayl fall fishing
season. 78 FR 57313, 57315. The final rule describes the June 2013 landirags®stim
as “unexpectedly high relative to previous yeaig.’at 57314. NMFS stated that ip
misleading to make a direcomparison between these numbers, howdesrause if the
new MRIP methodology had been available to use in the 2013 stock assessment on which
the currenABCs and quotas are baséikn theoriginal quotas may have been set much
higher” Id. The September Final Ruilecludes NMFS’sonclusion that “the best
scientific information available to determine landings during time keason is the
projection used to set the season lerigtt.
D. Procedural History

Plaintiffs filed suit challenging the May Final Rule and the June TempBuag/on
June 28, 2013SeeDkt. #1. The parties then moved to stay the case, anticipatirfgSNM
would publish another final rule for the fall 2013 season and that Plaintiffs would seek to
amend their complaint to include a challenge to that rule. The Court grantealythensk
also grantedhe Coastal Conservation Association’s motion to intervene on behalf of
Defendants.SeeDkt. #33. After NMFS published the September Final Rule, Plaintiffs
amended their Complaint to include a challenge to that rule as 3esDkt. #31.

Plaintiffs claim that NMFS violated the followilgSA provisions: Section 407)d
(16 U.S.C. 8 1883(d)(1)), National Standard 2 (16 U.S.C. § 1851(a)(2)), Section
303(a)(15) (16 U.S.C. § 1853(a)(15)), Section 304(b) (16 U.S.C. § 1854(b)(1)), National
Standard 4 (16 U.S.C. § 1851(a)(4)), National Standard 1 (16 U.S.C. § 18p1éxd

Section303(a)(1)(A)(16 U.S.C. § 1853(a)(1)(A) SeePIs’ First Amended Complaint
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(“Compl.”), Dkt. #31, 11 86-118. Plaintiffs also bring claims under the APA and NEPA.
See idff 12131.

The Court granted the parties’ request for expedited proceedings. Plainifs,N
and CCA have all filed motions for summary judgment. The Court heard oral argument
on February 11, 2014.

Il. LEGAL STANDARD

Under the MSA, e Court reviewshe regulatory actions at issue in this case under
the standard set forth in the APA, except that a court “shéfl set aside any such
regulation or action on a ground specified in section 706(2)(A), (B), (C), or (fhyeof
APA].” 16 U.S.C. § 185%)(1). Under Section 706 of the APA reviewing court shall
“hold unlawful and set aside agency action, findings, and conclusions found to
be.. arbitrary, capricious, an abuse of discretion, or otherwise not in accongéhce
law.” 5 U.S.C. § 706(2)(AV.

Under the APA’s'narrow” standard of review, “a court is not to substitute its
judgment for that of the agencyyotor Vehicle Manufacturers Ass'n of U.S., Inc. v.
State Farm Mut. Auto. Ins. Cal63 U.S. 29, 43 (1983and “will defer to the [agency]
interpretation of what [a statute] requires so long as it is ‘rational and segbyrthe
record.” Oceana, Inc. v. Lock&;70 F.3d 1238, 124(.C. Cir. July 19, 2011) (quoting
C & W Fish Co. v. Fox931 F.2d 1556, 1562 (D.Cir. 1991)).

Neverthelesso meet the APAtandard an agency musixamine the relevant

data and articulate a satisfactory explanation for its action including aalatmmmection

® Plaintiffs’ Amended Complaint also includes an alleged violation of Nat®tamdard 5, 16 U.S.C. §
1851(a)(5). However, Plaintiffs have relinquishkedt claim. SeePIs’ Reply in Support of Plaintiffs’
Motion for Summary Judgment, Dkt. #49, at 13 n.22.

" Review of agency actions under NEPA is also performed according to thetARdard.SeeBalt. Gas
& Elec. Co. v. Natural Res. Def. Coundb2 U.S. 87, 9798 (1983).
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between the facts found and the choice made (internal quotation omitted)An
agency acts arbitrarily and capausly“if the agency has reliedn factors which
Congress has not intended it to consider, entirely failed to consider an impspeaat of
the problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or & implausible that it could not be ascribed to difference in view
or theproduct of agency expertiseAdvocates for Highway & Auto Safety v. Fed. Motor
Carrier Safety Admin429 F.3d 1136, 1144-45 (D.C. Cir. 2005) (quotstgte Farm
463 U.S.at48). “This deferentiabtandard cannot permit courts to€relyto rubber
stamp agency actions,’ nor be used to shield the agency's decision from undergoing a
‘thorough, probing, in-depth review.’Flaherty v. Bryson850 F. Supp. 2d 38, 47
(D.D.C. 2012)internal citations omitted)The court should evaluate “whether the
decision was based on a consideratibthe relevant factors and whether there has been
a clearerror of judgment.”ld.

1. DISCUSSION

A. CCA'’s Procedural Challenges

Defendanintervenor Coastal Conservation Association (CCA) raises a host of
procedural challenges. CCA contends that Plaintiffs lack Article 11l stgrmh all
claims, and that all claims are moot in light of the 2013 season closure. Defendant-
Intervenor’s Cross-Motion for Summary Judgment (“Defendant-Intervenors Mokt), D
#43, at 20, 36. CCA also argues that Plaintiffs abandoned certain claims, and waived
others by not raising them before the ageridyat12, 14. Finally, CCA insists that
some of Plaintiffs’ claim are challenges to agency inaction, and thus fall outside the

scope of judicial review authorized by the MSK. at 21; Defendanintervenor’'s Reply
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in Support of Cross-Motion for Summary Judgment (“Defendant-Intervenor’s Reply”),
Dkt. #50, at 8.

For the reasons given below, the Court concludes {haPlaintiffs have standing to
sue; (2) the case is not mo(®) Plaintiffs preserved all but one claim, which they
acknowledge abandoning; (4) Plaintiffs properly raised their objections before tioy age
in administrative proceedingand(5) the challenged actions faliithin the judicial
review provisions of the MSA.

1. Plaintiffs Have Article Ill Standing

“To satisfy Article IlI's standing requirements, a plaintiff must show thahe or
she hasuffered an injury in facthat is (a) concrete and particularized and (b) actual or
imminent, notconjectural or hypothetical; (2) the injury is fairly traceable to the
challenged action of the defendaamd (3) it is likely, as opposed to merely speculative,
that the injury will be redressed by a favoratdeision.”Gilardi v. U.S. Dept. of Health and
Human Serv., 733 F.3d 1208, 1228 (D.C. Cir. 2013). “[l]n reviewing the standing
guestion, the court must be careful not to decide the questions on the merits for or against
the plaintiff, and must therefore assume that on the merits the plaintiffs in@uld
successful in their claims.City of Waukesha v. EP&20 F.3d 228, 235 (D.Cir.
2003).

CCA claims that Plaintiffs have no “injury in fadbeécause jeopardy to losigrm
stock conservation is neither actual nor immindbéfendartintervenor’s Mot. at 27.
CCA also contends that the challenged actions have not reduced or affected the
commercial fishing quotald. at 29. Even if Plaintiffscould prove an injury, CCA

argues, thalleged injury is not fairly traceahler likely to be redressebdecause
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Plaintiffs have not shown a connection between management of the recreatiamal sect
and injuries to the commercial sectdd. at 30312

The Court need not address this matter in great depth, as the Plaintiffs’ standing to
bring this suit is selévident. SeeSierra Club v. E.P.A 292 F.3d 895, 899-900 (D.C.

Cir. 2002)(“In many if not most cases the petitioner’s standing to sed@kw of
administrative action is seivident; no evidence outside the administrative record is
necessaryor the court to be sure of i}.” Plaintiffs are commercial red snapper
fishermen. Compl. { 2. They allege that the challenged agency actions led to an
overharvesting of red snapper that threatens their livelinttbdlt is selfevident that
overharvesting of red snappereither sector could negatively impact both sectors’
interests in the fishery’s healtiPlaintiffs have also explained how overages in the
recreational sector could affect the plan for a “constant catch” in 2014 and 26d3ls’
Motion for Summary Judgment (“PIs’ Mot.”), Dkt. #4&, 34; PIs’ Reply a4; see also
AR 4860, 5074 (explaining that a higher 2@E3chwould require lower quotas in 2014
and 2015, for both recreational and commercial sectors).

CCA cites no case in which a group of fishermen were denied standing to
challenge a rule that regulated the amount of catch in their fisewyrts in this Circuit
have grantedtanding to similaplaintiffs in the samé¢or even more attenuated)
circumstancesSege.g, Ctr. for Biological Diversity v. Blank933 F. Supp. 2d 125,
136-38 (D.D.C. 2013) (granting environmental group standing to challenge bluefin tuna
management nasures, even where quota was not reduyé¢ddherty v. Bryson850 F.

Supp. 2d 38, 48 (D.D.C. 201@ranting standing where the plaintiffs claimed that their

8 The Court notes that the federal defendants do not challenge Rasitfiding on the MSA and APA
claims.
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ability to harvest striped bass was harmed by NMFS'’s failure to adopt adequate
conservation measelito protecthe Atlantic herring upon which striped bass fedah).
Oceans Campaign v. Dale¥83 F. Supp. 2d 1, 10 (D.D.C. 2000) (granting standing to
recreational fishermen who alleged that NMFS management measures failedeta pr
commercial fishers from damaging fish habitaks)Carolina Fisheries Ass'n, Inc. v.
Gutierrez 518 F. Supp. 2d 62, 81-83 (D.D.C. 2003Pafiting standing to commercial
fishermen who challenged management restrictions on commercial sigappeer
fishery).

The Court ses no reason to deny standing to Plaintiffs simply because Plaintiffs
are commercial fishermen challenging management of the recreatiotual $ted
snapper fishermen, commercial or recreational, harvest the samérgint¢kesame
waters. Overharvesting of red snapper is as likely to injure commercial as recedation
fishing interestsand overharvesting directlytraceableindeed dependent upon,
NMFS’s management actions lack thereaf Furthermore, the Court’s decision in this
case is likely toedress Plaintiffs’ injury. Accordingly, Plaintiffs have Article Il
standing.

2. Plaintiffs’ Claims are Not Moot

“A case becomes moot...when the issues presented are o lliveg or the
parties lack degally cognizable interest in the outcomalfeady, LLC v. Nike, Inc133
S. Ct. 721, 726 (2013internal quotation omitted)Unless and untilit becomes
impossible for the court to grant any effectual relibbtever to the prevailing partythe
case is not mootUnited States v. Philip Morris USA In&66 F.3d 1095, 1135 (D.C.

Cir. 2009).
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The mootness doctrine does not apply wlgkkthe challenged action was in its
duration too short to be fully litigated prior to its cessation or expiration, and (2) ther
was areasonable expectation that the same complaining party wewddbjected to the
same actiomgain.”United Bhd. of Carpenters & Joiners of Am., AELO v. Operative
Plasterers’ & CemeniMasons’ Int'l Ass’n of U.S. & Canada, ARCIO (“Carpenters),
721 F.3d 678, 687 (D.C. Cir. 2013) (internal quotabtamtted). This is known as the
“capable of repetition yet evading review” exceptidd.

An action is “capable of repetition” if there“s reasonable degree of likelihood
that the issue will be the bagita continuing controversy between the two partiéd.”
at 688 (quotation omitted). Courts focus not'whetherthe precise historical facts that
spawned the plaintiff's claims are likely to re¢uut rather on tWhether the legal wrong
complained of by the plaintiffs is reasonably likely to récubel Monte Fresh Produce
Co. v. United State$70 F.3d 316, 324 (D.C. Cir. 2009)n estimating the likelihood of
an event's occurring in the future, a natural starting point is how often it hasedcicurr
the past.” Carpenters 721 F.3d at 688 (quotinglarke v. United State915 F.2d 699,
704 (D.C.Cir. 1990) (en banc))An action “evades review” whef¢he challenged
activity isby its very nature short in duration, so that it could not, or probably would not,
be ableto be adjudicated while fully live.Conyers v. Reagaf65 F.2d 1124, 1128
(D.C. Cir. 1985) (internal quotations and emphasis omitted).

The NMFSactionsPlaintiffs challenge are precisely the sort of agency actions for
which the “capable of repetition yet evading review” exception exishe “legal
wrongs” at issue are alleged failures by NMF8dmply with MSA requirements,

leading to overages in thecreationakector In future agency decisiorthie
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administrative recalswill by necessitydiffer at least somewhat frothe record before
the Court, buthe samélegal wrongs” may well reur. Overages in the recreational
sector have occurred in six of the last seven years. This frequeygssss that future
overages arat a minimum “capable of repetitiocnSeeCarpenters 721 F.3d at 688.

NMFS may publish quotas and season lengths right up to the moment the fishing
seasons begins, amtienafter it has begun. The season may last less than a month. In
this case, NMFS published the May Final Rule on May 29, 2013, two days before the
beginning of the 2013 fishing season. AR 4680. The June Temporary Rule, which set a
Gulf-wide closing datewas published ten days into the seasbae’8 FR 34586, 34587.
NMFS published the September Final Rleles than two weeks before reopening the
fishing season on October 1, 2013ee78 FR 57313, 57315. Such actions “could not, or
probably would not, be able to be adjudicated while fully liv€dnyers 765 F.2dat
1128. For these reasons, Plaintiffs’ case satisfies the “capable of repetitienagkng
review” exception to the mootness doctrine.

3. Plaintiffs Preserved All But One Claim

Claims not biefed may be deemed abandon&ege Terry v. Rend01 F.3d 1412,
1415 (D.C. Cir. 1996)CCA argues that Plaintiffs have abandoned their claims under
National Standard 5 (16 U.S.C. 8§ 1851(a)(5)), National Standard 1 (16 U.S.C. §
1851(a)(1)), 16 U.S.C. § 1853(a)(1)(A), and a portion of their APA claim concerning
NMFS’s determination of the projected catch rate in the fall 2013 fishingrse&se

Defendaniintervenor’'s Mot. at 12. CCA also contends that Plaintiffs have abandoned all

° As with standing, the federal defendants do not join CCA in arguiress. It is instructive that the
agency aparently accepts that Plaintiffs have standing, and that this Cougtaatrrelief.
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claims reléed to the June Temporary Ruliel. Plaintiffs concede that they have
abandoned their claim under National Standar®&ePIs’ Reply at 13, n. 22.

Plaintiffs’ briefs demonstrate that they preserved all other claims. National
Standard 1, 16 U.S.C.1853(a)(1)(A) is mentioned explicitly, and by implication,
throughout Plaintiffs’ briefs.SeePIs’ Mot. at 29-30, n. 24Plaintiffs alsoexplain in their
opening and reply briefshy NMFS erred in adjusting the catch rate for the fall 2013
seasonwhich preserves that portion of their APA clai®ee idat 19; PIs’ Reply at 18.
Finally, in challenging the 28ay June 2013 season, Plainttfisrebydirectly
challenged the portion of the June Temporary Rule that set the Gulf-wide fishswns
length. Seead. at 14 (noting that “NMFS set the recreational fishing season for June 2013
in the May Final Rule and June Temporary Rule,” and arguing that “NMFS violated
Section 407(d) by authorizing a 28-day recreational fishing in June that resulted in a 48%
overage”). This preserved Plaintiffs’ challenge to the June Temporary Rule

4. Plaintiffs Properly Raised Their Concerns with NMFS

“[A] party will normally forfeit an opportunity to challenge an agency rukemga
on a ground that was not first presented to the agency for its initial consideration.”
Flaherty, 850 F. Supp. 2dt57 (quotingAdvocates for Highway & Auto Safety29 F.3d
at 1150). Plaintiffs must “alert the agency tbeir position and contentions, in order to
allow the agency to give thesue meaningful considerationld. However, courts have
foundthis requirement satisfiaghere a third party raised the issue duridmmistrative
proceedings, or where an agency’s decision “indicates that the agency had the

opportunity to consider the very argument pressed by the petitiopgdioial review.”
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Natural Res. Def. Council, Inc. E.P.A, 824 F.2d 1146, 1151 (D.C. Cir. 19&ifjternal
guotations omitted).

CCA contends that Plaintiffs failed to raise their issues before the agency in
advance of the Magnd Septembdftinal Rules.’® CCA also emphasizes that three of the
plaintiffs submitted a comment supportitige proposal that became the September Final
Rule, and that Plaintiffs nevgproposed a specific accountability measure that NMFS
should adopt.” Defendant-Intervenor’s Mot. at 15, 19.

Upon review of the comments submitted on the May and September Final Rules,
it is evident that NMFSvas presented with the objections underlying this action and had
a fair opportunity to consider them.

a. Comments on the May Final Rule

Plaintiff Wayne Wernés comments on th®lay Final Rule complained that
“[t]he existing plan contains no accountability measures as required byvheAR
4620. Specifically, Werner notelat ‘[tjhe overage from the previous year is not
deducted from the following year'sigfa; the enforcement anagbnitoring doesiot
increase; the number of anglers is not cagpédl. Werner cited MSA Section 40¥)’'s
requirement that NMFS prohibit the retention of fish above the quota, explaining that
“the agency has established a patieafrfailing to prohibit the retention of fish far after
the recreational quota has been reachetliadation of the provision.”ld. Werner
assertedhat the recreational overages actually operate to “reallocate quota from the

commercial to the recreational sectord’” Citing National Standard 4, Werner wrote

19 cCA also argues that all claims against the May Final Rule were “merdgedilaims against the
September Final RuleSeeDefendantintervenor’'s Mot. at 18. CCA @3 not explain why such a merger
should make irrelevant any comments Plaintiffs submitted to NMFShinembion with the May Final
Rule. Accordingly, the Court considers separately the Plaintiffs geaticn in each rulemaking.
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that “continued effectiveeallocation by allowing the recreational sector to exceed its
catch is unfair and does not promote conservation.” AR 4621.

Plaintiff Fish for America’s comments on tiay Final Ruleechoed all of
Werner’s objections. Fish for America suggested that Ns#Eshe recreational fishing
seasoriength“with full knowledge that the lack of monitoring and other factors will
result in continued overages the following year with no payback provisions in’place.
AR 4623. Fish for Americaalso elaborated on the reallocation complaiAttifough the
recreational quota is technically limited to 49 percent efdtal, the understanding that
it will be exceeded in practice mak#hat technicality meaningleaad results in an
effective violation of 407(d).” AR 4624.

A third party, the Environmental Defense Fy&iDF), raisedsimilar concerns in
its comments. EDF referencetthé history of consistent evages in the recreanal red
snapper fishery under measures like those in the proposédaiethy made it ‘dnly
remotely possible that the measures succeeelgasred by the Magnusdstevens Act.”
AR 4617. According to EDFthe current recreationalanagement plan” made it
“almost certain” that quota overages would continue, “potentially jeopardiziegtrec
rebuilding of the red snapper stdckd. EDF cited the same sections of the M&Adid
Werner and Fish for Americalong with16 U.S.C. § 1853(a)(1)(A)ld.

Though the agency need not have received notice of precisely which causes of
action Plaintiffs would eventually bring, the commemtgaal that in fact NMFS did have
explicit notice of Plaintiffs’ claimsainder MSA Section 407(d), Section 303(a)(15), and
National Standard 4Seel6 U.S.C. 88 1883(d)(1) (requiring prohibition on the retention

of fish), 1853(a)(15) (requiring accountability measures), 1851(a)(4) (requaimanid
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equitable allocation reasonably calculateghtomote conservation). The concern around
de factoreallocation expressedby all three commenteralso covers Plaintiffs’ cause of
action under MSA Section 304(b%eed. 8 1854(b)(1) (requiring consistency between
FMP and management measures).
b. Comments on the September Final Rule

Plaintiffs Guindon, Werner, and Waters (hereinafter “Guindenofmitted
lengthy written comments on the September Final RGleindon’s comment supped
increasing the 2013 quota to 11 million poun8geAR 4989. However, at the time
Guindon submitted the comment, NMFS had not yet published its decision to reopen the
recreational fishing season in fall 201Bhe comment made crystal clear tatindon
supported only “that portion of the proposed rule that would increase the 2013 tota
allowable catch to 11 milliopounds’ Id. Guindonremained concerned that the
proposed rulefail[ed] to include meaningful accountability measures for the recreational
sector.” Id. Guindonalso reiterated that “[t]he lack afeaningful accountability
measures for the recreational sectotates several provisions of the Magnusttevens
Act,” and explained that further recreational overages would accomplddfacto
reallocation from the commercial to the recreational sector that is inconsistent with the
apportionment between those sectors as established by the Reef Fish FMP.” AR 4989-
90. Guindon insisted thatf‘the preliminary results [estimating June 2013 landings]
proveaccurate, the recreational sector stdwé required to pay back in 2014 any
overage from 2013.” AR 4991n addition,though Guindon supported increasing the
guota to 11 million pounds, the comment attacked the logic underpinning the Council’s

recommendationld. at 499091. Guindon explained that the gap between the ABC and

M Fish for America alsexplicitly cited this section in its commentSeeAR 4624.
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the quota could not achieve “constant catch” while also serving as a “de fdetd buf
against recreational overages, and asserted that such a “de facto buffer” woutke penal
the commercial sector, which has no ovesage.

EDF also submitted comments on 8eptember Final Rulsuggesting sector-
specific buffers (which would meanbuffer on the recreational segtoAR 4984.
EDFs comment agaiexpressed skepticism that existing management measures would
succeed, given the history of overages, and EDF again identified the MSA prothsibns
would be violated. AR 4985 (citing 16 U.S.C. 88 1883(d), 1853(3){BH3 (a)(1)(A),
1854(b)).

These comments gave NMFS sufficiatice of the issues underyg the present
action'? Guindon’s comments on thednstant catchplan became the basis of
Plaintiffs’ claim that setting the quota at 11 million was arbitrary and capridious,
violation of theAPA. SeeCompl. 88 121-26. Guindaalso revisited the issues raised in
Werner’s and Fish for America’s commentsthe May Final Rule. EDF echoed its
earlier commentsWhether or not Plaintiffs (or a third party) wexetuallyrequired to
identify speific accountability measuregbat NMFS should adopthe record reveals that
commenters did soSeeAR 4620 (“[tlhe overage from the previous year is not deducted
from the following year's quota; the enforcement and monitoring nitescrease; the
number of anglers is not capped”); AR 4623 (discussing payback provisions); AR 4984

(suggesting sector-specific buffers); AR 4991 (sugggstipayback provision for 2014).

12ithout deciding whether a lawsuit on its own would provide sufficietita to the agency, the Court
observes that Plaintiffs filed this suit on June 26, 2013, and that thesgairity moved for a stay on July
29, 2013, in recognition that Plaintiffs would likely amend their comptaimclude the final rule NMFS
planned to publish in Septembe3eeDkt. #1, 21.
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The only causesf actionthat are not directly addressed, with citations to the
MSA, are Plaintiffs’ causes of action under National Standards 1 aHd\®ever,
National Standard 1 is a general obligation to “prevent overfishing while attjen a
continuing basis, the optimuymeld from each fishery 16 U.S.C. § 1851(a)(1). To the
extent that NMFS requires any notice at all with respect to its general resit@ssib
under National Standard 1, many of the commenters’ objections could be fairly read as
implying a violation of this standar&eee.g, AR 4617 (explaining that recreational
overagespotentially jeopardife] recent rebuilding of the red snapper stock”).

As for National Standard 2, which requires NMFS to use “the best scientific
information available,” the somenters submitted their commeh&foreNMFS decided
to substitute the projected 2013 landings for the actual 2013 MRIP landings estimates.
SeeAR 4989 (comments submitted August 29, 2013); AR 5014 (NMFS decision
memorandum recommending approval of fall fishing season, dated September 10, 2013)
78 FR 57313 (September Final Rule, dated September 18, 2013). Plaintiffs were never
given an opportunity to comment on NMFS’s decision to designate the 2013 projections
as the “best scientific information availe see78 FR 57313, 57314, and thus cannot
be retroactively required to have exhausted that issue during administratieedings.

5. Plaintiffs’ Claims Fall Within the Scope of theMSA’s Judicial
Review Provision

The MSA provides that courts shall only set aside agency regulations “on a
ground specified in section 706(2)(A), (B), (C), or (D]tbe APA]” 16 U.S.C. 8
1855(f)(1)(B). CCA argues that insofar as Plaintiffs claim that NMFS should have
adopted additional accountability measures, the judicial review provisions of the MS

preclude the Court from granting relicdeeDefendantintervenor’'s Reply at 9CCA

33



observes that Congress conspicuously omitted Section 706(1), which authorizescourts t
“compel agency action unlawfully withheld or unreasonably delayed.” 5 U.S.C. §
706(1). According to CCA, Congress intended this omission to foreclose plaintiffs from
challenging “agency inaction.SeeDefendant-Intervenor’s Reply at 9.

This novel argument finds no support in the case law. CCA has not identified any
decision distinguishing between agency action and agency inaction in the MS#t ¢dnte
In any event, the Court need not decide precisely what Congress intended to leave out of
the MSA judicial reviewprovision because Plaintiffs have alleged that three specific
agencyactions— the May Final Rule, June Temporary Rule, and September Final Rule —
violated the MSA. If the Court finds any of those agency actions to be “aylatndr
capricious, an abuse of discretion, or otherwise not in accordance witls&al,U.S.C.
8 706(3(A), the MSA authorizes setting thattion aside.Seel6 U.S.C. 8855(f)(1)(B).

B. Plaintiffs’ MSA Challenges
1. NMFS Failedto Prohibit the Retention of Fish After the
Recreational Quota Had Been Reachedn violation of Section
407(d)

Section 407(d) requires NMFS to “establish...qudtasecreational
fishing...that, when reached, result in a prohibition on the retention of fshthe
remainder of the fishing yedr.16 U.S.C. § 1883(d)(1). The Court has identified no
cases applying this provision, nor do the parties put forth any particular inteqoreta

the phrase “result in a prohibition on the retention of fish,” exaspinplied by their

31n several MSA cases, courts have actually included Section 706(f)sstiing forth the APA standard
of review, notwithstanding the excision of that section from 16@J).8.1855(f)(1)(B).Sege.g, Texas v.
Crabtree 948 F. Supp. 2d 676, 680 (S.D. Tex. 2083)nnecticut v. Daleys3 F. Supp. 2d 147, 156 (D.
Conn. 1999pff'd sub nomConnecticut v. U.S. Dep't of Commer2é4 F.3d 413 (2d Cir. 2000).

34



arguments. The statute does explainwhat methods of “prohibition” will satisfy the
requirement, and the legislative history gives no indication.

The provisions first clause imposes NMFS an obligation togstablish a
guotg” and the second clause essentially explams the quota must functioni-e., to
“result in a prohibition on the retention of fishid. Thus, the Court concludes that under
Section 407(d), NMFS must close the season, and may not reopen it, whenever the
agency determines that the quota has been reachedolinewill also presume that
NMFS has complied with the statute ifniplements some effegg mechanism to
prohibit the retention of fish above the quoféis might include setting a season length
in advance based on a projection of when the quota will be met, but such a projection
must beaccurate and conservatigaough teeffectively accomlish the statutory
mandate.

Plaintiffs claim that NMIS violated Section 407(t)y approving a 28-day season
based on a “flawed projection model,” without adequate accountability measurby, and
reopening the season in the fall when the recreational badtalready been reached and
exceeded PIs’ Mot. at 14-15. NMFS contends that its method of complying with
Sectiond07(d) was, and has been, to project when the quota will be met and set the
length of the fishing season accordingly. Defs’ Mot. at 28.

NMFS also argues thés decision to reopen the season in fall 2013 complied
with Section 407(d) because the agency had concluded thatieaeditional quota
available.Id. at 31. Despite the preliminary MRIP landings data from the June 2013
seasonwhich indicated an overage of almost 2 million poutnMFS determined that

the“best scientific information availabletas theoriginal projectim used to set the
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season lengthld. Under that projection, by definition, the amount of catch harvested in
June 201%xactlymettherecreational quota of 4.145 million pounds. According to
NMFES, this justified reopening the season so that the recreational sector gaute ¢a
share of the quota increase.

The Courtagreeswith Plaintiffs that NMFSviolated Section 407(d) in setting the
June 2013 season, and in reopening the recreational fishing season in theNfdlES’s
estimates in previous yedradcome at all close to accurately predicting recreational
landings, or if NMFS had some credilbgason to believenat 2013 would be different,
the Court mght have been limited to sympathizwgh Plaintiffs’ frustrations at
watching an agency fail to accomplish a statutory mandaueby 2013 at least, if not
sooner, the agency had experiencethy years ofecreational overagandpossessed
several remedial tool® effectuatdts statutory responsibility. At a certain point NMFS
was obligated to acknowledge that its strategy of incrementally shorteningpdensvas
not working. Administrative discretioms not a license to engageEinstein'sdefinition
of folly — doing the same thing over and over again and expecting a differenttesult.
Section 407(d) requiredMFS to implementmanagement measusith a fighting
chance of “result[ing] in a prohibition on the retention of fisidethata buffer, a
dramatically shortened season, or some other strategy. Failing to do sbitvas/and

capricious.

“The Court need not specify the precise moment at which an agency’s passfailaccomplish a
statutory mandate make continuing with the status quo arbitraryagmitious. The sufficiency of an
agency'’s rationale depends on the “nature and context of the challenged aCteary, Gottlieb, Steen &
Hamilton v. Dep't of Health & Human Sery844 F. Supp. 770, 783 (D.D.C. 1993). In this case, NMFS
had experienced at least four years of extreme overages under its existiggemant scheme, and also
had at its disposal several means to address those overages.
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The agency’s conduct in reopening the fishing season in fall 201@evasore
egregous. To summarize the sequence of eve(ityin July 2013, the Council proposed
increasing the 2013 quota and suggested reopening the season in the fall, contingent on
there being unused quota availalf®;in early August, NMFS published a proposal
discussing the possibility of reopening the season, contingent on available quiota; (3)
late August, NMFS received MRIP landings estimates indicatngverage that
exceeded both the current and proposed qfd&NMFS repened the fall season
anyway.

In July 2013, vaen tie Council authorized reopening the season in thetfdlj
so “contingent upon there being unused quota available,” and observdd]détuse of
thepotential for a quota overage during the June season, the full amount of a quota
increase may ndite available.”AR 4786. The Council intended the length of the
reopened season to be “based on the landings from the June season subtratted from
total recreational quota (original quota plus increask). In fact, he Council expected
the break in time caused by the split sedsdnesult in more accurate projections for
2013,” because NMFS coutbetter determine how much quota is available before
setting the closing date for thepplemental season.” AR 478%he Council also
specifically notedn the July Framework Action that “the system for collecting
recreational data has improved.” AR 478&8l this suggests that the Council expected
NMFS to use the June 2013 MRIP landings estimate, or at least some estinttmbase
recreational data from the 2013 season, when deciding whether to reopen.

In August 2013, NMFS proposed increasing the recreational quota from 4.145 to

5.39 million pounds, with a possible supplemental season contingent on the availability
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of additional quota “after the June landings are known.” 78 FR 49440, 49441. Then
NMFS receivedhe June landings estimate of 6.13 million pounds, which exceeded the
guota then in effect by 2 million pounds, or about 48 percent. AR 30&&o0 exceeded
the proposed 5.39 million quota by over 700,000 pounds.

At that point the agency changed courBiBFS characterized thdB percent
overageas “unexpectedifigh relative to previous years,” AR 5073, though & th
previous five yearthe average overage was 42 perc&eeAR 3524 OST was asked
to explore the effect of sampling design on the MRIP landings estimatdésubdtno
indication that thenassive overage occurred as a resulho$e desigehanges.AR
5001. Despite OST'sinconclusive” finding,NMFS declaredhe 2013 MRIP landings
estimats “non-comparable” to the 2013 quota. The agency then determined that,
according to the “best scientific information available,” the recreationalrsssight
exactly what the agencypected it would catch during the 28-day June seasod, 145
million pounds. AR 5003. This allowed NMFS to reopen the fishing season in the fall.

The agency’s decision makes very little send®FS decided to reopen the
season without accounting amy way for the possibility thaome if not most or allpf
the estimated overage was due to fishing effAgsuming that the recreational sector
caught exactly what the agency predicted it would, despite “more accurate”cevafen

massive overagewas a glaring dismissal of the “relevant factors,” and a “clear error of

!> This figure excludes the 2010 season, cut short by the Deep Water Horizpitl. oMere the Court

follows NMFS’s lead. NMFS generally excludes data from the 2010 sedsmreviewing ecreational
sector landings, or otherwise treats that season as an aber&siAR 2553 (“2010 data we did drop
because of the oil spill and unusual fishing behavior that occurtedtiparticular year”); AR 4016 (“2010
was the only year without arverage as a result of decreased fishing because of the Deepwater Horizon
MC252 oail spill”); AR 4364 (excluding 2010 data from red snapper landings summary).
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judgment.” Flaherty, 850 F. Supp. 2dt47. Under the APA standard articulated in
Flahertyand other MSA cases, reopening the season was arbitrary and capficious.
NMFS attemptedo justify its actiorby explaining thatif the new MRIP
methodology had been available to use in the 2013 stock assessment on which the current
ABCs and quotas are based, thendhginal quotas may have been set mhigher? 78
FR 57313, 57314In other words, NMFS disregarded the 20RIP landings estimage
not because they were inaccurhtg because they raised the possibility that NMFS had
set theprior quotas unnecessarily andfairly low. It is not clear to the Court why the
possibility of unfairness in prior quotas, or even in a current quota, would justify
disregardingaccurate and reliable informatioNMFS never revised or disavowed those
earlierquotas. Instead it chose to adoptrallags estima that it knew to be inaccurate,
apparently to avoid punishing fishermen who might have been permitted to catch more
under a hypothetical prior quota.

2. NMFS Failed to Use the Best Scientific Information Available,
in violation of National Standard 2

NMFS’sdismissal of the 2013 MRIP landings estimates also violated National
Standard 2, whichequires NMFS to base all conservation and management measures on
the “best scientific information available.” 16 U.S.C. § 1851(a)(2). National Sth&dar
obligates NMFS to makea“thoraigh review of all the relevant information available at
the time” Ctr. for Biological Diversity 933 F. Supp. 2dt 148 (quoting\.C. Fisheries
Assh, 518 F. Supp. 2d at 85). NMFS may ndistegard superior data in reaching its

conclusion.” Id. Challenges brought under National Standard 2 will normally fail, unless

'8 The Court notes that in 2011, when faced with a similar situation, tmeygeted more ratiotig.
Additional quota had become available aftertbhre2011 seasoonlosed but when preliminary estimates
indicated that recreational landingsJimehad already exceeded the additional quota, NMFS declined to
reopen the season in the faBeeAR 4348.
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there is‘some indication that superior or contrary data was available and that thg agenc
ignored such information.N.C. Fisheries Asg’, 518 F. Supp. 2d at 85.

“Superior or contrary datas precisely what NMFS ignorad promulgating the
September Final Rule. NMFS conceded inRliée itself that the June 2013 landings
estimates were “more accurate and less biased than those produced in pasiyar
5073. Though NMFS insists that it never ignored that data, merely tabled it for further
evaluation, the record demonstrates that the agency disregarded tla¢eestitinely in
formulating the September Final Rule. Faced with reliable data as to howfistawere
landedin the recreational sectddMFS did not even factor the possibility of a massive
overage into its decision to reopen the fall season.

NMFS scientists made clear that they could not attribute the “unexpectedly
high”*” landings to differences in sampling methodolo§geAR 5001. Even the
Director of NMFS’s Southeast Fisherigsience Center, whariginally deemed the 2013
MRIP estimats “non-comparable,” still reognized theincertainty concerning what was
actually caught in June 2013 and recommended that such uncertainty “should be factored
into decisions about season length for the fall season.” AR 30R3=S nevertheless
reopened the season, as if there remainegassibility that the recreational sector had
actually laned only 4.145 million pounds of red snapper. This is a quintessential
example of ignoring “superior or contrary datdNC. Fisheries Asg, 518 F. Supp. 2d at

8518

Y The Court questions whether landings representing a 48 percent overdajelgae characterized as
“unexpectedly high” in light of the similar overages in recent years.

18 NMFS did revise its estimate of fall catch ratgsvard from 50 percent to 75 percent of summer catch
rates, but as the agency acknowledged, this was primarily in respgngglit comment from fishermen
evincing enthusiastic plans to fish again in the f8eAR 501%12. The agency'’s cryptic reference to
“questions about the new data,” AR 5012, hardly constitutes a “thorougiwfesdi the available
information. SeeCtr. for Biological Diversity 933 F. Supp. 2d at 148. National Standard 2 would

40



Center for Biological Diversitpffers an illustrativecounterpoint to NMFS’s
actions inthis case.In Center for Biological Diversitythe plaintiff claimed that NMFS
violated National Standard 2 by failibg consider an alternative model for estimating
fish population. 933 F. Supp. 2d at 148. Noting thaatteznative model “was not even
finalized at the time,” the court described the plaintiff’'s argument aslébpng] on the
frivolous,” but the court also asserted that “even if the full results of the... modi&leen
available at the time, is well established that NMFS ‘may choobetween ‘conflicting
facts and opinions,’ so long as it ‘justif[ies] the choicdd’ at 149 (quotindg-ishermen's
Finest, Inc. v. Lock&y93 F.3d 886, 890 (9th Cir. 2010). The court cautioned that “
Secretary can act when the available science is incomplete or imperfect, even where
concerns have been raised about the accuracy of the methods or models emplayted.”
150 (internal quotation omitted). For these reasons, the Court upheld NFMS’s actions as
within the bounds of the agency'’s discretion, and not violative of National Standard 2.
Id.

In this casethe landings estimate was complete,“availablé’ to NMFS before
the agency decided ttesignate something else as the “best scientific information
available.” SeeAR 5011. This was not a matter of selecting between competitive
statistical models. NMFS disregarded the actual landings esimfateor of a
projection that the agency knew (with near certainty) was inaccurasg.isTéfar cry
from the agency’s aidns inCenter for Biological Diversityor other cases in which

NMFS rules withstood challenges under National Standa&E2.e.g, Flaherty, 850 F.

logically require the agency to consider (1) thaftict between the estimate the agency proposed to adopt,
4.145 million pounds, and the actual estimated landings of 6.13 million pamdi§?) the possibility that,

in light of the 2 million pound overage, the model used to calculate thesucatch rate (from which the
agency proposed to derive the fall catch rate) might itself contain flawachpsons aboutshing effort.
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Supp. 2d at 61-62 (upholding selection of a thyear annual average figure to estimate
recent catchwhere plaintiffs identified no “superior or contrary data” and the regional
council gave four rationales, including fishing industry custom, an anomaly in the most
recent single year, and creation of a bufféie Ocean Conservancy v. Gutiefra@4 F.
Suwpp. 2d 147, 158 (D.D.C. 2008jf'd sub nomOceana, Inc. v. GutierreA88 F.3d 1020
(D.C. Cir. 2007) (upholding NMFES'’s decision to consider “not only its own data, but also
other studies, expert opinions, and consideratrarsed by the public at large¥an

Valin v. Locke671 F. Supp. 2d 1, 13 (D.D.C. 2009) (upholding NMFS’s decision to
disregard recent participation data in setting a bag limit, where incorporatidgtin

would allow certain fishermen to profit from the overfishing that the regulatias

intended to combat).

Of course NMFS may decline to use information it deems inconclusive or
irrelevant'® NMFS may also designate its own projections as the best available scientific
information, where circumstances warrdhtThis case, the Courntsts, is a rare instance
of an agency disregarding accurate and reliabletdataoid penalizingecreational
fishermen. National Standard 2 requires at minimtirat reliable data be treated as such.

3. NMFS Failedto Require Adequate Accountability Measures
in violation of Section 303(a)(15)

Section 303(a)(15) providekat every FMHAnust ‘establish a mechanism for

specifying anual catch limits in...implementing regulationat a level such that

9 As the cases establish, NMFS may also choose to rely on incomplete oeirhpgdrmation. SeeN.C.
Fisheries Ass’n518 F.Supp. 2d at 85'(t is well settled—and both applicable regulations and consistent
case law confirm-that the Secretary can act when the available science is incomplete or imperfect, even
where concerns have been raised about the accuracy of the methutets employed.”)Center br

Biological Diversity 993 F. Supp. 2d at 150 (same).

2 For example, if some factor corrupted landings estimates in such thatdhey became useless, or if an
unusual event (such as the oil spill) skewed the data irrabigvthe agency’s projectiorsadjusted as
necessary might offer the best estimate of landings during that time.
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overfishing does not occur in the fishery, including measures to ensure accoytritabilit
16 U.S.C. § 1853(a)(15Plaintiffs argue that NMFS’s failure to require any
accountability measures violat&eaction 303(a)(15). PIs’ Mot. at 22. NMFS insists that
the agency already uses the accountability measuresefison closure, and only the
Council can approve post-season accountability measures. Defs’ Mot at 34.

At the outset, the Court recognizes that Section 303(a)(15) is phrased in terms of
what an FMP must contain, namely, “measures to ensure accountability,” notsroferm
what everyregulation or proposed regulation must contedeel6 U.S.C. § 1853(a)(15).
This gives NMFS’s argument some surface appeal, in that the responsliétyse the
FMP lies primarily with the CouncilHowever, if the FMP does not contain adequate
AMs, dther because of an error in judgment at the outset or because changing
circumstances require additional AMs, NMFES is not left helplegh hands tied, hoping
that the Council will eventually correct the omissiorhe statute and the agency’s own
guidelines make abundantly clear that AMs can and should be used to address
management uncertainty. NMFS must disapprove and return for revision any Council
proposal that does not contain adequédits. The agency cannot excuse its obligation
by arguing that only the Council can authorize an AM. If the Council fails to prepose
necessary AM, or, as in this case, explicitly rejects an AM over the recommoenafat

its SSC, NMFS must fulfill its statutory responsibility as a backstop.

ZLNMFS also argues that Plaintiffs’ challenge under Section 303(aj1if)e-barred, Defs’ Mot. at 26
because the most recent FMP anmeadt occurred in 2010 and plaintiffs must bring suit within 30 days.
Seel6 U.S.C. § 1855(f)(1)Plaintiffs respond, correctly, that they timely filed a challengereethNMFS
rules published in 2013, and that their Section 303(a)(15) claim alleg@$MiFS failed to perform its
statutory duty when it approved those three rulebowit requiring adequate AM$Is’ Mot. at 9. Whether
NMFS has such a statutory duty is a separate quebtibR|aintiffs’ challenge is directed at the agency’s
2013 rulesnot atthe2010 FMP AmendmentAs such, Plaintiffs’ claim isimely.
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The question then becomes whether some additional AM was necessary in this
case.As the court recognized f@ceana, Inc. v. Locké[tlhe MSA does notlaborate
on what constitutesreasures to ensure accountability’ with ACLs under § (8J35).”

831 F. Supp. 2d 95, 116 (D.D.C. 201However, the guidelines issued by the Secretary,
codified at 50 C.F.R. § 600.310, help flesh out the concept of accountability measures.
Those guidelines are entitled to deferenSeeOceana, Inc. i.ocke 831 F. Supp. 2dt
116(citing Natural Resources Def. Council, Inc. v. Dal2g9 F.3d 747, 752-5®.C.

Cir. 2000) (Courts must defer to an agency's reasonable interpretation of ambiguous
provisions in a statute it administersn.accordance with the analytical framework
established pthe Supreme Court @hevror).

The Court inOceana v. Lockeorrectly concluded that NMFS guidelines
interpreting the MSA are not entitled to automa&tleevrondeference, because “they do
not carry the force of law.ld.; see alsd.6 U.S.C. § 1851 The Secretary shall establish
advisory guidelines (which shall not have the force and effect of law)”). Howtbeer
guidelines are entitled to “considerable deference” in light of their thoroaghtine
agency’'sexpertise, and the administrative formalities involved in their promulgation.
See Oceana V. Lock&31 F. Supp. 2d at 11@nited States v. Mead Corp33 U.S. 218,
228 (2001) (assessitithe degree of the agency's care, its consistency, formatity,
relative expertness, and...the persuasess of the agency's positipn”

According to the NMFS guidelinesc@untability measureshould address and
minimize both the frequency and magnitude of overages and correct the problems that
caused the overage as short a time as possibleés0 C.F.R. 8 600.310(g)(1). Where

overages occur, “AMmust be triggered and implemented as soon as possible to correct
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the operational issue that caused the ACL overage, as well as any biological
consequences to the stock or stock complex resulting from the overage when it is
known! Id. 8 600.310(g)(3). Finallyjf the management measures for different sectors
differ in the degree of management uncertainty, then sector ACLs may be nesessa
that appropriatéMs can bedeveloped for each sectorld. 8 600.310(f)(5)(ii).

Oceana v. Lockeffers apertinentexample of the standard that NMFS must meet
under Section 303(a)(15).h& plaintiffin that caselaimed that NMFS had failed to
implement adequate accountabiliyeasures for five species idishery. 831 F. Supp.
2dat 114. NMFS had allocated all the catch for those five speciesctled “common
pool” vessels, with no catch allocated to vessels that fished under a perratt115.
Though there were aguntability measures for the common-pool segment, there were no
accountability measures ftre permitted vesseldd. NMFS argued that because
permittedvessels were prohibited from harvesting any of those five species, specific
accountability measures were unnecesshty.The plaintiffsrespondedhat bycatch{the
catching of fish not targeted by the fisherman) would still occur, and couldticafase
an overage, thus requiring specific accountabilitysuess for permittedessels.ld. at
115-16.

The court inOceana v. Lockeoncluded thathe guidelines “clearly favor”
establishment of secta@pecificAMs whenevethere are sectespecific ACLs. Id. at
117. But specificAMs were not mandatory so long as NMFS implemented sufficient
overallAMs to prevent overfishingld. (citing 50 C.F.R. 8 600.310(f)(5)()) The
overallAMs in place in that fishery were not sufficient to protect those five spelcles.

at 118. Even prohibiting the retention of thee species was not enough, because
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without specific AMs the permitted vessels cocddch the five species as bycate¥ith
impunity, and in doing so, cause their continued overfishihgd,.’at 120. The court
reached itgonclusion while recognizing thahder normal circumstances deference to
NMFS s “especially appropriateth highly technical decisiondd. (quotingNat'l
Fisheries Inst., Inc. v. Mosbachéi32 F. Supp. 210, 223 (D.D.C. 19R0But in that
case NMFS hadfailed to “articulate a rational connection between #wts found and
the choice made.ld. (quoting Baltimore Gas and Elec. Co. v. Natural Res. Def.
Council, Inc.,462 U.S. 87, 105 (1983).

If anything, the instant case presents an even more striking disconnectrbttevee
agency'’s decision and the factddre it. Theadministrative record is replete with
references to the high degree of management uncertainty in the recresgatoglas
compared tahe commercial sectpwhich had noneSeeAR 4349 (“the recreational
guota has regularly been exceeded&R 4384 (“Abuffer for the commercial sector is
not beliezed to be necessary because the commercial sector has not exceeded its quota
since implementation of the IFQ program in 2007 ...the purpb#eaecreational buffer
is toaddress management uncartgiand reduce the likelihood that the recreational
sector woulcexceed its quoty AR 4724 (“Considerablencertainty exists in projecting
season estimates given variability in average weights, catch per day, aachengation
of incompatible state regulaticihs

NMFS administrator Roy Crabtree described the recreational sector’s paarticul
management uncertainties to the Council’'s Reef Fish Management Committee iy Janua
2013, and to the full Council in June 201S3eeAR 2542 (“If you look at the

performance of the fishery in the past, we have, more often than not, had overages in the
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range of a million pounds...We still have a lot of management uncertainty in ki@syfis
in terms of our ability to close the fisheries on time in the recreational se&&'3930
(“There’s been a great deal of management uncertainty and that’s refledtedjuota
overruns to the recreational sector...We all know there’s a great deal of urtgertain
inherent in determining when to clode recreational fishery and what they're ultimately
going to catch...There is a need for a buffer that reflects management uncertainty,
because there is certainly management uncertainty in the recreational fishery”)

All this evidence of high management enainty explains why the SSC
recommended a 20 percenffiea for the recreational sectoAR 4778. The Council
well understood this. In the July Framework Action, the Council discussed the SSC’s
bufferrecommendation as one possible alternative, explaining that buffers “would be
applied separately the recreational and commercial sectors because thediffisrant
level of management uncertainty between the sett&iR 4784. Specifically, the
commercial buffer would be 0 percetietause the sextis under an IFQ program, has
accurate landingdata,and has not exceeded its quota in the last four years,” but the
recreational buffer would be 20 percent “primarily because of the quota overdaljessei
of the past four years.Id.

Yet the Council rejected the buffer, while proposing no other accountability reeasur
for the recreational sectaand NMFS approved the Council's propo€alThe agency

did so though it evidently comprehended the degree of management uncertainty in the

#The Council did explain that its decision to set the quota at 11 million, ratred 8.5 million, would act
as a “de facto buffer” against recreational overages. AR 4785. Perhaps thisecoaltstrued as an
accountability measure, bititwas not a sectespecific accountability measure. The guidelines “clearly
favor” sectorspecific AMs Oceana v. Locké31 F. Supp. 2d at 11Because as this case demonstrates,
imposing a restriction on an entire fishery to accommodate managententimty in one sector may
penalize fishermen in another.
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recreationbsecta, or at least recogred the “known unknownsissociated with
managing that sectd?. As the court explained iBceana v. LockeNMFS'’s guidelines
“clearly favor” the establishment of sectspecific accountability measures where
management uncertainty differs betweeaotsrs. 831 F. Supp. 2d at 15ég als®0
C.F.R. § 600.310(f)(5)(ii) (explaining that sectpecific ACLs allow development of
“appropriate AMs...for each sector”)The single accountability measuneluded in the
FMP, inseason closer has done very little to prevent quota overa@gigen
management uncertainties, the agency’s apprdweal8&day seasgrand the decision to
reopernthe seasom the fall, with no additional AMffectively allowed the recreational
sector to overharvest red snapper “with impunitid’” at 120. Such a dogged belief that
somehow 2013 would be different than previous years defies logicCdume
acknowledges the deference customarily owed when an agency utilizes itdiscienti
expertise, but in this instance NMFS has‘aoticulate[d] a rational connection between
the facts found and the choice madBaltimore Gas and Elec. Cal62 U.S.at 105.

This Courtwill not dictate precisely which accountability measiN®E=S should
haverequiral, or shouldequire n the future.That decision is best left to the expertise
and discretion of the agency tasked with carrying out the statiMié-S need not
implementso many accountability measures that overharvesting and overfishing become
utterly beyondpossibility. That read too much into th1SA. However, Section
303(a)(15would lose all teeth and coherence if NME&ed with persistent overages
and high management uncertairgguldclaim compliance bgimply identifyingany

controlthat technicdy qualifiesas an “accountability measuréi’ this caseit is

% SeeCitizens for Responsibility & Ethics in Washington v. DepEduc, 538 F. Supp. 2d 24, 30 (D.D.C.
2008) (describing “known unknownsRepublic of Iraq v. Beafyp56 U.S. 848, 860 (2009).
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apparent from the record that the existing scheme does not “ensure accoyintathii
the meaning of Section 303(a)(15).
4. NMFS HasEffectively Reallocatd Catch from Commercial to
Recreational Sector, in violation of Section 304(b) and National
Standard 4

Section 304(b) of the MS£equires consistency between the FMP and
implementing regulationsSeel6 U.S.C. § 1854(b)Plaintiffs argue that NMFS violated
Section 304(b) by creating a “de facto reallocation” of quota from the commertia t
recreational sector, such that the actual allocation of quota did not reflect the 5it/49 spl
established in the FMPSeePIs’ Mot. at 3S0NMFS contests Plaintiffs’ statement that the
agency has accomplishedae“factoreallocation,” emphasizing the egcy’sshortening
of the fishing seasom recent yearsDefs’ Mot. at 37.

NMFS seems to argue that as long as the 51/49 split remained on paper, and the
agency didsomethingo carry it out, there could not be a “de facto reallocation.” The
Court views this contention with some skepticism. &ten accepting NMFS’s viewhe
agency'’s decision to reopen the fall season despite reliable evidence that thiesgkecto
already exeeded its quota overtly contravened the terms of the FMP. Nod§&htially
guaranteed thahe actualcatchallocation would skew widely from the 51/49 allocation,
as indeed it did. This violated Section 304(b).

Plaintiffs also claim that the “de facto reallocation” runs afoul of National
Standard 4, which provides that allocation of fishing privileges mustiband equitable
to all fishermen, and reasonably calculated to promote conserv&sei6 U.S.C. §
1851(a)(4).NMFS maintains that rules can have a disparate effect on fishing sectors

while remaining “fair and equitable” within the meaning of the statute. Def's M8t. a
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The Court need not investigate NMFS’s interpretation of the “fair and equiitable
provision, because the agency’s actions ran counter to the second prong of National
Standard 4. When an agency blimdglf to thehigh likelihood that its actions will cause
overharvesting, the Court cannot characterize those aetsomeasonably deulated to
promote conservation.” 16 U.S.C. § 1851(a)(4). For that retso®eptember Rule, at
least,violates National Standard 4.
C. Plaintiffs’ NEPA Claim

Plaintiffs seek no relief under NEPA that differs in any way from thefretiught
under the MSA.SeeCompl. at 34. In light of th€ourt’'sdecision tovacate the May,
June, and Septembémal Rules, the Court need not decide Plaintiffs’ NEPA claims at
this time. See Natural Res. Def. Council, In209 F.3d at 749 (finding “no neeal ieach
appellants' NEPA claimsi/here court remanded a rule to NMFS

IV.  CONCLUSION
For the reasons given above, the Court finds that the May Final Rule, June Temporary

Rule, and September Final Ruere arbitrary and capricious andt in accordance with
the MSA Under the MSA, NMFS has a statutory duty to: prohibit the retention of fish
after quotas are reached in the Gulf of Mexico red snapper fislsryhe best scientific
information available when making management decisieggiire whatever
accountability measures are necessary to constraintcatich quota; avoid decisiorsat
directly conflict with the FMP’s allocation of catch; and, where secet@snanaged

separately, avoid penalizing one sector for overages that occur only in another.
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