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MEMORANDUM OPINION

Before the Courtare motions to dismis®r, in the alternative, for summary judgment,
filed by the defendants United States Department of the Treasury (“Treasury”) and Federal
Housing Finance Agency (“FHFA”), as well as a crosstion for summary judgmenvn
Administrative Procedure Act (“APA”) claiméled by the Perry, Fairholme and Arrowood
plaintiffs (collectively, “individual plaintiffs”). Upon considerationof the defendants’
respective motions to dismiss, the individual plaintiffs’ croggtion for summary judgment, the
various opposition and reply briefs theréted by the defendants, the individual plaintiffs, and
the class action plaintiffs (“class plaintifjs'the applicable law, and the entire record herein, the
Court will GRANT the defenaints’ motions to dismiss and DENY the individual plaintiffs’
crossmotion for summary judgment.

l. BACKGROUND

This matter is brought before the Court by both a class aetwesuitand a set of three
individual lawsuits These four lawsuitsontain humerousverlapping, thoughot identical,
claims The purportedclass plaintiffs consist oprivate individual and institutional investors
who own either preferred or common stock in the Federal National Mortgage Associat
(“Fannie Mae”) or the Federal Home & Mortgage Corporation (“Freddie Mac”Am. Compl.

at 1 3044, In re Fannie Mae/Freddie Mac Senior Preferred Stock Purchase Agreement Class



Action Litigs., No. 131288 (D.D.C. Dec. 3, 2013), ECF No(“4n re Fannie Mae/Freddie Mac
Am. Compl’); Derivative Compl. at{{ 1921, In re Fannie Mae/Freddie Mad\No. 131288
(D.D.C. July 30, 2014), ECF No. 391{‘re Fannie Mae/Freddie MaberivativeCompl). The
individual plaintiffscomprisea collection ofprivateinvestmenfunds andinsurance companies
Compl. atf{ 2527, Perry CapitalLLC v. Lew No. 131025 (D.D.C. July 7, 2013), ECF No. 1
(“Perry Compl.”), Compl. at{{ 18-28, Fairholme Funds, Inc., VPHFA, No. 131053 (D.D.C.
July 10,2013), ECF No. X*Fairholme Compl.”); Compl. at{15-19,Arrowood Indem. Co. v.
Fannie Mag No. 13-1439 (D.D.C. Sept. 20, 2013), ECF N¢:ArrowoodCompl.”).

Fannie Mae and Freddie Mac agevernmentsponsored enterprises (“GSE' born
from statutorycharters issuelly Congress SeeFederal NationaMortgage Association Chat
Act, 12 U.S.C. 88 1716723 Federal Home Loan Mortgage Corporation Act, 12 U.S.C.
88 1451-1459 Congress created the GSEs in orderatmong other goalSpromote access to
mortgage credit throughout the Nation . . . by iasmeg the liquidity of mortgage investments
and improving the distribution of investmentapital available for residential mortgage
financing.” 12 U.S.C. 8§ 1716(3). In other words, G8ES’ sharegurpose was to make it
easier(i.e., less risky)for local banksand other lender® offer mortgages t@rospective home
buyers. The GSEs sought to accomplish this objective by purchasing mortgage loans from
lenders, thus relieving lenders a@éfaultrisk and“freeing up lenders’ capital to make adiolital
loans.” SeeTreasuryDefs!s Mot. to Dismiss, or, in the Alternative, f@umm.J. at 6 (D.D.C.

Jan. 17, 2014 Treasury Mot.”)? In order to finance this operation, the GSEs wopifarily,

! While Fannie Mae and Freddie Mac are not the only GS##s,e.g.Federal Home Loan Banks, for convenience,
this Memorandum Opinion wikmploy the term “GSE” to refer to Fannie Mae and Freddie Mac exclusively.

2 Rather than list each of the numerous dockets on which the briefs inatités frave been filed, this Memorandum
Opinion will cite the name of the brief, the date on which it was filed on allaetedockets, and the short form
citation by which the brief will be referenced thereinafter.
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pool the many mortgage loanthey purchasethto various mortgagbacked securitieand sell
thesesecuritieso investors.Seg e.g, Individual Pls.’s Opp’nand CrossMot. for Summ.J. at 4
(D.D.C. Mar. 21, 2014) (“IndividuaPIls.’sOpp’n”).

Fannie Maeand Freddie Mac areconsidered governmesponsored rather than
governmenbwned becausdoth congressionallghartered entities were eventuatlgnverted,
by statute, into publicly tradezbrporations. Housing and Urban Development Act, PubNb.
90-448, § 802, 82 Stat. 536-538 (1968);Financial Institutions Reform, Recovery and
Enforcement Act, Pub. L. No. 1643, § 731, 103 Sta#432-433 (1989). Yet despitethis
historically marketdriven ownershipstructure “the GSEs have benefitted from a public
perception that the federal government had implicitly guaranteed thetiescthey issued; this
perception allowed the GSEs to purchase more mortgagegsnanidjagebacked securitigs at
cheaper rates, than woubtherwi® prevail in the private market.” Treasury Mot. at.6

By 2008, the United States econorfaceddire straits, in large part due #omassive
decline within thenationalhousingmarket Seelndividual Pls.’sOpp’nat 7. “As a result of the
housing crisis, the value of the [GSES’] assetsdeteriorated and the [GSESs] suffered credit
losses in their portfolios.” FHFMot. to Dismiss, or, in the Alternative, for Summ.ai. 7
(D.D.C. Jan. 17, 2014) (“FHFA Mot.").

Given thesystemicdangerthat a Fannie Maeor Freddie Mac collapsposedto the
already fragile national economgmong other housing markegtlated perilsCongress enacted
the Housing and Economic Recovery Act (“HERA”) on July 30, 20&&elndividual Pls.’s
Opp’'n at6; Pub. L. No. 11289 122 Stat. 2654 HERA established FHFAs an independent
agencyto supervise and regulatee GSEs 12 U.S.C. § 4511HERA furthergranted FHFAs

directorthe authority to appoint the agency as conservatoeaaiverfor the GSEs 12 U.S.C.



8 46176). Of most relevance to the presédtigation, HERA empowered FHFA, as conservator
or receiver,to “immediately succeed te-(i) all rights, titles, powers, and privileges of the
[GSH, and of any stockholder, officer, or director of sUGSE] with respect to th§GSE] and
the assets of tH&SE]” 12 U.S.C. 8 4617(b)(2)(A)(i).The statute alsset fortha “[l]Jimitation
on court action,”’noting that, “[e]xcept as provided in this section or at the request of the
Director, no court may take any action to restrain or affect the exefgm®vers or functions of
[FHFA] as a conservator or a receiver.” 12 U.S.C. 8§ 461K{freover,apparently reognizing
that Treasury(i.e., taxpayer) funds maysoonbe necessary to capitalize teguggling GSEs®
Congress, undeHERA, amended the GSEs’ charters temporarily authorize Treasuryto
“purchase any obligations and other securities issuedd{>SEs]” 12 U.S.C. 8§ 1455(1)(A)
(Freddie May;, 12 U.S.C. 8§1719(g)(1)(A) Fannie Mag* This provision als@rovidedthat the
“Secretary of the Treasury may, at any time, exercise any rights received in monnétt such
purchases.”12 U.S.C. 81719(gJ2)(A). Treasury’s authority to invest in the GSEs expioa
December 31, 2009. 12 U.S.C. § 17181Y)

Following the GSEsunsuccessfuéffort to “raise capital in the private markets,” FHFA
Mot. at 7-8, FHFA placed the GSEs into conservatorstipSeptember 6, 200&ee, e.g.Class
Pls.'s Opp'nat 7 (D.D.C. Mar. 21, 2014) (“Class Pls.’s Opp’n"One day laterTreasury,
pursuant to 12 U.S.C. §719(g), entered intoSenior Preferred Stock Purchase Agreements

(“PSPAs”) with each of the GSEs. Individual Pls.’s Opp’n at Bnder the initial PSPAs,

% The purpose of HERA's provision authorizing Treasury to invest in tHesG&s, in part, to “prevent disruptions

in the availability of mortgag finance=—disruptions presumably due to the challenges confronting the GSEs in
2008. Seel2 U.S.C. § 145%)(1)(B); 12 U.S.C. § 1719(g)(1)(B) (“Emergency determination requiredp
connection with any use of this [purchasing] authority, the [TreaSagietary must determine that such actions are
necessary te-(i) provide stability to the financial markets; (ii) prevent disruptions e dtailability of mortgage
finance; and (iii) protect the taxpayer.”).

* Since 12 U.S.C. § 1459j(and 12 U.S.C. § 1B(g) are identical provisions, this Memorandum Opinion,
hereinafter, will refer only to the Fannie Mae provision, 8§ 1719(qg).
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Treasury committed to provide up to $100 billion in fundingeéeh GSEto ensure that their
assets were equal to their liabilitiesi.e., to “cure [the GSES’] negative net wortkat the end
of any fiscal quarterld.; FHFA Mot. at 11. On May 6, 2009, Treasury and the GSEs, through
FHFA, entered intahe First Amendment to the PSPAs, whereby Treasury doltsléahding
capto $200 billionfor each GSE Individual Pls.’s Opp’n at 11. On December 24, 2009, the
parties executedhe Second Amendmentwhich permitted the GSEs to continue ‘raw
unlimited sums from Treasury [as required to cure any quarterly negatiwerie] until the end
of 2012,” and then, as of December 31, 20d&manentlyfixed the funding cafor each GSE
(at an amount thatn the endtotaledgreater than $200 billioper GSE, in accordance with an
agreedupon formula.ld. at11-12; FHFA Mot. at 12see alsdlreasury ARat 190-91, 196-97.

In exchange for its funding commitment, Treastageivedsenior preferred stock in each
GSE, which entitled Treasury four principal contractual rights under the PSPASee, e.g.
Treasury ARat 14. First, Treasuryreceived a senior liquidation preferefad $1 billion for
each GSHEplus a dollarfor-dollar increase each time the GSéiew upon Treasury’'s funding
commitment Individual Pls.’s Opp’n aB-9 (citing Treasury AR at @0, 133) Second,the
PSPAs entitledTreasury todividends equivalent to 10% offreasury’sexisting liquidation

preferencepaid quarterly 1d. at9 (citing AR at 32-33, 6768), Treasury Mot. at 13 Third,

® Citations to the administrative record filed by the Treasury defendaumts AdministrativeR., In re Fannie
Mae/Freddie MagcNo. 131288 (D.D.C. Dec. 17, 2013), ECF No. 6, are noted as “ Treasury AR."io@#db the
document compilation regarding the Third Amendment filed by the FHF#&ndants,e.g, In re Fannie
Mae/Freddie MacECF No. 7, are noted as “FHFA Docs.”

® “A liquidation preference is a priority right to receive distributions friva [GSEs’] assets in the event they are
dissolved.” Individual Pls.’s Opp’n at 5.

" Given the Court’s ruling to grant the defendants’ motion to dismiese s no need to evaluatetmerits of the
defendants’ decision to execute the Third Amendment instead ofiisglether options in lieu of the cash dividend
that under the PSPAs, was equal to 10% of Treasury's lioidgireference. Nevertheless, the Court notes its
disagreemenwith the plaintiffs’ characterization of one purported alternativeh® Third Amendment. The
plaintiffs claim that the GSEs “had no obligation to pay the 10 percentedigiin cash,” and instead could simply
opt to pay a 12% dividend that would bedad to the outstanding liquidation preference rather than be paid in cash
each quarter. Individual Pls.’s Opp’'n at 9;®B However, the plaintiffs’ contention that paying 10% in cash or
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Treasury receivedvarrants toacquireup to 79.9% of the GSEs’common stockat a nominal
price Individual Pls.’s Opp’n at %.g, TreasuryAR at 15 43 Fourth,beginning on March 31,
2010, Treasury would be entitled agoeriodic commitment fee “to fully compensate [Treasury]
for the support provided by the ongoing [fundifpgfommitment.” Treasury AR at 22, 56l he
amount of the periodicommitmentfee was to be determined by mutual agreement, and
Treasuryreserved the right to waive the fee for one year at a time “based on advers@rgenditi
in the United States mortgage marketd. Treasury waived the commitment fee in 2010 and
2011, and later, under the Third Amendmém, fee was suspendet@ireasuy Mot. at 14, 18.

As of August 8, 2012, Treasury had provided $187.5 billion in funding to the &8ss,

thus held atotal $189.5 billionseniorliquidation preferencéetweenboth GSEs, including the

adding 12% to the liquidation preference was merely a mattethaite; Class Pls.’s Opp'n at 11, directly
contravenes the unambiguous language of the contract. The relevantopmvigiich are identical, in Treasury’s
respective stock certificates with each of the GStade:

“Dividend Rate’ means 10.0%provided, however, that if at any time the
[GSE] shall have for any reasdailed to pay dividends in cash in a timely
manner as required by this Certificatthien immediately following suctailure

and for all Dividend Periods thereafter until the Dividend Pefididwing the

date on which the Company shall have paid in cash full cumeldividends
(including any unpaid dividends added to the Liquidation Preference pursuant to
Section 8), the ‘Dividend Ratshall mean 12.0%.”

Treasury AR at 33, 688 (Treasury Senior Preferred Stock Certificates § 2(c)) (emphasid)ad@lee provision
makes clear that 10% cash dividends were “required by” the stock cestfieatd that 12% dividends deferred to
the liquidation preference were only triggered upon a “failure” to meetG¥e chsh dividend requirement. Thus,
classifying the 12% dividend feature as a “penalty,” as Treasury does, ismaorelyaccurate than classifying it as a
“right.” CompareTreasuryDefs.’sReply at 4950 (D.D.C. May 2, 2014) (“Treasury ReplyWijth Individual Pls.’s
Opp’n at 9. The plaintiffs cannot gloss over this distinction by repdiitive@ng the phrase “in kind” to describe the
12% dividend feature Seelndividual Pls.’s Opp’n at 9, 667, 8081; Class PIs.’s Opp’n at 16. Inclusion of “in
kind” within 8§ 2(c) would have slightly improved the plaintiffsgament that the contract expressly permitted the
GSEs to simply choose between a 10% cash dividend or 12% dividend deferredduidadidin préerence. But,
as plaintiffs are certainly aware, “in kind” appears nowhere within tiek stertificates'dividends provision.See
Treasury AR at 33, 688.

With regard to the two other hypothetical alternatives presentatiebindividual plaintiffs—Treasury accepting
lower dividends or allowing the GSEs to use excess profits to pay dowigtksation preference and, thus, the
basis for the 10% dividerdthe Court has no occasion to determine whether the plaintiffs’ argsirdemonstrate
arbitrary and apricious decisionmaking or only amount to seegudssing decisionmakers charged with exercising
predictive judgmentsComparelndividual Pls.’s Opp’n at 782, with FHFA Defs.’sReply at 5258 (D.D.C. May

2, 2014) (“FHFA Reply”).

8 A figure that is unchnged through 2013SeeTreasury AR 4351.
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initial $1 billion liquidation preferencefrom each GSE. Therefore, “the GSEs’ dividend
obligations to Treasury were nearly $19 billion per year.” Treasury Ma6.at

On August 17 2012, Treasuryand the GSEs, through FHFA, agreedtihe Third
Amendment to the PSPA, which is the focushed litigation. The Third Amendmeriteplaced
the previous dividend formula with a requirement that the GSEs pay, as a dividend, the amount
by which their net worth for the quarter exceeds a capital buffer of $3 billiba.cdpital buffer
gradually delines over time by $600 million per year, and is entirely eliminated in 2018.”
Treasury Mot. at 18In simpler termsthe amendment “requires Fannie Mae and Freddie Mac to
pay a quarterly dividend to Treasury equal to éhére net worthof each Enterpge, minus a
small reserve that shrinks to zero over time.” Class PIs.’'s Opp’n at 3. Thetndipayments
do notreduceTreasury’s outstanding liquidation preferesic8eelndividual Pls.’s Opp’n at 16.

The paintiffs cite multiple justifications offered publicly by the defendants for this “net
worth sweep.” See Individual Pls.’s Opp’'n at 1-87. First, Treasury assertedthat the
amendment will end “the circular practice of the Treasury advancing fartde[[GSEg$ simply
to pay dividends back to Treasuryld. at 16(citing Press Releas@reasury Dep’t Announces
Further Steps to Expedite Wind Down of Fannie Mae and Freddie Mac (Aug. 17, 2012),
available at http://www.treasury.gov/pressenter/presseleases/Pages/tg1684.aspsee also
Treasury Mot. at 2, 5, 50; FHFA Mot. 3t 15-16. However, the plaintiffs counter that in 2012,
the GSEswere once agairprofitable and, pertinently, able to pay the 10% dividend without
drawing additional funds from Treasurid. at 1415; but see~airholmeCompl. at { 264tating
that “approximately $26 billion” of Treasury's current liquidation preferetwere required
simply to pay the 10% dividend payments owedteasury). Secondguoting from the same

Treasury press release, the plaintiffs ndteasury’sstatementthat the net worth swees



consistent with the Obama Administration’s “commitment . . . that the GSEs will be wound
down and will not be allowed teetain profits, rebuild capital, and return to the market in their
prior form” Id. at 1617. Third, according to the press release, the net worth sweep would
“make sure that every dollar of earnings that Fannie Mae and Freddie Mac genetateuséd

to benefit taxpayers for their investment in those firmd."at 17.

Under the Third Amendment net worth sweep, the GSEs paid Treasury nearly $130
billion in 2013° Treasury ARat 4352. As mentioned above, under the former dividend
arrangement requiring payment equivalent®%b of Treasury’s existing liquidation preference,
the GSEs would have owed nearly $19 billion. Through 20E3;umulativedraws of Treasury
funding taken by the GSEemained$187.5 billion id. at 4351, andhe cumulative dividends
paidto Treasunby the GSEsotaled$185.2billion, id. at 4352.

Notwithstanding theplaintiffs’ attempt to downplay the need for a GSE bailout in the
first place see, e.g.Individual Pls.’sOpp’n at § 10-11, the plaintiffs do notcontestthe initial
PSPAor subsequent two amendmetdshe PSPAsee, e.g.ClassPIs.’sOpp’n at 11 put rather
only challengehe Third Amendmento the PSPA The class plaintiffs have brougtiaims of
breach of contract, regarding allegedly promised dividends and liquidationemiedsr breach of
the implied covenant of good faith and fair dealing, andinconstitutional taking, as well as
derivative clains of breach of fiduciary duty.The Perry plaintiff has brought claims under the
Administrative Procedure Act (“APA”) TheArrowoodplaintiffs havealsobroughtAPA claims
as well as claims dfreach of contract, regarding allegedly promised dividends and liquidation
preferences, and breach of the implied covepaigiood faith and fair dealingThe Fairholme

plaintiffs have brought the same claims asPReery and Arrowood plaintiffs with anadditional

® Though this figure includes the outlier $59.3 billion dividend paid by Eaktaie in the second quarter and $30.4
billion dividend paid by Freddie Mac in the fourth quarter. Treasury382.
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claim of breach of fiduciary dutggainst FHFA The parties dispute whether tRairholme
plaintiffs’ fiduciary duty claimis direct or derivative See infran.24.

On January 17, 2014, the defendants moved to dismiss the complaints agalimstdthe
Amendmentfor lack of jurisdiction under Federal Rule of Civil Proceddb)(1) and for
failure to state a claim under Rule 12(b)(6)n the alternative, the defendants moved for
summary judgment pursuantRule 56. In their opposition, filed March 21, 2014, the individual
plaintiffs presented a crossotion for summary judgment.

I. LEGAL STANDARD

“Federal courts are of limited jurisdictionKokkonen v. Guardian Life Ins. Co. of Am.
511 U.S. 375, 377 (1994). Under Rule 12(b)(1) ptlantiffs bear the burden of demonstrating
that subject matter jurisdiction exist&hadr v. United State$29 F.3d 1112, 1115 (D.C. Cir.
2008). The Court must “assume the truth of all material factual allegations in the compthint an
construe the complaint liberally, grantiftge] plaintiff[s] the benefit of all inferences that can be
derived from the facts allegedAm. Nat. Ins. Co. v. F.D.1.C642 F.3d 1137, 1139 (D.C. Cir.
2011) (internal quotation marks and citation omitteBijit “[b]Jecause subjegnatter jurisdiction
focuses on the [Clourt’s power to hear the claim the [Clourt must give the plaintiff[s’]
factual allegations closer scrutiny when resolving a Rule 12(b)(1) motiowibald be required
for a Rule 12(b)§) motion for failure to state a claiinYouming Jin v. Ministry of State Sec.

475 F. Supp. 2d 54, 60 (D.D.C. 200 Rurthermorewhen evaluating a Rule 12(b)(1) motion to
dismiss;, it has been long accepted that the [Court] may make appropriate inquiry beyond the
pleadings to satisfy itself on authority to entertain the caldadse v. Session835 F.2d 902,

906 (D.C. Cir. 1987) (internal quotation masdd citation omitted)
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A motion to dismiss is also appropriate when the complaint fails “to state a claim upon
which relief can be granted.” Fed. R. Civ. P. 12(b)(6). The Court does not “require halghtene
fact pleading of specifics, but only enough facts to state a claim to relief {hlausble on its
face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)Once again, “the complaint is
constued liberally in the plaintiffsfavor, and [the Court] grant[s] plaintiffs the benefit of all
inferences that can be derived from the facts allegddwever, the [C]ourt need not accept
inferences drawn by plaintiffs if such inferences are unsupported by the ¢aasitsin the
complaint. Nor must the [C]ourt accept legal conclusions cast in the formtwélfadegations.
Kowal v. MCI Commc'ns Corpl6 F.3d 1271, 1276 (D.C. Cir. 199%nternal quotation marks
and citationomitted. “If, on a motion under Rule 12(b)(6) . . . , matters outside the pleadings
are presented to and not excluded by the [C]ourt, the motion must be treated as one &y summ
judgment under Rule 56.” Fed. R. Civ. P. 12.

1. ANALYSIS

A. HERA Bars the Plaintiffs’ Prayers for Declaratory, Injunctive, and Other
Equitable Relief against FHFA and Treasury

By this Court'scalculation twenty-four of the thirty-one substantiveprayes for relief'
requestedoy the plaintiffs acrosstheir five complaintsseek declaratoryinjunctive, or other
equitablerelief against FHFA or TreasurySee alsd-HFA Mot. at 22 n.13 Such relief runs up
against HERA'’s antinjunction provision, which declares that “no court may take any action to
restrain or affect the exercise of powers or functions of [FHFA] as a catseor a receiver.”

12 U.S.C. § 4617(f).

19 This thirty-one prayers for relief figure does not include the two prayers for “reasorwisits, including
attorneys’ fees, incurred in bringing this action” and “such other artiefr relief as this Court deems just and
proper” that appear in each of the five complaints at issue Be®, e.gFairholmeCompl. at  146(i) and (j).
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While case lawadjudicating HERArelated disputess generally sparse;[c]ourts

interpreting the scope 48] 4617(f) have relied on decisions addressing the nearly identical
jurisdictional bar applicable to the Federal Deposit Insurance CorporationICO)FD
conservatahips contained in 12 U.S.C. § 1821(j."Natural Res. Def. Council, Inc. FHFA,
815 F. Supp. 2d 630, 641 (S.D.N.Y. 2014ff,d sub nomTown of Babylon VFHFA, 699 F.3d
221 (2d Cir. 2012). Congress passed the Financial Institutions Reform, Recovery, and
Enforcement Acof 1989 (“FIRREA”), Pub. L. No. 10473, 103 Stat. 183]uring the savings
and loan crisi¢o enable the FDIC (and, formerly, the Resolution Trust CorporétonC”)) to
serve asa conservator oreceiver for troubled financial institutions. It was with this backdrop
that the Court of Appeals for the District of Columbia CircuitFnreeman v. FDICexplained
thatthe language o 1821(j)“does indeed effect a sweeping ouster of coyntsver to grant
equitable remedies 56 F.3d 1394, 139(D.C. Cir. 1995)*? The Circuit held that thEIRREA
provisionprecludes courts from grantirfgon-monetary remedies, includingjunctive relief(]
[and] declaratory reliéf that would “effectively ‘restrain’ the [agency] froméxercising its
statutorily authorized responsibilitiedd. (quoting12 U.S.C. § 1821(j)) As the parties both
agree an equivalent bar on jurisdiction derivé®m HERA's substantially identicalntr
injunction provision.E.g, Individual Pls.’s Opp’n at 31-32.

Like a number of its sister circuitapwever, tis Circuit hasestablishedhat, if the

agency “has acted or proposeto act beyond, or contrary to, its statutorily prescribed,

1 Section 1821(j) reads: “. . . no court may take any actionto restrain or affect the exercise of powers or
functions of the [FDIC] as a conservator or a receiver.” 12 U.S.C. )82

12«plthough this limitation on courts’ power to grant equitable relief mpyear drastic, it fully accords with the
intent of Congress at the time it enacted FIRREA in the midst of thegsaaird loan insolvency crisis to enable the
FDIC and the [RC] to expeditiously wind up the affairs of literally hundreds ofefhifinancial institutions
throughout the country.ld. at 1398. Whether or not FHFA is “winding up the affairs of” the GSEs, the Giscui
interpretation of congressional intetat grant the FDIC enormous discretion to act as a conservator or receiver
during the savings and loan crisis of 1989 applies with equal force to thgagmfinance crisis of 2008.
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constitutionally permitted, powers or functighthen 12 U.S.C8 461/(f) shallnot apply. Nat'l
Trust for Historic Pres.v. FDIC, 21 F.3d 469, 472 (D.C. Cir. 1994)vald, J., concurring)
(internal quotation marks and citation omittéferring to1l2 U.S.C. § 1821()) seealso Leon
Cnty., Fla. v. FHFA700 F.3d 1273, 1278 (11th Cir. 2012)[l]f the FHFA were to act beyond
statutory or constitutional bounds in a manner that adversely impacted the rightsref othe
84617(f) would not bar judiciadversight or review of its actior's) (quotingin re Freddie Mac
Derivative Litig, 643 F.Supp.2d 790, 799 (E.D. Va. 2000)Cnty. of Sonoma v. FHEA10
F.3d 987, 992 (9th Cir. 2013) (“[T]he amtidicial review provision is inapplicable when FHFA
acts beyond the scope of its conservator poweiThus, the question for this Court is whether
the plaintiffs sufficiently plead thaEHFA acted beyond the scope of its statutory “powers or
functions . . . as a conservatavrhen the agency executed thieird Amendment to the PSPAs
with Treasury.12 U.S.C. 8§ 4617(f). If not, the Court must disnaliof the defendantglaims
for declaratory, injunctive, or othequitable relief®
1. Section 4617(f) Bars Claims of Arbitrary andCapricious Conduct
under APA §706(2)(A), Which SeekDeclaratory, Injunctive, orOther
Equitable Relief
While there is a s$trong presumption that Congress intends judicial review of
administrative action,Bowen v. Mich. Acad. of Family Physiciadg6 U.S. 667, 670 (1986),
that presumption is “defeated if the substantive statute precludes revi¢eeKler v. Chaney
470 U.S. 821, 8431985) (citing 5 U.S.C. §8 701(a)(1)). The plaintiffs do not discuss the
applicability of 5 U.S.C. § 701(a)(1) tiie APA to the present caseany of their oppositions,
except to citeReno v. Catholic Soc. Serv&09 U.S. 43, 684 (1993), in the individual

plaintiffs’ opposition and reply briefs for the proposition that the Court canyale@dPA review

13 As the Court will explain below, this is true regardless of whetnedefedants have levied some of their ron
monetary claims against Treasury instead of FHFA.
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“only if presented with clear and convincing evidence” of congressional imtgetlude such
review. E.g, Individual PIs.’s Reply toDefs.’s Mot.for Summ. J.at 1516 (D.D.C. June 2,
2014) (“Individual Pls.’s Reply”).Theindividual plaintiffs are correan that the presumption
of judicial review [under the APA] is, after all, a presumption, and like all presonsptised in
interpreting statutes, may be overcome inyer alia, specific language . . . that is a reliable
indicator of congressional intent . . . to preclude judicial revieBdwen 476 U.S. at 673
(internal quotation marks and citation omitted). HERA'’s expressirgatiction provision,
which, as explained belowecessarily covers litigation arising out of contracts executed by
FHFA in accordance with its duties as a conservator, qualifies as a eeilmabtator of
congressional intent to preclude review radnmonetary APA claims brought againstboth
FHFA and Teasury. Importantly, when applyifdRREA’s antiinjunction provision, 12 U.S.C
§ 1821(j), this Circuit has only consideredhether the FDIC acted beyorids statutorily
prescribed, constitutionallyermitted, powers or functiohsinder FIRREA, specifically, and not
whether it actedbeyond anyof its moregeneral APA obligations under 5 U.S&702(2). See
Nat’l Trust, 21 F.3d at 472 (Wald, J., concurring and further noting that, “given the breadth of
the statutory languadef 8§ 1821(j)] untemperedy any persuasive legislative history pointing
in a different direction, the statute would appear to bar a court from actingtuallyi all
circumstances?)Freeman 56 F.3d at1l398-99;MBIA Ins. Corp. v. FDIC816 F. Supp. 2d 81,
103 (D.D.C. 2011)aff'd, 708 F.3d 234 (D.C. Cir. 2013ee also Leon Cnty700 F.3d at 1278
79. In other words, this Circuit, like the APA itself, implicitly draws a distinchetween acting
beyond the scope of the constitution or a stagde§ 702(2)(B) and (C), and &ng within the
scope of a statute, but doing so arbitrarily and capriciogslg8 702(2)(A). This distinction

arisedirectly from the text og 4617(f), which prohibits the Court from restrainfiige exercise
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of powers or functions of [FHFA}-i.e., restraininghow FHFA employs its powers or
functions—butdoes not prohibit reviewased uponhe statutory or constitutional origin of the
powers or functions themselved2 U.S.C. § 4617(flemphasis added)Consequentlyit does
appear thag 4617(f) bars all declaratory, injunctive, ather equitable relief stemming from
claims of arbitrary and caprmis decisionmaking, under APA786(2)(A). Thus, the two
counts in each of theerry, Fairholme andArrowoodComplaints and relategbrayers for relief,
that claimAPA violations for arbitrary and capricious condbgt both Treasury and FHFare
hereby dismissedursuant tdRule 12(b)(1)**
2. Section 4617(f) Applies to TreasusyAuthority under HERA

As a threshold matter, the plaintiffs contend t8at617(f)does not bar claims against
Treasury because the provision only governs claims against FHFA. Howevdefénelants’
argument that granting relief against the counterparty to a contract WA Rould directly
restrain FHFA's ability as a conservator-aiwis that contract is based on sound reasonBeg,
e.g, Treasury Reply at 123 (collecting cases outsidef this Circuit). Conduct by a
counterparty that is required under a contract with FHFA does not merely cenS$atut
peripheral connection to FHFA’s activities as the [GSESs’] conservatSeéindividual Pls.’s
Opp’'n at 29. To the contrary, such interdependent, contractual conduct is directlgtedrine

FHFA'’s activities as a corsvator A plaintiff is not entitled to use the technical wording of her

4 The classArrowood andFairholme plaintiffs each present a claim of breach of the implied covenant of good
faith and fair dealing that closely parallels the individual plaint&RA claims for arbitrary and capricious conduct.
See, e.g.In re Fannie Mae/Freddie Maém. Compl. at fL61 (“. . . Fannie Mae, acting through FHFA, acted
arbitrarily and unreasonably and not in good faith or with fair dgabward themembers of the Fannie Preferred
Class.”). Given the breadth of HERA and this Circuit's warinessatd evaluatinghow FHFA carries out its
conservatorship responsibilitiesny claim—APA- or contractbased—dependent upon allegations of arbitrary and
capicious behavior coupled with a request for equitable relief probably shoukuihenarily dismissed under
8§4617(f). Yet regardless of whether the Circuit sees fit to establish aodetégule, the plaintiffs’ claims of
breach of the implied covenant iwh seek equitable relief are still generally dismissed d%1§(f) grounds
because the Court finds that FHFA acted within its statutory agthonder HERA. Seeinfra Sectionlll( A)(4).
And because some plaintiffs include within their breach of the impliednamt allegations a request for monetary
relief, dismissal is also proper on ripeness and failure to state a ctaimdgt See infraSection I11(C).
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complaint—.e., bringing a claim against a counterparty when the contract in question is
intertwined with FHFA’s responsibiles as a conservatetas an endun around HERA.
Therefore,§8 4617(f) applies generally to litigation concerning a contract signed by FHFA
pursuant to its powers as a conservator.

Additionally, when the counterparty to FHFA's contra€freasury—is also a
government entity operating based on authority derivech HERA,e.g.12 U.S.C. 81719(g)
(temporarily authorizing Treasury to purcha&SE securities), HERA's anitnjunction
provisionmay be logically extended to that government counterpdriyewise, f FHFA, as a
conservator or receiver, signs a contract with another government ertity dlsing beyond the
scope ofits HERA powers, then FHFA is functionally complicit in its counterparty’s
misconduct, and such unlawful actions may be imputed to FHFé&re, asnoted abovethere
can be little doubt that enjoining Treasury from partaking in the Third Amendment would
restrain FHFA’s uncontested authority to determine how to conserve the viabilitg GFSEs.
Accordingly, the Court must decide whethieeasury acted in contradiction of its temporary
power, under HERA, to invest in the GSEs.

The individual plaintiffs argue that Treasury acted beyond the scope of HERA because
the Third Amendment constitutes the purchase of new GSE securities aRé&'dHBecember
31, 2009 sunset provision and because Treasury violated the APA by acting arlaindrily
capriciously when entering into the net worth sweep. Hgren 8§ 4617(f)'s bar on non
monetaryclaims of arbitrary and capricious decisionmaking under the APA, the Court must only

consider whether Treasury purchased new seautitreugh the Third Amendment.
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3. Treasury’s Execution of the Third Amendment Does Not Constitute the
Purchase of New Securitias Contravention of HERA

The individual plaintiffs argue thdireasury violated the sunset provision associated with
its authority to purchase GSE securities under 12 U.S.Q.78(g) becausethe Third
Amendment was not an “exercise of rightsider the statute armbcause the Third Amendment
was effectively a purchase of new securities after December 31, B@i@idual Pls.’s Opp’n at
37. Both claims are unpersuasive.

Assertingthat the Third Amendment was not the exercise of a,raghtllegedly required
for any “market participa[tion]’after 2009 the individual plaintiffs state that[a]s of 2010,
Treasury’s authority as a market participant was limited to ‘hold[ing]icesfang] any rights

received in connection with, or sellling] ampligations or securities purchased™ from the
GSEs. Individual Pls.’s Opp’'n at & (quoting 12U.S.C. §1719(gf2)(D)). But this
contentionoverreadshe provisiongoverning the application of th&atutoryexpiration date to
purchased securitiedNVhile § 1719(gj2)(D) notes that holding securities, exercising any rights
under thesecuritiescontract, or selling securities are specificalyemptfrom the sunset
provision, the existence of that provisiodoes not therefore preclude other +seourity-
purchasing activities otherwise permittadderan already agreedpon pre2010 investment
contract with the GSES® To then say that the purchase authority sunset provision also
categoricallyprohibits any povision within Treasury’s contracts with the GSEs that recuire
“mutual assent’is to reach too far.Cf. Individual Pls.’s Opp’n at 38.Thus, whether or not

amending the PSPA is a “right,” as understood und&7B(g) is irrelevant, as long as the

Third Amendment did not constitute a purchase of new securities.

15 while legislative history on this issue is unrevealing, the Court can easigirie that Congress, with its

exclusion from the sunset provision of Treasury’s ability to “exeraisy rights received in connection with . . .
securities purchased,” was contemplating an investment agneevhereby Treasury maintained future rights to
purchase more GSE securities.
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Here, Treasury purchased one million senior preferred shares in each GSE in exchange
for a number of contractual entittements.g, Treasury AR at 2P2 (Fannie MadPSPA) This
“purchase” of GSE securities required Treasury to provide the GSEs with a funding
commitment. While in all three amendments that followed this purch@issasury never
received additionaGSE sharesunder the first two amendments, Treasury provithed GSEs
with an expandetundingcommitment. The individual plaintiffscite the “Action Memorandum
for [Treasury] Secretary Geithner,” whigchvokes Treasury’s statutory purchasing authority
under 81719(g) as a justification for the funding expansi@s evidence thathe Third
Amendment was also a purchase of securitigglividual Pls.’s Reply at 21 (Treasury AR at
181-88). The Court, howevedoes not accephat a reference to Treasurgsneralpurchasing
authority in a memorandum to Secretary Geithner reégatthe Second Amendmenteans that
the Second Amendment (and First Amendment, for that matter) was, ,ia fagtchase of new
obligations or securities according to 8 171@(Yn). While Treasury’s funding commitment is
the currency by Wwich Treasury purchased shares, which came with additional rights for
Treasury, in the original PSPAsO new shares or obligatiomgere purchaseduring the first
two amendments. Treasury’s receipt of “valuable consideratieq’e. the potential for
increased liquidation preferences as the GSEs drew more furtinghese amendments does
not, on its ownconstitute the purchase of new GSE securitieder § 1719(g)(1)@f Cf.
Individual Pls.’s Reply at 21.

Yet regardless of whether the first two amendments to the PSPAs should beredrside

purchase of new securitiehe Court finds that Treasury did not purchase new securities under

16 Similarly, the fact that Treasury, prior to executing tliestFand Second Amendments, made § 1719(g)(1)(B)
“emergency determinationsjenerally required before purchasing new securities does not, alone, signify the
purchase of new secugs. SeeTreasury Reply at 338 (determinations made “because [Treasury] was pledging
additional taxpayer funds to the GSEs").
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the Third Amendment. Under the Third Amendmenhlike the first two ameiments—
Treasuryneither granted the GSEs additional funding commitmerds received an increased
liquidation preference Instead, Treasury agreed to a net worth sweep in exchange for
eliminating the cash dividend equivalent to 10% of the GSEs’ liquidgtieference. This net
worth sweep representesl new formula ofdividend compensation for a $200 billiguius
investment Treasury had already mades FHFA further claims the agency executed the Third
Amendment to ameliorate the existential challengeafing the dividend it already owed
pursuant to the GSE securities Treasury purchased through the PSPA; itdtidsoan ordeto

sell more GSE securities. FHFA Mot. at 3 ("*The [GSEs] were unable to meet their 10%
dividend obligations without drawingnore from Treasury, causing a downward spiral of
repaying preexisting obligationsto Treasury through additional draws from Treasygry.”
(emphasis addéd Notwithstanding plaintiffs’ contentions regarding the “fundamental change
doctrine,” Treasury’s own tax regulations, or otherwise, the present fashpsttikes the Court

as straightforwardat least in the context of the applicability of 8 1719(gunset provision
Without providing an additional funding commitmentreceiving new securitiefsom the GSEs

as consideration for itBhird Amendment to thalready existind®’SPAs, Treasurycannot be said

to have purchased new securities un8et719(g)(1)(a). Treasury may have amended the
compensation structure of its investment in a way that plaintiffs find troublingiding so did

not violate the purchase authority sunset provision. 8 1719(g)(4).
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4. FHFA Acted within Its Statutory Authorty

The individual plaintiffs put forth a number of claims that FHFA violated HER
entering into the Third Amendmeht. These argumentsoncernboth FHFAs conduct and the
purported reasorfsr FHFA's conduct—thewhatand thewhy, so to speak®

At bottom, the Third Amendment sweeps nearlyGHE profit dollars to Treasury The
result for norTreasury shareholders v&tually no likelihood of dividend paymentg¢given the
lack of profitsalong with Treasury’s discretion to pay dividendsee, e.gTreasury AR at 58
(Freddie Mac PSPA § 5)1and a decrease in the potential liquidation preference they would
receive if the company liquidated during a period of profitabilBnth parties essentially admit
this samedepiction in their briefs, biasedadjectives aside Looking past the financial
engineering involved in the PSPAs and subsequent amendments, the gioestiosn Court
simply, is whetherthe net worth swee@mmendment represent®nductthat exceeds FHFA’s
authority undeHERA—a statute oéxceptionakcopethatgave immense discretion to FHFA as
a conservatorlt is surely true that “FHFA cannot evade judicial scrutiny by meadhgling its
actions with a conservator stampl’eonCnty.v. FHFA 700 F.3d 1273, 1278 (11@ir. 2012).
Yet construing the allegations in a light most favorable to the plaintifes Court finds that the
plaintiffs fail to demonstratedy a preponderancef the evidence-if at all—that FHFA'’s
execution of the Third Amendment violated HER&ee,e.g, Pitney Bowes, Inc. v. U.S. Postal
Serv, 27 F. Supp. 2d 15, 19 (D.D.C. 1998) (“The plaintiff bears the burden of persuasion to
establish subject matter jurisdiction by a preponderance of the evidences’)sudh,the

plaintiffs cannot overcome 8 4617(f)’s jurisdictional bar on equitable relief.

" The class plaintiffs appear to adopt the individual plaintiffs’ briefing @nisisue SeeClass Pls.’s Opp'n at 25.

8 The Court has already dismissedpra claims of arbitrary and capricious decisionmaKkimgught pursuant t6
U.S.C. 706(2)(A). This subsection, then, will address all other sl@mequitable relief against FHFA.
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a. FHFA’s Justifications for Executing the Third Amendment and,
Consequently, the Accompanying Administrative Record,lrfgkevant
for § 4617(f)Analysis

The extraordinary breadtlof HERA'’s statutory grant to FHFA as a conservator or
receiver for the GSEdikely due tothe bill's enactment duringn unprecedented crisis in the
housing marketCf. Freeman 56 F.3d at 1398coupled with the andinjunction provision,
narrows the Court’'gurisdictionalanalysisto whatthe Third Amendment entajlgther tharwhy
FHFA executed the Third AmendmentSee alsoid. (the antiinjunction provisionapplies
“unless [theconservatorlhas acted . . . beyond, or contrary to, its statutorily prescribed,
constitutionally permitted, powers or functior)s.Nevertheless, the individual plaintiffescus a
sizableportion of their opposition and replyriefs on disputing FHFA’gustificationsfor the
Third Amendment. Seelndividual Pls.’sOpp’n at 5873; Individual Pls.’s Reply at 3B89.
Similarly, the individual plaintiffs argue that FHFA violated HERA by not pimdg the full
administrative recordIndividual Pls.’s Opp’n at 461; Individual Pls.’s Reply at 289. Both
sets of claims ask the Coudirectly or indirectlyto evaluatd=HFA's rationale for etering into
the Third Amendment-a-request that contraven®g617(f).

Claims that FHFA'’s varying explanations for entering into the Third Amendnegetl
that the agency’s conduct went beyond its statutory authority under HER#ch are merely
extensios of the individual plaintiffs’ arbitrary and capricious arguments uraletifferent
subheading-share the same fatesthe plaintiff's APA arbitrary and capriciouslaims. Once
again,to determine whether it has jurisdiction to adjudicate claims for equitable aghéfst
FHFA as a conservatothe Court must look awhat has happenedot why it happened For
instancethe Court willexaminewhether the Third Amendmeiactually resulted in ae facto

receivershipjnfra; not what FHFA has publicly stated regarding any power it araypay not
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have, as conservator, to prepare the GSEs for liquidagerindividual Pls.’sOpp’n at 58-66.
FHFA’s underlying motives or opinions-i.e.,, whether thenet worth sweepvould arrest a
downward spiral of dividend paymenfsee also supra.7) increase payments to Treasuoy
keepthe GSEs in a holding pattermdividual Pls.’sOpp’n at 6673—do not matter for the
purposes of § 4617(f)Cf. Leon Cnty., Fla. vFHFA, 816 F. Supp. 2d 1205, 1208 (N.D. Fla.
2011)aff'd, 700 F.3d 1273 (11th Cir. 2012) (“Congress surely knew, when it enacted § 4617(f),
that challenges to agency action sometimes assert an improper motive. ButsSdogyred
judicial review of the conservator's actions without making an exceptiorctiona said to be
taken from an improper motive.”Moreover,contray to the individual plaintiffs’ assertiond.
at 4651, and consistent with the Court’s rulimggardingthe bar on arbitrary and capricious
review under 8 4617(f)supra the Court need noview the full administrative recordo
determine whether the ird Amendmentin practice exceeds the boundsldERA.

Generally, “[itt is not [the Court’s] place to substitute [its] judgment for FHS;" Cnty.
of Sonoma710 F.3d at 993, let alone in the face of HERA'’s “sweeping ouster of courts’ power
to grant equitable remedies;teeman 56 F.3d at 1398See also MBIA Ins. Corp816 F. Supp.
2d at 103 (“In seeking injunctive or declaratory relief, it is not enotmh[the plaintiffs] to
allege that [conservator] came to the wrong conclusion . . . .”). Requiring thet€ewdluate
the merits of FHFA’s decisnmaking each time it considefERA’s jurisdictional barwould
renderthe antiinjunction provisionhollow, disregarthg Congress’expressintention todivest
the Court ofjurisdiction to restrain FHFA’s “exercise of[its] powersor functions” under
HERA—i.e., how FHFA employs its powers or function§eel2 U.S.C. § 4617(f).Therefore,

the Court will only considefFHFA's actual conduct
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b. FHFA HasNot Violatel 12 U.S.C. § 4617(a)(7)

Theindividual plaintiffs briefly argue thaHFA violated HERA's prescription “not [to]
be subject to the direction or supervision of any other agentlyeobinited States. . in the
exercise of the rights, powers, and privileges of the Agéncdy2 U.S.C. § 4617(a)(7xee
Individual Pls.’s Opp’n at 51Fairholmeand Arrowood Plaintiffs’ SupplementaDpp’n at 7-10
(D.D.C. Mar. 21, 2014) (“Sup. Opp’n”)ndividual Pls.’s Reply at 13, 40However, ‘fecord$
showing that Treasury “invented the wairth sweep concept with no input from FHFA” dot
come close to a reasonable inference that “FHFA considered itself bound thadevey
Treasury ordered.” See Individual Pls.’s Opp’'n at 51. The plaintiffs cannot transform
subjective, conclusory allegations into objective facBeeSup. Opp’n at 40 (claiming that
“[o]nly a conservator that has given up the will to exercise its independdgrhent couldagree
to forfeit so much”). Notwithstanding the plaintiffsherspective that the Third Amendment was
a “onesided deal” favoring Treasury, the amendment was executeudobgophisticated parties
and there is nothing in the pleadings or akeninistrativerecord provided by Treasutlathints
at coerciomactionable under § 4617(a)(7»eelndividual Pls.’s Opp’n at 5{citing Treasury AR
at 3775802, 383362, 388394, 3895903). Undoubtedly many negotiations arise from one
party conjuring upan idea and therbringing their proposato the other party.This claim does
not pass muster under either Rule 12(b)(1) or Rule 12(b)(6).

C. FHFA Has Not Placed the GSEsDhe Factd.iquidation

The individual plaintiffs further contend thidte Third Amendment amounts tala facto
liquidation, which exceed$-HFA'’s statutory authority as a conservatd8y entering into an
agreement that sweeps away nearly all GSE profits, they argue, FHRér$edeen its statutory

responsibility to“rehabilitate” the GSEsand, instead, has effectively placed the GSEs in
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receivership. Individual PIs.’s Opp’n at-58; seel2 U.S.C. § 4617(a)(2)But FHFA counters

that full-scalerehabilitation is not the only possible statutory duty of a conservdlat the
statute also permits a conservator to “reorganize” or “wind up” the affar$G&SE. FHFA Mot.

at 30 (citing 12 U.S.C. 8§ 4617(a)(2)). The Court has no occasion to decide whether the
conservator is empowered to wind down the GSEs. It is uss&geto engage in a lengthy
debate over statutory interpretation because the facts, as stated in thisplaledadings, belie

the individual plaintiffs’ claims ofle factoliquidation under receivership authority.

Here, the Court need not look further than the current state of the GSEs to find that FHF
has acted within its broad statutory authority as a conservator. Fouragearsn the brink of
collapse, the GSEs went into conservatorship under the authori#i#eA. E.g, Fairholme
Compl. at 3. Today, both GSEs continue to operate, and have now regained profitabigity.
FairholmeCompl at{{ 8, 60, 63 (“Fannie and Freddie are now immensely profitabdé.i}t. at
1 14 (noting that prior to the Third Amendment, “[tjhe conservatorship of Fannie addiér
achieved the purpose of restoring the Companies to financial health”). Unquestionably, th
plaintiffs take great issue with FHFA’s conduct between and since these two boakénd f
However, when the Court is asked to determine whether FHFA acted beyond, or conitary t
responsibilities as conservator under a statute that grants the agencyvexgetsetion to act
as it sees fit, it is the current state of affairs thastweigh heaviest on this analysis. If the
Third Amendment were really part of a scheme to liquidate the GSEs, then tlsews8H,
presumably, be in liquidation rather than di#“immensely profitable.” SeeFairholmeCompl.

aty 6Q There is no dispute that the Third Amendment substantially changed the foafits,
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directing billions of dollars into Treasury’s coffers. But that alteration, alone, is in no way
sufficient to reclassify a conservatorship into a receivership.

The individual plaintiffs cite no precedent stating that a net worth sweep, or some
equivalent, is functionally akin to liquidationThe case law cited in their oppositiactually
supports the position that FHFA is acting as a conservator. Individual Pls.’s Oppbét
(cdllecting cases). In sum, these cases stand for the proposition that a constvald “carry
on the business of the institutioMBIA Ins. Corp. v. FDIC708 F.3d 234, 236 (D.C. Cir. 2013),
and “take actions necessary to restore a financially troub&tdution to solvency,'McAllister
v. RTC 201 F.3d 570, 579 (5th Cir. 2000). Here, the GSEs maintain an operational mortgage

finance business and are, once again, profitabM® facts indicative of asuccessful

9t is worth noting that Treasuryissistence on receiving cash dividends, as required under the PSPAsthather
accepting a 12% dividend deferred to the liquidation preference, suggdst&rahaury believed there was no
intention to imminently liquidate the GSESeeTreasury Rephat 4950; see alscsupran.7. A belief that there
was no planned liquidatierand thus no forthcoming receipt of liquidatipayments—would mean that adding
owed dividends to Treasury’s evgrowing liquidation preference would produce increased riskfotaxpayer.

% The individual plaintiffs specifically argue that the net worth sweeeeds FHFA's authority as a conservator
because it (1) depletes available capital; (2) “eliminates the possibility rofahdusiness operations”; and (3)
carries an ulmate intent to wind down the GSEs. Individual Pls.’'s Opp’n ab%6 First, the original dividend
distribution scheme under the PSPAs also depleted the GSESs’ cagitends distributed to security holders, by
nature, constitute a depletion of available capital. Second, there is no HER#gqurdhat requires a conservator to
abide by every public statement it has made. To the contrary, HERAtparoonservator wide latitude to flexibly
operate the GSEs over tim&eel2 U.S.C. § 4617(b)(2) Titd, even if FHFA has explicitly stated an intent to
eventually wind down the GSEs, such an intent is not automatically inconsisieatcting as a conservator. There
surely can be a fluid progression from conservatorship to receiperithiout violating HERA, and that progression
could very well involve a conservator that acknowledges an ultinwatead liquidation. FHFA can lawfully take
steps to maintain operational soundness and solvency, conservingdte aisthe GSEs, until it decides that th
time is right for liquidation.Seel2 U.S.C. § 4617(b)(2)(D)[f] owers as conservatgr

Moreover, since the Third Amendment remains consistent MitRA’s wideranging authority as a conservator,
there is no need for the Court to furthesolvewhetter the amendment falls within FHFA’s authority to “transfer or
sell any asset” under § 4617(b)(2)(&@ompareFHFA Mot. at 2729 and FHFA Reply at 57, with Individual PIs.’s
Opp’'n at 6366 and Individual Pls.’s Reply at 3B3. The plaintiffs essentiallgrgue that the Third Amendment
runs counter to FHFA's power to transfer asdmsauseFHFA is not seeking to “rehabilitate” the GSEs when
making this transfer. Individual Pls.’s Opp’'n at6@. Yet, as explained, the Court finds the plaintiffs’ premise
that FHFA’s conduct is inconsistent with a conservatorship be lacking. Therefore, whether or not FHFA
classifies the Third Amendment as a transfer of assets is of no momenbreadth of Congress’ grant of authority
to FHFA under HERA means thagtiCourt’s analysis must center much more on the ends than the means.
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conservatorship® Thus,the plaintiffspleadno facts demonstrating thBHFA hasexceeded its
statutory authority as a conservator.

Given that§ 4617(f) bars subject matter jurisdictféover all declaratory, injunctive, and
other equitable relief requested against the defendants that would restrain theatornse
ability to “exercise [its statutory] powers or functions,” all claims related ¢setlprayers for
relief must be dismissed pursuant to Rule 12(b)(1). Included are the individual fgfaf®iA
claims against both FHFA and Treag@® the Fairholmeplaintiffs’ claim of breach of fiduciary
duty against FHFA, and any part of the plaintiffs’ claims of breach ofnipéied covenant of
good faith and fair dealing which request declaratory relief.

B. HERA Bars the Plaintiffs’ Derivative Claims against FHFA and Treasury

Theclass plaintiffs bring derivative clainagainst both FHFA and Treasury on behalf of
Fannie Mae and Freddie Matn re Fannie Mae/Freddie Madm. Compl.at § 7279 (Fannie

Mae), In re Fannie Mae/Freddie MaDerivative Complat { 17582 (Freddie Macy* Under

% Indeed, the GSE'’s current profitability is the fundamental justifioafbo the plaintiffs’ prayers for equitable and
monetary relief. In other words, this litigation only exisescause the GSEs have, under FHFA's authority,
progressed from insolvency to profitability.

%2 The Court acknowledges that there appears to be some confusion otleervwhigle 12(b)(1) or Rule 12(b)(6)
applies to § 4617(f). This Circuit has framed FIRREA’sstaitially identical ardinjunction provision, 12 U.S.C.
§ 1821(j), as a bar arlief. SeeFreeman 56 F.3d at 1396, 1398, 140&e alsdMBIA Ins. Corp, 816 F. Supp. 2d
at 104, 106 (explicitly dismissing claims on § 1821(j) grounds pursuant to Rilga)2. However, recent rulings
by courts in the Second, Ninth, and Eleventh Circuits framing § 4617 (fuasdictional bar,see Town of Babylon
699 F.3d at 22:28; Cnty. of Sonoma/10 F.3d at 990, 9995; Leon Cnty, 700 F.3d at 1275 n.1, 1276,upbed with
the parties in this case doing the sas®g, e.g.Individual Pls.’s Opp’n at 382 (“HERA's jurisdictional bar”);
FHFA Mot. at 28 (“[t]lhe jurisdictional bar of Section 4617(f)"), leads tBourt to believe that the breadth of
§ 4617(f) betterepresents a jurisdictional bar, with related claims subject to dismissat Rule 12(b)(1), than a
bar on relief. But regardless of the proper basis for dismissal,dhg @ould dismiss the plaintiffs’ claims for
equitable relief under 12(b)(dy 12(b)(6).

% Accordingly, thePerry Complaint is dismissed in its entirety.

% The Court need not determine whether the individual plaintiffs’ AfAms should be considered derivative,
since all such claims are dismissed pursuant to § 461C@mpareTreasiry Mot. at 3033, with Individual PIs.’s
Reply at 911.

Similarly, the Fairholme plaintiffs’ fiduciary duty claim against FHFA, which seeksly equitable relief, is also
dismissed pursuant to 8 4617(eeSup. Opp'n at 13 (“The Fairholme Plaintiffspreover, have expressly limited
their fiduciary duty claim to seek only ‘equitable and declaratory reliefediat unwinding the Sweep Amendment
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HERA, FHFA “shall, as conservator or receiver, and by operation of law, imregdsatcceed
to (i) all rights, titles, powers, and privileges of fi&SE], and of any stockholder . . . .12
U.S.C. 84617(b)(2)(A)()*® The Circuit has held that “[t]his languagelainly transfers
shareholdersability to bring derivative suits-a ‘right[ ], title[ ], power] ], [or] privilege[ |—to
FHFA.” Kellmer v. Raines674 F.3d 848, 850 (D.C. Cir. 2012).

1. An Exception to HERA’s Bar on Shareholder Derivative Claims Would
Contravene the Plain Language of the Statute

The plaintiffs argue that, despite the general bar against derivative suiytshahe
standing to sue derivatively because FHFA, due to a cooflictterest, would be unwilling to
sue itself or Treasursf. Class Pls.’s Opp’n at 325; Sup. Opp'n at 246. In passingKellmer

notes the existence, among other circuits, of an exception to the equivalent ffzareholder

and eliminating its harmful effect on Plaintiffs’ interests in FanniBreddie.} (internal quotations ahcitation to
Complaint omittedl As such, there is no requirement for the Court to decide whettleickims are derivative or
direct. However, if such a determination were necessary, the Court notésvibatd find that theFairholme
plaintiffs’ fiduciary duty claim is derivative in nature and, therefobarred under § 4617(b)(2)(A)@s well
Without resolving whether Delaware and/or Virginia law applies td=#ienolme plaintiffs’ fiduciary duty claim,

the Court—like both partis—will briefly utilize the analysis established by the Supreme Court of Reaw
Tooley v. Donaldson, Lufkin & Jenrette, In845 A.2d 1031 (Del. 2004). To determine whether a shareholder’'s
claim is derivative or direct, the Court asks: “(1) who exd@l the alleged harm (the corporation or the suing
stockholders, individually); and (2) who would receive the benefit ofraogvery or other remedy (the corporation
or the stockholders, individually)?'ld. at 1033. Regardless of whether teirholme plaintiffs plead injuries to
both the GSEs and the individual plaintiff shareholdsegFHFA Reply at 23put seeSup. Opp’'n at 1243, the
claim qualifies as derivative, not direct, undevoleys second prong. Here, recovery or relief will not flow
“directly to the stockholders.Tooley 845 A.2d at 1036. Instead, the equitable réligiftholme seeks—“namely,
vacating the Third Amendment and returning its resulting dividends fraastlry to the EnterpriseBairholme
Compl. 1 146(dYe))—would flow first and foremost to the [GSES]FHFA Replyat 24. That relief wilhot flow
directly to theFairholmeplaintiffs is especially true since, after signing the PSPAs, Treaffagtively maintained
discretion over GSE dividend paymergsg, e.g.Treasury AR at 24 (Fannie Mae PSPA § 5.1), and the GSEs, still
in conservatorship, are not liquidating assets pursuant to any liquidatferepaes.

Finally, Treasury’s argument that the plaintiffs lack prudentialdsteyy Treasury Mot. at 386, does not ragre
consideration hereCf. Louisiana Envtl. Action Network v. Browne&7 F.3d 1379, 1384 (D.C. Cir. 199@¢]The
Court haso difficulty dismissing a case based on one jurisdictional bar ratheatiwdher. . . . Because issues of
standing, ripenesand other such ‘elements’ of justiciability are each predicate to any remi¢ve onerits, a court
need not identify all such elements that a complainant may have failedstarshgarticular casg.

% The statute also provides that FHFA may, as conservator, “. . . opezaf@3E] with all the powers of the
shareholders.” 12 U.S.C. § 4617(b)(2)(B)(i).

% “The party invoking federal jurisdiction bears the burden of estdbfis[standing].” Lujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992).
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derivative actions brought against the FDIC under the substantially sirR&HBA provision,
12 U.S.C. § 1821(d)(2)(A), for instances of “manifest conflict of interesellmer, 674 F.3d at
850. The defendants are right, however, that this Circuit has not adopted such amrexcepti
E.g, Treasury Mot. at 31 While Kellmer concerned a suit against officers and directors rather
than one against FHFA and TreaswggeClass Pls.’s Opp’n at 31, the Circuit’'s holding puts no
limitations on HERA's rule against shareholder derivatsigts. Based on the Circuit's
discussion of the text of 12 U.S.C. § 4617(b)(2)(A)(i), it stands to reason that Kietimeer
Court had occasion to consider the purported conflict of interest exception, it would not have
found that such an exception exzist

The idea of an exception to HERA's rule against derivative suits comes frocases,
both considering FIRREA 8 1821(d)(2)(A). First, the Federal Circuit hetd nbéwithstanding
the “general proposition” that the FDIC assumed “the right to control the prosecutiagabf le
claims on behalf of the insured depository institution now in its receivership,” aifplasd
standing to bring a derivative suit when the FDIC has a “manifest conflictteyest—i.e.,
when the plaintiffs ask the receiver boing a suit based on a breach allegedly caused by the
receiver. First Hartford Corp. Pension Plan & Trust v. United Stat#84 F.3d 1279, 12996
(Fed. Cir. 1999). Then, the Ninth Circuit “adopf[a@te First Hartford exception” inDelta
Savings Bank v. United Stat@65 F.3d 1017 (9th Cir. 2001), for instances of conflict of interest
between sufficiently “interdependent entitiesd. at 1021-23

It strikes this Court as odd that a statute like HERA, through which Congrasts gr
immense discretiary power to the conservator, 8 4617(b)(2)(A), and prohibits courts from

interfering with the exercise of such power, 8§ 4617(f), would still housenphcit endrun

2" The Court can reasonably presume the Ninth Circuit’s exception waddapply to instances where a plaintiff
demands that the FDIC sue itself.
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around FHFA’s conservatorship authority by means of the shareholder derivatsséhattite
statute explicitly bars. “To resolve this [oddity, however,] we need only hee@&sBoof
Frankfurter's timeless advice: ‘(1) Read the statute; (2) read the statutead3he statute!”
Kellmer, 674 F.3d at 850 (second internal quotation markgted) (citing Henry J. Friendly,
Mr. Justice Frankfurter and the Reading of StatutesBamchmarks 196, 202 (1967) The
Circuit tells the Court that HERA, by its unambiguous text, removes the powerng br
derivative suits from shareholders and giite® FHFA. 1d. (citing § 4617(b)(2)(A)f® As the
basis for its exception to the rule against shareholder derivative suits, the F&tiarait
explained that “the very object of the derivative suit mechanism is to permit sligmshto file
suit on behalf of a corporation when the managers or directors of the corporatiopspukrédo

a conflict of interest, are unable or unwilling to do so, despite it being in thenterststs of the
corporation.” First Hartford, 194 F.3d at 1295ee alscClass Pls.’s Opp’n at 32 (quoting the
same). Yet the existenceof a rule against shareholder derivative suits, 8 4617(b)(2)(A)(),
indicates that courts cannot use thaionale for why derivative suits are available to
shareholders as a legal tedhcluding the conflict of interest rationaldo carve out an
exceptionto that prohibition. Derivative suits largely exist so that shareholders can protect a
corporation from those who run—#and HERA takes the right to such suits away from

shareholderd?  How, then, can a court base the exception to a rule bastiagehtder

% See alsd.a. Mun. Police Emps. Ret. Sys. v. FHB&4 F. App’x 188, 191 (4th Cir. 2011) (affirming and qogti

In re Freddie Mac Derivative Litig.643 F.Supp.2d 790, 795 (E.D. Va. 2009) (“[T]he plain meaning of the statute
is thatall rights previously held by Freddie Macstockholders, including the right to sue derivatively, now belong
exclusively to theAgency.”)).

#vIndeed, as the Supreme Court has explained, ‘the purpose of theideragiion was to place in the hands of the
individual shareholder a means to protect the interests of the atigmofrom the misfeasance and malfeasance of
faithlessdirectors and managers.’'First Hartford, 194 F.3d at 1295 (quotingamen v. Kemper Fin. Servs., Inc.
500 U.S. 90, 95 (1991)).
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derivative suits orthe purpose ofhe “derivative suitmechanismhat rule seeks to bar®ee
First Hartford, 194 F.3d at 1295. Such an exception wawallow the rule®

By looking outside HERA's statutory language to find an exception to the rule agains
derivative suits that is based on the reason the judicial system permits derivigdive the first
place, a court would effectively be asserting its disagreementhathreadth of HERA's text.
HERA provides no qualification for its bar on shareholder derivative suits, and neithimsv
Court. §84617(b)(2)(A) (the conservator “shall . . . immediately succeed &l rights, titles,
powers, and privileges . . . of any stockholder) (emphasis adtéwis a slippery slope for the
Court to poke holes in, or limit, the plain language of a statute, especially when,,dadere
plaintiffs have not asked the Court to weigh in on the statute’s constitutionaligyefdte, the
Court finds that HERA's plain language bars shareholder derivative suits, wikoeytien.

2. Even If the Exception Applies, There Is No Conflict of Interest between
FHFA and Treasury

Even assumingarguendo that the First Hartford and Delta Savingsexceptions to
HERA'’s prohibition on shareholder derivative swafpliedto HERA S 4617(b)(2)(A)(i) there is
no conflict of interestbetween FHFA and Treasurgnd the class plaintiffs’ fiduciary duty

claims against Treasury would be dismiss&te First Hartford decision would not applip the

% The Court further notes that tHerst Hartford and Delta Savingsdecisions both involved the FDIC in
receivership. Applying an exception to the statutory rule againstatiee suits makes still less sense in the
conservatorship context, where FHFA enjoys even greater power fragudicial intervention. Consistemvith
congressional intent to decrease restrictions governing the emgmgr@rio during which FHFA would need to
conserve the viability of the GSEs, under HERA, court involvement onsidgsoeght by outside stakeholders, and
not by the GSEs themsebkjeef. 8§ 4617(a)(5), is most available throughout theeivershipclaims process.E.qg,
§4617(b)(5), (6).

31 The Court respectfully disagrees with the Ninth Circuit's arguntesit “strict adherence to an absolute rule
would be at least impracticable, and arguably absuBklta Sav. Bank. United States265 F.3d 1017, 10224
(9th Cir. 2001). This Court believes that an unequivocal, “absalig¢éagainst shareholder derivative suits enacted
by Congress during a time of economic crises requires “strict adherence.” '$lBRtAinjunction provision,
8§4617(f), is illustrative of Congress’ intention to transfer “all” shatder rights to the conservator so that it could
work, unimpeded, to save the GSEs from impending collapse, withoutcarn fopreserving any such shareholder
rights to derivative suits.
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Treasuryfiduciary dutyclaimsbecausdhe plaintiffs are not demanding that FHFA sue itself or
sue another government entity on accountFbiFA’s own breach 194 F.3d at 1295-the
plaintiffs’ claims against Treasury adkie toTreasury’s alleged breachE.g, In re Fannie
Mae/Freddie MacAm. Compl. at 11 17-79. In Delta Savingsthe Ninth Circuit’s finding of a
“manifest conflict of interest” was not justised orthe presence dfvo government entities, but
rather twosufficiently interrelatedgovernment agencies. 265 F.3d at 1023 (“We do not suggest
that the FDICasreceiver is faced with a disqualifying conflict every time a bismkeceivership
is askel to sue another federal agency; it is the nature of the [Office of Bujtrvision
(‘OTS)]-FDIC relationship that raises the conflict here.”As the Delta SavingsCourt
explained, the FDIC and th@®TS were “interrelated agencies with overlapping personnel,
structures, and responsibilitiesId. at 102122. The relationship betwedfHFA and Treasury
fails the Ninth Circuit’s interrelatedness testhe class plaintiffs point to no “operational or
manaerial overlap,”and the agencies do not “share a common gehesikl. at 1®2-23.
Unlike OTS, which supervised thrift institutions and retained the ability to “chib@sEDIC to
bethe conservator,id. at 1023, Treasury plays no role in choosing FHFA to aat@sservator
for the GSEs While Treasury and FHFAnter alia, have jointlyproposed regulation®.g,
Credit Risk Retention, 78 Fed. Reg. 183 (proposed Sept. 20,,2b&3Fpct that both entities
exist within the financial regulation space cannot, on its osatisfy Delta Savingsnarrowly
appliedinterrelatednestest See265 F.3d at 1022-1023.

Furthermorethe Court understandbat Treasury representéte only feasible entity-
public or private—capable of injecting sufficient liquidity into and serving as a backstop for the
GSEs within the short timeframe necessargreservaheir existencéen September 2008. There

was no other investment partner at FHFA'’s dispoSaeFHFA Mot. at 78. In fact, Congress
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expressly foresawhe needfor a TreasuryFHFA relationship specificallyauthorizing Treasury
to invest in the GSEs12 U.S.C. § 1719(gsee alsdl2 U.S.C. § 4617(b)(5)(D)(iii)(I)@ongress
highlightedTreasury’s potential role as creditor to the GBE®xplicitly creating an exception
to FHFA’s authority, as receiver, to disallow creditor claims made by dmga¥ A
relationshipbased conflict of interest analyssgeDelta Sav. Bank265 F.3d at 1023, does not
require the Court to ignore the harsh economic realities facing the-&8ifisthe national
financial system if the GSEs collapsedhen FHFA and Treasury executed the PSPAs in 2008.
Courts, generally, should be wary of labeling a transaction with an investor oédast as a
conflict of interest

Thus, the class plaintiffs’ derivative claims, on behalf of the GSEs, for tbrefc

fiduciary duty by FHFA and Treasury, are dismissed pursuant to Rule 12(b)(1) Kooflac

standing®*
C. The Plaintiffs’ Breach of Contract and Breach of the Implied Covenantof
Good Faith and Fair Dealing Claims for Monetary Damages MustAlso Be
Dismissed

The plaintiffs further requestmonetary damages faaims of breach of contracand
breach of the implied covenant of good faith and fair dealsmgcifically regardingthe
dividends and liquidation preferengeovisionswithin their respectivesSE stock certificates

Seeln re Fannie Mae/Freddie Magém. Compl. at 64 (); Arrowood Compl. at 52(f E);*

32 Notably, Congress omitted Treasury from its list of potential cyeividers exempt from FDIC’s authority to
disallow claims under FIRREASeel2 U.S.C. 81.821(d)(5)(D)(iii)(l).

% A recentruling by Judge Jackson providadditional persuasive reasoning that, even if the conflichtefést
exception existed in this Circuit, the FHHAeasury relationship does not constitute such a confi@ail C.
Sweeney Estate Marital Trust v. U.S. Treasury Déjot 130206, 2014 WL 4661983 (D.D.C. Sept. 19, 2014).

3 «[T]he defect of standing is a defect in subject matter jurisdictididase v. Session835 F.2d 902, 906 (D.C.
Cir. 1987).

% |t is unclear to the Court whether tierowood plaintiffs incorporate their claim of breach of the implied
covenant into their request for monetary religfrowood Compl. at 52 (). Yet, regardless of th&rrowood
plaintiff's intention, the claim is dismissed. If the claim of breaclthefimplied covenaris included within E,
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Fairholme Compl. atf 146h). As the class plaintiffs correctly asseAf=RA’s anttinjunction
provision, 8 4617(f)does notbarrequests fomonetaryrelief. SeeClass Pls.’s Opp’n at 222
(citing, among other casgblindes v. FDIC, 137 F.3d 148, 161 (3d Cir. 1998)illow Grove,
Ltd. v. Fed. Nat'| Mortg. Ass)nNo. 130723, 2013 WL 6865127, at *2 (D. Colo. Dec. 31,
2013); see alsoFreeman 56 F.3d at 1399concluding that FIRREAS 1821(j) precluded
nonmonetaryemedies, but noting that “aggrieved parties will [still] have opportunitie®dd
money damages”). Nevertheless, he plaintiffs’ contractbased claimsseeking monetary
damagesnust also be dismissenhder the threshold analyses required by Ra[@)(1) andRule
12(b)(6).
1. The Plaintiffs’ Liquidation Preference Claims Are Not Ripe

FHFA'’s entrance into the Third Amendment, allegedly in contravention of the’GSEs
existing contraet-i.e., stock certificates-with the plaintiffs, constitutes a decisiocby an
administrative agency.Seel2 U.S.C. 8§ 4511(a) (“There is established the Federal Housing
Finance Agency, which shall be an independent agency of the Federal Governnwhtlé)the
class andArrowood plaintiffs also include the GSEs as targefstheir claims of breach of
contract and breach of the implied covenant, the action in question was undeniabkeartgyta
FHFA. As such, the ripeness doctrine, which is most often applied-Enfoecement review of
agency determinations, may also govthe Court’'sassessmentf subject matter jurisdiction
here*® “Ripeness entails a functional, not a formal, inquir@fizer Inc. v. Shalalal82 F.3d

975, 980 (D.C. Cir. 1999). “Determining whether administrative action is ripeutbcigl

then the claim is dismissed pursuant to Rule 12(b)(1) and Rule 12(I9¢&)infra If the Arrowoodplaintiffs only
intended to seek declaratory relief for the alleged breach of the implied cqovirganCount VI of thé\rrowood
Complaint is dismissed, under HERA1817(f), pursuant to Rule 12(b)(1%eesupraSectionlli( A).

% «The question of ripeness goes to [the Court’s] stthjeatter jurisdiction . . . ."Duke City Lumber Cov. Butz,
539 F.2d 220, 221 n.2 (D.C. Cir976).
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review requires us to evaluate (1) the fitness of the issues for judicial deanslo(R)athe
hardship to the parties of withholding court consideratidwdt'| Park Hospitality Ass'n v. Dep't
of Interior, 538 U.S. 803, 808 (2003) (citidhbott Labs. v. GardneB87 U.S. 136, 149 (1967)).
“A claim is not ripe for adjudication if it rests upon ‘contingent future eventsntlag not occur
as anticipated, or indeed may not occur at allTéxas v. United State$23 U.S. 296, 300
(1998) (quotingrThomas v. Union Carbide Agric. Products G673 U.S. 568, 580-81).

An analysis of the plaintiffs’ contentions regarding the liquidation preferenteminto
their preferred stock certificates is uncomplicated. The certificatestgeaptaintiffs “a priority
right to receive distributions from the Companies’ assets in the event thejisaodved.”
Individual Pls.’s Opp'n at 87 Therefae, by definition, the GSEs owaliquidation preference
payment to a preferred shareholder only during liquidation. It follows that taerbecno loss
of a liquidation preference prior to the time that such a preference can, catlyatte paid.
Here, the GSEs remain in conservatorship, not receivership, and there is no evidentactu
liquidation3® See supr&edion I11( A)(4)(c).

The question for the Court cannot be whether the Third Amendment diminishes an
opportunity for liquidation preferences at some point in the future, but rather whether the
plaintiffs have suffered an injury to their right to a liquidation preference inafattat present.

Yet the individual plaintiffs assert that the Third Amendment “has clearly inpl&dtiffs in a

direct and personal way” becau$g heir right to an opportunity to benefit from the liquidation

3" The common stockholders among the class plaintiffs similarly atiptivation “of any possibility of receiving
dividends or a liquidation preferenc&’g, In re Fannie Mae/Freddie Magém. Compl. at  155.

3 The ArrowoodandFairholmeplaintiffs’ citation toQuadrangle Offshore (Cayman), LLC v. Kenetech Go\p.
16362, 1998 WL 778359 (Del. Ch. Oct. 21, 1988jhus,inapposite, since #icase concerns what the plaintiffs
would aptly classify ade factoliquidation. SeeSup. Opp’'n at 442,45 (“In Quadrangle the defendant company
had pursued no business and sold most of its assets to pay creditors, lae texaompany did not formally
declare that it was in liquidation, it did not pay the preferred sharekdlur contractualhgpedfied liquidation
preference).
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preferencesn their preferred stoek-once valuable-is now worthless . . . .” Individual PIs.’s
Opp’'n at 36. But, just as there was a Third Amendment, the Court cannot defirsayetlyere
will be no Fourth or Fifth Amendment that will transform the current “opportunity to henef
from the liquidation preferences in [the plaintiffs’] preferred stock.” Angss requirement
prevents the Court from deciding a case “contingent [on] future events that magcuootas
anticipated, or indeed may not occur at all&as v. United State$23U.S.at 300. Indeed, the
purpose of the ripeness doctrine is to ensure the Court hears only an “as¢ual cantroversy.”
Cf. Pfizer, 182 F.3dat 980. Thus, the plaintiffs’ liquidation preference claims are not fit for a
judicial decision until liquidation occurs.

Given that the plaintiffs maintain no current right to a liquidation preference iiale t
GSEs are in conservatorship, the plaintiffs are no worse off today than theye&fere the
Third Amendment. Therefore, there is no hardship imposed on the plaintiffs by withholding
court consideration until this contingent right matures at the moment of liquidatimee a@gain,
any present injury is, at most, a decrease in share value, which can only leel daipart of a
derivative action that would be barred by HER8ee suprar.39 “Moreover, no irremediable
adverse consequences flow from requiring a later challenge to” the Thmahdknent with
regard to liquidation preferences since, as the defendekt®wledgeFHFA Mot. at 3435, the
right to a liquidation preference can be adjudicated during the statutorilyipegsoeceivership

claims process Toilet Goods Ass'n, Inc. v. Gardn&87 U.S. 158, 164 (1967%ee alsol2

39 Even if the plaintiffs could presently claim damages as a result of pgutog contractual breach regarding the
plaintiff shareholders’ liquidation preference, this claim would, at, hessone of damage to the price of their GSE
shares, as valued by the market “based in part on the existence of their attendignidation rights.” Class PIs.’s
Opp’n at 3738. Such claims are considered derivative under Delaware law, and b® barred under HERA
§4617(b)(2)(A)(i), supra Sectionlll(B). E.g, Labovitz v. Wash. Times Corfl72 F.3d 897, 9685 (D.C. Cir.
1999) (“the loss [plaintiffs] suffered in share value is a derivdiaren”) (citingKramer v. W. Pac. Indus., In&G46
A.2d 348, 353 (Del. 1988), fahe proposition that “Delaware courts h@long recognized that actions charging
mismanagement which depress| ] the value of stock [allege] a wmtige corporationj.e., the stockholders
collectively, to beenforced by a derivative actign(internal quotation marks and citation omitted)
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U.S.C. 8§ 4617(b)(2)(K)(1), (b)(3)10). Until then, the plaintiffshave no direct claims to
liquidation preferenceelated damages that are ripe for judicial reyiand their existing claims
must be dismissed under Rule 12(bff1).

In addition, for largely the same reasons that lead the Coucbnclude that the
plaintiffs’ liquidation preference claims lack ripeness, the plaintifiach of contract and
breach of implied covenant claims regarding liquidation preferefaget state a claim upon
which relief can be granted. Fed. R. Civ. P. 12(b)(6). The right to this elevated prefinenc
asset distribution, given to preferred shareholders under GSE stock desjfisaonly triggered
during liquidation. Consequently, the plaintiffs’ dirdmteach of contractlaims for injuries
relatedto their liquidation preference rights can provide them no “plausible” relief dgains
FHFA—or against the GSEs, for that mattarmtil the agency places the GSEs into receivership
and commences the dissolution proceSee Twomb|y650 U.S. at 570see adosupran.39(the
plaintiffs’ attempt to amorphously straddle the line between direct injury todbeimgent right
to a liquidation preference and derivative injury to the present “value” of ti&fr Kldings

furtherdemonstrateshe uncertainty oftheir claims). The Court’s reasog requiring dismissal

“0 FHFA and Treasury further argue that, under 12 U.S.@61§(e)(2), which limits the maximum liability of
FHFA during receivership, the plaintiffs liquidation preference clairadianited “to the amount that shareholders
would have received had the GSEs’ assets and liabilities been liquidatediatethieet conservator was appointed
in September 2008.” Treasury Mot. at 28, 34. The Court is unable to identifaseyaov discussing this HERA
provision, though a number of courts, including a handfuliwithis Circuit, have examined FIRREA’s similar
provisioncapping liability 12 U.S.C. 8.821(i)(2). E.g, Bank of Am., N.A. v. F.D.I.C962 F. Supp. 2d 165, 173
(D.D.C. 2013) (“12 U.S.C. § 1821(i)(2) unequivocally limits the maximliability of the FDC to the amount a
claimant would have received in liquidation under the distributiorrsehset forth in FIRREA.”). The Tenth
Circuit has noted that 8§ 1821(@) limits creditor claims against the agency to the “pro rata share of the abksgghs
would have been availablen the day the institution was placed in receivershipastleglen, Inc. v. RT®84 F.2d
1571, 1583 (10th Cir. 1993) (emphasis added). Identifying the point at whioleasure FHFA's maximum
liability as “the day the institution wadgeed in receivership~as opposed to the day the GSEs were placed in
conservatorship, like the defendants suggesthiereonsistent with the fact that this maximum liability is set only
in reference to “a claim against treceiveror the regulated entitipr which suctreceiveris appointed.” 12 U.S.C.
§1821(i)(2) (emphasis added). As sucl6d7(e)(2) “has no relevance outside of receivership,” and provides the
court with no guidance regarding potential damages lack thereof-from claims made against FHFA as a
conservator ongainstthe GSEs while in conservatorshigeelndividual Pls.’s Opp’n at 23see alscClass PIs.’s
Opp’n at 39.
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of suchbreach of contract claimedso requireslismissal of the plaintiffs’ claims of breach of the
implied covenant of good faith and fair dealing, insofar as such claims request nynoelkta
“Although an implied covenant of good faith and honest conduct exists in every cantract,
such subjective standards cannot override the literal terms of an agree@gbert v. El Paso
Co, 575 A.2d 1131, 1143 (Del. 1990). As mentionée, stockcertificates, on their face, only
require liquidation preference paymemisen the GSEs enter liquidation. Since no liquidation
has occurredthe plaintiffs’ implied covenant claimeelating to liquidation preference rights
cannot standt this time

2. The Plaintiffs’ Dividend Claims Fail to State a Claim upon Which Relief
Can Be Granted

The stock certificates upon whictine plaintiffs baseheir claims of breach of contract
and breach of the implied covenant state thatders of outstanding shares of . . . Preferred
Stock . . . shall be entitled to receive, ratalllgen, as and if declared by the Board of Directors,
in its sole discretion out of funds legally available therefor, Rommulative cash
dividends . . . .”E.g, Individual Pls.’s Opp’n Ex. A at A (Fannie Mae Preferred Stock Series
S); Ex. B at Al (Freddie Mac Preferred Stod@mphasis added)The “right” to dividends to
which the plaintiffs refer throughout thdiriefs, then, is, in actuality, wholly dependent upon the
discretion of the GSESs’ board of directorés the individual plaintiffs stress “[a] contractual
‘right’ is an entitlement to certain performance from the coup#ety, and it is ‘exercised’
through unilateral action that does not require negotiation or mutual assent.” IndRislisl
Opp’n at 38. Here the payment of a dividend expressly requires “mutual gésente, under
the contractplaintiffs cannotreceivesuch payment without board approval.

This Court—like manycourts over the past two centureagrees with the defendants

that shareholderdo not have a present or absolute right to dividemgish aresubject to the
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discretion of the boardFHFA Mot. at41-42. As Justice Holme#ttingly explainedeighty-four

years agoan investment in stock “presupposes that the business is to go on, and therefore even if
there are net earnings, the holder of stock, preferred as well as common, id entiteere a
dividend declared only out of such part of them as can be applied to dividends consistently w

a wise administration of a going concernWabash Ry. Co. v. Barclag280 U.S. 197, 2084

(1930) (further noting that dividend paymerdse“in the first instance at least matter for the
directors tadeterming) .**

The history of case law finding no contractual right to discretionary dividenasly
bolstered by the specific facts of this cadénder HERA,FHFA succeeded to all rightend
powers of the boardof directors Seel12 U.S.C. $617(b)(2)(A)()) (“[FHFA] shall, as
conservator or receiver, and by operatidiaw, immediately succeed-tg(i) all rights, titles,
powers, and privileges of tH&SEs] and of any . . . director of such regulated entity with
respect to theagulated entity anthe assets of th€&sSEs]”) FHFA's powerover the assets of
the GSEssurelyincludesthe power to declare discretionary dividends fromdingplusassets of
the GSEs. Consistent with FHFA’'sassumption of the boardfgower, FHFA'’s director, James
Lockhart, stated thattie common stock and preferred stock dividends will be eliminated:é
Fannie Mae/Freddie Ma&m. Compl. at 163 (quotingStatement of FHFA Director James B.

Lockhart at News Conference Announcing Conservatorship of Fannie Mae and Freddie Mac

“1 See alsdNew York, L.E. & W.R. Co. v. Nickalkl9 U.S. 296305-07 (1886) (By qualifying dividend payments
with “as declared by the board” language, the preferred stock contract did “nofjibbecahfer upon the former an
absolute right to a dividend in any particular year. . .. We are of optimidn . . preferred stockholders . . . are not
entitled, of ridnt, to dividends, payable out of the net profits accruing in any partigear unless the directors of
the company formally declare, or ought to declare, a dividend payable owhagbriits.”); In re Terex Corp.No.
91-3864, 1993 WL 7519, at *1 (6@ir. Jan. 12, 1993) (“The decision to pay (or not to pay) a dividend waswithi
the sole discretion of Metropolitssboard of directors; accordingly, Terex had no contractual tightceive a
dividend for any given year.”Crawford Drug Stores Whnited States220 F.2d 292, 29610th Cir. 1955) (“[Ih
ordinary circumstances the holder of preferred stock has no such abgghtte rthe payment of dividends
Comm’r of Internal Revenue v. Meridient & Thirteenth Realty, @82 F.2d 182, 187 (7t€ir. 1942) (unlike a
creditor’s absolute right to interest, “[s]tockholders have no absoegiteto dividends until they are declared”).
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(Sept. 7, 2008),available at http://www.fhfa.gov/Media/PublicAffairs/Pages/Statemefit
FHFA-DirectorJamesB--LockhartatNewsConferenceAnnnouncing-Conservatorship-of-
FannieMae-andFreddieMac.asp}. Oncethe agency executethe PSPAshowever,FHFA
effectively transferred discretionary power over dividend issuance to Tre&3egyreasury AR
at 24 58 (Fannie Mae and Freddie M&SP/A § 5.1 requiring Treasury’s written consent for
declaration ofany dividends “preferred or otherwis@” Thus, not only do the plaintiffs lack a
right to dividend payments under their original stock certificdtasFHFA—the primary target
of the plaintiffs’ breach of contract and breach thie implied covenant claimgoncerning
dividends—no longehasexclusivediscretion to issue such dividends.

Without a contractual right to dividends, the plaintiffs cannot state a claim facho#
contract specifically based on their alleged dividend entitlem&wdsin re Fannie Mae/Freddie
Mac Am. Compl. at {1155, 161, 167Fairholme Compl. at 1122** And when the contract is
unambiguous regardinglack of contractual right, there cannot be a coinciding claim of breach
of the implied covenant of good faith and fair dealingave Greytak Enters, Inc. v. Mazda
Motors of Am., Ing.622 A.2d 14, 23 (Del. Ch. 199ff'd sub nom. David Greytak Enters., Inc.
v. Mazda Motors of Am., IncNo. 64, 1992 WL 135147 (Del. 1992)\(V] here the subject at
issue is expressly covered by the confractwhere the contract is intentionally silent as to that
subject, themplied duty to perform in good faith does not come into pJagee alsdunlap v.
State Farm Fire & Cas. Cp878 A.2d 434, 441 (Del. 2005) (“Existing contract terms control,
however, such that implied good faith cannot be used to circumvent the partggghpar to

create a fredloating duty. . .unattached to the underlying legal documer(triternal quottion

“2While the Arrowood Complaint does not specify dividends and liquidation preferences &sghts” affected by
the Third AmendmengseeArrowoodCompl. {9135-38, other sections of the Complaint clarify that dividends and
liquidation preferences are the rights for whichAnmwoodplaintiffs seek monetary damageSee, e.gid. at 7.
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marks and citation omitt¢dQVT Fund LP v. Eurohypo Capital Funding LLONo. 5881, 2011

WL 2672092, at *14 (Del. Ch. July 8, 2011) f('the contractclearly delineates the parties’
rights, there is no room for the implied covenant because it cannot override the &xpnessf

a contract.y (internal quotabn marks and citation omitted§ As such, the plaintiffs’ claims for
breach ofcontract* and breach of the implied covenant regarding the dividend provisions of the
plaintiffs’ stock certificatesnust be dismissed pursuant to Rule 12(b)(6).

Even if the implied covenant was applicable to this cemed it is not—the plaintiffs
would have failed to plead such a cause of actibhe Court has ruled that the plaintiffs fail to
demonstrate through their pleadintgst FHFAviolatedits statutory authorityynder HERA by
entering into the Third Amendment with Treasurypeesupra Sectionlli(A)(4). Yet the
plaintiffs attemptto brandagencyactions that fall within FHFA'statutorilyestablished powers
to succeedo all the rights of shareholders asthbilizethe GSEsas performedin “bad faith”
E.g, In re Fannie Mae/Freddie Madm. Compl.at 119091, 161 But the plaintiffs cannot
overcome FHFA'ssweeping congressional mandatgh conclusorystatementsegarding the
Third Amendment’s effect othe plaintiffs’ prospective—and not presestrights to dividends

and liquidationpreferences E.g, Arrowood Compl. atf[f96, 141* Furthermoretheclass and

3 The individual plaintiffs’ citation t@QVTFund, Sup. Opp’n at 4811, 4445, is distinguishable from this casén
QVT Fund the plaintiffs claim that the alleged bt of an “implied obligationr=which the Court of Charery
deemed sufficiently pleadesdis the reason whsnandatorydividend payments were not triggeresee2011 WL
2672092, at *1415. Here, no contractual obligatiefimplicit or explicit—exists that could transform
unmistakably discretionary dividends into mandatory dividends.

**The Court rejects the individual plaintiffs’ additional contention that the hineéndment “effectively converted
[Treasury’s stock] into common stock,” which would “represedistribution to the common ateholder ahead of

and in violation of the contractual rights of Plaintidifisd other preferred shareholders.” Sup. Opp’n at 30. Here, the
characteristics of preferred stock “that distinguish that stock fronmmmstock™—e.g, seniormost dividend and
liquidation rights—remain “expressly and clearly stated” under the Third Adneent. See ElliotAssocs., L.P. v.
Avatex Corp.715 A.2d 843, 852 (Del. 1998ee alsd-HFA Reply at 3837.

> Since the plaintiffs have not demonstrated, through their pleadimysiHFA acted in bad faith, Delaware case
law under which discretionary dividends will only be compelled in the ratance of a judicial finding offaud or
gross abuse of discretibhy the board of directors is inapposit€ee, e.g.Gabelli & Co. v. Liggett Grp. Inc479
A.2d 276, 280 (Del. 1984Moskowitz vBantrell, 190 A.2d 749, 750 (Del. 1963).
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Arrowood plaintiffs fail to pleadclaims of breach of the implied covenadainstthe GSEs
sincethe plaintiffs attribute all alleged “arbitfg and unreasonabl[éLonduct onlyto FHFA,
as a conservatdhat assumed atlghts of theGSEs and not to the GSEs themselV&sE.g, In
re Fannie Mae/Freddie Madm. Compl.at{{161, 167, 173see alsd-HFA Reply at 3233’

D. The Class Plaintiffs Fail to Plead That the Third Amendment Is an
Unconstitutional Taking

Finally, the class plaintiffs claim that the Third Amendment effected an stitdional
taking of their alleged dividend entitlements and liquidation righiihout just compensation.
U.S. Const. amend. V (“nor shall private property be taken for public use, without just
compensation”)see In re Fannie Mae/Freddie M&aen. Compl. at 111016, 18392. Takings
claims are reviewed as either physical or regulatory takings. A “parati@gjrphysical taking
“is a direct government appropriation or physical invasion of private propeityigle v.
Chevron U.S.A. Inc544 U.S. 528, 537 (2005). Since the class plaintiffs do not allege a physical
taking, the Court must decide whether they adequately plead a tekegesult of government
regulation Class Pls.’s Opp’'n at 670. Before determining which takings rubric to utilize for
its analysis, a court must first evaluate whether a plaintiff has a cognizabplertgrinterest

protected by the Fifth Amendmengee, e.g.Conti v. United State91 F.3d 1334, 1339 (Fed.

Additionally, even if the plaintiffs presented allegations of “groassalnf discretion” resulting ipresentdamage to
the “value” of the plaintiffs’ investment, such claims would be consideexi/ative and baed under HERA
§4617(b)(2)(A)(i) See supran.39;cf. U.S. v. Byrum408 U.S. 125, 141 (197%)Although vested with broad
discretion in determining whether, when, and what amount of dividendsbghphid, that discretion is subject to
legal restraints.If, in obedience to the will of the majority stockholder, corporatecttire disregard the interests of
shareholders by accumulating earnings to an unreasonable extetetiveynerable to a derivative si)it.

“ The Fairholmeplaintiffs bring heir claims only against FHFASeeFairholmeCompl. Count VI.

*" The reasoning of this section would also apply to dividend and liquidatédarence claims fonon-monetary
relief even if§ 4617(f) did not bar such claimsin assessing whether a declaratprgigment action is ripe, courts
must determine ‘whether the facts alleged, under all the circumstaho®sthsat there is a substantial controversy,
between parties having adverse legal interests, of sufficient immediacyeality to warrant the issuamof a
declaratory judgment.” RDP Technologies, Inc. v. Cambi A0 F. Supp. 2d 127, 136 (D.D.C. 2011) (quoting
Medimmune, Inc. v. Genentech, &9 U.S. 118, 127 (2007))
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Cir. 2002);Nat'l Leased Hous. Ass'n v. U.S. Dep't of Hous. & Urban,Ddw. 031509, 2007
WL 148829, at *11 (D.D.C. Jan. 16, 200'Hlere, the class plaintiffs do not allege a cognizable
property interest and, as such, fail to state a claim against FHFA and TrEasamiolation of
the Fifth Amendment’s Takings &lse.

1. The Jurisdictional Defectin the Class Plaintiffs’ Pleadingsls Not
Dispositive of heir Takings Claims

As an initial matter, the defendants argue that the class plaintiffs’ takings ¢tlaiorg
in the Court of Federal Claims rather tharthis Court. Pursuant tihe secalled “Big” Tucker
Act, 28 U.S.C.81491(a)(1), the Court of Claimmaintains exclusive jurisdiction over claims
against the United States that exceed $10,0Qhder the “Little” Tucker Act, 28 U.S.C.
§1346(a)(2), theCourt of Claimsshares concurrent jurisdiction with federal district courts over
claims against the United States not exceeding $10,000. ICitugit, for complaints that
include potential claims over $10,000Little Tucker Act jurisdiction is only safied by a
“clearly and adequately expressed” waieérsuch claims SeeWaters v. Runield, 320 F.3d
265, 271272 (D.C. Cir. 2003) (F]or a district court to maintain jurisdiction over a claim that
might otherwise exceed $10,000, a plaintiff's waiver of amounts over that threshold must be
clearly and adequately expressgdinternal quotabn marks and citation omitted)Here, the
class plaintiffs argue that “expressly limit[ing] the prospective takings ttaswlividuals who
suffered losses less th&10,000” is an adequate alternative to waiver, and that waiver is
“premature” until the class certification phase. Class Pls.’s Opp’'n atY®8.the plaintiffs’
refusal to clearly and adequatedaive claims exceeding $10,000 in either their pleadiogs
subsequent opposition briebntravene<ircuit precedent.See Goble v. Marst684 F.2d 12,
15-16 (D.C. Cir. 1982) Stone v. United State$83 F.2d 449, 454 n.8 (D.C. Cir. 1982)

(“Generally a plaintiffs waiver should be set forth in the initial pleadings.Nevertheless, the
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Circuit has alsanade clear its preference that the District Court should not transfer a case that is
defective on Little Tucker Act grounds to the Court of Claitmsthout first gving [the
plaintiffs] an opportunity to amend their complaints to effect an adequate Wai@ehble 684

F.2d at 17.

Thus, whilethe class plaintiffs’takings pleading is inadequate for jurisdiction in this
Courtunder the “Little” Tucker Act, in keepingith the tenor of Circuit case law, the Court
would generallyprovide the class plaintiffs “an opportunity to amend their complaints to effect
an adequate waivé ld. However, doing sdnereis unnecessary, since the Court finds that the
class plaintiffs’ takings claims are dismissed on alternative grounds.

2. The Class PlaintiffsFail to Plead a Cognizable Propertyierest

Any property rights that the class plaintiffs claim can only arise from thelt &8ck
certificates. Yet “existing rules,” “understandings,” or “background pulasi’ derived from
legislation enacted prior to the share purchase inhere in the plaintifés’'to the stock
certificates and “define the range of interests that qualify for protectiquragserty’ under the
Fifth” Amendment. Lucas v. S. Carolina Coastal Counctl0o5 U.S. 1003, 10280 (1992);see
also Am. Pelagic Fishing Co., L.P. v. Unitetates 379 F.3d 1363, 1379 (Fed. Cir. 2004).
Since 1992, when Congress established FHFA’s predecessor, the Office of Fulesialg
Enterprise Oversight (“OFHEQ”), the GSEs have been subject to regulatesygbveincluding
the specter of conservaship or receivership under which the regulatory agency succeeds to “all
rights” of the GSEs and shareholderSeeFederal Housing Enterprises Financial Safety and
Soundness Act of 1992, Pub. L. No. 18D, 88130141395, 106 Stat. 3672, 394D12

(estabishing OFHEO); 12 U.S.C. £617(b)(2)(i). This enduring regulatory scheme governing

“8 Given the extensive history of Takings Clause jurisprudence within thet @bAppeals for the Federal Circuit,
the Court will look to such cases for guidance.
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the GSEs at the time the class plaintiffs purchased their shares representackugotind
principle” that inheres in the stock certificates.

The defendants argue thaetplaintiffs fail to plead a cognizable property interest, for
takings purposes, because the GSBrd, therefore, the plaintiff shareholde#ack the right to
exclude the government from their property. Treasury Mot. ®805%FHFA Mot. at 6862; but
seeClass Pls.’s Opp’n at 685. The Court agrees. “[T]he ‘right to exclude’ is doubtless . . .
‘one of the most essential sticks in the bundle of rights that are commonlytehiaesd as
property.” Yee v. City of Escondigé03 U.S. 519, 528 (1992) (quugiKaiser Aetna v. United
States 444 U.S. 164, 176 (1979)). The defendants analogize the “federal oversight and
regulation” to which the GSEs have been subject to that of regulated finantitatiorss. See
Treasury Mot. at 59. Utilizing this analogye defendants cite Federal Circuit case law for the
proposition that the plaintiff shareholders have no present cognizable properégtimiethe
dividends or liquidation preferences referenced in their stock certificates.

In two cases involving statutorily regulated financial institutions, placed rutige
authority of either the FDIC or RTC, the Federal Circuit found that the shdezhadf these
institutions lacked the requisite property interests to support a takings cl@ohden Pac.
Bancorpv. United Statesl5 F.3d 1066 (Fed. Cir. 1994Jal. Hous. Sec., Inc. v. United States
959 F.2d 955 (Fed. Cir. 1994). On account of the existing regulatory structure permitting the
appointment of a conservator or receiver, the financial institutions “lacked the fent@dmght
to exclude the government from its property at those times when the government callyd leg

impose a conservatorship or receivership on [the institgjtfonGolden Pac. 15 F.3d at 1073

9 The fact that theCalifornia Housing Court only considered the “permanent physical occupation” rubric of
regulatory takings analysis frofroretto v. Teleprompter Manhattan CATV Corg58 U.S. 419 (1982)which
would not apply to the present facts, has no effect on its holding regattinthreshold determination of a
cognizable property interest
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(quotingCal. Hous, 959 F.2d at 958) (internal quotation marks omitted). And the result of this
“regulated environment” is imputed to the shareholders of the financiautresti who thus hold
“less than the full bundle of property rightdd. (internal quotation marks omitted).

The Court finds this reasoning to be persuasive. By statutory definition, the GSEs are
subject to governmental control at the discretion of FHFA'’s director. 12 U.Sl€17A&a)(2).
Therefore, the GSE shareholders necessarily lack the right to excludevérargent from their
investment when FHFA places the GSEs under governmental eeetgl into
conservatorship? This conclusion is especially true since the statute explicitly grants FHFA the
power to assume “all rights . . . of the regulated entity, and of any stockholdet .Seel2
U.S.C. §4617(b)(2)()>*

Without disputing thebroaderanalogy that the defendants draw between regulated
financial institutions and the GSE5the class plaintiffs seek to distinguish the Federal Circuit
decisions based omhy FHFA and Treasury entered into the Third Amendmaedt.at 63. But
motives are irrelevant, for takings purposes, if the plaintiffs possess no cognapkrty
interests in the first plac&olden Pacificand California Housingstand for the general notion
that investors have no right to exclude the government from their alleged propentgts when

the regulated institution in which they own shares is placed into conservatorsageioership.

** The Court notes that FHFA overreads the Federal Circuit holdidgke FHFA's contention thatshareholders
had no cognizable property interest within the meaning of the Takingsebleforeconservatorshify FHFA Mot.
at 61, the shareholders only lose their cognizable property interesen “jthe GSEs are] in conservataip,”
Treasury Mot. at 58.

*1 The class plaintiffs’ alarmist assertion that a holding like the one atrgrésould meanhat the defendants could
expropriate all of the shares in the most profitable statlle financial institutions in the country withdriggering
the Takings Clause” is unwarranted. Class Pls.’'s Opp’n #®463There is no right to exclude, and therefore no
cognizable property interest upon which to state a takings claimwden the government may “legally impose a
conservatorship—i.e., when necessary to stabilize a stressed financial instituBerCal. Hous, 959 F.2d at 958
12 U.S.C846173a)(2).

2 SeeClass Pls.’s Opp’n at 682 (“Those cases hold that shareholders in regulated financialiostit are on
notice that government regulators may place the institution into consesiviator receivership if they conclude that
the institution is insolvent or being operated in an unsafe and unsound mawnirerafore those sharetiers lack
the ‘right to excludethe government in such circumstances.”)
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SeeCal. Hous, 959 F.2d at 958 (no right to exclude when a conservatorship or receivership is
legally imposed). Whethe¢he defendants executed the Third Amendment to generate profits for
taxpayers or to escape a “downward spiral” of the GSEs seeking funding imamiuhkeyowed
dividends back to Treasury, it does not change the fact that it was executedadpenod of
conservatorship and, thus, aftee thlaintiffs’ property interestswhatever they may have been
prior to the Third Amendmentwere extinguished. Unless the plaintiffs can demonstrate that
FHFA could not legally impose a conservatorship upon the GSEs at the time of the Third
Amendment, allegtions of mischievous intentions during a conservatorship do not revive
already eliminated cognizable property interes&ee id And here, the class plaintiffs only
plead that the Third Amendment was inconsistent with FHFA'’s responsibagiesnservator—

not that FHFA lacked any legal right be a conservator on August 17, 201R.g. In re Fannie
Mae/Freddie MacAm. Compl. at 7¥2-101 (alleging that “the Third Amendment was
inconsistent and in conflict with FHFA'’s statutory responsibilities asnaarwator”);see alsdl2
U.S.C. 84617(a)(2)("[FHFA] may, at the discretion of the Directpbe appointed conservator

or receiver for the purpose of reorganizing, rehabilitating, or winding up the affainsegulated
entity.”) (emphasis added). Given that the class plaintiffs cannot repaiovi@rching
threshold defect of having no cognizable property interest at stake, their talkdimgsmust be
dismissed under Rule 12(b)(6Ashcroft v. Igbal556 U.S. 662, 679 (2009) (“[O]nly a complaint

that states a plausible claim for relief survives a motion to dismpss.”).

> In consideration of the class plaintiffs’ tag claims concerning dividends, specificaltge Court further
acknowledges the multitude of federal cage different contexts, finding a lack of a cognizable propatgrest
when another party maintaidsscretionto grant a plaintiff's alleged property intere&t.g, Toxco, Inc. v. Chu801

F. Supp. 2d 1, 10 (D.D.C. 2011) (“[I]f the government is vested with campliscretion as to whether or not it must
undertake any of its contractual obligations, the plaintiff does ne¢ haconstitutional neperty interest in that
contract.”) (citing Enplanar, Inc. v. Marsh1l E3d 1284, 129%6 (5th Cir. 199% Christ Gatzonis Elec.
Contractor, Inc. v. N.Y. City Sch. Constr. Au28 F.3d 636, 640 (2d Cir. 1994Barrington Cove Ld. P’ship v.

R.l. Hous.& Mortg. Fin. Corp, 246 F.3d 1, % (1st Cir. 2001) (finding that a plaintiff has no cognizable property
interest in “promised federal income tax creditsbecause a state agency maintained “absolute discretion to
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3. The Class PlaintiffsFurther Fail to Plead a Regulatory Taking

Even if the class plaintiffs could claim a cognizable property interastl they cannet
their claims would still fail on a motion to dismiss unastisting Supreme Couregulatory
takingsprecedent.“The general rule at least is that while property may be regulated taamcert
extent, if regulation goes too far it will be recognized as a takifehnsylvania Coal Co. v.
Mahon 260 U.S. 393, 415 (1922)The Supreme Court hatevelopeda series ofanalytical
rubrics under which courts are to determine “whether a regulation ‘reacheaia gegnitude’
in depriving an owner of the use of propertyseeDist. IntownProps.Ltd. P'ship v. D.G.198
F.3d 874, 878 (D.C. Cir. 1999) (quotidgahon 260 U.S. at 413) There aretwo principal
“narrow categories” oper setakings See Lingle v. Chevron U.S.A. In644 U.S. 528, 538
(2005). First, “a permanent physical occupation authorized by government is a vekiogit
regard to the public interests that it may sé€reoretto 458 U.S. at 426Here,the government
has notphysicdly occupiedthe plaintiffs’ property’* Second,a government regulation that
deprives an owner offl economically beneficial uses” of his propeigyalso a taking Lucas v.
South Carolina Coastal Counchb05 U.S. 1003, 1019 (1992Regardless of wheth&ucasonly

applies toreal property compareTreasury Mot. at 61with Class Pls.’s Opp’n at 668, the

determine whether” such tax credits awarded);Nello L. Teer Co. v. Orange CntyNo. 922240, 1993 WL
177872 at *2 (4th Cir. 1993) (“Under our precedents, if a local zoning authority passesy significant discretion
in granting a permit, there is no cognizable property interesidissuance of that permi).’(internal quotation
marks, deration, and citation omitted)The logic of these decisions would appear to exterdividends that are
issued at the “sole discretion” of a GSE beadt, in this case, the regulatory entity tihais succeeded to all the
rights of the board. Much likhow plaintiffs cannot claim that discretionary dividends amount to raractual
right, the class plaintiffs cannobntend that such didéndprovisionsconstitute a cognizable property interest.

** The Supreme Court has also held that “when the government catsrignrelinquishment of funds linked to a
specific, identifiable property interest such as a bank account or parcel pfapeity, ‘aper se[takings] approach’

is the proper mode of analg.” Koontz v. St. Johns River Water Mgmt. Di$83 S. Ct. 2586, 2600 (2013) (citing
Brown v. Legal Found. of Wasi38 U.S. 216, 235 (2003) Despite citing this language in their opposition brief,
Class Pls.’s Opp’n at 67, the class plaintiffs havealleged that the government has commanded theefiriquish
any funds—or property, for that matteralready owned or possesseBeeTreasury Reply at 56 The plaintiffs’
claim, instead, is that the value of their expectatiof dividends or a liquidatiorpreference has been
diminished. . ..").
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plaintiffs cannot find relief under ‘@otal wipeout” theory. SeeClass Pls.’s Opp’n at 668. The
plaintiffs maintain“economically beneficial use” of their shares, siribe stock very much
remairs a tradableequity. IndeedGSEshares aréradeddaily on public over-thesounter (OTC)
exchanges® And given the Court's rejection of the plaintiffs’ alleged present rights to
dividends and liquidatiorpayments it is clear that the government has neekized [the
plaintiffs’] private property and kept that property for itself.” Class ®@pp’n at 67.

A regulatory taking, on the other hand, is evaluated under the “ad hoc” inquiry set forth
in Penn Central Transp. Co. v. New York C#38 U.S. 104 (1978)Id. a 124. Penn Central
identified three “factors that have particular significance” in evaluatinglatgy takings
claims: (1) “[tlhe economic impact of the regulation on the claimant”; (2) “thenetdewhich
the regulation has interfered with distinctvestmentbacked expectations”; and (3) “the
character of the governmental actiond. A plaintiff is not required to demonstrate favorable
results under all thre®enn Centralfactors in order for the Court to find a takirg is a
balancing test. See Dist. Intown Props.198 F.3d at 87439 (Penn Centralsubmits“three
primary factordto be] weigh[ed]n the balance”). While regulatory takings require a “more fact
specific inquiry”, TahoeSierra Pres. Council, Inc. v. Tahoe ReBlanning Agency535 U.S.

302, 332 (2002), no supplementation of the factual record could alter dismissal here.

At present, the Third Amendment has had no economic impact on the plaintiffs’ alleged
dividend or liquidation preference rights. In view of the unambiguousuéageg of the stock
certificate’s dividend provision coupled with Treasury’s discretion to pay didsl@inder the

PSPAs the plaintiffs cannot show that the Third Amendment rendered their prespkct

% That the plaintiffs retained value in their market traded shares is considtie the statement from Freddie Mac'’s
Form 8K filing on September 8, 2011, which the class plaintiffs quote in tmerled Complaint.Seeln re
Fannie Mae/Freddie Magdm. Comy. at 153 (“The holders oFreddie Mac’s existing common stock and preferred
stock .. . will retain all their rights in the financial worth of those instrumesssuch worth is determined by the
market”) (emphasis added) (quoting Freddie Mac 20Kl (&ept. 11, 2008)).
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receiving dividends any less discretionary thiaey wee prior to the amendment. Additionally,
since liquidation preference rights only ripguring liquidation any impact on such rights is, at
best, theoretical while the GSEs remain in conservatorship.

“A ‘reasonable investmentbacked expectation’ must be onre than a‘unilateral
expectation or an abstract needRuckelshaus v. Monsanto Cd67 U.S. 986, 1005 (1984)
(quoting Webb’s Fabulous Pharmacies, Inc. v. Beckwdd9 U.S. 155, 161 (1980) “In
determining whether a reasonable investriEmked expectation exists, one relevant
consideration is the extent of government regulation within an industgcom Hasler Mailing
Sys., Inc. v. U.S. Postal Ser885 F. Supp. 2d 156, 195 (D.D.C. 201®llecting cases). For
decades-and at the time each of the class plaintiffs purchased their GSE-stoelGSESs have
been under the watchful eye of regulatory agencies and subject to conservatorship or
receivership largely at the government's discretioBee supraSection 11I(D)(2)° As the
Federal Circuit's holdings i€alifornia Housingand Golden Pacificelucidate, by lacking the
right to exclusive possession of their stock certificatasd therefore lacking a cognizable
property interest-at the timeof the Third Amendment, the plaintiff shareholders could not have
“developed a historically rooted expectation of compensation” for any possibleeseihat
occurred during FHFA’s conservatorshigseeCal. Hous, 959 F.2d at 958. The plaintiffs
“voluntarily entered into [investment contracts with] the highly regulated” GSkeeGolden

Pac, 15 F.3d at 1073’ In fact, a number of the class plaintiffs purchased their shares mere

* Furthermore, as FHFA cogently explains, “[bJecause the [GS&sdflied from preferential tax treatment, far
lower capital requirements, and a widely perceived government guarantegpiiatiffs should have anticipated
that the GSEs] would be subject to . . . regulatiorEHFA Mot. at 61 n.37 (citation omitted). The tradeoff when
investing in governmergponsored entities that receive meaningfully different benefits ghigate corporations is
increased regulation and the prospect of a government takeover.

" Both Fannie Mae and Freddie Mac preferred stock certifigamsde notice that “[t]he abilitpf the Board of
Directors to declare dividends may be restricted by [FHFA's predece3BbtEO” Seelndividual Pls.’s Opp’n
Ex. A at 20 (Fannie Mae Preferred Stock Series S); Ex. B at 27 (Freddie Mac Prefecigd St
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months before or shortly after FHFA exercised its statutory authariyate the GSEs into
conservatorship.E.g, In re Fannie Mae/Freddie Maém. Compl. at 18B0-35;In re Fannie
Mae/Freddie MacDerivative Compl. at 2021. There can be no doubt that the plaintiff
shareholders understood the risks intrinsic to investmerestities as closely regulated as the
GSEs, and, as such, have not now been deprived ofreasonableinvestmentacked
expectations.

Looking to the character of the governnmarctionin dispute, thePenn CentralCourt
explained that “[a] ‘taking’ may more readily be found when the interferentteproperty can
be characterized as a physical invasion by government than when interf@risesefrom some
public program adjusting the benefits and burdens of ecanbfaito promote the common
good.” 438 U.S. at 124. Here, the plaintiffs do not plead a physical invasion of their property.
Whether the regulatory action taken by FHFA and Treasury when executing ittt Th
Amendment “promote[s] the common good” or advances a public purpose, however, is in
dispute. The Supreme Courtkelo v. City of New Londgra public use caseegaffirmed that
courts should take a deferential stance regarding what constitutes mdégifiublic purpose.
545 U.S. 469, 4888 (2009 (“When the legislature's purpose is legitimate and its means are not
irrational, our cases make clear that empirical debates over the wisdormgstaki. are not to
be carriedout in the federal courts.”see also Hilton Washington Corp. v. D.C77 F.2d 47,
4950 (D.C. Cir. 1985) (looking only for a “valid public purpose” when examirfenn
Centrals “character of the governmental action” factor). The plaintiffs would be hasdqudo
argue that actions taken to “benefit taxpayers” do not fyuas a legitimate public purpose.
E.g, Class Pls.’s Opp’'n at 15. To reach this conclusion with certainty, however, the Court

would likely need to permit additional fafthding. Nevertheless, more discovery is unnecessary
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becauseéPenn Centrds first two factors weigh strongly enough against the plaintiffs’ takings
claims that dismissal would be proper in this caSee Monsanio467 U.S. at 1005 (“[T]he

force of [the reasonable investmdraicked expectations] factor [here] is so overwhelming . . .

that it disposes of the taking question . . . .").
4. Claims of an Unconstitutional Taking of Liquidation Rights Are Not
Ripe

Moreover, the Court would also dismiss the class plaintiffs’ takings claimsasitite
relation to liquidation preference rights, on ripeness grounds. As mentioned aboviitiakc
not ripe for adjudication if it rests upon contingent future events that may not occur as
anticipated, or indeed may not occur at all’éxas v. United State523 U.S. at 300 (internal
guotation marks and citation omitted). Liquidation preferences only entitle arreef
stockholder to payment in the event of liquidation. Consistent with the Court’s reasonin
discusseduprg Sectionlll (C)(1), the government cannot take a property right that has not yet
matured. This Court’s findingsoncerningcognizable property interests aside, a claim of an
unconstitutional taking of liquidation preference rights may only be brought ongeidation

process has commenc#d.

%8 Regarding another possible basis for dismiskalGourt appreciates the logical appeal of FHFA’s comparison of
the Omnia Court’s finding that consequentiafrather than direet-injuries to a third party do not entitle that third
party to a takings remedy and the alleged injury caused to the plaiitsby the Third Amendment agreement
between FHFA and Treasury. FHFA Mot. at&2 FHFA Reply at 4815 (citingOmnia Commercial Co. v. United
States 261 U.S. 502 (1923)put seeClass Pls.’s Opp’'n at 702. However, the Court is wary of applying to the
present facts a decision that came just five months after the concept otlatomygtaking was bornsee
Penrsylvania Coal Co. v. Mahgr260 U.S. 393 (1922), and many decades before the Supreme Court began actively
developing its regulatory takings jurisprudenc&eelingle, 544 U.S. at 53@0 (outlining the evolution of
regulatory takings case law sinte Supreme CourtBenn Centratlecision in 1978

The Court need not address whether the class plaintiffs’ takings clairhgtaer barred because FHFA is not the
United States for takings purposes, FHFA Mot. abB9or because Treasury entered thi® Third Amendment as

a “market participant,” Treasury Mot. at-6%. Such additional arguments are unnecessary to consider in order to
resolve the takings issue at the motion to dismiss stage.
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IV. CONCLUSION

It is understandable for the Third Amendment, which sweeps nearly all GSE profits to
Treasury, to raise eyebrows, or even engender a feeling of discomfort. But any sense of unease
over the defendants’ conduct is not enough to overcome the plain meaning of HERA’s text.
Here, the plaintiffs’ true gripe is with the language of a statute that enabled FHFA and,
consequently, Treasury, to take unprecedented steps to salvagé the largest players in the
mortgage finance industry before their looming collapse triggered a systemic panic. Indeed, the
plaintiffs’ grievance is really with Congress itself. It was Congress, after all, that parted the legal-
seas so that FHFA and Treasury could effectively do whatever they thought was needed to
stabilize and, if necessary, liquidate, the GSEs. Recognizing its role in the constitutional system,
this Court does not seek to evaluate the merits of whether the Third Amendment is sound
financial—or even moral—policy. The Court does, however, find that HERA’s unambiguous
statutory provisions, coupled with the unequivocal language of the plaintiffs’ original GSE stock
certificates, compels the dismissal of all of the plaintiffs’ claims.

Thus, for the foregoing reasons, the Court GRANTS the defendants’ motions to dismiss
and DENIES the individual plaintiffs’ cross-motion for summary judgment.

A separate Order consistent with this Memorandum Opinion shall issue this date.

-0 uf e Lottt
Date ROYCE C. LAMBERTH
United States District Judge
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