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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
AMERICAN MEAT INSTITUTE, et al. )

Plaintiffs,

V. Civil Action No. 13-CV-1033(KBJ)

UNITED STATES DEPARTMENT

OF AGRICULTURE, et al.
Defendants.

[ Dt A

)

MEMORANDUM OPINION

. INTRODUCTION

Before ths Court is a motion for a preliminanpjunction challenging
regulationthat the Agricultural Marketing Service (“the AB/ or “the agency”)
promulgatedn May of 2013, pursuant to a statu@ngresdirst passed in 2002. The
regulationimplements a statutory scheme regarding “cowatirprigin labeling”
(“COOL") for certaincommodities See78 Fed. Reg. 31,367 (May 24, 2%) (“Final
Rule—Mandatory Country of Origin Labeling of Beef, Pork, Lamb, Chicken, Goat
Meat, Wild and FarrRaised Fish and Shellfish, Perishable Agricultural Commodities,
Peanuts, Pecans, Ginseng, and Macadamia Nuts,”) [hereinafter, “Filed].Ru
Plaintiffs are a group of meat industry trade associations who implore the @ourt
enjoin the Final Rul@reliminarily, claiming that it violates their Firggmendment
rights, exceeds thagency’s authority under the implementing statute, and veslahe
Administrative Proceduréct, 5 U.S.C. 8§ 70§2012)et seq.(the “APA”), and that their
members will be irreparably harmed absemraliminaryinjunction. Defendants are

the United States Depamentof Agriculture ("USDA”), its Secretary Tom Vilsack in
1
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his dficial capacity, theAMS—a division of the USDA with responsibility for
promulgating the Final Rule and administerithg@ COOL program-andAMS
Administrator Anne Alonzon her official capacity (collectively, “Defendants” or the
“Government”) The Courthas also permitted a group of interven({i3efendant
Intervenors”)to join the case on the side of Defendants. Deéendantlntervenors are
severalmeat industry trade groups and a consumer advocacy group that support the

Final Rule.

1.  STATUTORY AND REGULATORY FRAMEWORK

A. The Agricultural Marketing Act

The legislation underlying the Final Rule wawsactednitially in 2002 as an
amendment to the Agricultural Marketing Act of 1946, 7 U.S.C. § 18Xeq (the
“AMA™) . SeePub. L.No0.110-171, 121 Stat. 246 (2002). As originally written, the
2002 countryof-origin statute requiredetailersof “covered commoditiesto inform
consumers ofhe country of origin osuchcommodites. Id. at sec.282(a)(1).* In
addition, the statute provided critematablifiing when a retailer was permitted to
designatea covered commodity as having a United States country of origlinat sec.
282(a)(2). In the case dfeef, lamb, and pork, th2002statute provided that retailers
could use a U.S. designation only foraelerivedfrom “an animal that is exclusively

born, raised, and slaughtered in the United Statéd.” The statute furtheinstructed

! The statutory definition of “covered commodity” includes, amongeofroducts not relevant here,
muscle cuts of beef, lamland pork as well as ground beef, ground lamb, and ground pork, but
excludes such items if they are ingredients in a “processed food"it8ee7 U.S.C. § 1638(2R)

(2008). The term “processed food item” is not defined in the statuié is defined in the implementing
regulations as (in relevant ga“a retail item derived from a covered commodity that has undergone
specific processing resulting in a change in the character of the coveredodatyyhor that has been
combined with at least one other covered commodity or other suingafoodcomporent.” 7 C.F.R. §
65.220 (2009).



the Secretary of Agriculturéhe “Secretary”}o “promulgate such regulations as are
necessary to implementhe statue no later than September 30, 2004d. sec.284(b).
After enacting the statute, however, Congregise delayed itsregulatory
implementation first until 2006 Consolidated Appropriations AcBub. L.No. 108
199 118 Stat. 3, sec. 749 (2004)), and then until 200§ i¢cultural & Related
Agencies Appropriations Act, 200€@ub. L.No. 10997, 119 Stat. 2120 se@92
(2005)).

In 2008, the relevant provisions of the statwtere amendeds a part offhe
Food, Conservation, and Energy Act of 20@80 knavn as ‘the 2008 Farm Bill),
Pub. L.No. 110234, 122 Stat. 923, sec. 11002, and codified at 7 U.S.C. § 163H8)
(the “COOL gatute”). As amended in 2008 (and as it exists today),GR®OL statute
requires retailers to provide consumers with cowatiprigin information andalso sets
forth a detailed categorization systehat pertains tahe manner in whicleovered
commodities derived fromertain livestockare tobe designatefior COOL purposes
See7 U.S.C. § 163842010)(reprinted in theAppendk to this opinion [hereinafter
“Appendix”]. The statutdirst instructs that a retailer of a covered commodity shall
inform consumers, at the final point of sale of the covered commodity to cemsuof
the country of origin of the covered commodityld. § 1638a(a)(1f. The statute then
articulates differentequirementdgor the designation ofuscle cut meatthat largely
dependupon ananimal’sgeographiciistoryrelative to its processing stageSeeid.

§ 1638a(a)(20A)-(E). The firstfour designationselate to (A)an animal that haa

%2 This provision applies to all covered commodities except those that atesskrved in food service
establishmentsSee7 U.S.C. § 1638a(b)A “food service establishment” is defined in the statute as “a
restaurantcafeteria, lunch room, food stand, saloon, tavern, bar, lounge, or athiéarsfacility

operated as an enterprise engaged in the business of selling food tdtie"pd U.S.C. § 1638(4).



United States country of origife.g, an animal that was “born, raised, and slaughtered
in the U.S.) (B) an animal that haswultiple countries of origin; (Can animal that is
imported into the United Statesrfimmediate slaughter; and (@h animal that haa
foreign country of origi® As used in industry parlance and in this litigatitdmesefour
classificationdor animals from which “muscleut” meats are derivedre referred to as
Categories A, B, C,rad D, corresponding to the subheadings under which alpggar

in 7 U.S.C. § 1638a)(2). SeeAppendixat A-1-2.*

B. Requlations Implementinthe COOL Statute

The2002 amendments to the AMdirected the Secretary to promulgéseich
regulationsas arenecessarto implement” the provisions of th@OOL statute Pub. L.
No. 107#171sec.284(b). In 2009, afte€Congressnacted the 2008 version of the
statutethe Secretary, acting throughe AMS, published a final rule setting forth four
possible COOLdesignatonsfor retailas to use when marketinguscle cutmeats. See
74 Fed. Reg265801 (Jan. 15, 2009) (the “2009 COOL Rule"The 2009 COOL Rule
provided examples adpproved labelshatcorrespodedto the fourdesignation
categories laid out in the staeufor Category A *Product of the United Stat&sfor

CategoryB, “Productof the United States, Country X, and (as applicable) Country Y

% Ground meat productare governed by a fifth designation thatnot directly at issuén these
proceedings.See7 U.S.C. § 1638a(2)(E) (“The notice of country of origin for ground beef, gtoun
pork, ground lamb, ground chickear ground goat shall include (i) a list of all countries of origin of
such ground beef, ground pork, ground lamb, ground chicken, or ground gdaj; atist of all
reasonably possible countries of origin of such ground beef, ground garind lamb, ground chicken,
or ground goatJ.

* The COOL statute’s Categories A through D spexifiy relate to what is referred to in the statute as
“musclecut” meat products.See7 U.S.C. 8§ 1638(2)(A) (categorizing beef, pork, and lamb as either
“musclecut” or “ground”). As noted, the statute treats ground meafemdintly. See supran.3. In
addition, the statute provides an express exemption from the C@quirements for covered
commodities sold at food service establishmesés supran.2, and for covered commodities that are
an ingredient in processed food itersege supran.l.
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for Category C, “Product of Country X and the United Stgtesdfor Category D,
“Product of Country X’ 1d. The2009 COOL Rule also explicitlgcknowledged that
meat processors sometimes engagécmmmingling—the practice of processing
multiple animals with varying countries of origin together during a single pctodn
dayfor slaughter and packagirgand directd thatmuscle cutproduced through this
process should be labeled in the same way as Categooy@&ed commodities
regardless of whether trmmmmingledanimals wouldeachotherwise fall into Category
A, B, or C. 1d.> Finally, the 2009 Rule permittemuscle cutgproduced through
commingling to listin any order thevariouscountries of originpresent in the
commingled productsld.

C. The WTO Proceedings

In Octoberof 2009 Canada (later joined by Mexico) requested the formation of a
panel of the Wérld TradeOrganizations (“WTQO”) Dispute Settlement Body (“DSB”) to
consider Canada’s claims that the 2009 COOL Rimseriminated against foreign
livestock inviolation of the United States’obligatiors under the WTO Agreement on
Technical Barriers to Trade TBT”).° The DSB panel which issued findings in
December o2011,concludedthat the 2009 COOL Rulaccordedless favorable
treatment to foreign livestock and thewsf violated the TBT agreementSeePanel
Report,United States- Certain Country of Origin Labeling (COOL) Requiremegnts

WT/DS386/R (Nov. 18, 2011) § 7.54fhereinafterWTO Panel Repoit Both sides

> Comminding would never involve Category D animaledause Category D refers only to finished
muscle cutmeat products imported from other countries

® TBT was one of the agreements entered into by WTO members upofifitialestablishment of the
WTO in 1994.



appealed certain aspects of the decision, and in dua6é12, the WTO Appellate Body
issued a decision substantially confirming the panel’difigs. SeeAppellate Body
Report,United States- Certain Country of Origin Labeling (COOL) Requiremegnts
WDT/AB/R/WT/DS386R (June 29 2012)[hereinafterAppellate Body Repoft The

case was then transferred to a WTO arbitrator to deterthememounbof time thatthe
United Stateswould be giverto comply with the findings in the Appellate Body Report.
The arbitrator issued a separate-p&ge opinion ordering therlited Statesto bringits
COOL programinto compliance with TBT by May 23, 20135 eeAward of the

Arbitrator, United States- Certain Country of Origin Labeling (COOL) Requirements
WDT/AB/R/WT/DS386/23(Dec. 4, 2012) [hereinaftaWTO Arbitrator’'s Repor}.

D. The 2013 Proposedr® Final Rules

As a result of thdppellate Body Reporthe AMS undertook a comprehensive
review of thethenexistingCOOL program On March12, 2013,the agencyssued a
notice of proposed rulemakirmmutlining changes to the COOL prograrSeeProposed
COOL Rule, 78 Fed. Reg. 15,645 (Mar. 12, 2013). This notice exqddimat the
proposed changes were desigedhto provide consumers with additionabuntryof-
origin information andalsoto bring theUnited Statesnto compliance with the
Appellate Body Reportld. The noticealsoprovided for a 36day public commen
period. Id. At the end of the comment periothe AMS published the Final RuleSee
Final Rule,78 Fal. Reg. 31,367 (May 24, 2013).

The Final Rulegenerallymodifies the 2009 COOL Rule in twoespects First,
the Final Rule require€OOL labelsfor muscle cutmeatsto specify where the

“production step’sfor eachsuch productook place—that is, where the animal from



which the commodity was derived was born, raised, and slaughfefedwith the 2009
COOL Rule,theFinal Rule provides examples of@ptable labelsor Category A
“Born, raised, and slaughtered in the United Stgtésr Category B “Born in Country
X, raised and slaughtered in the United Statésr Category C“Born and raised in
Country X, slaughtered in the United Stdteandfor Category D “Product of Country
X.” 1d. at31,385. Second, the Final Rudeates that “this final rule eliminates the
allowance for commingling of muscle cut covered commodities of differagins” in
order to ‘let[]] consumers benefit from more spkc labels.” Id. at 31,369.

The Final Rulealso recognizethat, because of the new labeling requirements
and the comminglingpan “it may not be possible for all of the affected entities to
achieve 100% compliance immediatelyld. The Final Rule tareforeprovidesthat,
duringa sixmonth period following the effective date of the Rulee agencywill
“conduct an industry outreach and education program concerningdhkissions and
requirements of tis rule.” 1d. That graceperiod remains ongoings of the writing of
this opinion.

E. The Instant Litigation

Plaintiffs filed theoriginal complaint in this actiomn July 8, 2013. (ECF No.
1.) On July 23, 2013, aamended complairfollowed. (“Compl.,” ECF No. B.) The
complaintcontairs three sepata countsthatchalleng the Final Ruleasviolating the

First Amendment (Count Jthe AMA (Count I1), and the APA(Count IIl). On July 25,

"This new labeling system applies to covered commoditiemfeach Category &£. Category D,
which applies tamuscle cuts from an animalaughtered outside of the United States, requires a label
that only identifies the country from which the meat vimported.



2013, Plaintiff filed a motion for a preliminary injuncti@ong with a memorandum of
law in supporiof the motion. (“Pl. Br.,” ECF No. 24.)

On August 9, 2013pursuant toa Courtorderedbriefing schedulethe agency
filed an opposition to Plaintiffgpreliminary injunctionmotion. (“Def. Br.,” ECF No.
30.) Onthat same dayDefendantintervenors filed a motion to intervene
(ECFNo. 28), along with a brief in opposition to Plaintiffs’ Motion (“InBr.,” ECF
No. 2812).% Plaintiffs filed their replyto the agency’s oppositioon August 19, 2013
(“PIl. Reply,” ECF No. 33) and a supplemental reply responding to érafant
Intervenors on August 22, 2013PIl. Supp. Reply’ ECF No. 42). The Court heldal
argument on th@reliminary injunctionmotionon August 27, 2013

Upon consideration of the arguments presented in the briefs and at oral
argument, and for the remssexplainedbelow, the Court concludes that Plaintiffs’
motion for a preliminary injunction must be DENIED. A separate order starsi with

this memorandum opinion will issue.

1. LEGAL STANDARD FOR PRELIMINARY INJUNCTION
A preliminary injunction is “an etxaordinary remedy that may only be awarded
upon a clear showing that the plaintiff is entitled to such relidflinter v. Natiral Res.
Def. Council, Inc, 555 U.S. 7, 22 (2008). A party seekiagreliminary injunction
“must establish [1] that [it] is likely to succeed on the merits, [2] that [it] is likely to
suffer irreparable harm in the absence of preliminary relief, [3] trmb#iance of
equities tips in [its] favor, and [4] that an injunction is in the public interekt.”at 20.

In conductinganinquiry into these factors, “[a] district court must ‘balance the

8 The Court granted the Defendalmtervenors’ motion to intervene on August 19, 2013.



strengths of the requesting pasyarguments in each of the four required areas. If
the showing in one area is particularly strong, an injunction may issueifetren
showings n other areas are rather wealkChaplaincy of Full Gospel Churches v.
England(“CFGC’), 454 F.3d 290, 297 (D.C. Cir. 2006) (quoti@gyFed Fin. Corp. v.
Office of Thrift Supervisiorb8 F.3d 738, 746 (D.C. Cir. 1995)However, ‘a movant
must demonstrat ‘at least sme injury’ for a preliminary injunction to issue Id.

(citation omitted)®

V. LIKELIHOOD OF SUCCESS ON THE MERITS

A. Plaintiffs’ First Amendment Claim

Count | ofPlaintiffs’ Complaint alleges that the Final Rule violates Plaintiffs’
First Amendmat rights by compelling them to speak when they would rather not.
(Compl. Y 7280; see alscdPl. Br. at 12.) tis “a basic First Amendment principle that
freedom of speech prohibits the government from telling people what theysayst

Agency for Intl Dev. v. Alliance for Open Sboelint'l, Inc., 133 S. Ct. 2321, 2327

° This approach to analyzing the preliminary injunction factors, wiscinaditionally used in this

circuit, is often referred to as a “sliding scdleThe D.C. Circuit has recently suggested that the sliding
scale approach may no longer be applicable after the Supreme Court’®dénisVinter. SeeSherley

v. Sebelius644 F.3d 388, 393 (D.C. Cir. 201{l)kelihood of success on the merits and irreparable
harm may be “independent, freanding requirement[s] for a preliminainjjunction’ (internal
guotations marks and citation omitted$ee also Davis v. Pension Benefit Guar. Cpg¥1 F.3d 1288,
1296 (D.C. Cir. 2009) (“[U]nder the Supreme Cdsrpreceénts, a movant cannot obtain a preliminary
injunction without showingoth a likelihood of succesanda likelihood of irreparable harm, among
other things.”(emphasis in original)) (Kavanaugh & Henderson, JJ., concurririgwever, the D.C.
Circuit has not yet held that the sliding scale analysisd longer applicable; thereforjs Court will
applythat standard to the injunction at issue here. Tosrt need not delve into the question of
whether the sliding scale analysis retains its viapiit this circuit, becauseé’laintiffs have failed to
demonstrate tha preliminary injunctiorshould issueeven under the more lenient sliding scale
analysis Cf. Kingman Park Civic Asa v. Gray 13-cv-990(CKK), 2013 WL 3871444, at *3 (D.D.C.
July 29,2013) (“[A]bsent . . . clear guidance from the Court of Appeals, the Coomnsiders the most
prudent course to bypass this unresolved issue and proceed to explanpréliminary injunction is

not appropriate under the ‘sliding scale’ framework. If a plaindiinot meet the less demanding
‘sliding scale’ standard, then it cannot satisfy the more stringeandard alluded to by the Court of
Appeals.”)



(2013) (internal quotation marks and citaticomitted);see alsdNat’l| Assn of Mfrs. v.
NLRB, 717 F.3d 947, 957 (D.C. Cir. 2013) (“[T]he First Amendment freedom of speech
includes boththe right to speak freely and the right to refrain from speaking at all.”
(internal quotatiormarks and citatiommitted). Compelled speech, no less than
restricted speech, is subject to strict scrutiny in most circumstargees.e.g.Riley v.
Nat' | Fed n of the Blind of M. Carolina, Inc, 487 U.S. 781, 798 (198&applying
“exacting First Amendment scrutiny” to a stdtav disclosure requirement applicable
to professional fundraiseyssee alsdNat’l Assn of Mfrs. v. Taylor582 F.3d 1, 11
(D.C. Cir. 2009) (applying strict scrutiny to a disclosure provision thatiegpb
professional lobbyists)’ The focusin this casehowever, is on compellecommercial
speech, which all parties agree is subject to less exacting cormtdalistandards.
Compeled commercial speech is generally evaluated utiueintermediate
scrutiny testhat the Supreme Court first articulatedGentral Hudson Gas &lectric
Corporationv. Public Service Commission of New Yo7 U.S. 557 (1980). To
withstand scrutiny uder Central Hudsonthe government regulation of speech must
“directly advance” a “substantial” government interéahdbe ‘n[o] more extensive
than is necessary to serve that intetésMilavetz, Gallop & Milavetz, P.A. v. United
States 559 U.S. 229, 249 (201Q@alteration in original) (citation omitted)
Accordingly, the D.C. Circuit has explained that, for a government o¢istni on

commercial speech to pass constitutional muster uGeatral Hudson“the

%1n the Taylor case, the D.C. Circuit considered a 2007 law that required registebglists to make
certain disclosures about their financial backers. The court explahmegdstrict scrutiny appliecand
that “[t]o satisfy strict scrutiny, the government mestablish three elements: (1) the interests the
government proffers in support of the statutesmioe . . . compelling; (2) the statute must effectively
advance those interests; and (3) the statute must be narrowly taitoeetvance the compelling
interests asserted.582 F.3dat 11 (internalquotation marks anditationsomitted).
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governmental interest must be substantila& regulation must directly advance the

governmental interest asserted; and the regulation must not be more extdmgi is

necessary to serve that interesiNat’l Cable & Telecomniois Assn v.FCC, 555 F.3d
996, 1000(D.C. Cir. 2009) (internal quoten marksand citations omitted)

There is, however, an exception to the prevaildentral Hudsorrule. In
Zauderer v. Office of Disciplinary Counsel of Supreme Court of Othi® Supreme
Court held that, where a lasompelsdisclosure of “purely factdand uncontroversial
information,” the law need only be “reasonably related to the [goverrigjenterest in
preventing deception of consumers” to pass muster under the First Amend#rd
U.S. 626, 651 (1985}

The parties in the instant case différasply as to whether th@entral Hudson
(intermediate scrutiny) athe Zauderer(reasonableness) standard applies to the Final
Rule's compelled disclosure giroduction stepnformation and they largely rely on
two recent decisions from the D.C. Circuhat illuminate the question of which test
should be applied here. R.J. Reynolds Tobacco Co. v. Food and Drug Adstriation
(“RJR), several tobacco companies challengadFirst Amendment grounds FDA
regulation requiring graphic images to be displayed along with warninggarette
packs. 696 F.3d 1205 (D.C. Cir. 2012)A divided panel of the D.C. Circuit ruled that

intermediate scrutiny, not théaudererstandard, applied for two main reasorfsst,

1 7zaudererinvolved a rule that requiredttorneyswho sought teadverti® that they worked for
contingency feeso disclose in their advertisements that their clients mighresponsible for some
litigation fees and costs regardless of the outcome of their c&i8&.U.S. at 63134. In these
circumstances, as noted, the Supreme Court held that a reasonaltkestespplied, rather than the
intermediate scrutiny o€entral Hudson Zauderer 471 U.S. aB651 In so holding, the Court reasoned
that “[b]ecause the extermi of First Amendment protection to commercial speedssified

principally by the value to consumers of the information such speemhidas, [a party’s]
constitutionally protected interest ot providing any particular factual information in his aatising

is minimal.” Id.

11



becausdhe government had not shown thhete is & danget thatthe tobacco
companies’ advertisementmislead consumetsvithout a warning that includes
graphic imagesid. at 1214; and second, because “the graphic warniafgd] not
constitute the type of purely factual and uncontroversialrmftion or accurate
statements to which théaudererstandard applied.”ld. at 1216 (citingZauderer 471
U.S. at 651, andlilavetz 559 U.S. at 250) Applying intermediate scrutiny petentral
Hudson the panel majority struck down the regulation on the second protite of
Central Hudsortest finding that the FDA had not provided enough evidence that the
rule requiring graphic images along with warning labels would direatt/raaterially
further the government’s substantial interest in reducing sngokitUR 696 F.3d at
1221-22.

Conversely, inSpirit Airlines, Inc. v.United States Department of
Transportation the D.C. Circuit considered a First Amendmehallengeto a
Department of Transportation (“DOT”) rule requiring that the totak edsirfare,
inclusive of tax, be the most prominent price displayediohne advertisements and
travelwebsites. 687 F.3d 403 (D.C. Cir. 2012)he panel majority irSpirit Airlines
determined thaZauderets reasonableness standard, @@ntral Hudsofs intermediate
scrutiny, governed theompelledcommercial speech regulation at issud. at 41214.
Specifically, theSpirit Airlinescourt noted that, where the rule in question is “directed
at misleadingcommercial speech, and where [it] impose[s] a disal@saquirement
rather than an affirmative limitation on speedauderer notCentral Hudsonapplies.”
Id. at 412 (internal quotation marks omitted)he panel irSpirit Airlinesalso noted

that theZaudererstandard could be applied even where an agémac not made an

12



affirmative showing that the public haaeviouslybeen deceived and thtise
compelleddisclosure was necessary, as long‘dse possibilityof deception . . . was
self-evident.” Id. at 413(quotingZauderer 471 U.S. at 651) TheSqprit Airlines
majority found that these conditions were easily satisfieder the circumstance
presentedecause the DOT rule required disclosurdaxftual informationand“based
on common sense and . . . experiehd¢ke disclosure of such factsould likely address
consumerconfusion in the marketplaceld. at 413. Accordingly, the panebpplied
Zaudererandultimately held that the DOTule did not violate the First Amendment.
Id. at 41314.

The First Amendment arguments that the parties seek to advance in thigreas
largely based on the D.C. Circuit’'s anadgan RJRand Spirit Airlines Plaintiffs urge
the Court to rely on language froRJR and accordingly, they maintain th@entral
Hudsons intermediate scrutiny appliesiVhile Plaintiffs apparently do not dispute that
the Final Rule’sproduction stepabelingrequirements purely factual and nen
controversial Plaintiffs vigorously assert that the Final Rule does nagjaa“deceptive
speech”and that, thereforeZaudererdoes not apply.(Pl. Reply at 39.) To this end,
Plaintiffs argue that thagencynever said anything about prevention of consumer
deception durindhe rulemaking processsoits attempt to do so nogualifies aghe
type ofclassic“post hoc rationalization” that thed@irt should not accept(ld. at 4) In
addition, Plaintiffsmaintain thaRJRs statement that “the governmefgannot]seek
review under the lenierdaudererstandard absent a showing that the advertisement at

issue would likely mislead consumer®JIR 696 F.3d at 1214nustbe taken at face

13



value, and that thagencyhas not madeéhe requisite'showing of deception. (PI.
Reply at 7;see alsdHr'g Tr. at 8:220, Aug 27, 2013, ECF No. 46

Defendants, on the other hand, rely largelySpirit Airlinesto argue that the
ambit of the “consumer deception” required to invaaudereris not nearly as narrow
as Plaintiffs claim Theagencyessentially maintains that common sense demonstrates
thatcompelled disclosure of production stdpsgets misleadingpgech and consumer
confusion insofar as it corrects aspects of the 2009 COOL Rule thattébkkre to use
misleading labels, such as the allowance for commingli@eeDef. Br. at32-34
(noting that‘the Secretary promulgated the 2013 Final Rule toemirdiscrepancies
under the prior regulation that led to potentially misleading labgls3jmilarly,
Defendantintervenors contend thaflfike the DOT rule [at issue i8pirit Airlineg, the
Final Rule was targeted at preventing consumer confusion in the mametpsand that
“the legislative history of the COOL statuaed the voluminous public comments on the
2003 and 2009 rulemaking demonstrate that consumers were being confulsedBr.(
at 11.)

Against the backdrop dRJRand Spirit Airlines the Court concludes that the
production step labeling mandated by the Final Rsiléhe type of disclosure
requirement subject to review undéauderefs “reasonableness” standard. As a
preliminary matter, it is undisputed, and the Court agrees, thatitta Rule mandates
“purely factual and uncontroversial” disclosur@sout where an animal was born,
raised, and slaughteredauderer 471 U.S. at 651, and thus satisfies this prerequisite to

Zauderefs application*® Furthemore with respecto the “consimer deception” aspect

2 The Second Circuit has cogentlescribedone (persuasive though not bindingkionale for the less
exacting level of scrutiny applicabte factual and uncontroversial compelled disclosuresZaarderet

14



of Zauderets applicability, Spirit Airlinesclearly indicates that Plaintiffs are wrong to
insist thatthe agency was requirdgd articulatespecificallythat the Final Rule was
targetingconsumer deception in order to invoke reviemder theZaudererstandard.
Rather, unde6pirit Airlines, the likelihood of deception need only be based on
“experiencé and“common sense’® And here,just as inSpirit Airlines, the

“likelihood of deception is hardly . . . speculativeSee idat413(internal quotation
marks and citation omitted)Prior to the enactment of the Final Rule, the allowance for
commingling all but ensurethat certailmuscle cuttommodities would carry
misleading labels. As th&gencypoints out, under the 2009 COQltogram if ninety-
nine cowsthat wereborn, raised, and slaughtered in the U.S. were commingled with
one cowthat wasborn in Mexicoand raised and slaughtered in the Y&l resulting

muscle cuts would be labeled “Product of the United States and bléx(Def. Br. at

In National Electrical Manufacturers Association. Sorrell the court explained that “[ojmnmercial
speech is subject to less stringent constitutional requirememsatteaother forms of speelgh
[flurthermore, within the class of regulations affecting commercial spekehe are material
differences betweefpurely factual and uncontroversjalisclosure requirements and outright
prohibitions on speech272 F.3d 104, 113 (2d Cir. 200{guotingZauderer(internal quotation marks
omitted)). The court continued:

Commerdal disclosure requirements are treated differentlyrfnestrictions on
commercial speech because mandated disclosure of accurate, factual, cacahmer
information does not offend the core First Amendment values of promefiigent
exchange of informadin or protecting individual liberty interestSuch disclosure
furthers, rather than hinders, the First Amendment goal of the wésgmf truth and
contributes to the efficiency of the marketplace of ideas. Protectiomeofabust and
free flow of accuwate information is the principal First Amendment juistiftion for
protecting commercial speech, and requiring disclosure of truthfotimdtion
promotes that goal. In such a case, then, less exacting scrutiegused than where
truthful, nonmisleathg commercial speech is restricted.

Id. at 11314 (citations, internal quotation marks, and footnotaitted).

13 EvenRJRsuggestshat Zauderer’'s“deception” requirement is nasstringent as Plaintiffsnaintain

The RJRcourt cited regulations targety “incomplete commercial messages” as an example of the type
of regulations subject to review und2auderer and also recognized that a “selfident—or at least
potentially real” risk of misleading consumers is sufficient tonaat scrutiny undeZaudeer. 696

F.3d at 1214 (internal quotes and citations omitted)
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33.) Moreover, retailers had no obligation to provide any of the detailsdiegawhich
steps of the production process happened where, and for musclieosatanimalswith
multiple countries of origin, retailers were permitted to thst countries in any order.
(Id. at17-18.) Under these circumstances, the Court has no trouble concluding that
experience andommon sense dictates that there was a likelihood of consumer
confusionunder the prior COOL program

Moreover, @en if Plaintiffs are correct thaZaudererrequires an affirmative
showing of consumer confusias the basis for the disclosure requirement atpency
appeardikely to be ableto satisfythat burden here. When it issued the Final Rule, the
agencyexplicitly statedthat it wasrequiring the disclosure of production step
informationto provide consumerwith “more specific information on which to base
their purchasing decisions,” and also to “ensfihat] label information more accurately
reflects the origin of muge cut covered commodities.SeeFinal Rule,78 Fed. Regat
31,375 Public @mmentsthat the agency relied an craftingthe Final Rule indicated
thatthe disclosure requiremefrnakes labels more informative for consumerigl,” at
31,369 andthe Find Rule also specifically dictates hoproduction stepnformation is
to be presented to consumersing languagé¢hat indicats that consumer confusion was
the major driver behind the rule’s promulgatio8ee, e.g.id. (“Therefore, under this
final rule,abbreviations for the production steps are permitted as long as the
information can be clearly understood by consumer¥.”Jhus,although theagency

may not have used thspecificwords “deceive” or “misleadivhenexplaining the

* Notably, the United Statealsospecifically argued thahe county-of-origin labelingprogramwas
implemented to “help prevent consumers from being misledut the origin of meatduringthe WTO
proceedings surrounding the 2009 COOL Final RUETO Panel Reporf] 7.665.

16



purposeof the production step disclosure requiremehé Final Rulesufficiently
establiskesthat the regulation waisitended to address the possibility of consumer
confusionregarding the origin of covered commodities. Consequently, this Court
concludes that the Final Rusdould bereviewedunderthe Zaudererstandard

Having concluded thaZauderer and notCentral Hudsonapplies the Court now
turns to an assessment of Plaintiffs’ likelihood of success on theswodriheir First
Amendment claim. Undefauderer the government need only show that tdoenpelled
disclosureat issue is “reasonably related to flgevernment’slinterest in preventing
deception of consumers.Zauderer 471 U.S. at 651. This standard of review is
unguestionably lenienindeed,the D.C. Circit has explained that théauderer
standard is “akin to rationdlasis review.”RJR 696 F.3d at 1212.

Not surprisingly, the parties differ as to whether the Final Rule pamssster
even under th&audererstandard.While Defendants maintain that the Final Rule
easilysatisfiesZauderer(Def. Br. at 3435), Plaintiffs argue that the Final Ruse
production step disclosure requireméails this lenienttestprimarily becausein
Plaintiffs’ view, compelled disclosure giroduction stepnformationimposes burdens
far in excess of any marginal possibility of consumer confusionithadteviated by the
rule. (Pl. Reply. at 1112.) In other words from Plaintiffs’ perspective, thkarm(i.e.,
the confusiorthat the rule is supposbddesigned to addrekss not adequately defined
(id. at 11) and theproduction stemisclosure requirement is not onlyo costlyrelative
to that ill-defined problemit purportedlycausesas manyabelinginaccuracies as it

cures(id. at 11-12).
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Plaintiffs’ arguments in thisegard arenot likely to be persuasiveFirst, to the
extent that Plaintiffsargument rests on the proposition that the production step
disclosure requiremens too “burdensome” to be reasonably related to the
government’s interest in preventing consumer confusion, Plaintiffs appear fiateon
the burderthatthey claimthe Final Ruleplaces on theifinanceswith the burden it
places on their speeci{Seeid.; see alsdPl. Br. at 2(asserting that the agency’s
interest in compelling disclosure pfoduction stepnformation “is far outweighed by
the onerous burdens imposed by the Final Ru)ely.the First Amendment context, it
is theburden on speech, not pocketbook, that matt&se Milavetz559 U.S. at 250
(“Unjustified or unduly burdensome stilosure requirements offend the First
Amendment by chilling protected speech.’Moreover, it is well established that, when
the compelled speech is commercial and purely factual in nature, the szelkst’
Amendment rights are not unduly burdeneds“lang as [the] disclosure requirements
are reasonably related to the [government’s] interest in preventingulecef
consumers.’” Milavetz, 559 U.S. at 250 (quotingauderer 471 U.S. at 651)see also
supran.l14.

Second, Plaintiffsexcessburdenargumentessentiallyattempts to graft a
“tailoring” requirement onto the reasonableness standard the Supremeh@su
articulated But Zauderets reasonableness inquiry contains no tailoring requirement
rather, itrequires only that a regulation such as the one at issuebkemasonably
related to the government’s interest in preventing consumer deceBeeRJR 696
F.3d at 1212.Here, there ixlearly a reasonable relationsptweenthe government’s

interest in preventingonsumer confusioaboutthe origins ofmuscle cutmeat on the
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one handandtherequireddisclosure ofspecificproduction stepnformation on the

other. Accordingly, the Final Rulsatisfies the reasonableness standard articulated in
Zauderer and the Court finds that Plaiffs’ First Amendment challenge is unlikely to
be successful

B. Plaintiffs’ AMA Claim

As asecondbasis for challenginghe Final RulePlaintiffs argue that the rule
contraveneshe will of Congressn two respects Hrst, Plaintiffs maintain that the
Final Rule exceeds the authority that the COOL statute grants to the AMS sitkake
to the countryof-origin labeling progranbecausat requires retailers to specify where
an animal was “born, raised, and slaughtered,” which, according totifflg, “the
COOL statute does not perniit (Compl. § 82) Second,Plaintiffs argue thathe Final
Rule impermissibly bans commingling practs—a ban thataccording to Plaintiffs
clearlyexceeds the bounds of the agency’s limited statutory authtritggulate labls.
(SeePl. Br. at 32(“Congress did not give AMS authority to dictate how to produce and
package meat).) In defense of tb Final Rule the AMSand Defendantntervenors
argue thatheagency’s action is entitled to deference becaus€CDOL statutedoes
not clearly prohibit regulations that requittee more detailethbel informationrequired
under the Final Rule(Def. Br. at 1015; Int. Br. at 1317.) Moreover, Defendants
maintain thatCongress specifically authorizéde agencyo promulgate rgulations
that are consistent with the legislature’s intent to provide consumerswaith specific
country-of-origin information, and in the absence of a®pressprohibition, the

comminglingban permissibly furthers that intentiofDef. Br. at 18.)
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Plaintiffs’ statutory authority arguments implicate the familiar tstepChevron
standard.SeeChevron, U.S.A., Inc. v. Natural Res. Def. Council, 1467 U.S. 837
843(1984) The Supreme Court has long held that “if the statute speaks clearhe‘to t
precise question at issue,” we ‘must give effect to the unambiguouslgssgxt intent
of Congress.”” Barnhart v. Walton535 U.S. 212, 21-28 (2002) (quotingChevron,467
U.S. at 84243). If, however, “the statute ‘is silent or ambiguous with respec¢héo
specific issue,” we must sustain tAgencys interpretation if it is ‘based on a
permissible construction’ of the [statute]ltl. at 218 (citations omitted)The Court’s
task herethen,is to examine th€OOL statutdor indicia of congressionahtentin
light of Plaintiffs’ contentionsaand to determine whether Plaintiffs are likely to succeed

in claiming that the agency lacked statutory authority to promulgate tied Rule.

1. Point-of-Processing Labeling

The first aspect ofPlaintiffs’ statutorychallenge is their assertion thiie COOL
statuteunambiguously preventhie AMS from requiringmuscle cutretailers to affix
what Plaintiffscall “point-of-processing” labels (PIl. Br. at Z80)—i.e., labels that
identify the specific geographic locatiomsere the animal that was the source of the
muscle cuts was “born, raised, and slaughteredd”)’? Although Plaintiffs struggle
valiantly to persuade the Court that they will be able to surmount theClirsvron
hurdle with respect to this statutorgrdention, the text and structure of the COOL

statute present obstacles that appear to be too great for Plaintiffermome.

> The parties use the terms “pohuf-processing” information and “production step” information
interchangeably when referring to the Final Rule’s requirement tihatader disclose to consumers the
places where the animal from which muscle cut commodities are denigedorn, raised, and
slaughtered. This opinion uses these phrases interchangeabbllas w
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First and foremost, Plaintiffs can point to no statutory provision thatesspy
prohibitsthe AMS from enacting regulations @h mandate the disclosure of “born,
raised, and slaughtered” information. This omission is significant becdesCOOL
statute does expressly require the Secretary of Agriculture, who hleadeVvsS, to
“promulgate such regulations as are necessary to implement” the7ldwsS.C.

8 1638c(b) (See alsoDef. Br. at 18 (arguing that the Secretary has broad discretion to
promulgate rules “necessary to implement” the COOL stafute).

In the absence of any statutory prohibitiomiting the agencys power to dctate
the disclosure of pructionstep information, Plaintiffs maintain that the statute’s text
nevertheless clearly establishes Congress’s intent to leave no owdhefagency to do
so. Plaintiffs’ argument in thisegard focuses on the statut@ie<riptions regarding
which country constitutes the “country of origin” for certain covered comtnexli
under specified circumstances. For example, Plaintiffs read tlyeidaye of 7 U.S.C.

8 1638a(a)(2)(C) to mandate that the country of origin for meatsfithiamto Category C
will be “two places only—the country from which it was imported and the United
States” (PIBr. at 26), and thysPlaintiffs argue tha€Congress could not have intended
for theproductionsteps to be revealed becausethe CategoryC instance, “the
animal’s ‘country of origin’ has nothing to do with where it was bormaised.” (Id.)
Plaintiffs perceive a similar disconnect between wihat statutesays about the country
of origin anda point-of-processing label requirement wh#reyinterpret thestatutory
provision pertaining to Category muscle cuts Plaintiffs argue that the fact that
Congress permitthe Category Adesignation to be made with respecimascle cuts

derived fromanimals “present in the United States on or before July 15, 2608”
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without regard for where such animals were born, raised, or slaughtenedns that
Congress'could not have intended origin information to be conveyed through
productionstep details.” Id. at 2627 (analyzing 8§ 1638a(a)(2)(A) And Raintiffs
makethe same poinbf-processing prohibitiopoint with respect tadCategory Dmuscle
cuts because § 1638a(a)(2)(D) states that the country of origin is “a” countrystha
“other than the United Statesahd in Plaintiffs’ view,this prescripion is
“incompatible with a poinbf-processing scheme, since an animal may not be born,
raised, and slaughtered all in one placéPl. Br. at 27.)

Plaintiffs’ statutory arguments are likely to be unavailing for sevezasons.
First of all, Plaintifk rely heavily on, and seek to advance, the notion that when
Congress speaks to a matter in any respect, an agency is thereby pobfritm
building upon what the statute requires even in the absence of an express mhibit
In this regard, Plainti§ ardently maintain that Congress’s decision to determine the
acceptable “country of origin” designation for animals of different lgacknds
unambiguously evidences its intent to prevér@ AMS from requiring that retailers
inform consumers of any addotmal originrelated information. §eePl. Br. at 29
(reasoning that “COOL labels must not specify each point of processorg,dirth to
raising to slaughter, becausetmvery animal’s statutorily defined ‘country of origin’
includes those productionegis”); see alsdd. at 28 (“[W]hile Congress defined
‘country of origin’ differently for separate categories of meat, vgitlme categories
encompassing an animal’s country of birth or raising . . . the statute’s langndge
structure make clear that lakeahust not list this information by detailing each

production step.”) But such extrapolatiosi.e., that because Congress mandated that
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the country of origin be disclosed, and went further to define the counwyigih in
particular (and sometimes ingsistent) circumstances, such information is obviously
the only permissible disclosureis rarely successfulSee, e.g.Entergy Corp. v.
Riverkeeper, In¢.556 U.S. 208, 219 (2009) (finding that, where Congress mandtlated
exact level of discharge of datants in one provision of a regulatory scheme, the
agency retained discretion to determine discharge amounts in other ansext also
Catawba Cnty., N.C. v. ERA71 F.3d 20, 36 (D.C. Cir. 2009) (“When interpreting
statutes that govern agency actiare have consistently recognized that a congressional
mandate in one section and silence in another often ‘suggests not a prohibition but
simply a decision not to mandate any solution in the second context, i.e., tolheave t
guestion to agency discretion.” (quoti@ieney RR. Co. v. ICC 902 F.2d 66, 69 (D.C.
Cir. 1990)(emphasiomitted)).

Moreover, and perhaps even more to the point, in each textual instance that
Plaintiffs point to, rather than indicating that the statutedéfined country of origins
the sole bit of information that may properly appear on the labetsustcle cut
commodities, Congress appears to be engaged in the more fundamental task of
developing a uniform system for determining which geographic location emhBt the
“countryof origin” for designation purposes any given caseFor exampleCongress
tells retailers that imrder to designate a musatat commodity as a United States
product exclusivelyf{Category A) the retailer must ensure that the animal from which
the cuts were derived was “exclusively born, raised, and slaughtered Wniked

States.” 7 U.S.C. § 1638@)(2)(A)(i).'° This says nothing about tfm®ntentof the

% The statute establishes only two other circumstanceshicht is permissible for the country of
origin to be designated as theSJexclusively: where the animal at issue was “born and raised in
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required disclosuraith respect to such an anim¥l And it certainly does not preclude
the AMS from determining that, in order to best inform consunadrsut the origin®f

a Category A muscle cuommoditypursuant to the statute, the label affixed to any
such muscle cuts package must convey something to the effect of “Born, Raided, a
Slaughteed in the USA.”

The same is true of Categories C andaldd Plaintiffs’ reading of those
provisions is similarly unpersuasive. Plaintiffs insist that Congresadiet its
requirements about countof-origin designations in these circumstances to ses/a
prohibition against poinbf-processing labeling(SeePI. Br. at 27.) But nowhere in
those statutory provisions does Congress purport to address the content of the
disclosure that a retailer is required to make to consumighsrespecto themusde cut
categories that the statute creates. Instead, just as with Congriessly stated
intention to establish which types of animals are properly desigrsst€dtegory A, the
language of sumaragraphgC) and (D) reagd much more like Congress is $iog
livestock—explaining which animals fall into which categories basedamtors such as
where they were born, raisedr slaughtered; whether they have been imported into the

U.S.for immediate slaughter; or whether they werecessedefore they were

Alaska or Hawaii and transported for a period of not more than 60 days threargd€& to the United
States and slaughted in the United States,” and where the animal was “present in nitedJStates on
or before July 15, 2008, and once present in the United States, remained cortinodbe United
States.” 7 U.S.C. § 1638a(a)(A)E(ii).

" Indeed, the farthest thale statute goes in addressing the form or appearance of the mandatice
to consumers is to state that “[t]he information required . . . may be gdvio consumers by means of
a label, stamp, mark, placard, or other clear and visible sign on thezexb commodity or on the
package, display, holding unit, or bin containing the commodity afittaé point of sale to

consumers.” 7 U.S.C. § 1638a(c)(1).
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imported—andnot like Congress is making pronouncements about wifarmation
retailers can be required to disclaseconsumersas Plaintiffsstrenuouslymaintain®

In pressing for the likely viability of their interpretation of the COOLtste,
Plaintiffs also cannot escape the fact that the North Star of any exercisatotost
interpretation is the intent of Congress, as expressed in the words it@QEesn.
Fed’'n of Labor & Congress of Indus. Orgs. v. FEX33 F.3d 168, 180 (D.C. Cir. 2003)
(“[Nnquiry into . . . Congress’s intent proceeds, as it must, from ‘the fundamental canon
that statutory interpretation begins with the language of the statute’it¢glfoting
Butler v. West164 F.3d 634, 639 (D.C. Cir. 1999))In this respect, too,l&intiffs
textual argument withers wheaxposed tdhe guiding light of standard legislative
drafting experience. That is, if Congress truly had intended thettader with muscle
cuts from an animal properly designated as Category A, B, C, or D ocoilyde
required to inform consumers of the covered commodisyagutorily-established
country of origin designaticrand nothing more-surely it would have found a clearer
way to express that intention. Indeed, Congress does precisely tbahele in ths
same statute, by inserting specific provisions that speak directly tofibveniation that
a retailer can, and cannot, be required to gather and to discEexee.g, 8§ 1638a(c)(2)

(stating, in regard to covered commodities “already individually kedbébr retail sale

18 |n this regard, Plaintiffs’ assertion that “Congress could not heaeted the specificity of COD
labels to vary based on the happenstance of whether an animal wadéoh for immediate slaughter or
imported and then raised briefly in the United States” (PI. Br. ati28yobably true, but the
conclusion that the Plaintiffs draw from that contentiethat AMS is thereby prohibited from requiring
point-of-processing labels-does not follow. Congress clearly considered critettzer thanwhere an
animal was born, raised, and slaughtered to be important to the deteaninétihe countryof-origin
dedgnation, such as, for example, when an animal is imported into thted) States for immediate
slaughter.See7 U.S.C. § 1638a(a)(2)(C). The fact that a rational legislature prglvadlild not have
wanted the content of the required labels to turn acchguatters as whether an animal was imported for
immediate slaughter or “whether an animal was present in thieed States on July 15, 2008” (PI. Br.
at 28) merely underscores the likelihood that subsection (a)(2xhwielies on such distinctions, istno
really addressing the content of COOL labels at all.
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regarding country of origin,” that “the retailshall not be required to provide any

additional informationto comply with this section” (emphasasided); id.

816384d)(2)(B) (“The Secretarynay not requirea person that prepares, &6,

handles, or distributes a covered commodity to maintain a record of the gadntr

origin of a covered commodity other than those maintained in the course odrimaln

conduct of the business of such persdernphasis addejl) These textual reminde

that Congress typically says what it means when it seeks to limit an ageegylsatory

authority undermine Plaintiffs’ argument that Congress intendeebtd somehow

neglected te-include like language regarding the disclosure obligation at issue‘here.
The best Plaintiffs can do to support theamtentionthat the statute prohibithe

AMS from requiring pointof-processing labels is to maintain that Congress’s selective

use of the word “shall” in the COOL statute evidences its intention thgtrdeeribed

countryof-origin designations be the only information that is disclosed to consumers

pursuant to the statute. (Mr. at 2930.) This argument homes in on the statutory text

as follows. In suparagraphC), Congress says that a retailer whose musclg veulit

be derived from an animal that has been imported into the United Statesni@diate

slaughter Shall designate the origin of such covered commodity-g$) the country

from which the animal was imported; and (ii) the United States,” 7Ql.S

9 plaintiffs’ argument that Congress considered and affirmativghcted the agency’s poistf-
processing label scheme when COOL regulations were first proposgadh (PI. Br. at 2&9) is not
convincing. As Defendartintervenors point out (Int. Bat 16), the COOL statute adopts the pedfit
processing framework in many respects; therefore, it is not aiedr that Congresactually rejected
the agency’s proposed focus pmoductionsteps Inany event, it is welestablished that the text of a
statute, and not the legislative process that engendered itnédusive of Congress’s intendee United
States v. Barne295 F.3d 1354, 1365 (D.C. Cir. 2002) (“We do not resort to legislativerlyisto
cloud a statutory text that is cleal(ihternal quotation marks and citation omittgdyee also United
States v. Braxtonbrow&mith 278 F.3d 1348, 1353 (D.C. Cir. 2002) (noting that statutory construction
begins with the plain language of the sitt®, and where the text is clear, the inquiry ends without
proceeding into legislative history).
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8§ 1638a6)(2)C)(emphasis added), so whotiee AMSto require retailers of Category
C meats to inform consumers of the places where the animal was born, emded,
slaughtered?(SeePl. Br. at 26.) Of course, this reading assumes, without goodaeas
that a retailer’s duty to “inform consumers . . . of the country of origin” lmssation
(a)(1) of the statute is equivalent to subsectfa){2)’'s duty to “designate” the country
of origin; and indeed, Plaintiffs’ entire argument appears to be basedonflating
what Congress permits (or requires) in regard to designating the countrigiof, @n

the one hand, with the particular statement that a retailer can (or maké when
informing consumers about the origin of the muscle cuts package eanthikr. (See,
e.g, Pl. Br. at 26 (asserting that the requirement to “inform” consumfettseocountry
of origin cannot mean “the ‘countries of birth, raising, and slaughter’” li&eain
regard to Category C meat, for example, Congress mandated that “the rataalér
designate the origin . . . as (i) the country from which the animalimperted; and (ii)
the United States~period”). It is perfectly reasonable, however, to interpret the
COOL statute as creating a retailer obligation that has tfferédnt aspects: the duty to
inform consumers of the covered commodity’s country of origin, which is precleged
the distinct, threshold responsibility désignating(i.e., determining)which country
qualifies as the country of origin with respect toiaegn commodity.

There are plenty of hints in thetatutory language that this may pescisely how
Congress intended for its subsecti@)(2) provisions to be read. The most prominent
textual clue that the statute’s instructioegardingdesignationn subsection(a)(2) do
not necessarilyimit the scope of the information that retailers are required to give

consumers pursuant to subsect{a)(1) is, of coursethe fact that Congress used two
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different terms—"inform” and “designate=in these consecutiveubsections of the
statute. SeeSosa v. AlvareMachain 542 U.S. 692, 711 n.9 (2004) (noting that the use
of different words in a single statute presumably means that Congressl@at that the
different words had different meanings and effect¥&§nageHoldings Corp. v. FCC

489 F.3d 1232, 1240 (D.C. Cir. 2007) (“[W]e have repeatedly held that where different
terms are used in a single piece of legislation, the court must presam@dhgress
intended the terms to have different meanings.” (internatafionmarksandcitations
omitted)) Andthesetwo wordscan have very different meanings. Merridifebster’s
collegiatedictionary explains that to “inform” is to “impart information or knowledge
whereas to “designate” means to “to distinguish” or “to indicate andpsat éor a

specific purpose.”Merriam-Webster’'sCollegiate Dictionary313, 599 (10th ed. 1999)
ThatCongress usetivo termsthatcan mean different things subsections (a)(1) and

(2) is indicative of a lack of congressional intehat“inform” and “designate’be
construed as onandthe-same, as Plaintiffs suggesflso seeminglyrelevant to a
determination of what Congress intended when it used “inform” in subse@)@dn and
“designate”in subsectior(a)(2) is the fact that thconcept ofdesignating the country

of origin of a commodityapart from labelinghat commodityis employed elsewhere

with respect to a similar regulatory and statutory framew8rhus, it would be

0 SeeEasterday Ranches Inc. v. Dep’t of Ajlo. CV-08-5067-RHW, 2010 WL 457432, at *B (E.D.
Wash. Feb. 5, 2010) (explaining that the Treasury Departmentifgeretailers that import livestock for
immediate slaughter to represent that the animals are exclusivebdagi of the United States “in a
customs setting, for the purposes of tariff designation,” and diffexeéng such designation from the
act ofaffixing a label to inform consumers of the country of origiMhe Easterdaycourt examined
series of regulationthat the Department of the Treasury promulgate® C.F.R. 8§ 102et seq, to deal
with country of origin designation and labeling in the context of a custeasheme governing tariffs on
imported goods.Seel9 U.S.C. 81, et seq.(2012). This regulatory schemewhich, like 7 U.S.C. §
1638a(a)(2)(C)pertains to imported animalscreates a twgronged approach that could Hee
functional eqivalent of COOLs “designaté and“inform” structure One sectiomf the Treasury
Department’s rulepertains to*Rules of Origin; andestablishes rulefor determining the imported
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reasonable to conclude that, when Congress laid otterfCOOL statute all of the
circumstances under which retailers can properly “designate” the coundirygon of an
animal that will be processed for sale as a musatecommodity, it intended to make a
statement about how to distinguish between countries for the purpose of adetermi
which country constitutes the animal’s country of origin under the §ipdci
circumstances, which says nothing at all abwebatinformation the retailer may be
required to convey pursuant to the statutory obligation to inform consumers thleout
animal that originated from that country or countrfés.

To be sure, it is also possible to construe the term “designate” to meanif{sSpe
or “stipulate™an alternative interpretation that would permit an inference that
subsection(a)(1)’s duty to inform consumers is, in fact, the equivalent of a rtail
obligation to designate the country of origin for the purpose of subse@)(?).

Indeed, if by “designate” Congress meant “specify,” then the statutomst&nform”

and “desgnate” overlap, giving some credence to Plaintiffs’ argument that Cedgre

goods country of origin. 19 C.F.R. § 102.2%e alsdd. § 102.20 (ientifying situations in which
country of origin for the purposes of tariff classifications can be chdngépart from this initial
determination, the regulatory scheme has separate instructiah&struct when imported goods must
be“marked—i.e., labeled—with the appropriate country of origim order toinform the ‘ultimate
purchaser’of the goods.ld. § 134.11 (referring tdlabeling and markingof imported goods). While
certain goods are exempt from marking, their country of origintmti be determined.See id.§
134.35(b). Thus, these regulatiotiearly contemplate a process wheretbgtermining thecountry of
origin is different fromputting that country on théabel of theproduct itself.

%L The text and structure of sparagraphB) illustrate this very point. Subdivision (@f that
subparagraph establishdw designation rule for muscle cuts derived from an animalhichthe
productionsteps have taken place both in the United States and another gaamtong as the animal
has nt been imported into the United States for immediateghder. With respect to such an animal,
Congress states that “[a] retailer . . . may designate the couahusigin of such covered commodity as
all of the countries in which the animal may haveéern, raised, or slaughtered7 U.S.C. §
1638a(a)(2)(B).But the very next subdivision takes care to dispel any notion tiatdiesignation
requirement has any impact on the retailer’'s dutinform consumers of the country of origin pursuant
to secion (a)(1). Seeid. § 1638a(a)(2)(B)(ii) (“Nothing in this subparagraph alters theendatory
requirement to inform consumers of the country of origin of covered corntieed). The language of
subdivision (ii) could reasonably be read to clarify Congress’s inteattdasignation and information
are distinct statutory obligations, and that the formmeno way restricts the latter, as Plaintiisgue
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pronouncementabout whata retailer can (or must) do when designating the country of
origin governs the scope of the information that can be provided to consun#gsthe
terms of the COOL statute. Nevertheless, the reasonable possibility thgt&3sn
meant the two terms to be construed differemdexplainedabove remains, so, at most,
any conceivable overlap only manages to render the statute ambigB8eadJnited
Statesv. VillanuevaSotelqg 515 F.3d 1234, 123(D.C. Cir. 2008) (finding a statute
ambiguous because it was subject to different interpretatidhsgreary v. Offner172
F.3d 76, 82 (D.C. Cir. 1999) (finding a statute ambiguous because it was “reasonabl
suseptible to more than one meaning’Jhis is not good news for Plaintiffs:
ambiguity insucha critical statutory termwould require this Court to proceed to
evaluate the permissibility of the agency’s interpretation u@tesvrons step two, and
the arduousness of the second step of the-wetih Chevrontrek is so well established
that Plaintiffs are harghressed here to provide the necessary assurances of their likely
success on the meritssuchanalysis is requiredCf. Sherley v. Sebeliu$44 F.3d388,
389,395-98 (D.C. Cir. 2011) (vacating the district cogrimposition of a preliminary
injunction because plaintiffs were unlikely to prevail given the ambiguitshefstatute
and the agency’s reasonable interpretati@grdinal Health, Inc. v. Haler, 846 F.
Supp. 2d 203, 22@8, 230 (D.D.C. 2012) (denyingpreliminary injunction where
plaintiff was unlikely to succeed on the merits in part because the staaste w
ambiguous and the agency’s interpretation was not plainly erroneous)

Chevrons steptwo requires the Court to defer to an agenagterpretation of a
statuteunless tlat interpretations impermissible.Chevron 467 U.S. at 843see also

Coalition for Common Sense in Government Procurement v. United St8té$.3d
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311, 317(D.C. Cir.2013) foting that*[t]he Chevronstep two questichis “whether
the[agency’s]rule reflects a reasonable interpretation of” the relevant statiteje,
the AMSstated in the Final Rule itself, and reiterated in its briefs, that it consikders
change that the rule makes to the previous labeling requirements to be “cantsigth
the provisions of the statute.Final Rule,78 Fed. Regat 31,368. Pointing out that the
COOL statute expresshprovides authority for the Secretary to promulgate retjofes
necessary to implement the COOL programl.’at 31,370, the agencalso explained
the basis for this interpretation
[t]he statute contemplates four different labeling categories for meat,
based on where the animal was born, raised, and/or slaughtered. This
final rule preserves these four different labeling categories fat rmed is
consistent with the labeling criteria set forth in the statutory scheme
Id. There is nothing plainly wrong or impermissible about this statutory ineéaion;
indeed, baed on the analysis above, thgencys view of the statute as permittinge
point-of-processing labeling structure set out in the Final Rule is entirely maats
In any event, on summary judgment or at trthle Court would be required to givihe
agency'’s interpretation great defereratehispoint inthe Chevronanalysis seeVill. of
Barrington, Ill. v. Surface Transp. Bdb36 F.3d 650, 667 (D.C. Cir. 201yhich

means that Plaintiffs’ contention that t@®©OL statuteprohibits productiorstep

labeling would likely fail.

2. Commingling
Plaintiffs’ second statutory challenge is their assertion that the AMSedeckits
statutory authority when it issued a Final Rule that prohibits the londistampractice
of commingling. (Compl. 1 84see asoPIl. Br. at 25 (arguing that “the Final Rule’s bar

on commingling extends beyond the limited authority Congress graneeAMSto
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regulate product labels by instead dictating how meat is processed &abhpdadn the
first instance”)) As noted inSecton I1.B above, commingling involves processing
animals from different countries of origin together during a singbelpctionday and
labelng the resulting muscle csitommodity with all of the various countries where the
animals originated. Plaintiffmiaintain that the COOL statute expressly auithes
commingling (Pl. Replhat 17), and also that the AMS, which is an agency that
regulates labeling and advertisements, went far beyond its mis$ien wpromulgated
a rule that brings comminiglg to an end and thereby forcesgulated entities to
“restructure the[ir] production, distribution, and packaging syster@ein{pl. § 83;see
alsoPI. Br. at 3632). For the following reasons, this argumeatks merit, and is
therefore unlikely to succeed.

First, the term “commingling” does not appear anywhere in the text of the COOL
statute Thisomission in and of itself renders doubtful Plaintiffs’ assertion that
Congress clearly intended to address, and to protect, the praG&icéama v.
Immigration & Custans Enforcement43 U.S. 335, 341 (2005) (“We do not lightly
assume that Congress has omitted from its adopted text requiremenitsnibraetheless
intends to apply . . .”). Certainly, if Congress was as supportivecommingling as
Plaintiffs insist,one would have expected tik®OOL statutés drafters to have inserted
language to that effect.

Nor is even theonceptof commingling unambiguously present in the statutory
text, despite Plaintiff’'s arguments to the contrar$e€Pl. Reply at 1617.) A
straightforward reading of the statutory provision related to Cate§anuscle cut

commodities makes this evident. That provision, which is entitled “Multiple Cmamt
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of Origin” (and is thus the most logical place to look for evidence that Congress
intended to preserve commingling) states:
(B) Multiple countries of origin
(i) In general

A retailer of a covered commodity that is beef, lamb, pork, chicken, or
goat meat that is derived from an animal thatis

Q) not exclusively born, raised, and slaughtered in the United
States,

(1)  born, raised, or slaughtered in the United States, and

(11N not imported into the United States for immediate slaughter,

may designate the country of origin of such covered commodity as all of

the countries in which the animal may have been born, raised, or

slaughtered.
7 U.S.C. § 1638a(a)(2)(B)(i). Plaintiffs argue that this provision indic@&msgress’s
intent to make allowances for the kind of multjgeuntry labels that result from the
commingling practice (PIl. Reply at 17), but close examination reveatshisastatutory
provision expressly refers to the proper designationaof ‘animal or ‘the animal,”
making clear that it relates solely to the threshold question of haledsmnate muscle
cuts that derive from “an” animal thatself, is of mixed origin®®> And Congress’s
guidance orthat point says nothing about the separate and entirely different question of

which countryof-origin applies ifa retailer wants to marketrausclecuts packagehat

contairs a mix of cuts derivedrom multiple animalswhere the animalbave different

21n this regard, the language of subparagraph (B) plainly suggest€omgress is addressing what
might otherwise be a difficult application issue for re¢asl, given the principal statutory duty to
inform consumers ofthe country of origin of a covered commodity.” 7 U.S.C. § 1638a(a)(1)
(emphasis added). One can imagine a retailer asking how tgragsithe country of origin of an
animal that was, say, born in Argentina, raised in Mexico, and blaugd in the United Stateswhich
country qualifies as “the” countrgf-origin for the purpose of the statute? In subparagraph (B),
Congress provides &asonable answer: the retailer “may designhate the country of originchf
covered commodity aall of the countries in which the animal may have been born, raised, or
slaughtered.”ld. § 1638a(a)(2)(B)(i) (emphasis added).
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country-of-origin designatios—i.e., the commingling question. In other words, the
statute’s text plainly focuses on the appropriate designation fordamhal that has
multiple potential countriesf origin; it does not, and presumably never intended to,
address thelifferentissue of how to discern the country of origin of a mixed musale
commodity that is,a package ofmuscle cuts thaare derivedrom more than one
properlydesignated animaivhen the relevant animals have different countries of
origin.

In the absence of any clear congressional guidance on the mixed muscle cut
situation,the AMS previously permitted retailers who had commingled animals with
different countryof-origin designéions into a mixed muscleuts package to list all of
the rebvant countries on the label tfat commodity and to listthose countriesn any
order See2009 COOL Rule74 Fed. Regat 2659;see alsad. at 2670 (recognizing
that “[clommingling like pralucts is a commercially viable practice that has been
historically utilized by retailers”) This means, of course, that the muodralded
practice of commingling animals for slaughter and then affixing #iple-country
label to identify all of the applicable countries of origin is likely a twea of
regulationfrom its inception, noa productof the statute as Plaintiffs maintain. And
what the agency once giveth, it can surely thlevay without running afoul of the
authorizing statute Cf. FDA v. Brown & Williamson Tobacco Corp529 U.S. 120,
156-57 (2000) (noting thatan agencys initial interpretation of a statute that it is
charged with administering is not “carvadstoné and thatagencies “must be given
ample latitude to adapt their rulasd policies to the demands of changing

circumstances.(internal quotation marks andtations omitted)).
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Undaunted, Plaintiffs insist that Congress’s use of the word “may” in
subparagraphgA) and(B)—when contrasted with its use of the term “shall” in
subparagraphgC) and(D)—is the key to discerning a congressional intent to “preserve
comminging flexibility.” (Pl. Replyat 17;see alsadHr’'g Tr. at 14:710.) To this end,
Plaintiffs assert that “may” means that Congress clearly intenderbtode met
packers and retailers withamminglingrelatedchoicein regard to making countrgf-
origin designations, and with respect to pabagraphB) in particular, Plaintiffs
highlight a Senate report that appears on first blush to confirm thidusan. (SeePl.
Reply at 17 (quoting S. Rep. No. 1-2@0, at 198 (2007) as stating that “the ‘may’ used
in subsection (B) is to provide flexibility to packers when working wittesitock from
multiple countries of origin”). Plaintiffs are correcthat the texbf subsection (B)
doesappear tgprovide a choice, just not the oh@ which Plaintiffs advocate.

Focusing again on the statutory language quoted above, subparagraph (B)
authorizes a retailer who has “an” animal that has multiple countries githefe.g,
born in Argentina, raised in Mexico, and slaughtered in the United Stateshoose to
designate “all of the countries of origin in which the animal may haea lb@rn,
raised, or slaughtered.7 U.S.C. 8 1638a(2)(B)(i)(Il1).In the alternativéhence the
“may”), a retailer carpresumablyopt todesignatgust onecountry of origin with
respect to such an anim@o long as that one country is not the United Stptas
8§ 1638a(a)(2)(A)) Given that the COOL statute authorizes the Secretary to conduct
audits andalsorequires detailed recordkeeping to permit “verification of the couatry
origin of covered commoditig¢sseeid. 8 1638a(d)(2)the choice to designate a single

country of origin for an animal pursuant to subparagraph (B) is a meaningful arte. B
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it is a choice that Plaintiffs’ commingling arguments completely obscurédeela,
contrary to Plaintiffs’ assertionsubparagraph (Bhefers to asingleanimal—it says
nothing about the designation of “source anishgplural) (Pl. Reply at 173-nor does
it come anywhere near to conveyititat “retailers ‘may’ use a multipleountry-of-
origin label that designates all of the countries in which the souriceads for
commingled meat ‘may have been born, raisedgslaughtered” as Plaintiffs mairdin.
(Id. (quoting 7 U.S.C. § 1638a(a)(2)(B)) Yetthe provisionnevertheless provides
“flexibility to packers when working with livestock from multiple countries of origin
S. Rep.No. 110220 at 198pecause a packer who is working withn” animal fom
multiple countries of origirfmay’ choose to designatdl of that animal’s applicable
countries ashe country of origin or, presumablynay opt todesignateonly oneof
them.

The bottom line is this: even if Plaintiffs are correct that Congresetgcr
wished to preserve commingling and infused subparagraph (B) with thatiarnetite
most plausible reading of what Congress actually wrote is that the stavete retailers
a choicewhendesignating an animal that has mixed countries of ofigither
designate all of the countries or select one ofrtbe-U.S.jurisdictions as the country
of origin. The provision neither expressly addresses commingling nor does it
necessarily preserve any commingling related choice.

Plaintiffs’ othercomminglingargumentsrelateto subparagrapfA) andare
basedon the same type of loose textual analydikere, Plaintiffs maintain that
Congress deliberately usémay” rather than $Shall” in sulparagraph(A) in orderto

convey that retailers who have livestock thatuld otherwise be entitled to be labeled
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“product of the USA’maychoose to affix a mixedountry label to the muscle cuts of
such livestocknstead (SeePl. Br. at 32;see alsaHr’'g Tr. at 14:715:8.) This labeling
choice would occur, Plaintiffs arguezhen a retailer opts to commingle muscle cuts
from pureU.S. animals (or animals born in Alaska or Hawaii, or animals present in the
U.S.before July 15, 2008) with the cuts of animals that have a different coahtry
origin. But to reach the conclusidhat Congress intended to presecoamminglingin

this mannerPlaintiffs have tdoth construe the “may” in subparagraph (A) entirely out
of context andalsoignorethe equally important statutory terms “only” and
“exclusively.” When the entire statutory framework and all of the words that Congress
employed are taken into accouhgwever,it seems far more likely that, rather than
craftingsuch a convoluted bulwartlo guardagainst the destructioof commingling,
Congress was not addressing comminglimghe text of the COOL statute at all.

To understand why this is so, one must begin at the beginning of section 1638a,
with the general rule that Congress adopted in 2002, and that remained unchaeged wh
Congress revisited the COOL statute in 00 hatprovision reads:

§ 1638a. Notice of Country of Origin

(a) In general

(1) Requirement

Except as provided in subsection (b) of this section, a retailer of a
covered commodity shall inform consumers, at the final point of sale
of the covered commodity to consumers, of the country of origin of the
covered commodity.

7 U.S.C. 8§ 1638a(a)(1). Subsection (a)(2) then proceeds to lay out a seriessdbrul

retailers to follow when[d]esignat[ing]” the country of origin if the covered
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commodity is muscle cuts of beef, lamb, pork, chicken or g&ate id § 16384a)(2).
Significantly, the firstpartof subsection (a)(2-subparagraph (A)-states:

(A) United States country of origin

A retailer of a covered commodity that is beef, lamb, pork, chicken, or

goat meat mayekignate the covered commodity as exclusively having a

United States country of origin only if the covered commodity is derived

from an animal that was

0] exclusively born, raised, and slaughtered in the United States;

(i) born and raised in Alaska or Hawaiicatransported for a period of
not more than 60 days through Canada to the United States and
slaughtered in the United States; or

(iii)  present in the United States on or before July 15, 2008, and once

present in the United States, remained continuously in theetdn
States.

Id. 8 1638a(a)(2)(A). When subparagraph (A) is construed in light of the gemnéeal

at subsectiorfa)(1), a retailer who has muscle cuts that are derived from an animal that
fits the first of thesubparagraph (Ajcenarios—born, raisedand slaughtered in the
U.S—has no choicat all: such retailershall inform consumers” of the countiof

origin (id. 8 1638a(a)(1)(emphasis added)), and the only conceivable country of origin
for an animal that is born, raised, and slaughtered in theed8tates is the United
States. Consequently, Plaintiffs’ insistence that the term “nragubparagraph (A)

must mean that Congress intended to provide a chelated to such livestock
contravenes the clear mandate of subsedi#)fil) and for that rason alones

extremely doubtful.SeeBrown & Williamson Tobacco Corp529 U.S.at133 (“ltis a
fundamental canon of statutory construction that the words of a statstebma read in
their context and with a view to their place in the overall statuscheme. A court

must therefore interpret the statute as a symmetrical and cohererdtoggischeme,

and fit, if possible, all parts into an harmonious whole.” (internal quotatiarksand
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citations omitted); 2A Norman J. SingefSutherland orStatutes and Statutory
Construction8 46:06 23044 (6th ed. 2000) (“A statute should be construed so that
effect is given to all its provisions, so that no part will be inopeeativsuperfluous,
void or insignificant, and so that one section will not destroy another unless the
provision is the result of obvious mistake or errar.”)

But Plaintiffs go even further, doing serious damage to the statutd’ swhen
they read “may” as standing alone in subparagraph (A), when that tereaidycl
working in conjunction with “only” and “exclusively” to establish the sole
circumstances in which a retailer “may” (meaning can or is permitteddsignate a
musclecut commodity as a product of theS. exclusively. In other words, Plaintiffs
are wrong tosuggest that thquestionthat Congress iansweringwith the text of
subparagraph (A) is which country a retailer “may” choose when designiten
country of origin of an animal that is born, raised, and slaughtered in the United
States®® when in reality, Congress appes to have crafted subparagraph (A) to address
the propriety of an exclusivid.S. countryof-origin designation foothertypes of
muscle cuts-i.e., to address the question, “when a retailer is selecting the country of
origin for an animal that doesot have such a clear pedigree, can the retailer designate
the animal as exclusively ‘made in the USA’?”

Subparagraph (A) makes crystal clear that the answer to this questiom.’is “n
By its terms, “[a] retailer . . . may designate the covered commodity daswxely
having a United States country of origopnly” under the three listed circumstanceSee

7 U.S.C.8 1638a(a)(XA) (emphasis added). Congress’s use of the word “erly”

% As explained above, thisia nonsensical question because the only country of origin that ik at al
applicable to such an animal is the United States.
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which Plaintiffs ignore—-means that the term “may” as it is used in subpary(a)
does not convey any choice whatsoever; to the contrary, the provision effective
restricts rather than augments, retailer discretion. In short, Plaintiffaiali&ely to
prevail on this interpretation of the statute because they interpret sugspph (A) as
prescribing what a retailer “may” do when designating the muscle cwts ahimal that
fits within one of the three listed types, when, with Congress’s use of™hoaly” and
“exclusively,” the text actually states what a retatannotdo in makinga designation
regarding the muscle cuts of all other types of animals.

Mindful that a statute must be construed as a whsde,Brown &Williamson
Tobacco Corp.529 U.S. at 133this Court notes thathte remainder of subsectiga)(2)
is entirdy consistent with the view thahe COOL statute’s designation rules are not
conveyingcomminglingchoice as Plaintiffassertbut aremost likelyaimed atlimiting
what a retailecanclaim about the origins of its meat produstsfar as US.
designatons are concerned. In sectif)(2)(A), Congress sets out the “only”
circumstances in which an exclusil\leS. designation is appropriatas explained
above In section(a)(2)(B), Congress appears to permit (but does not require) the
muscle cuts of anmamal that was born raised “or” slaughtered in the United States to
be designated as a product of “all of the countries in which the animal avaeyldeen
born raised or slaughtered,” including the United StateSection (a)2)(C) establishes
that animalghat are imported into the United States for immediate slaughter are to be
designated as originating from the importing country “and” the UniteteSta

regardless of their backgrounds in foreign lands. Finally, with respea animal

% As explained earlier, such a retailer presumably “may” also chapsegignate one country of origin
for such animal, so long as that one country is not the United Stathssevely per subparagraph (A).
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“that is not bon, raised, or slaughtered in the United States,” Congress states that it is
sufficient for retailer to designate “a country other than the UnitateS as the country
of origin.” 1d. 8§ 16384a)(2)(D). Taken together, these statutory provisions mtakea
thingsclear. that the animal’s relationship to the United States is the crux of the
countryof-origin designatioras far as Congress is concernaddthat the thrust of
subsection (a)(2) i€ongress’sffort to define and establisithe boundaries of tha
relationship In other words, contrary to Plaintiffs’ contentior@@ongress’s focum
enacting subsection (a)(2ppears to have been delineatingthe circumstances under
which a retailercould properly designatihe U.S.as the country of origifior muscle
cutcovered commodities, an@ongress neither directly mentiongyrreven necessarily
contemplatesthe effect ofits prescriptiondn this regard on commingling practices.
Notably, the legislative history of the COOL statute amply supports thading
of the statutory text Members of Congressade numerous statememts2002 when
the COOL statutewas initially enacted, andgain wherthe statutevas amended in
2008, that strongly suggest that Congress’s primary intanivas todirect retailers
regarding the particular circumstances under which it is appreptreatiesignate meat
as being aproduct of the U.A.” Seeg e.g, 153 Cong. Rec. S15,116 (daily ddec. 11,
2007)(statement of Sen. John Barasgt)Ve raise exceptional beef and exceptb
lamb in this country. Our producers deserve the opportunity to label theiugtrtdmbrn
and raised in the USA.” Consumers demand it, and they will buy getalso 153
Cong. Rec. S422%gily ed.May 24, 2007)statement of Sen. Mike Enz{)COOL
provides customers with important information about the source of food and allows our

livestock producers, who hands down produce the highest quality meats in the world, to
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remain competive in a growing global marke?); 148 Cong. Rec. H153&l4ily ed.

Apr. 24, 2002)(statement of Rep. John Thun@lt is important . . . that we put in place
a mandatory countrgf-origin labeling requirement so that the people in this country
know where their food is coming from and so that producers in this countryamave
opportunity to have their product clearly identified as the finestkeesd in the

world.”).

Against this backdrop, Plaintiffs’ primary countezference from the legislative
history of the statute ia letter senbn May 9, 2008from thenGeneral Counsel of the
USDA Marc L. Kesselmano RepesentativeRobert Goodlattewho was, athat time,
the Ranking Member of the House Committee on Agriculture (the “Kesselmdarl).
(SeePl. Br., Ex. 12, ECF No. 244 (the Kesselman Ltr.pee alsaHr’'g Tr. at14:25
15:2.) Plaintiffs tout the Kesselman Letter becauspravides an opinion othe
guestion of whether “products eligible for the U.S. Country of Origin |laettbear
that label, and consequently canihetar a Multiple Countries of Origiabel”
(Kesselman Ltrat 3) Relying (as Plaintiffs do heregn the distinction between the
“may” of Category A and the “shalléf Categorie<C and D Mr. Kesselman concluded
that the statute cannot be read to mandate a U.S. designation for aninma|salsx,
and slaughtered in the U.S., and accordingly did not bar comming(idgat 3-4.)

For a number of reasons, the Kesselman Letter does not prowimencing
proof that Congress intended commingling to be preserved under the COQte sta
First, the letter was not drafted or adopted by the legislatesedf, andas an opinion
offeredto Congress, rather than something that originated with Congress, it does not

necessarily evidencéongress’sntent. Furthermore, khthat is reflected in the letter is
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the general counself USDA’s statement regardintipe Scretary’s best guess as to
what the statute might allow in regards to comminglatghe tme that the letter was
written; it says nothing about what the statu¢guires And this is even settingsade
the fact thathe letterindulges in the same mistakes of statutory interpretation that
Plaintiffs’ argumentshererely upon andhat are detailed abovdt is also significant
thatthe Kesselman Letter represents an interpretaiidhe Secretaryrom 2008 that,
whatever its merits, is unquestionably inconsistent with the interfjoatthat the
Secretary holds todayThat an agency maneevaluatats interpretatiorof a statuteand
come to a different conclusiar well established SeeChevron 467 U.S. at 863%4
(“*An initial agency interpretation is not instantly carved in sto@n the contrary, the
agency, to engage in informed rulemaking, must consider varying intatjpmres and
the wisdom of its policy on a continuing basis.”lt is oddthat Plaintiffshave

proffered as the lynchpin of their statutory argumemt interpretation previously held
by thevery agencythatthey are now accusing of having misinterpreted the extent of its
statutory authorityand, in any eventsurely the agencg now-disavowedformer
interpretation of the statuhould notbe given any morgeightthan the interpretation
that the Secretary now advances.

At the end of the day, the fact that the COOL statute can reasonably beueanst
as being silent on the comngling questionand that it certainly does not speak
unambiguously to the issuas explained aboyeneans that tis Court’s analysis of
Plaintiffs’ statutory argument in regard to commingling would likely mmat to the
second step of thEhevrontest. As mentioned earlier, &hevrons step two, the

deferential question at issu® whetherthe agency’s interpretation is based on a
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permissible construction of the statutan inquiry that is often fatal to regulatory
challenges-and there is nothing in thastant case that suggests that the Plaintiffs will
be any more successful on the mewf thatinquiry here. The agencyrguesthatits
commingling ban is permissible becaubke statute gives the Secretary wide latitude to
promulgate regulations tonplementthe statute. Def. Br.at 18) Theagencyalso
maintains that theommingling ban is consistent with the statutory purpose because the
practice of comminglindlies in the face of the express intent of the COOL statute to
“provide consumers with additional information regarding the origin ofate covered
commodities’ given thatin most cases commingling results in “potentially misleading
labels that do not accurately reflect the actual country of origin” of a edver
commodity. Def. Br. at 17) Also, the recordclearly establishethat there was no
otherway for theagencyto implement groductionsteplabeling scheme without
banning comminglingindeed, at oral argumeRtaintiffs all butconcededhis point

(Hr'g Tr. at 19:314.)

Affording the required deferent¢e the agency’s interpretatiamderChevrornis
step two, tis Court would most likely conclude that the commingling ban was
permissible way tdurther the statute’s interibr the reasons the agency provides!
thatChevronrequires is thaanagency action reasonably fills a gap in the statutory
framework in a manner that is consistent with Congress’s overall .g&as
Continental Air Lines, Inc. v. Depof Transp, 843 F.2d 1444, 144@.C. Cir. 1988)
(noting that frlea®nableness this context means . the compatibility of the
agencys interpretation with the policy goals . or objectives of Congressginternal

guotaton marks and citations omitted) By puraiing a course of action that
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unguestionably furthers Congress’s intent to require retailers to pracicligrate origin
information about the covered commodities, the AMS is likely to be able to dsnata
thatthe commingling basatisfiesthis standard.

Finally, the Court notegenerally thaPlaintiffs’ statutory argumentare
unlikely to succeed on the merits the overall scheme of things largely because they
demand a narroviocuson specific words and phrases in tB®O0OL statuteand do not
account for the broader context the statute and what Congresggparently intended to
achievewhen it authorized thagencyto promulgate rules to implement the statutory
purpose. (In other wordsPlaintiffs’ statutory arguments cherpjick the trees and miss
the forest) For example, Plaintiffs latch on to Congsésuse of the word “may as
noted aboveand argue that this term connotes a desire to maintain flexibility within the
labeling progran(see, e.g.Hr'g Tr. at 14:2515:2), all while persistently undervaluing
the significanceof Congress’sntirelyinflexible original mandate—that retailers Shall
inform consumersat the final point of sale . . . of the country of origin of the covered
commodity” 7 U.S.C.8 1638a(a)(1l)Yemphasis added)Similarly, Plaintiffs highlight
portions of the statute in which the countftorigin designation is not made to turn on
the productionsteps(e.g, Pl. Br. at 2627), but give short shrift to the fact that, at least
with respect to three of the fodesignationcategories, the COOL statute itself
evaluates the countryf originin terms of the geographical location where the animal
was“born, raised, or slaughteredste7 U.S.C. § 1638a(a)(2)(A), (B) and (Dpaking
it hardly untoward for the AMS to have incorporated those same categormeissint

labeling standards.
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Moreover, and perhaps most important, if there is anything that is dieart a
Congress’s intent in regard tbe COOL statute’sdisclosure requirement, it is this: that
Congress meant to provide consumers vatbreinformation about the origins of their
meat, not less. Plaintiffs’ textased arguments regarding congressional intent rely on
the oppositeassumptionj.e., that Congress intended for retailers to provide consumers
with some, but not all, of the known information about the history of markatextle
cuts. Thisreading of the statutis flatly inconsistent with nearly every statement that
members of Congress made ab@@0OL whenthe lawwas enacted and amend&d.

And given thatthe statutory language does not unambiguously limit the amount of
information that retailers can be required to disclalseut the origis of the covered
commodites, the AMS could reasonably assume thabsectiors (a)(1) and (2) merely
establish thdloor—that meat retailers must, at a minimum, disclose the country of
origin as statutorily defined-and that the agency had Congress’s blessing to ensure that
all origin-related information thathe industrymaintairs is accurately provided to
consumers in the marketplace. What is more, if Congress’s clear interaviol@
consumers with more accurate information about the origins of theat sould not be
achieved without requirinthat packers and retailesggregate animals in order tr@ack

suchinformation up to the point of sgléhen despite Plaintiffs’ protestatienthe AMS

% See, e.9.148 Cong. Rec. H1538 (daily ed. Apr. 24, 2002a(sment of RepJohnThune)
(“[Clonsumers have the right to know the origin of the meat thay thuy.”); 148 CongRec. H1539
(daily ed.Apr. 24, 2002)(statement of RepDavid Wu) (“Country of origin is [a] way to help American
consumers to make an informed choice at the supermarket.”); 148 ®ewegHL539 @daily ed.Apr. 24,
2002) (statement of Rep. Earl PomeroffCountry of origin labeling is necessary to give U.S.
consumers important information”); 148 Cong. Rec. S3@dly ed. May 7 2002)(statement of Sen.
Tom Harkin) (“A country of origin label will provide crucial information [for consuns¢.”); 148 Cong.
Rec. 8918 (daily ed.May 7, 2002)(statement of Sen. Paul Wellstone) (“[Clonsumers have a right to
know what they are eating and where it is fromsee alscS. Rep. No. 11220 (COOL program
enacted “in order to provide consumers with additional infdroraregarding the origin of certain
covered commodities”).
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could also comfortably conclude that a regulation that prohdotamingling @
practice that appears nowhere in the stgtatakes eninent sense as the only way to
implement the labeling standards effectively

Consequently, and for all of theseasons, Plaintiffs are unlikely to succeed on
the merits of their statutory authority challenges to the Final Rule.

C. Plaintiffs’ APA Claim

Plaintiffs’ final claim on the merits is that the Final Rule is arbitrargt an
capricious in violation of th&PA. (SeeCompl {1 8691 (citing5 U.S.C.
8§ 706(a)(2))) In considering this claim, the Court must decide wheth#re agency
has relied on factors which Congress has not intended it to consider, efdiletito
consider an important aspect of the probl¢on] offered an explanation for its decision
that runs counter tthe evidence before the agencyf]is so implausible that it could
not be ascribed to a difference in view or the product of agency expgrtislenkes v.
U.S.Dep’t of Homeland Se¢637 F.3d 319, 329D.C. Cir. 2011) (quotingiotor
Vehicle Mfrs. Ass1 v. State Farm Mutual Auto. Ins. Cd63 U.S. 29, 43 (1983) The
Court is mindful thatthe ‘scope of review under the “arbitrary and capricious”
standard is narrow and a court is nostdstitute its judgment for that of the agenty,’
butthe Court*must nonetheless be sure the [agency] has ‘exdndilitkee relevant data
and articulatfd] a satisfactory explanation for its action including a rational connection
between the facts found and the choice mad€hamber of Commerce v. SE€12
F.3d 133, 140 (D.CCir. 2005) (second and third alterations add@pjotingMotor

Vehicle Mfrs. Ass, 463 U.S.at 43.
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Plaintiffs advanceseveralargumentsas towhy the Final Ruleriolates the APA.
First, Plaintiffs argue thathe Final Rule is arbiairy and capricious because “[the
agencys] justifications for the Final Rule contradict the evidence befdte’ (PI. Br.
at 33.) In this vein, Plaintiffsontendthat the Final Rule fails to achievis stated goal
of providing accurate countfgf-origin information to consumentsecause the Final
Rule will not necessarily lead tmoreaccurate labeling (Id. at 3334.) Likewise,
Plaintiffs maintain that thagencys goal of bringingthe U.S. into ompliance with its
international trade obligatiom@mains elusive because the Final Rule exacerbates,
rather tharsolves the problems the Appellate Bo®eportidentified with the prior
COOLregime (ld. at 3436.) Plaintiffs alsoinsist thatthe AMS acted arbitrarily and
capriciously in not delaying the effective date of the Final Rule unt#rahe WTO had
a chance to evaluate the rul@éd. at 36:38.)

For their part, Defendants acknowledge that providing more accurate intforma
to consumers and complying with tAg@pellate Body Reponivere the primary
justifications for promulgating the Final Rule, but contest Plaintiffs’ geses that
there is no rational connection between these aims and the specifics ohah&&le.
(Def. Br. at 1924.) Moreover, Defendants argue théie AMS had good reasons for its
decision to make the Final Rule effective as of May 23, 20(1&. at 2527.)

For reasons explained below, the Court concludes that Plaintiffs hawshoan

that they have a likelihood oluscess on the merits of their APA claims.

1. AccuratelLabeling
Plaintiffs argue that, in certain circumstances, the Final Rule might eetpbels

that are inaccurate or misleadirand thereforéhe Final Rule is arbrary and
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capricious. (PIBr. at 3334.) For example, Plaintiffs point out that, under the Final
Rule, any animal imported into the United States more than two weeks Is¢hoighter
will be designated “raised in the United States” even if it spent the vastityapf its
life elsewhere. Ifl. at 2Q Final Rule, 78 Fed. Reg. at 368)*° Plaintiffs’ recitation

of variouspossible factual scenarios in which the Final Ruleportedlymandates
inaccurate or misleading labdks offered apparently to presise point that aegulation
thatmayin some circumstances enable the exact outcome an agency is attempting to
avoid (in this case, consumer confusion) must be arbitrary and capricBuighis is

not the law. See,e.g, ExxonMobil Oil Corp. VFERC, 487 F.3d 945, 95%D.C. Cir.
2007)(*Under the arbitrary and capricious test, our standard of review is ‘only
reasonableness, not perfection(uotingKennecott Greens Creek Min. Co. v. MSHA,
476 F.3d 946, 954 (D.C. Cir. 2007)Flynn v.Comm’r, 269 F.3d 1064, 107(D.C. Cir.
2001) (“The Seretary’s regulations need not perfectly accommodate all anomalous
situations in order to be reasonable under the statuténjact, it is of no moment that
Plaintiffs can dream up scenarios in whieimder the Final Rule, “labels will in many
cases be inaccurate” aill “sometimes omit” releant production step information (PI.
Br. at 3334), becauseherelevant APAquestion is not whether such scenarios exist,

butwhether the Final Rules generally designed to achieve its stated purpose and

% Similarly, Plaintiffs note that when an animal is imported for immeslislaughter under Category C,
the Final Rule provides that the country of “raising” must bedtentry from which the anial was
imported, even if it was actually “raised” elsewher@l. Br. at 20.) Plaintiffs alsoargue that, because
the Final Rule requires production step labeling for covered contiesdin Categories A, B, and C, but
only labeling based on the countmof which the covered commodity was imporfed Category D,
consumers will assume that all the production steps for Categaryvered commodities took place in
the countryfrom which the covered commodity was imported, and will accordingl{nisinformed”
any time that is not actually the cas@d.) Finally, Plaintiffs maintain that the lack of clarity with
respect to Category D covered commodities will be especially acute wherefdhe production steps
for Category D meat occurred in the U.S., because that part of the &nifalwill not be reflected in
the country of origin label. Id. at 20-21.)
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thereforehas some rational connectionttoe agencys goal See, e.g.InvestmentCo.
Inst. v. Commodity Futures Trading Cornnm720 F.3d 370, 374@7 (D.C. Cir. 2013)
(“So long as [the agency] provided a reasoned explanation for its regulatidrthe
reviewingcourt can reasonably discern the agency’s path, we must uphold the
regulation.” (internal quotation marks and citations omitied)

Plaintiffs have done little to shothatthe Final Rule is irrational in this regard.
The Final Rule requires retailers poovide consumers wittetails regarding the
geographical location of each production step for a given covered commodity, which is
more information than was provided under the 2009 COOL RAld providing his
additional information is exactly what the Final Rule purportddo See, e.g.Final
Rule,78 Fed Reg at 31,367(stating that'[t]he [algency is issuing this rule . . . to
provide consumers with more specific informatiaegarding the country of origin of
muscle cut covered commoditiesilaintiffs provide no reasoto believe that the Final
Rule was really aimed at something other thiais stated goal.Nor do Plaintiffsargue
thatthe Final Rule will providdessaccurate informatioim comparisorto the 2009
COOL Rule which is the relevanbenchmarkgiventhat the justification for the Final
Rule is that it improves the accuracy of the COOL labeling system overwdsin
place under therior program In light of the agency’s explanation of hgwoduction
step labelingequirements adéss meat labeling that was misleading under the prior
regulations, Plaintiffs’ argument that the Final Rule is arbitrary apdic@usbecause
it does not go so far as to require productstep labeling in every cadms little force.
Plaintiffs do notand cannot dispute that the new “born, raised, and slaughtered”

requirement will likely generate more specific labels to a greater ddben the
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previous system and thus moves the COOL program in the direction of providing
consumers with more specific,are accurate information, as it purportsdm

Significantly, Plaintiffsalso fail to acknowledg¢hat the potential inaccuracies
they have identified ardy and largea product of theCOOL statuteitself. For
example, Plaintiffcomplainthat, for Category C muscle cuts,alFinal Rulemakes
retailers equatéhe country from whictananimal wasimportedwith the country in
which the animal was “raised” for labeling purposesgen ifit spent most ofts life
elsewhere. (PI. Br. at 20, 34Although Raintiffs may be correct that @ategory C
label could, in certain circumstances, misleathatomer whas searching fomuscle
cuts derived from an anim#éhatwas imported into the U.Sor immediate slaughter
after being raised in particular foreignocale other than the importing country, this is
not a reason to condenthe Final Rle because it i€ongressnot the AMS that
determined that the importing country was the relefargign country of originwhen
an animal is imported into the United States for immediate slauglsees7 U.S.C.
8 16384a)(2)(C). Far from acting arbitrarily, thagencyappears to havearefully
patterned itdabelingrule for a Category C muscbut commodity after the statutory
parameters thafongress enactea@d goven countryof-origin designations in this
situation

Similarly, Plaintiffs argue that the Final Rule contradicts its stated perpfos
providing more specific informatiobhecause the rulallows an animalthat isimported
into the U.S. more thatwo weeksbefore slaughter to be designated as “raised in” the
U.S., even if most ofthe animal’slife was spent elsewhere. (PIl. Br. at 20, 3Again,

however,setting aside the particular timeframe, ithe COOL statuteitself that draws
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a distinction betweemuscle cuts derived from animals imported for “immediate
slaughter” (Category C) and muscle cuts derived from animals with adigritage
that includes the United States, where such animals n@&rienported for immediate
slaughter (Category B}the Find Rule merely maintains this statutory distinctioBee
Final Rule, 78 Fed. Re@t 31,368.%" Thus, rather than accusing the AMS of acting
arbitrarily, it seems tha®laintiffs’ “real grievance lies with Congress for having
directed the agency toamplement Congress’s intentrather than with [the agency] for
having adoptedd particulal method . . . to comply with that congressional directive

Associated Metals & Minerals Corp. v. Carmétd4 F.2d 629, 636 (D.C. Cir. 198%)

2. The WTO Decision
Plaintiffs’ second APAline of attackis to arguethat the Final Rule is arbitrary
and capricious because it “exacerbates, rather than cures” the issudbenpttior
COOL regimethatthe WTO panel and Appellate Bodgentified. (PI. Br. at 3436.)
The WTO Panefound, and the Appellate Body Report confirmed, that the COOL

regime in place under the 2009 COOL Rule discriminated against foreiggtdioleby

2T With respect to the allotted twweek period Congressspecificallydelegated to the regulators the
determination ofwhat period of time qualified as “immediateand the regulatorset the period at two
weeks. 7 C.F.R§ 65.180. Agencies are entitled to rely on their own expertise regarding matiats
Congress leaves to their discretio8ee, e.g.EarthLink, Inc. v.FCC, 462 F.3d 1, 1ZD.C. Cir. 2006)
(“[A]ln agency s predictive judgments aboutemsthat are within the agency’field of discretion and
expertise are entitled foarticularly deferentialreview, as long as they are reasonabl@nternal
citations omitted) (alteration in original)).

% As an aside,tiis at least mildly ironic that Plaintiffs assehat the agency has acted arbitrarily in
violation of the APA insofar as the Final Rule incorporates th&giation limitations that apparently
Congress included in the statute to address industry concerns regattierwise potentially onerous
recordkeeping requirements.Cf. 154 Cong. Rec. H38194ily ed.May 14, 2008) (statement of Rep.
ke Skelton) (“[T]he legislation would require that all mesold to American consumers have a
countryof-origin label. But, importantly, this labeling agreement eg@nts a compromise that would
simplify record keeping and other requirements associated wélaw.”). One would not ordinarily
expect industry representatives to fault an agefocyadopting regulations that makeeasierfor
industry participants teatisfy theregulatoryrequirementsvhile still addressing Congress’s primary
concerns.
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creating incentives for U.S. retailers to favor domestic livestoc#t,that such
discriminationviolatedthe United Statess international tradebligations In so
holding, the WTOPanel and Appellate bodyonsidered the totality of the prior COOL
program includingboththe 2009 COOL Rulandthe COOL statuté®® There is no
doubt that the WTQleterminaiton provided anmpetus for promulgating the Final
Rule. SeeFinal Rule,78 Fed. Regat 31,36768.

Plaintiffs arguethat the WTO decided that thpgior COOLprogram(and in
particular the recordkeeping requirements for upstream produersevided an
incentive for retailers to favor domestic livestock and that thelRuide does nothing
to alleviate thidiscrimination (Pl. Br. at 3435.) In fact,according to Plaintiffsby
increasing thdabeling requirements further downstream in the chain oflpction, the
agencyhas madehe problemdhe Appellate Bodydentified even worse. Iq.)
Plaintiffs note that Canada and Mexico apparently share Plaintifésv,vand have
already filed paperwork with the WTO challenging the Final Rule. (BbpSRepy at
9.) Plaintiffs also contend that the Final Rule does nothing to address twiooaddi
problems identifiedn the Appellate BodyReportas sources of discriminatiorthe
possibility that, despite COOlmeatlabels willnot necessarily baccurateand the
carveouts under the COOprogramfor processed food items and food service

establishments. (PI. Br. at 35See also7 U.S.C. 8 1638(ZB); id. 8 1638a(b).

#The Panel and the Appellate Body also considered two regulatory diesatbt relevant here: an
“Interim Final Rule” that preceded the 2009 COOL Rule, and a letter Benretary of Agriculture
Tom Vilsack encouraging industry participantsvoluntarily adopt pactices to &nsure that consumers
are adequately informed abbthe source of food productsstuch as'voluntarily includ[ing]

information about what production stepscurred in eacleountry when multiplecountries appear on
each label.” WTO Panel Report 1 7.123.
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Defendantgespondthat Plaintiffs have misconstrued the gravamen of the WTO
decision. h Defendants’ view, th&VTO Appellate Body found fault mainly with the
fact that the labeling requirements for retailers under the old COOmesgere not
commensuratavith the recordkeeping requirements for upstream producers, because the
upstream firmsvere required to catalogue far mpesmdto pass alongnore detailed
information than retailers were required to convey on labels. (Befat 2324.) The
agencyargues thatit hascorrected the imbalandée Appellate Bodydentified by
ratcheting up the disclosure requirementsrigtailers, and thereby creating the
equilibrium that was lacking under the previous regimiel.) (

At the outset, the Couamphasizeshat its rolein evaluatingthe instantmotion
for a preliminary injunctions notto determine whether the Final Rudetually
complies with the Appellate Body’s ruling. Compliance with adverse Wigpute
resolution proceedings is delegated by law to thecikee and Legislative branches,
seel9 U.S.C.8 3533(g), and whether measutbatthe Executive adh Legislative
Branchegake to complywith the WTO obligationsare sufficientcan be addressed only
through the WTO dispute resolution system. Moreover, “if U.S. statutory [or
regulatory] provisions are inconsistent withe WTO treaties]it is strictlya matter for
Congress.”Corus Staal BV vDep’t of Commerce395 F.3d 1343, 1348ed. Cir.
2005);see also Koyo Seiko Co. v. United Stagdsl F.3d 1286, 129(@Fed. Cir. 2008)
(“The determination whether, when, and how to comply with [a] WTO[] decision
involves delicate and subtle political judgments that are within the auyhafrthe
Executive and not the Judad Branch.”) Consequently,ite Court’sonly purpose in

considering the Appellate Body Repdwtreis to determinavhether Plaintiffshave a
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shown a likelihood of successfully proving ththe agencyhad no reasonable basis for
its statement that one of its goals in promulgating the Final Rule was to bring the
United Statesnto compliance with that decisiorSeeFinal Rule,78 Fed. Regat
31,367 t(he Final Rule will “bring the current mandatory COOL requirements into
compliance with U.S. international trade obligations™)

On that limited question, the Court finds tH2¢fendants have the better
argument. The WTO Appellate Bodys conclusion that the COOL scheme unfairly
discriminated againdbreign goods primarily turned ats view that “the COOL
measure does not impokabellingrequirements for meat that provide consumers with
origin informationcommensuratevith the type of origin information that upstream
livestock producers and processors are required to maintain and trangpfe€llate
Body Reportf 343 see also idJ 349 (“In sum, our examination of the COOL measure
.. .reveals that its recordkeeping and verification requirements impose a
disproportionate burden on upstream producers and processors, because tbt level
information conveyed to consumers through the mandatory labelling requitemsefar
less detailed and accurate than the information required to be traokietdansmitted
by these processors and producersReading the plain language of the Repamt
comparing it to the Final Rule, it is clear thae agencyncreasedhe labeling
requirements for retailet® generally approximatihe recordkeepingequirements
imposed on upstream producers and processors in an atteagtress thenequity
thatthe Appellate Bodydentified. While it is conceivable that these measures might

not ultimately pass muster in front of the WTO, this Court is satistiealt the
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production step labeling requiremdmas a rational relationship tthe agencls stated
goal of bringing the Wited Statesnto compliance with the Appellate Bodeport.

It is true, as Plaintiffs point out, that the Appellate Body identifidteoissues
with the previous COOlIprogramthat the Final Rulelid not address Specifically,
Plaintiffs note that the Final Rule does not address the Appellate’ 8skgpticism
overthe fact that Category D muscle cuts are not subject to produstepnlabeling,
nor its contentiorthat the carveouts for food service establishments and processed
food items contribute to the discrimination against foreign livestqéd. Br. at 35
(citing Appellate Body Report 11 3484).) But these alleged shortcomingsn hardly
form the basis for an argument that the Final Rule was arbitratycapricious because
both the Category D designation and the cawmués arerequired byCOOL statute itself
See7 U.S.C. §1638(4):id. § 1638a(a)(2)(D)id. § 1638a(b)*® The AMS wasnot free
to disregard the statute in favor of a rule that conformed to every aspde WTO
decision. Seel9 U.S.C. § 3533(g)see alsdBowen v. Georgetown UniVosp, 488
U.S. 204, 208 (1988) (“It is axiomatic that an administrative agsnggywer to
promulgate legislative regulations is limited to the authority delegateddmgress.”)
And to the extent that Plaintiffarguments are based on the asserthat the statute
itself is inconsistent with thAppellate Body Report, such arguntedo not support a
claim brought under the APASee, e.g.Associated Metals & Minerals Corp/04 F.2d

at 636.

% The same is true of Plaintiffs’ argument that the Final Rule fmilsorrect potential inaccuraciés
the previous COOL programlentified by the AppeHlte Body (SeePl. Br. at 35.) As explained in
Section4.C.], supra these inaccuraciearelargelya product ofthe statutenot the regulations.
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The Appellate Body Report and the record in this case demonstratafialge
that theAMS was stuck between a rock and a hard pkfter he WTO ruled. In the
absence of a legislative solutiom what the WTO had identified as probletic, the
agencyhad to attempt to bring the COQkgulationsinto compliance withthe
international tribunal’slecision without runningfoul of the COOL statute Given
these constraints, it is evident to the Cat the agency did the best it couéhd
respondedn a manner that was neither arbitrary nor capricioBkintiffs are unlikely
to be able to demonstrate otherwisea challengeto the Final Ruldrought undethe

APA.

3. Effective DateOf the Final Rule

Plaintiffs’ final argument that the Final Rule is arbitrary and capusin
violation of the APA stems from the fact that thgencymade the=inal Ruleeffective
on the daythatit was published, Mag3, 2013. (PI. Br. at 387.) Plaintiffs argue that
the AMS should have heeded commenters who warned that the Rinalwould
impose severe costs for no reasmtausdéhe Rulewould be unlikely tosatisfy the
WTO, andthusshould haveobedientlydelayed implementatioaf the Ruleuntil after
the WTO had had a chance to revidgw (Id.) Plaintiffs alsoassert that,n the face of
calls for suspended implementation, thgencyprovided no reasonable response
meaningful justification for immediate implementation of the Final Ruld.) (

Plaintffs’ contentiondn this regard are faulty anare likely to fail primarily
because thewll but ignore the significance of the date on which the Final Rule was
published and made effectiviMay 23, 2013 is the exact deadlinghat the WTO

arbitrator gavahe United Statedo bring its COOL rules into compliance with the

57



Appellate BodyReport And thisdatewas hardly selectedt random—it was the
product of a separate arbitration proceeding within the WTO dispute resolut
frameworkthatgenerated &ngthy opinion holdingthat May 23, 2013was the
appopriate complianceleadline WTO Arbitrator’'s Report  123Defendant
Intervenors also point out thatepthe WTO Dispute Settlement Understanding, failure
to comply in a timely manner with a decision of the Appellate Body would Garada
and Mexico the right to pursue retaliatory sanctions against the Se8Understanding
on Rules and Procedures Governing the Settlement of Dispute22.2, Apr. 15,
1994, Marrakesh Agreement, Annex 2, 1869 U.N.B®L>* The Court concludes that
thedirective from the WTO arbitrator in and of its&$tablishes a sufficientlyeasoned
basis forthe agency to have made May 23, 2013, Fieal Rulés effectivedate;the
potential that the U.S. might face retaliatory sanctions as a resuftyadeday in
compliance only strengthens that conclusion.

Plaintiffs nevertheless point odbhat,duringthe briefing forthe instantmotion,
Canada and Mexico blotfiled paperwork with th&/TO requesting formation of a panel
to examine whether the Final Rule complies witternational tradebligations (PI.
Supp. Reply at 9id. Ex. 1, ECF No. 421;id. Ex. 2, ECF No. 42.) Plaintiffs argue
that these actionshow that there is no chantleatthe feared consequences of delayed
implementation (retaliation for necompliance by Canada or Mexico) would have

occurred,and thus thathe agencyould notreasonablyhaveinvoked the threat of

% The Dispute Settlement Understanding (“DSU”) is the documenthvgbverns the procedures by
which WTO disputes are adjudicated, and binds signatories to those prese®geeUnderstanding on
Rules and Procedures Governing the Settlement of Disputes lattl.2, Apr. 15, 1994, Marrakesh
Agreement, Annex 2, 1869 U.N.T.S. 40These WTO documentze availableat
http://www.wto.ag/english/tratop_e/dispu_e/dsu_e.htm.
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sanctions asa justification for making the Final Rule effective immediatelyPl. Supp.
Reply at 9) But Plaintiffs logic is flawed. First of all, the fact that Canada and
Mexico may not like the solution that tlagencyimplemented to address the WTO
decision does not mean those countries would have withheld retaliation inibedU
States had not implemented any changes at all. In this same \Jeia,ilnmay be true
that Canada and Mexico hamnew initiated a challenge to theule the AMS
implemented to respond to the pgllate Body Reportpresumablybecause they believe
thatthe Final Ruldas even less in their interest thaéime 2009 COOL Rulevag), the fact
remains that Canada and Mexico relteady challenged theOOL programonce—and
won. Based on this prior experience, themgy’'s belief that those countries might
seek retaliatory sanctions in the absence ofdmnges to the COOL program by the
givendeadlinewas wel founded. In other words, the risk that retatory sanctions
would follow breach of the dutyo respond to the WTO decision in a timely fashion
loomed large given the prior WTO litigatioandthat wellfounded fear provided a
sufficient reason for thagencyto believe that it needed to att.

Because the AMS patterned the Final Rule after thtus#, and attempted to
address the Appellate Body’s concerns in a timely marRlaintiffs have failed to

show a likelihood of success on their APA claim.

32 At oral argument, Plaintiffscounsel additionallyepresented that Canada and Mexico have recently
agreed not to seek sanctions based onAppellate Body Repoit decision regarding the 20@0OO0L
programuntil their currentchallenge to the Final Rulis resdved by the WTO. Kr'g Tr. at 68:1118.)
That may be all well and good, btitis fact has no bearing on the questafrwhether the agency acted
arbitrarily in selecting the Final Rule’s effective dat@laintiffs must demonstrate likelihood of
success in proving thdahe AMS lacked a reasoned basis for its decision to make the Final Rule
effective as of May 23, 2013, and this new willingness on Canada and Mexiart toforbear from
seeking retaliatory sanctions based on the prior C@@igram has happened months aftex #gency
made its decision to implement the Final Rule
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V. IRREPARABLE HARM

To be entitled to a preliminary injunctioayen under the sliding scale approach
that applies in thigircuit, Plaintiffs mustmake a showinghat theywill suffer
“irreparable harm” absent the extraordinary remedy of injunctivefelbee
CFGC, 454 F.3dat 297 (“A movants failure to show any irreparable harm is therefore
grounds for refusing to issue a preliminary injunction, even if the othee ttactors
entering the calculus merit such relief.¥ee alscSampson v. Murragy415 U.S. 61, 88
(1974)(“[T]he basis of injunctive relief in the federal courts has always been
irreparabé harm and inadequacy of legal remedidsitation and quotation marks
omitted); 11A Wright & Miller, Federal Practice and Procedur@2948.1 (2d ed.
2013)(“Perhaps the single most important prerequisite for the issuancem@ianinary
injunction is ademonstration that if it is not granted the applicant is likely to suffer
irreparable harm before a decision on the merits can be rentjerédthough the
concept of “irreparable harm” is not easily defin#ugre is no doubthat“[t]he
irreparable injiry requirement erects a very high bar for a movar@dalition for
Common Sens@& Govt Procurement v. United Stat¢sCommon Sensg, 576 F. Supp.
2d 162, 168 (D.D.C. 2008).

“[S]everal weltknown and indisputable principles” guide the inquiegarding
irreparable injury Wisconsin Gas Co. \EERC 758 F.2d 669, 674 (D.C. Cir. 1985).
The party seeking injunctive relief must demonstrate that the claimed irgubpth
certain and great” anthatthe alleged harms “actual and not theoretical.ld.
Because “the court must decide whether the harmiwil&ct occur,” a party seeking

injunctive relief must “substantiate the claim [of] irreparable injuryd &must show
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that the alleged harm will directly result from the action which the movarkissiee
enjoin.” Id. (emphasis in original) In addition,“[i]njunctive relief will not be granted
against something merely feared as lialmetcur at some indefinite timgtherefore
the movant “must show th#t] he injury complained of is of sudmminene that there
is a clear and present need for equitable relief to prevent irreparable’ hetm
(citations and internal quotation marks omitted) (second alteration imaf)gi

Significantly for present purposethe certainand immediate harrthat a
Plaintiff allegesmustalsobe truly irreparable in the sense that it ieyond
remediation” CFGC, 454 F.3l at297. This means that[m]ere injuries, however
substantial, in terms of money, time and energy necessarily expendedabsémece of
a stay arenot enoughi’ Id. (quotingVirginia Petroleum Jobbers Assv. Fed. Power
Comnin, 259 F.2d 921, 925 (D.C. Cir. 1958pee alsdWisconsin Gas Cp.758 F.2d at
674 (“Recoverable monetary loss may constitute irreparable harm omsevhe loss
threatens th very existence of the movaatbusiness.”) Consequently, bearindne
irreparable harm burden is an especially heavy lift for movantsaldim injury based
on potentialeconomic lossedndeed “[t]o successfully shoehorn potential economic
loss into a showing of irreparable harm, a plaintiff must establishtbigatconomic
harm is so severe as to cause extreme hardship to the business or tliseatey i
existence.” Common Sens&76 F. Supp. 2d at 168 (D.D.C. 2Q@&ternal quotation
marks and citaons omitted)

In the instant caseélaintiffs offer two lines of argumenh an attempto
demonstratehat implementation of the Final Rule will causeeparable harm First,

Plaintiffs argue thaif compelledproductionstep labahg constitutesa violaton of the
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First Amendmentthen they have establishadeparable harnper se,which Defendants
do not dispute. (PBr. at 3839; Def.Br. at 36; Int. Br.at 30.) Second, Plaintiffs
maintain thatmeatindustry participantat all stages othe producton processwill face
crippling “new financial and operational burdens as a result of the Final’R{PI. Br.
at 39(citation and internal quotations omitded The Courthas considered each of
these contentionandfinds that neither establishélse harmthatis required to warrant
a preliminary injunction

A. First Amendmenw¥iolation As Irreparable Harm

There is no doubt that “[t]he loss of First Amendment freedoms, for even
minimal periods of time, unquestionably constitutes irreparable injuBlrod v.
Burns 427 U.S. 347, 373 (1976)Here, however,the Court has alreadyetermined that
Plaintiffs do not have a likelihood of success on the mefitheir First Amendment
claim. See supra Section IV.A Accordingly,the Courtconcludeghat Plaintiffs are
unable to base their irreparable harm arguments orbdes SeeEdwards v. District
of Columbig 765 F. Supp. 2d 3, 1@.D.C. 2011)(noting that wheré[p]laintiffs’
irreparable harm argument rests entirely on their First Amendniam, and
“plaintiffs have not shown that the [regulation at issue] violates thgtsiunder the
First Amendment, plaintiffs “are ‘not faced with irreparable harm absent the issuance
of an injunction” (quoting Enten v. District of Columbiag675 F.Supp.2d 42, 54
(D.D.C. 2009)); cf. CFGC, 454 F.3dat 301 (noting that the D.C. Circuit “has construed
Elrod to require movants to do more than merely allege a violation of freedom of
expression in order to satisfy the irreparable injury prong of the pirgdiny injuncton

framework”).
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B. Economic Irreparable Harm

Plaintiffs second irreparable harm argument is that the Final Rule will impose
devastating new financial and operational burdersi industry participants(PI. Br.
at 39 (citation and internal quotations orad).) Plaintiffs assert this claim with
respect tdoth packers and processomgho are at the downstream end of the
productionprocessand alsoupstreaniivestock suppliers, and have offered a number of
declarations from individuals involved in both of tleesspects of the meat production

industry.

1. Packers and Processors
With respect to packers and processors, Plaintiffs argue that peadkyngand
processingirms rely oncommingling, andhe Final Rule’s commingling ban will
impose“disproportionate burdens on busines&baat currently cormingl[e] domestic
and foreignorigin cattle or hogs” (ld. at40 (quotingFinal Rule,78 Fed.Reg.at
31,384.)* In this regard Plaintiffs point out that the agency itself predicted its rule

would impose significant costs dhe mea packers and processomho are*located
nearer to sowes of imported cattle and hd§jgid. (quoting Final Rule7/8 Fed. Regat
31,389), and in Plaintiffs’ view, the agency “cannot now dispute” ttied new
regulations would impose costs that arerta@,” “great,” and “actual.” Id. at 39.}*
Additionally, Plaintiffs offer declarations frommariousmeatpackers and processers

who testify thatcompliancewith the Final Rule’s commingling banill force them tq

among other thingdyuild out separatéacilities for handling and storing segregated

%3 The current record is not clear regarding the number of packing @oi®p that commingle livestock

% 1n the Final Rule, the agency estimated the total costaustry compliance wtt the ruleat between
$53.1 and $137.8 millionFinal Rule,78 Fed. Regat 31,368.
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cattle PI. Br.,Decl. of Alan Rubin ECF No. 2421, 1 9;id., Decl. of Brad McDowell,
ECF No. 2418, 1 14} incur significant annual administrative anecordkeeping costs
(Decl. of BradMcDowell § 16) and/or,in some casedorgo buying foreign livestock
entirely and thereby cedh competitive advantage to competitors who already buy only
domestic cattleid. 11 1821.) Plaintiffs also asserthat their declarations demonstrate
that new segregated productioropessesvill require packers to incur costs that pose
“harm to [their] financial and competitive viability that cannot be restored by
favorable ruling” (PIl. Br. at 41.) Based on these declaragidtaintiffs maintain that
theyhaveshown irreparabléharm®

The Court is not persuaded. As Defendants rightly arghare allegations and
fears about whamayhappen in the futurfe(Def. Br. at 37 (internal quotation marks
and citation omitted)are not sufficiento supporta claim of irreparable injry. To be
sure, Plaintiffs have gatherechumber of declarants who are willing to speculate about
the potential impact of the Final Rule on their business operations and profits, but
without more than such blanket, unsubstantiated allegations of harm, there is no
strengthin these numbers. For example, declarant Alan Rytriesident of Dallas City

Packing, states that adoptingw segregated productigmoceduredor the cattlethat

% The Court notes in passing that, in addition to declarstisubmitted with their opening brief,
Plaintiffs also submitted several supplemental det¢lans with their eply brief. Pursuant to Local
Civil Rule 65.1(c), applications for a preliminary injunction “shiadl supported bwll affidavits on
which the plaintiff intends to rely” and “[s]Jupplemental affidaviither to the application or the
opposition may be fdd only with permission of the couttLCVR 65.1(c) (emphasis addedPlaintiffs
did not seek leave of court to fithe supplemental declaratiossbmitted with the reply. Nevertheless,
the Court has reviewed thosedli@ations, and it finds Plaintiffs’ lack of compliante be of no
moment because, for the reasons stated herein, the declarations hanBuesiced the Court to rule in
Plaintiffs’ favor regarding the irreparable harm factdf. Sataki v. Broad. Bd. of Governqrg33 F.
Supp. 2d 1, 9 n.11 (D.D.C. 2010) (noting that the plaintiff did not seek leatleed@ourt to file
supplemental materials with hegply as required under Local Civil Rule 65.1, but reviewing the
declarations notwithstanding, and fing that consideration of the declarations did not atber Court’s
decision in the matter).
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his company process&all increase costs “beyond the point where we would be able to
recover those costs,” as it will require his company to “build out sépdaailities,”
add employees, and lengthen the workday, which he contends would lead tsattre
staffing costs, aded “warehousing costs,” andverallinefficiencies in theproduction
process.(Decl. of Alan Rubin {1 4, 9, 10, 12, 13, 16.) Rubin even avers that
“implementing these new rules could force [his] business to clofe.’{ 8.) But he
providesfew if any facts that would permihe Courtto evaluatethe context in which
these claimsare made—e.g, althoughdeclarant Rubirprovides estimates for the
number of cattldis companyprocesses per day, agthtesthe percentagef these
cattlethat are foreignwithout any information about the overall size and scopthe
business, the Court is left in the dark about the economic effect of the segnegede
on the company’s bottom line.

AnotherPlaintiffs’ declarantBrad McDowell, who is the President of a wholly
owned subsidiary omeatprocessing gianfAgri Beef, similarly provides some
“approximate” costs of implementingegregated production processandestimates
that the change in the way that his company processes mdhtéquire Agri Beef to
commit an additional $7$100 million in working capital.”(Decl. of Brad McDowell
19 1319.) Again, however, Wat declarant McDowell doe®ot say is that such
additional expenditures will so severely impact the company’s bottom line that the
increased costs that the Final Rule imposes threaten the company’sxistence.
Indeed, none of the Plaintiffs’ declarations adequately alleges and stibsta the kind
of immediate and irreparable monetary injury trsatequired to sustain Plaintiffs’

assertiongegarding the Final Rule’s dire financial effects or the lack of recability
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of theadded expendituresSeeNat| Mining Assn v. Jackson768 F. Supp. 2d 34, 51
(D.D.C. 2011) (finding that plaintiff failed to demonstrate irreparablerhahere
declarantmentionedhis companiys lost revenues amaredictedthat he*will be out of
business within eighteen monthisécause thdeclaration failed to “offer a projection
of anticipated future losses, tie that to an accounting of the companyrent assets, or
explain with any specificity how he arrived e conclusion that he would be forced
out of business in eighteen monthsSeealso Wisconsin Gas Co758 F.2d at 674
(“IM] ovant must provideroof that the harm has occurred in the past and is likely to
occur again, oproofindicating that the harm is certain to occur in the near future
(emphasis adde}ly®

Notably, it appears thaPlaintiffs’ failure to substantiate the harms they assert
not for lack of trying. The packerdeclarants speak earnestly abadtatthey truly
“expect” to happen in the marketplgaehattheir customers are “likely” to demand
andwhat “could” happen to their businességhey are made to follow the Final Rule.

(See, e.g.Decl. of Alan Rubin {8, 14, 18; Decl. of Brad McDowellff18, 21, 23 PI.

% Defendantintervenors argue that Plaintiffs’ packer declarants timiprovide substantiation for their
claims of irreparable harm because none exists. Spatlfi Defendanintervenors proffer their own
declarants who attest that, given the structure of the industry andayén which suppliers are paid,
the packers (who are alleged to be relatively few in number) enjoy gra&iempower and thus any
additonal costs borne by packers will be insignificanSeg, e.g.Int. Br., Ex. 2.aPecl. of Robert
Taylor § 6(“[T]here are relativity few [meat packing] establishments resulting in an oligopolistic
structure with power concentrated among a fewipgrants.”);id., Ex. 2.b, Decl. of Charles McVean
17 4, 5 (“[T]here is no likelihood that any additional costs will hetpassed back upstream to cattle
producers.”);id., Ex. 2.c, Decl. of Bob Sears 1 7 (“[A]lny increased segregation of catlespd bythe
Final Rule] would almost certainly be addressed through actions takdeedlots” and “would not be a
significant cost for feedlots that already typigaflegregate by seller . . . .”See alsoid., Ex. 2.d,
Decl. of John Sumption { 8 (“[T]he origiof each cow is already tracked through production [by the
packer] . .. .";id., Ex. 2.e, Decl. of Paul Symens 9 (because packers already track eactualivi
animal in order to pay their suppliers, “[t]he only extra step a plantidvbave to [takelo comply with
the [Final Rule] is to add the label where the animal was from”)gredver, Defendankntervenors
argue that, based on public materialsch as press reporaboutsome of the businesses that employ
Plaintiffs’ declarantsthe purported csts of compliance will not actually ptitesebusinesses at risk
because they are of such a size and structure that the companies canaaiysadioled costs,
particularly in light of their high revenuegSeelnt. Br. 32-42.)
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Reply, Supp. Decl. 6Brad McDowell ECF No. 332, 11 2732.) But the Courtcannot
find “certain” or “actual” harm based asuch speculation, let alone find the kind of
extreme economimjury necessary to suppoatclaim of irreparable harm See, e.qg.
GEO Specialty Chemslnc. v. Husisian923 F. Supp. 2d 143, 150 (D.D.C. 2013)
(finding no irreparable harm where, “aside from speculative allegabbisss of
revenue and other market advantages, all of which are merely economiatifRlaas
completely failed to demotmsate the certainty or imminence of its financial deficits”)
Nat' | Mining Assn, 768 F. Supp. 2d at 52oncluding that, while the declarant
“raise[d] legitimate concerns about the current and future healthscdompany,” to be
entitled to preliminary injunctive relief, it was necessary to provide “niba@ [his]
conclusory projection . . . to show that any of the plaingifmall business members

currently face certain, imminent business closings”)

2. Suppliers
In addition to highlighting the allegeadreparableharm thatpackers will

purportedly suffer undethe Final RulePlaintiffs alsoargue that the Final Rule will
irreparably injurefirms that supply livestock to packerghat is,livestock producers
and feeders-especiallythose that rely on impogtl animals in the ordinary course of
business.(Pl. Br.at41.) To advance this argume®aintiffsrely on history. They
provide declarations tthe effectthat, after the 200COOL Rule wasadopted certain
suppliers were forced to accegignificantdiscouris onforeign origincattle (See, e.g.
id., Decl. of Ed Attebury, ECF No. 245,12 (“The currenf] COOL regulations have
cost my business approximately $1,347,500 due to discounts on Mexican cattle from

packers of $35 per hedd; id., Decl. of Jim Peers ECF No. 2419, 1 2 (“The [2009
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COOL Rule] ha[s] cost my business $1,237,415 due to discounts on Mexican cattle
from packers ranging from $285 per head); Pl. Reply,Decl. of Ricardo Pena
Hinojosa ECF No. 337, § 4 (“When [the 2009 COOL Rule] wetto effect . . . the
American stockyards, feedlots, and packing plants, began discounting [Mexirihie]
because of COO{compliance costs.”)

Furthermore Plaintiffs’ supplierdeclarantgredid that what happened before
will likely happen againthatis, once the Final Rule goes into effect, the suppliers’
customers will demand even steeper discounts or stop buying Mearegin cattle
entirely. (See, e.g.Decl. of Ricardo Pena Hinojosa § B@sed on my experience with
the 2009 version of the COORule, | expect the new COOL regulations will make the
discounts even greater. . ”); Pl. Br.,Decl. of Andy RogerseECF No. 2420, 3
(“Recent conversations with a cattle buyer from my packer customerated! that the
2013 rule could see discountsigg@n cattle of Mexican origin increase . ’); Decl. of
Jim Peters § 10 (“Since we have received discounts due to the efisTO®L
regulations, we expect deeper discounts with the j&@OL regulation’); Decl. of Ed
Attebury 1 10 (same).)

Some ofPlaintiffs’ supplierdeclarants evefurther extrapolate these expected
additionaldiscounts into dire consequences for their businesss®rtinghat packers
may no longer buy foreign livestock at allcathat theviability of declarants
businessésmay be seriously threatenedS€e, e.g.Decl. of Ed Attebury .0 (“[B] oth
packer [sic] and retailers will no longer be willing to process and sa&f from
Mexicanorigin cattle. This will lead to major changes to my business model and could

result in he closure of my cattle busineys Decl. of Andy Rogers { 3 (“[The increased
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discount in Mexicarorigin cattle] would devastate my businé€¥sPIl. Reply,Supp.
Decl. of Jim PetersECF No. 333, 1 5 (hoting that the possibility his businesghain
packe customer would stop accepting Mexican cattlee to retailer demands “could
force my feedlot to closg.)

Defendantintervenors who also represent industry professionaksalously
contest the causal relationship that Plaintiffs have attempted to dravedrethe2009
COOL regulations and the deep discounts for, and rejectiofoodjgn-born livestock
notingthat average beef prices and total beef imports have risen sincgs&@lat.

Br., Ex. 5.a (USDA data indicating average beef priaed spreads have rissince
2009);id., Ex. 5.b USDA data indicating that beef imports have risen since 2009))
Defendantintervenors alsoffer their own declarations disputing Plaintiffs’ supplier
declarants’ claims that any discounts for foreign cattle were due to 2 QOOL

Rule. SeeDecl. of John Sumption 1 9 (lower prices for Mexican cattle “is not a new
phenomenon in the last five years” and is “due to the breed of cattle, howttleetead
to grade (amount of choice), and quality of feed supply in differeagest of growthy;
Decl. of Paul Symens § 11 (“It has been my experience that cattle frontcdlase
known to give a lower yield and lower quality of beef, which results in pagiouses
offering a lower price for these cattle.”).)

Even without wading intéhe debateover the effect of the 2009 COOL Rule
what the Court finds most significant about Plaintiffs’ supplier declatatire
predictions for the future based on the purported impact of the 2009 COOL Ruhais
they donot say—that any of the declarants (or anyone else for that matter) suffered the

kind of extreme hardship as a result of the 2009 COOL Rule that could pravide
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factualbasis for a findinghat the Final Rule is likely to causgeparable harnif it is
not enjoined. By using the 2009 COOL Rule as a model for what will happen dreder t
Final Rule buffailing to provide ay evidence othe extreme consequences of the old
rule, Plaintiffs are essentially asking the Courttmclude thatwhile the Final Rule is
the same as the 2009 CQ®ulein kind, the difference between the two is so gri@at
degreethat the Final Rule wiltesultin “severe[and extreme hardshipthat
“threateips] [the] very existence” of the supplier declarants’ businesSesnmon Sense
576 F. Supp. 2d at 16&ven though the 2009 COOL Rule apparently did. n@taintiffs
have not provided any basis for any such findingwever;and without it, the
declamtions of Plaintiffs’ suppliers in regard to the expected imp&c¢he Final Rule
are merespeculationwhich, as stated aboves not the stuff of whiclsuccessful
irreparable injury claims are ordinarily mad&ee e.g, Nat'| Mining Assn, 768 F.
Supp. 2dat52; see alsdGEO Specialty Chems923 F. Supp. 2d at 1451; Nat'l
Tobacco Co., L.P. v. Distriadf Columbig 11-cv-388 RLW, 2011 WL 4442771, at *B
(D.D.C. Sept. 14, 2011 5terling Commercial Credi#Michigan, LLC v. Phoenix Indus.
I, LLC, 762 F. Supp. 2d 8, 146 (D.D.C. 2011)Common Sens&76 F. Supp. 2d at
170, Power Mobility Coal. v. Leavit404 F. Supp. 2d 190, 2035 (D.D.C. 2005).
Finally, and significantly, with respect to both packers and supplidesntiffs
appear to havgenerallyoverlooked a critical component tie irreparable injury
analysis insofar a# is clear thathe harmthatthe suppliedeclarants feadoesnot
flow directly from therequirements of th&inal Rule butis instead based on
independentmarketvariables such as hothhe supplier’s customers atwd retail

consumers might react(See, e.g.Decl. of Ricardo Pea Hinojosaf 6 (redicting that
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stockyards and feedlots will stop importing Mexican cail@art“because their
customers elect no longer to accept cattle other than those born agd iraibe United
States”); Decl. of Alan Rubin { 14tating thatackers will be unable to pass
additional costs because “customers are likely to demand the productedhatrthe
simplest labels”)Decl. of Bryan Karwal 7 (“I have serious concerns that, as a result
of the new regulations, packers will stop purchasing finished Canduiempigs

... ); see alspe.g, Decl. of Brad McDowell § 23 (noting that the word “slaugleter
. . reinforces negative consumer misperceptions about meatpacking” antievdfdre
lead to“substantidl losses);Decl. of Alan Rubin L8 (“[T]he new labels will likely
cause us to lose sales” becaupgdnsumers will have to think about slaughter every
time they buy or prepare meat.”)TJhe D.C. Circuit has made clear that one who moves
for a preliminary injunction “must show that tldeged harm willdirectly result from
the action which the movant seeks to enjoiWisconsin Gas Cp.758 F.2d at 674
(emphasis added)It would be one thing if Plaintiffs were making a substantiated
allegation that the demands of complying with #iral Rulessegregation and beling
requirements are tandof-themselves impossible to meet without destroying their
companies.But here, v the contraryPlaintiffs’ declarants appear most concerilealt
they will ultimately losefuture business because othensly respondto the new
labeling rulesand reacin a manner that may ultimately affect their companies
negatively This Circuit’s precedents suggest that such indirect hameitbercertain
nor immediate and thus cannot be the basis for a finding of irreparable h&ee, .,
Hunter v. ERC 527 F. Supp. 2d 9, 145 (D.D.C. 2007) (noting tha¢ven “where the

threat is to the very existence of the plairi8fbusiness, it must still occur aslimect
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resultof the action the movant seeks to enjdinBloomberg L.P. v. Comndaty
Futures Trading Comin, 13-523(BAH), 2013 WL 2458283, at *2{D.D.C. June 7,
2013) (finding no irreparable harm whetee plaintiff’s theory of harm was “based
upon a series of worgtase scenarios”).

Consequentlyand for all of the reasons discusssdibve,the Court concludes
that Plaintiffs have failed to establish the irreparable harm factorgasrea to warrant

injunctive relief.

VI. BALANCE OF HARMS

The third factor to beveighed on the sliding scale ruling on a preliminary
injunction requires the Court to “balance the competing claims of injurijth
involves “consider[ing] the effect on each party of the granting or withholdfrtge
requested relief.”"Winter, 555 U.S. 7, 242008).

Plaintiffs argue thathey will suffer the greatest harnetauseahey are
potentially subject to seriousnanciallosses ifthe Final Ruleis not enjoined (SeePl.
Br. at 44 see alsadd., Decl. of Jerry Holbrook, ECF No. 246, 7 (estimating cost of
compliance for Tyson Foods as $70 million); Decl. of BMecDowell Y 14, 15
(estimating $7 million annual lost opportunity costs and $18 million in additional
storage costs under the Final RujePlaintiffs also arguéhat the delay in
implemening the Final Rule if an injunction is granted will cause no harm to the
governmentwhich the AMS itself has tacitly admitted by setting up a-simonth
education period to help the industry conform to the new regulatid?ls.B(. at 4445.)

The agencyresponds that, because Plaintiffs’ claims of irreparable harm are

largely unsubstantiated, they should be given little weigbtef.(Br. at 39.) The
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agencyalsoargues that there is inherent harm in enjoining regulatory agencies from
enforcing validly promulgated rulesld() Adding tothe harmto-the-government side
of the scale Defendantintervenorsadditionallypoint out that an injunction would
ensure that the United States would be in violation of its WTO obligationswanhtl
therebyput the countryat risk for retaliatory sanctions that have been estimated-at $1
billion. (Int. Br. at 43 (citing Remy Jurenas & Joel L. Greene, Cong. Research Serv.,
RS22955, Countrpf-Origin Labeling for Foods and the WTO Trade Dispute on Meat
Labeling30 (2013).)

Regardless of whether Plaintiffs have sufficiently shown iarapk harm either
in the form of a First Amendment violation or due to severe economic lodeae is
no doubt that the Final Rule imposes significant compliance coss®me companies
in themeat productionndustry—costs thathe agencytself estimatedat between $53.1
and $137.8 million. Final Rule, 78 Fed. Re31,368. However, it is also true that
granting an injunction couldause thdJnited States to be deemedt of compliance
with its international tradebligations which apparentlyis also a costly mposition
SeeAppellate Body ReportUnited States- Import Prohibition of Certain Shrimp and
Shrimp ProductsWT/DS58/AB/R (Nov. 6, 1998) (a WTO member “bears
responsibility for acts of all of its departments of gowaent, including its judiciary.
If Canada and Mexico have agreed not to seek any retaliation until thei¥8U€s a
decisionaboutwhether the Final Rule complies with the United States’ WTO
obligations, adlaintiffs’ counsel represeatl at oral argumenfseeHr’'g Tr. at 68:11

18); see alsol47 Canada Gazette No. 2dune 15, 20131459, therretaliation de to
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the issuance of an injunction is unlikely, and the cost to the governmenposing the
injunction should be significantly discounted

Consequentlythe Court concludes that thelance of harms swingdightly in
favor of Plaintiffs Nevertheless, in terms of the overall sliding scale, Plaintiffs’
advantage on the balance of harms factarot enough to tip the totality of the
injunction scale in their favogiven thatthey have failed to show a likelihood of

success on the merits or irreparable harm.

VII. PUBLIC INTEREST

The final factor that the Court must consider is the effect on the pabhiterest
of granting or withholding the requestegunction “In exercishg their sound
discretion” when deciding a motion for preliminary injunction, “cowtsquity should
[have] particular regard for the public consequences in employing the extraoydin
remedy of injunction.” Winter, 555 U.S. at 24internal quotation marks and citations
omitted) Here, the parties’ arguments regarding the public interest are largely
dependent upon their merits arguments. Plaintiffs argue that there is a ipubiast
bothin not enforcing unconstitutional lawparticularly where such laws hagevere
economic effectsand in ensuring that regulatory agesdo not overstep their
statutory limits. (PI. Br. at 45.) The Government responds that the public has an
interest in allowing regulatory agencies to function pursuant to theirl &gisly
designated authoritygnd that there is also a significant public interiesachieving
Congress’ goal of providing more courntoy-origin information to consumers. (Def.

Br. at 39.)
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Because th@arties’public interest arguments are essentiakbyidative of the
parties’ arguments on the mera$§the caseit follows that the public interest factor of
the preliminary injunction test should weigh in favor of whoever has the stronger
arguments on the mer#sin this case, DefendantsSee, e.g.Seono Labs, Inc. v.

Shalalg 158 F.3d 1313, 1326 (D.C. Cir. 1998) (“The final preliminary injunction
factor, the public interest, also offers [plaintiff] no support becauseirextricably
linked with the merits of the case. If, as we have held, [plaintiff] islikety to

establish [a likelihood of success in the merits], then public interestaamadions

weigh against an injunctiof); ViroPharma, Inc. v. Hamburg898 F. Supp. 2d 1, 290
(D.D.C. 2012) (where plaintiff was unlikely to establish that agencyadid not

comply with the lawthe public interest factor weighed against granting an injunction);
Hubbard v.United States496 F. Supp. 2d 194, 20®.D.C. 2007) (“Because it
concludes that the plaintiff has not demonstrated a likelihoodiodesss on the merits,
the court need not linger long to discuss . . . public interest considerations. [d§]t

is in the public interest to deny injunctive relief when the relief is notyikeserved
under law.” (internal quotationmarksand citatons omitted) (second alteration in
original)). Thus, like the likelihood of success and irreparable harm factors, the public

interest factor weighagainst granting an injunction in the instant case.

VIII. CONCLUSION
The parties’ arguments for and against the issuance of a prelimimanction
have focused primarily on the likelihood of success and irreparable hatardaand
the Court rests its conclusion regarding the requested preliminary tgan@imarily

on its evaluation of those two factorgorthe reasons set forth aboveydaespecially
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Plaintiffs’ failure to demonstrateithera likelihood of success on the merits or
irreparable injuryPlaintiffs’ Motion for a preliminary injunction i®ENIED. A

separa¢ order will follow.

DATE: Septembefl1, 2013 Kdonji Brown Jactkson
/ y

KETANJI BROWN JACKSON
United States District Judge
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APPENDIX
§ 1638a. Notice of country of origin
(a) In general
(1) Requirement
Except as provided in subsection (b) of this section, a retailer of aedeemmodity
shall inform consumers, at the final point of sale of the covered commadity t
consumers, of the country of origin of the covered commodity.
(2) Designation of country of origin for beef, lamb, pork, chicken, and goat eat
(A) United States country of origin
A retailer of a coveredommodity that is beef, lamb, pork, chicken, or goat meat may
designate the covered commodity as exclusively having a United Statesycotint
origin only if the covered commodity is derived from an animal that-was

(i) exclusively born, raised, andasightered in the United States;

(if) born and raised in Alaska or Hawaii and transported for a period of not imame t
60 days through Canada to the United States and slaughtered in the Uniej &tat

(iii) present in the United States on or before July 15, 2008, and once present in the
United States, remained continuously in the United States.

(B) Multiple countries of origin
(i) In general

A retailer of a covered commodity that is beef, lamb, pork, chickegpat meat that is
derived from a animal that is

() not exclusively born, raised, and slaughtered in the United States,
(I1) born, raised, or slaughtered in the United States, and

(1) not imported into the United States for immediate slaughter,

A-1



may designate the country ofigin of such covered commodity as all of the countries
in which the animal may have been born, raised, or slaughtered.

(i1) Relation to general requirement

Nothing in this subparagraph alters the mandatory requirement to infamsumers of
the country of origin of covered commodities under paragraph (1).

(C) Imported for immediate slaughter

A retailer of a covered commodity that is beef, lamb, pork, chickegpat meat that is
derived from an animal that is imported into the United States farddiate slaughter
shall designate the origin of such covered commodity as

(i) the country from which the animal was imported; and

(ii) the United States.

(D) Foreign country of origin

A retailer of a covered commodity that is beef, lamb, porkckdm, or goat meat that is
derived from an animal that is not born, raised, or slaughtered in the Unitexd Steall
designate a country other than the United States as the country of ofigiich
commodity.

(E) Ground beef, pork, lamb, chicken, andgoat

The notice of country of origin for ground beef, ground pork, ground lamb, ground
chicken, or ground goat shall include

(1) a list of all countries of origin of such ground beef, ground pork, ground lamb,
ground chicken, or ground goat; or

(ii) a list of all reasonably possible countries of origin of such ground beef, ground
pork, ground lamb, ground chicken, or ground goat.

* * *



(b) Exemption for food service establishments

Subsection (a) of this section shall not apply to a covered commodity ithered
commodity is-

(1) prepared or served in a food service establishment; and

(2)(A) offered for sale or sold at the food service establishment in norrel re
guantities; or

(B) served to consumers at the food service establishmen

(c) Method of notification

(1) In general

The information required by subsection (a) of this section may be provided to
consumers by means of a label, stamp, mark, placard, or other clear did sigh on
the covered commodity or on the packadesplay, holding unit, or bin containing the
commodity at the final point of sale to consumers.

(2) Labeled commodities

If the covered commodity is already individually labeled for retaiésalgarding
country of origin, the retailer shall not be required to provide any additional
information to comply with this section.

(d) Audit verification system

(1) In general

The Secretary may conduct an audit of any person that prepares, siandtes, or

distributes a covered commodity for retail sale to verify complianitle this
subchapter (including the regulations promulgated under section 1638c(b) afl#)is t



(2) Record requirements
(A) In general

A person subject to an audit under paragraph (1) shall provide the Secrettary wi
verification of the country of origin of covered commodities. Records maintained in the
course of the normal conduct of the business of such person, including anirtal hea
papers, import or customs documents, or producer affidavits, may sesuelas
verification.

(B) Prohibition on requirement of additional records

The Secretary may not require a person that prepares, stores, handlisstilbutes a
covered commodity to maintain a record of the country of origin of a covered
commodity other than those maintained in the course of the normal conduct of the

business of such person.

* % *
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