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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
NATIONAL CHILDREN'S CENTER, INC. , )
)
Plaintiff, )
) Civil Action No. 13-1036(RMC)
V. )
)
SERVICE EMPLOYEES INTERNATIONAL )
UNION, LOCAL 500, )
)
Defendant. )
)
OPINION

A collective bargaining agreement ognant to management exclusigathority
over certain subjest When an agreemenicludessuch provisions, an arbitratactsoutside his
authority when he performs taskeserved for managemamder the agreemenBecause the
arbitrator did just that in this case, his award Wdlvacated. However, whether tireevant’s
discharge was arbitrary and capricious tgiastiorreservedor the arlitrator on
reconsideration. Accordingly, the arbitration awaitl be vacate@nd remanded for further
proceedinggonsistent with this Opinion

I. FACTS

National Children’s Center, Inc. (NCC), is a community-basedpmofit which
serves highrisk children and adults with moderate to severe mental retardation and
developmental disabilities. NCC'’s Early Intervention Progrprovided child care and
therapeutic services for children from birth through age fseeNCC Mot. for Summ. J.

[Dkt. 11-1] at 1.

1 NCC's Early Intervention Program is now called the Early LearningiGer Program.
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Local 500, Service Employees’ International Union (SEIU or Union) repexsent
certainemployees in NCC'’s Early Intervention Program. The Union and NCC negatiated
collective bargaining agreement for the period February 1, 2008, through January 31S@€11.
id., Ex. 4 (2008 Collective Bargaining Agreement) [Dkt. 11-7]. On October 3, 2011, SEIU and
NCC agreed to a second collective bargajragreement, which governs this acti@eed., Ex.

5 (2011 Collective Bargaining Agreement) [Dkt. 11-8].
A. The Nix Grievance

Rachel Nix worked for NCC as a Teacher Assistant in the Early Intervention
Programuntil May 18, 2012° The instant dispute arose from an incident in which Charese
Drake, a former NCC employee, was fired from NCC and subsequently asked Ms.réhxove
Ms. Drake’spersonal belongings from NCC’s premisexcérding toNCC, Ms. Nix removed
“wagons full” of Ms. Drake’$elongingsincludinga television sethat had been used in the
classroom but was owned by Ms. Dral&eCompl. [Dkt. 1] T 16.NCC was unaware that Ms.
Nix had removed Ms. Drake’s belongings until Ms. Nix herself informed her supeansd
NCC'’s Principal so that NCC could replace the television.

In 2004 beforeNCC and the Uniohadexecuted &ollectivebargaining
agreementNCC hadimplementeda work rule that defined “gross misconducgeeNCC Mot.
for Summ. J., Ex. 1 (NCC Employee Handbook) [Dkt. 11-4] at 37. Specifically, Section 703.6
of NCC's Employee Handbook provided that “gross misconduct include[s], but [is] not limited
to. .. Stealing or removing, without permission, NCC property or property of anotheryemplo
individual, or visitor.” Id. Ms. Nix received NCC’s Employee Hamabk on two separate

occasionsn 2004 and 2008. Despite the fact that she signed a form on February 17, 2004,

% Ms. Nix also served on occasion as a bus driver for NCC’s Early Interventiomfrogr
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acknowledgindner obligation tdread, understand, familiarize [herself] with, and adhere to the
policies contained in the Employee Handbood,’ Ex. 3 (Acknowledgement ariRleceipt of

NCC Handbook) [Dkt. 11-6] at 2, Ms. Nix did not review the Handbook pribetaemoval of
Ms. Drake’s belongings from NCC'’s premises. Norghée ask anNCC supervisor for
permission to do so.

Ms. Nix was suspended from NCC pending an investigation into whether her
removal of Ms. Drake’s property constituted “gross misconduct” under Section 703.6. During
NCC’sinvestigation Ms. Nix candidly admitted that she had taken Ms. Drake’s personal
belongingsfrom NCC. Shortly thereafter, NCC discharged Ms. Nix for “gross miscondigsé
NCC Employee Handboakt 37 (providing that if an employee commits gross misconduct,
“[s]uch behaviors/actions may lead to any of the following forms of disciplinbal/@rarning,
written warning, probation/suspension, or termination from employmehts).Nix grieved her
discharge After the parties failedo resolve the grievanc8EIU presentedvs. Nix’s grievance
to an arbitrator

B. Relevant Contract Terms

TheNCC disciplinary process waget forth in its2011collective bargaining
agreement andave NCC theliscretion to implement rules regardisgbjects not expressly
covered bythe contracf Specifically, Article 25, “NCC Policies providedthat, “[t]o the
extent a subject or matter is not specifically and directly covered by theedgnt, the
applicable NCC policies. . shall govern. NCC shall have the right and authority to modify,
eliminate or create new policies .to the extent their specific subject matter is not covered by

this Agreement.”2011Collective Bargaining Agreemeat 15. Relatedly Article 420f the

% The provisions of the 2011 collective bargaining agreement, which applied to Ms. Nix’s
grievance, were carried forward without change from the 2008 contract.



2011 contracstatedthat “[a]ll management rights, authority, functions and responsibilities
which are not unequivocally and erpsly restricted or limited by a specific provision of [the
collective bargaining agreement] are retained by NCC and shall remain vestesivekgin its
sole discretion to manage NCC ." .Id. at 25.

Basedon these provisionNCCre-publishedand digributed its Employee
Handbook in 2008, whictefined“gross misconduttas, inter alia, “[s]tealing or removing,
without permission, NCC property or property of another Employee, individual or visN&2C
Employee Handbook at 37. ThidCCre-published its Employee Handbookitoplement its
reserved management authority under the 2008 collective bargaining agreementelidiCanr
the same reserved authoris provided in its 2011 collective bargaining agreentemaintain
its work rulesthrough 2013.

Article 37 of the 2011 contra@stablishedhe standard of reviewr challenges
to NCC’sdisciplinarydecisions. Tfled “Discharge and DisciplineArticle 37 providedthat:

NCC shall have the authority to discipline and discharge

employees for just cause. It is recognized and agreed between the

parties that NCC must maintain and impose high standards of

performance, quality of work and care. Accordinglyis agreed

that “just cause” is defined as NCC’s determination that an

employee does not meet this high standard, so long as NCC does

not exercise its discretion in a manner that is arbitrary, capricious,

or without foundatiorand NCC bears the burden of showing that

justcause existed.
2011Collective Bargaining Agreemeant 21(emphasis added)The collective bargaining
agreementhereforeauthorizedNCC to discharge employees subject to the limited caveat that

this discretiorcould not be exercisé€th a manner that [wasdrbitrary, capricious, or without

foundation.” Id.



Further Article 41 of the2011collective bargaining agreemdmhited the scope
of arbitral reviewas follows:

[t]he arbitrator shall have authority only to interpret and apply the

explicit provisions of[the collective bargaining agreemendq the

extent necessary to decide the submitted grievance, basing his/her

decision on the express language of [the collective bargaining

agreement], without amending, modifying, adding to, subtracting

from, or changing this Agreement. The arbitrator shall have no

power or authority to . . . (ii) substitute his judgment or discretion

for NCC’s judgment or discretion . . . .

Id. at 25.
C. The Arbitrator’s Decision

The arbitratoissued his decision on June 10, 20$8eNCC Errata [Dkt.13],

Ex. 1 Arbitration Decision) [Dkt. 13-1].The arbitratomoted that the issue presented to him was
whether Ms. Nix was terminated for just cause, as defined in the collectyairbag
agreement.The arbitrator furthr recognizedhat Ms. Nix was fired fofViolation of Policy. . .
Section 703 (Gross Misconduct), Number 6 (Stealing or removing, without permission, NCC
property or property of another Employee, individual, or visitoArbitration Decisiorat 4-5
(internal quotation marks omitted)

Although Ms. Nix had not reviewed Section 703.6 wtig wasuspended
pending terminationshe testifiedhat sheully understood Section 703after she reviewed its
terms Arbitration Decisionat 16. Ms. Nix alsoadmittedher duty to familiarize herself with
NCC’s Employee HandbooKThe arbitrator oncludedthat“[Ms.] Nix’s professed ignorance of

the rule [washot a sufficient reason to excuse her from the consequences of violating the rule.”

Id. at 14.



Thearbitratoralsoaddressed NCC'’s interpretation of the work rulbich

requiredan employee to obtaMCC'’s permissiorbefore removingnother employee’s personal

belongings:

NCC'’s interpretation is a reasonable interpretation of the language
as written, and is consistent with most employerssis to
control the removal of property from the work site.

NCC especially has a legitimate interest in wanting to control a
dismissed employee’s access to its premises, either directly or
through a surrogate. dertainly has the authority to write a rule
that prohibits any current employee from removing property from
its premises on behalf of a dismissed employee without first
obtaining NCC’s permission.That is exactly what NCC did in
writing Section 703, Numbes.

Id. at 15—-16. The arbitratofoundthat ‘the language in Section 703, Number 6, adequately

informs employeefrom whom permission must come before property can be removed from

NCC'’s premise$,anddeterminedhat ‘[Ms.] Nix violated the rule when she removed [Ms.]

Drake’spersonaproperty without first obtaining permission from NCQd. at 16-17.

Nonetheless, in a striking departure fraradefindings,the arbitratoiconcluded

that ‘[Ms.] Nix’s conduct[did] not rise to the level of gross miscondudd: at 21. He relied on

the following facts to supportis determination:

Id. at20-21.

[Ms.] Nix did not know of the rule, even though she should have
been aware by reading the Handbook. There is a distinction
between willful flaunting of a rule and negligence in not
familiarizing oneself with a rule.

[Ms.] Nix did not steal; she had [Ms.] Drake’s permission; she
brought what she did to management’s attention; and the rule she
violated is somewhat ambiguous. | find NCC acted in an arbitrary
and capricious manner when it terminated [Ms.] Nix for violating
the rule set out in Section 703, Number 6 of the Handbook.



Thus,the arbitratorconcludedhat NCC acted imnarbitrary and capricious
mannerj.e., without just cause, en it terminated Ms. Nix for violatin§ection 703.6.
Accordingly, hegranted the Union’s grievance and remanded the case torties far a
determination of the appropriate remedd{/hen the parties could not agree, he ordered a thirty-
day suspension and reinstatemddt, Supp. Decision [Dkt. 13] at 2

D. Procedural History

NCC filed itsComplaint on July 9, 2013, asking tGeurt to vacate the
arbitrationaward. NCC alleges that, “[i]n rendering his Opinion and Award, and contrary to the
express terms of the [collective bargaining agreement], the Arbitratdrtstdashis definition of
‘just cause’ for that agreed upon by freaties in the Agreement.Compl. § 24. NCC contends
that the arbitrationwaard is not enforceable under the Labor Management Relations Act
(LMRA), 29 U.S.C. § 185(a), or the D.C. Arbitration Act, D.C. Code § 16-448&q.SEIU
filed a counterclainagainst NCC on August 15, 2013, seeking confirmation and enforcement of
the arbitration awardnd requesting attorney feasd costs for defending against NCC’s
allegedly unsupported legal position.

The parties filed crossotions for summary judgmenthile NCC argues that
the arbitratorexceeded his authority by substituting his judgment and discretion for that of NCC,
the Union contends that this Court is bound by an “extremely deferential” standeaxdeof that
requires confirmation of the awardd*tong as the arbitrator evanguablyinterpreted or applied
the parties’ agreementand regardless of whether the court believes that the arbitrator’s
construction of the agreement was wrong . . ..” SEIU Mot. for Summ. J. [Dkt. 12] at 2

(emphasis in oginal) (citingOxford Health Plans LLC v. Suttet33 S. Ct. 2064, 2068 (2013)).



II. LEGAL STANDARD

UnderFederal Rulef Civil Procedure 56summaryjudgmentshall be granted “if
the movant shows that there is no genuine dispute as to any material fact and titdsnova
entitled to judgment as a matter of lawseéd.R. Civ. P. 56(a)accordAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247 (1986Moreover,summaryjudgment is properly granted
against a party who “after adequate timedscovery and upon motion . fails to make a
showing sufficient to establish the existence oékment essential to that pagyase, and on
which that party will beathe burden of proof at trial.Celotex Corp. v. Catretd77 U.S. 317,
322 (1986).

In ruling on a motion fosummaryudgment the court must draw all justifiable
inferences in the nonmoving payfavorand accept the nonmoving pagyvidence asue.
Anderson477 U.S. at 255. A nonmoving party, however, must establish more than “[tlhe mere
existence of a scintilla of evidence” in support of its positimh.at 252. In addition, the
nonmoving partycamot rely solely on allegations or conclugastatementsGreene v. Dalton
164 F.3d 671, 675 (D.Cir. 1999). Rather, the nonmoving party must present specific facts that
would enable a reasonable jury to find in its faviak. If the evidence “is merely colorable, or is
not significantly probativesummaryjudgmentmay be granted.’/Anderson477 U.S. at 249-50
(citations omitted).

. ANALYSIS

A collective bargaining agreement is a peculge of contract with a special
place in federal law. Since Congress enacted the National Labor RelationisIA85(NLRA),
29 U.S.C. § 15&t seq, courts havanterpretedand enforcedhe federatommon lawapplicable

to collective bargaining agreementSee, e.g., Textile Workers Union of Am. v. Lincoln Mills of



Ala., 353 U.S. 448, 456 (1957) (“[T]he substantive law to apply . . . is federal law, which the
courts must fashion from the policy of our national labor laws.”).

The crown jewel of U.S. labor relations is the process of binding arbitration
before a neutral arbitratowhich preventsheresolution of economic disputby coercive means
during the term of a collective bargaining agreemdime Federal Arbitration AQFAA),

9 U.S.C. § Jet seq.is a reent addition to the statutory framewa@#vancinggeneralarbitration.
While theFAA specifically applies t@eneralarbitration legal principles derived from the
LMRA and FAA areoftencited interchangeably. Becaud€C and SElltonsented to
arbitratian, and therefore agreed to bind themselves trhitrator’s interpretation of their
collective bargaining agreemetite Court maynly conduct a limited review dhe abitration
award See E. Associated Coal Corp. v. Unikdithe Workersof Am, 531 U.S. 57, 62 (2000

In this case, the arbitrator denied NCC the benefit of the barglinestns of its
collective bargaining agreement, specifically; C’s right to distinguish and define “gross
misconduct’ The abitratoracknowledged tha&&ection703.6fulfilled legitimate management
purposes and that Ms. Nix had reasonable excuse for her ignorantéhe rule See
Arbitration Decisiomat 14-16. Nonetheles$he arbitratocontravenedhe express terms of the
collective bargaining agreentdoy finding that Ms. Nix’sconduct “d[id]not rise to the level of
gross misconduct.ld. at21. The collective bargaining agreement reserveld@& the
discretion to craft workplace rules and define “gross miscond&#e2011 Collective
Bargaining Agrement at 25.The arbitratothereforeruled in contravention dhe collective
bargaining agreement by “substitut[ing] fasvn] judgment or discretion for NCC’s judgment or
discretion.” Id; see alsdJnited Steelworkers of Am. v. Enterprise Wheel & Carp., 363 U.S.

593, 597 (1960).



The Union seeks to avoid this result by arguivag “[a] court must enforce a
labor arbitration award so long as the arbitrator was ‘even arguably cagstruapplyng the
contract.” SEIU Mot. for Summ. J. at(§uoting Nat'| Postal Mail Handlers Union vAm
Postal Workers Unionb89 F.3d 437, 441 (D.C. Cir. 2009)) (other citation omitted). In other
words, because NCC and the Union “bargained for the arbitrator’s constructiofr of the
[collective bargaining] agreemetitSEIU contends that resultingaward may be vacatétnly
in rare instances.’ Id. (alterations in original) (quoting. Associated Coal Corp531 U.Sat
62) (other citations omitted)

While SEIU identifieghe correct legal standarslich“rare instancesfor vacatur
exist here In Enterprise Wheekhe Supreme Court explaintuhat

an arbitrator is confined to interpretation and application of the

collective bargaining agreement; he does not sit to dispense his

own brand of industrial justice. He may of course look for

guidance from many sources, yet his award is legitimate only so

long as it draws its essence from the collective bargaining

agreement. When the arbitrator’s werdanifest an infidelity to

this obligation, courts have no choice but to refuse enforcement of

the award.

363 U.Sat597.

TheNix award fails this standd. Thedecisionfailed to recognizeNCC'’s
expressly retainedght to fashion work rules governinglgectsnot expressly covered by the
collective bargaining agreemerfiee2011 Collective Bargaining Agreement at 25 (“All
management rights . . . whiale not unequivocally and expressly restricted or limited by a
specific provision of [the collective bargaining agreement] are retain®iCgy. . . .”). Because

the arbitratore-defined “gross misconduct,’hd therebyassumed task reserved for

managementinder the collective bargaining agreement, his award must be vacated.
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To be sure, the arbitratorterpreted the “just causstandard ancelied on
mitigating circumstance® find thatMs. Nix’s dischargevasarbitrary and capriciousSee
Arbitration Decisiomat 13-14 (“The [arbitrator] recognizes the [just caus&édndard negotiated
by the parties in their [collective bargaining agreement] and will apply thatesthf)did. at 21
(emphasizing that “[Ms.] Nix did not steal; she had [Ms.] Drake’s permissiehought what
she did to management’s attention; and the rule she violated is somewhat ambiguous”).
However, he failedio give NCC the benefit oits bargainedor authority to define “gross
misconduct” and to make such conductranieable offense Put differently, the decision
substitutedhe arbitrator'gudgment for NCC’sleterminatiorthat Ms. Nix committed gross
misconduct.Seed. at 21 (concluding that, “[w]hile the rule is listed under gross misconduct,
underthe circumstaces of this case. . [Ms.] Nix’s conduct does not rise to the level of gross
misconduct”). An arbitrator cannoircumventNCC’s work rule and rewrite it based on his
own assessmentee Enterprise Whed63 U.S. at 597 (noting that an arbitrat@veard “is
legitimate only so long as it draws its essence from the collective bargainasyramt”).

Oxford Health Plans LLC133 S. Ct. 2064Joes notompel a different result.
SEIU relies orOxford Healthfor the proposition thdso long as the arbitrator evanguably
interpretecor appliedthe parties’ agreement . . . the cauust. . .confirm[] the award. SEIU
Mot. for Summ. J. at 2 (emphases in origindpwever,Oxford Healthinterpretedhe FAA and
concludedhat a court may not vacate an awiitthe arbitrator was “arguablyonstruing” the
contract. 133 S. Ct. at 207This Court carrely onFAA case law as guidanckut it cannot
ignore thatNCC brought this action under the LMRA on the ground tihaiarbitratolacted
“contrary to the express terms of the [collective bargaining agreemeraiipICY 24. While

courts often look t&-AA precedentghe federal common laumterpreting collective bargaining
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agreementsltimatelygoverrs this action ComparelLincolnMills, 353 U.S. at 45¢[T]he
substantive law to apply in suits under § 301(a) [of the LMRA] is federal law, whiclothes c

must fashion from the policy of our national labor lawswith Stolt-Nielsen S.A. v.

AnimalFeeds Int'l Corp.559 U.S. 662, 672 (2010) (holding that, under the FAA, “the task of an
arbitrator is to interpret and enforce a contract, not to make public policy”). essily, while

Oxford Healthis of some relevance to this action, it does not have the dispositive character that
SE attributes to it on these facts

The arbitrator'sdecision does natonstitutean arguable interpretation or
application of the parties’ agreement, but instesdiécts thesubstitution of his own judgment
for the clear management righgsovided inthe collective bargaining agreemenithe Union
does not contest that NG@daright to promulgate rules and define “gross misconducttHer
purposeof implementingts reserveananagement rightdn fact, the Union does not respond to
this argument and thus waives 8ee, @., CSX Transp., Inc. v. Commercial Union Ins., G@.
F.3d 478, 482-83 (D.C. Cir. 199@pnes v. Air Line Pilots Ass'13 F. Supp. 2d 29, 39
(D.D.C. 2010)Hopkins v. Womn'’s Div., Gen. Bd. of Global Ministrie238 F. Supp. 2d 174,
178 (D.D.C. 2002) (“It is well understood in this Circuit that when a plaintiff files an opposit
to a [dispositive motion] addressing only certain arguments raised by #raldaf, a courhay
treat those arguments that the plaintiff failed to address as conceded.”).

While Oxford Healthundoubtedlyeinforcedthe limited scope of judicial review,
there is no indication the Supreme Court intended to change the federal commas law,
explicated byEnterprise Wheethat“[w]hen the arbitrator’'s words manifest an infidelity to [his]
obligation[to draw thedecision’sessence from the collective bargaining agreemeatirts have

no choice but to refuse enforcement of the awakEhterpriseWhee) 531 U.S. at 597Because
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suchinfidelity is evidentonthe recorchere the Court will vacat¢he arbitratioraward as
beyond the scope of the collective bargaining agreement. However, the Coadheilé to
Oxford Healths admonition that “[o]nly if ‘the arbitrator acts outside the scope of his
contractually delegated authority’ . . . may a court overturn his determinati®3.’S. Ct. at
2068 (internal alterations omitted) (quotiBgAssociated Coab31 U.S. at 62)While the
arbitratordecidedMs. Nix’s grievance basedh part, on his erroneossibjectivedefinition of
“gross misconduct,” the Court will limit its ruling to a vacatur of the award.mtres for the
arbitrator to decide if NCC’decision to terminat®ls. Nix for gross misonductwas“arbitrary,
capricious, or without foundation.5ee2011 Collective Bargaining Agreement at 21.
IV. CONCLUSION

The arbitration awarehcluded two conclusionitical to this disputefirst, that
Ms. Nix hadnot engaged in gross miscamat] and secondhat her dischargeas abitrary and
capriciousdue tomitigating circumstancesrThe first of these&onclusions contravened NCC'’s
right todefine“gross misconduct” and ignored thentractualimits onarbitral authority.
Accordingly, the arbitratiomwardwill not be confirmed. The arbitrator must decide whether
NCC acted in an arbitrary and capricious manner when it fired Ms. Nix for gresenduct.
Accordingly, NCC’s Motion for Summary Judgmenitl be granted and SEIU’s Motion for
Summary Judgment will be denied. Tdrbitration award will be vacated, and this matter will
be remanded for further arbitration pursuarth# collective bargaining agreemer.

memorializing @der accompanies this Opinion.

/sl
ROSEMARY M. COLLYER
Date:September 19, 2014 United States District Judge
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